Cug- Hoss48-b9-L2P238 F 
| THK 
MADRAS LAW JOURNAL 


EDITORIAL COMMITTEE! 


Mr. T: R. VENKATARAMA SASTRI, B.A.. B.L., C.LE, oR SET X 
» B'SITARAMA RAO, B.A., B.L. , Editor-in- Charge. Ue Sh ae Foe 
Rao Bawapur K. V. KRISHNASWAMI AIYAR, 3,a. 2 Bil re ee TE \ 
Mr. T. M. KRISHNASWAMI ATYAR, B.A., BL. ©” À LaBare‘, | 
eN oN j “ey , 
ASSISTANT EDITORS. È La W CO. we 
B Faw A T 
Mr. C, A. SESHAGIRI SASTRI, B.A., B.L. Sie- -17 


„ S. PANCHAPAGESA SASTRI, B.A., M.L. 
REPORTERS i 


Mr. R. C. CALBURN, Barrister-at-Law, Privy Council. 
» B. V. VISWANATHA AIYAR, m.a., B.L., High Court. 


S, V. VENUGOPALACHARI, B.A., B.L., rr 
K. CHANDRASEKHARA ATYAR, M.A., B.L., ,, 
ARON OF Cay COs 
a K 


NOY TODE TORON e 


as 


” 






\ oN pe A 
[1938] IM. L.J Nnn 
January—June. oe ey 
ares 
‘ons a. 
m 


PUBLISHED BY 
Mr. R. NARAYANASWAMI IYER, B.A., B.L., 
Advocate, High Court, Mylapore, Madras. 


Printep at Tse Mapras Law JOURNAL Press, MYLAPORE. 
[All Rights Reserved.] 
1938 


: CONTENTS. 
2 pe ae ; 5 SSS ee 
S ARTICLES. 
aoe f : a PAGE 
Administrative Law in Madras : 
Nature and origin of Administrative Law (First Lecture) .. 11 
Administrative and Judicial Functions of Governments. s = 99 
<> Delegated Legislation in Madras (Third Lecture) . Yate’ Oy 
: + Justice and Administrative Law (Fourth Lecture) .. 149 
The Agriculturists’ Relief Bill a ee 
‘Justice Sir Mutta Venkatasubba Row o 145 


. Rules of the Federal Court. A i 
SUMMARY OF ENGLISH CASES. 
‘Andreae v. Selfridge and Company, Limited, (1938) 1 Ch.1.. 78 


—.Anglo-Scottish Beet Sugar Corporation, Limited v. Spalding 


Urban. District Council, (1937) 2 K. B. 607 -. 49 
Armstrong v. Estate Duty Commissioner, (1937) A.C. 885 fe 41 
Attorney-General v. Poole Corporation, (1938) 1 Ch. 23 bass 80 

_ Bailey v. Geddes, (1938) 1 K.B. 156 .. 127 
Bank of Ethiopia v. National Bank of Egypt and Liquori, ere 1 
Ch..513 44 
Brendon v. Spiro, (1938) 1K B. 176 i .. 128 
Carruth v. Imperial Chemical Industries, Ltd., (1937) A.C. 707 .. 33 
ug re Chetwynd’s Estate, Dunn’s Trust, Limited v. Brown, eee) 

.1Ch.13 roo tah a 9 
Clelland v. Edward Lloyd, Limited, (1938) 1 K.B. 272 - e 130 
Eoltness Iron Company, Limited v: Sharp, (1938) A.C. 90. .. .. 27 
. Cross (Inspector ‘of. Taxes): v.. London and Provincial Trust, 

+ Limited, (1937) 2 K.B. 718 - rer 82 
‘Davies v. Elmslie, (1938) LKB: 337 oe i BE O ees Fs 
Donoghue y, Allied Newspapers, Limited, (1938) 1, Ch. 106 7,77 125 
Ellis v: Fultam. ‘Borough Cotncil, (1938) 1 K.B. 212 Bae Bat deo 
‘Estate and Trust Agencies (1927), Ltd. v. i ade Improvement 

Trust, (1937) A.C. 898. . et = Sots K 43 
` Fender v. St. John Mildmay, (1938) AC. i 7 ee en c75 

Ine B. P. Fowler, Limited, (1938) 1 Ch. 113 H ea resi 125 
Gallagher v. Lynn, (1937) A.C. 863 ee cae 


‘Garner's s. Motors, Limited, In re, (1937) 1 Ch. 594. oe 45, 





a PAGE 
Howard v. Odhams Press, Limited, (1938) 1 K.B. 1- © cas 83 
Hubbard v. Messenger, (1938) 1 K.B. 300 , e, 131 
Izzard v. Universal Insurance.Co., (1937) A.C. 773 36 
The King v. Barnstaple Justices, parde Ex parte (1938) 1 K. B. 

385 132 
Inre Legh’s Settlement Trusts. Public Trustee v. Ten (1938) 1 ' 

Ch. 39 a 81 
Lincolnshire Sugar Company v. Smart, (1937) A.C. 697 ; 32 
Lloyds’ Bank Limited v. Bank of America Natioñal Trust and 

Savings Association, (1937) 2 K.B. 631 50 
Mansell v. Star Printing and Publishing Company ‘of Toronto, 

(1937) A.C. 872 ud 40 
McManus v. Bowes, (1938) 1 K.B. 98 126 -> 
Mercantile Union Guarantee Corporation, Limited v. Ball, (1937) i 

2 K.B, 498 47 
Merchants’ and Manufacturers’ Insurance Company, Ltd. v, Davies, : 

(1938) 1 K.B. 196 .. 128 
Morgan: v. Ashcroft, (1938) 1 K.B. 49 ' 84 
Moss’ Empires, Limited v, Inland Revenue Commissioners, (1937) 

A.C. 785 ex 162 
Portman v. Lyons & Co., (1937) 1 Ch. 584 q ~ Á 
In re Registered Trade Mark No. 580, 535 of Boots Pure Ding 

Company, Ltd., (1938) 1 Ch. 54 . .. 123 
Roast v. Roast, (1938) P. 8 . .. 134 
The Roberta, (1938) P. 1 n B3. 
Rose v. Ford, (1937) A.C. 826 n 59 
Simith’s Estate, In re Bilham. v. Smith, (1937) 1 Ch. 636 sá 46. 
In re Spence. Barclays Bank, Limited v. Mayor, etc. of Stockton- 

` òn-Tees, (1938) 1-Ch. 96 i 124 
South Suburban Co-operative Society, Timited- v. erin (1987) 

2 K.B. 690 82 
Thorne v. Motor Trade Association, (1937) A.C. 797 ` Y 38 
‘Unsworth v, Pease and Partners, Limited, (1937) 2 K.B. 504. 48 
Wilsons and Clyde Coal Company, Limited v. English; (1938) A, 

C. 57 76 
In re Wilson; Ex parte Wilson v. The Trustee of a Deed of 

Arrangement, (1237), 1 Ch. 675 47 
In re Winterstoke’s Will Trusts: Gunn v. Richardson, (1938), i f 

Ch. 158 -- 126 

JOTTINGS AND CUTTINGS. ` we 
A Great Chief Justice ee 29 
All for Acquittal o <n ĥi 
Ambastadors = 141 


Bldckstone’s Successor ` ‘ ae 50 








5 
Changes ia Hours of Sittings P Ay a CEST 
Criminaé Statistics ty COLE 1% 
Disobedience to Subpoena . a 92 
The Drunken Motorist .. 142 
End of Penal Servitude ni 94 
Ex-Jadges and Practice .. 86 
His Professional Progress bi 88 
In Earlier Days ; oe 9 
In India and After. ae 89 
Judges as Privy Councillors nis 52 
Judicial Appointments in the alice States = 135 
Later Changes : Mae 10 
Legal Calendar, 24th August ` .. 140 
Legal Calendar, 29th August ..@ 140 
Lord Atkin’s Judgment or 87 
Lord Dunedin on Scots Law as 54 > 
Lord Eldon and Lord Chelmsford K 95 
Lord Mansfield ws 90 
Lord Mansfield and Toleration ae 92 
Milk and the Constitution T 86 
“New Motor Law: October .. 144 
Obiter Dicta i i 90 
Of Two Lenient Judges i s 86 
The Persistence of the Legal Wig ie 139 
Poverty and Genius eN 91 
The Privy Councillor’s Oath is 52 
Probation of offenders .. 137 
The Public Health Act, 1936 , .. 148 
Reforms for the Future pa 93 
. Registration : .. 138 
The Ritual of the House Wis 95 
Share-Pushing: Prevention by Legislation .. 137 
Sir Fitzjames Stephen l az 88 
Solicitors as Ministers: Premier’s Statement ks 53 
Stephen’s Commentaries 51 
Swearing-in of the Hon. Mr. snare K. s. Krishnaswami Bana 134 
Unjust Wills p 94 
The U. S, Supreme Court ies 85 
The Week’s Personality > -. 140 


ements te 


BOOK REVIEWS. 
The Madras Agriculturists’ Debt Acts Cin Tamil) by Mr, S. Partha- 
“garathy Aiyangar, Published by the All India Law Journaf, ; 
Trivellore, Chingleput District Price Rs, l- -8-0 ».  I&7 


`The ‘Madras Agriculturists’ Relief Act (IV of 1938) by Mr. S. 


©  Thiruvenkadatha Aiyangar, (2nd Ed. 1938), Published by" be ae 


0i Huxley Press, Madras. Price Re, 1 


Thdian Companies Act by Sir N. N. Sircar and Sushil Sen,. 1937, rt 


` Published by the Book Co., Calcutta. Price Rs, 20 | 


A Practical Guide to Criminal Court Practice by. A. C. Ganra me 
. M.A. B.L., (Retired District and Sessions Judge, Bengal) and*! 
published by the Eastern Law House, Calcutta, 1937. Price «|: 


Rs. :4 


Custom ‘and Law in Angle: Mustim Foil by I Dr. Hamid 
. Ali, Ba, BL, LL.D., Lecturer, Law’ College, Madras. 
` Published by Messrs. Thacker TRNG 3 Ltd., Caiua; 
. 1938 Edn. Price Rs, 7-8-0 ` 


The Law relating to Electrical Energy in India and- Suing by i w. 


Meares, C.I.E., F.R.A. s., (5tb Ed. 1937). Published by Messrs, 


> Thacker Spink & Co., Lid., (1933), Calcutta, Price Rs. 18 2. 
A Digest of English Civil Law by Messrs. Edward’ Jenks, . W. M. 


Geldart, R. W, Lee, Sir William S. Holdsworth, Sir’ John C. 


Miles and William Latey, Vols. I and 1} (3rd Ed. 1938), 
_ Published by Messrs. Butterworth & Co., emia at 
` London, Price Rs. 52-8-0 per set 


Hindu Women’s Right to Property by Kumud Nath Bhaumik, Bla 


; 1937, Published by the Eastern Law House, Calcutta. Price d 


, (As. 8 

The Indian Income-tax Act (as amended up-to-date), ' 1938, by” 
~ t B. R. Jain, Vols. I and II. Published by the Income-tax Law 
‘ : Publishing House, Chandni Chouk, Delhi. Price Rs. 10 :` 


The Indian Limitation Act (IX or 1908) by Messrs. V. V. Chitaley 


-> and.K. N. Annaji Rao (Vol. I) Published by All India ` 


ce {ROPE Ltd., Nagpur, (1938). Pre- pant ication Price’ Rs, 24, - 
| freight extra 
Local Investigation and’ Relaying A Shibnath ase B.L., 1937: 
‘Published by The Eastėrn Law Egue Calcutta. pn 
z _ Rs. 4-8- 0. 


at 


TA Paio. Price ‘Ke 12 . 


Pace, 


185 


+87 


` 186 


Folice Officers by S, Roy (2nd Ed. by Messrs. Anukul Chaiidra > nee 
` Moitra & Arun Kumar Sen) Published by The Eastern Law `T 


House, Calcutta. Price Rs. 6 


Commentaries on.the Provincial Insolvency Act by L. Subramania 
Sastri, B,A.,.B.L., 1937, Printed at. the - Jupiter PETB 16,: 


_ Sembudas- SE, G. É “Madras, _ Price Rs. 9 < m d E T w 


maenna me 





_ NOTES OF INDIAN CASES. 


“Abdul Rahman Miya v. Gajendra Lal Saha, (1938) 1 Cal. 132 

Auraj Joharmal, Marwadi v. TAPA eas ee) LLR. ae 
Bom, 839 

-Baijnath Prasad Singh v. Umeshwas Singh, (1937) I.L. R. 16 Pat. 

` 600 (S.B.) 

Goswamini Shri Kamala Maharaj of Kutch Mandvi v, The Collec- 

~~ torof Bombay, (1937) 2M. LJ. 362= LR. 64 LA. 334=LL.R. 
1937 Bom. 756 (P.C.) 

The Indian Cotton Company, Ltd. | v. Hari ge (1936) I, th 

© R.(1937) Bom, 763-101 o's 


Kedar Ñath. Shaha v. Hari: Shankar Paul, (1937) LE.R. (1937) 
II Cal. 586 


Khemkarandas Jokhirami , v. Čhoutiimal Bhagirath, (1937) I.L. R. ; 


16 Pat. 754° 


~~ Krishna Prasad Lal Singha Deo v. Baraboni Coal Concern, Ltd., 
(1937) 2 M.L.J: 286=1:L.R, (1938) 1°Cal. 1 (P.Ç.) 


Kunja Biharee Das v. Raman Biharee Das, (1937) LLR. (1937) 
TI Cal. 752 


River Steam Navigation Company; Ltd. U. King-Emperor, (1937 ) 
LER. 16 Pat. 668 


Shacheendra Mohan Ghosh vw. “Calcutta Port Commissioners, 
© (1938) LLL.R. (1938) 1:Cal. 21 2 00 " Ber are ae 


T.-& J. Brocklebank, Ltd. v. Noor :Ahmode, (1937) I.L.R. (RR 
1 Cal. 216 3 


The Wellington Cinema v. The Performing Right i Ltd, 
(1937) LL.R. 1937 Bom. 724 : 


l i , f T 


woe 


11 


i 


. 13 


As, 


CASES CITED. 


IN 
NOTES OF INDIAN CASES. 


A 
Abdul Aziz v. Secretary of State, A.ILR. 1933 Sind 129 


Achut Ramchandra v. Nagappa Bab Balgya, (1913) I.L.R. 38 Bom. 41 
Annamalai Chettiar v R. K. Bannerjee, (1936) L.L.R. 14 Rang. 254 (F.B) 


° B 


Balasundara Naiker v. Ranganatha Aiyar, (1929) I.L.R. 53 Mad. 127 

K. Bapanamma v. K. Krishnamma, (1906) 17 M.L.J. 30=1.L.R. 30 Mad. 231 .. 
Bengal National Bank, Ltd., v. Janaki Nath Roy, (1927) I.L.R. 54 Cal. 813 
Bhaba Suhdari v. Ram Kamal, A.LR. 1927 Cal, 27 

Bhawani Kunwar v. Himmat Bahadur, (1911) 21 M.L.J. 641 (P.C.) 
Blanchette v. Secretary of State for India in Council, (1912) 9 A.L.J. 173 


c i 


Currimbhoy & Co. Ltd. v. Creet (1932) 64 M L.J. 103=L.R. 60 I.A. 297=LL R. 
60 Cal. 980 (P.C.) 


D 


Diwan Chand Kirpa Ram & Co. v. Weld & Co., (1925) 88 I.C. 54 (P.C.) 
Doe v. Beckett (1843) 4 Q.B. 601 at 606=—114 E.R. 1024 


` E 
Emery and Barnett, In re, (1858) 4 C.B. (N.S.) 423 at 432=140 E.R. 1149 .. 
F 
. Fanton v. Denville, (1932) 2 K-B. 309 N 
G 
Gramophone Company, Ltd. v. Stephen Cawardine & Company (1934) 1 
Ch. 450 oe 
H 
Hedley v. The Pinkney & Sons Steamship Co., Ltd., (1892) 1 Q.B. 58 a 
Hedley v. The Pinkney & Sons Steamship Co., Ltd., (1894) A.C. 222 Py 
I 


Imperial Bank of India v. Rai Gyaw Thu & Co. Ltd., (1923) 45 M.L.J. 505= 
L.R.50LA 283=LL.R. 51 Cal. 86 (P.C.) i 


J 
Johnsoit v. Mason, (1794) 1 Esp. 89==170 E.R, 289 P 


o N 


16 


16 
16 


K 


Kalagara Piftnayya v. Cherukuri Basava Kottayya, (1930) 61 M.L.J. 518 
Kannye #61! Sett v. Nistorino Dassee, (1884) I.L.R. 10 Cal. 443 
mine Unni Kurup v. Thékku Vittil Muthorakutti, (1902) LL.R. 26 Mad. 
5 
Kelu Nair v. Secretary of State for India, (1925) 49 M.L.J. 79=I L.R. 48 
Mad. 586 
Krishnaswami Rao v. Srinivasa Desikan, (1936) 71 M.L.J. 850 


L 


Lakshminarasimha v. Raghavamma, A.I.R. 1936 Mad. 380 
London and North Western Railway Co-v. West, (1867) L.R. 2 C.P. 553 


M 


Marcar v. Sigg, (1881) L.R. 7 I.A. 83=1.L.R. 2 Mad, 239 at 263 (P.C.) 

Mohammad Niaz v. Nanhe Mal, A.I.R. 1929 All. 615 

Mohin Chandra Dey v. Ramdayal Dutta, (1925) 30 C.W.N. 371 

Moturi Veerayya v. Rao Bahadur P. V. Srinivasa Rao (1934) 69 M.L.J. 364== 
LL.R, 53 Mad, 908 (F.B.) ` 


N i : 


Nachiappa v. Theivanai, A.I.R. 1934 Rang. 228 

Nagasubramania Mudaliar v. N. Krishnamachariar; (1927) 53 M.L.J. 463== 
LL.R. 50 Mad. 981 a 

_ Narasimha Rao v. Venkatakrishna Rao, (1932) M.W N. 104 

Narayana Rao v. Venkatakrishna Rao, (1914) 27 M.L.J. 677 


oO 
Oo Noung v. Moung Htoon Oo; (1886) I.L.R. 13 Cal. 322 


P 


Papiah Naidu v. Naganatha, (1931) 61 M.L.J. 408==L.R. 58 I.A. 333 (P.C) .« 
Parker v. Housefield, (1834) 2 M. & K. 419 


R 
Raja Probhat Chandra Barua v. The King-Emperor, (1930) 59 M.L.J. 814s 


L.R. 57 I.A. 228 (P.C.) 
Ramanarasu v. Venkatareddi, (1932) 63 M.L.J. 598==I.L.R. 56 Mad. 198 


Ram Ranjan Roy v, Jayanti Lal Patra, (1926) 30 C.W.N. 710 T 

Ram Sahay v. Kumar Lachmi, (1917) 3 Pat. L.J. 74 Ke 
S 

Secretary of State v. Rukminibai, A.I.R. 1937 Nag. 354 a 


Srinath Roy v. Godadhur Das, (1897) I.L.R. 24 Cal. 348 
Syed Mahammad Mazaffaral-Musavi v. Bibi Jabeda Khatun, (1930) 58 M L. 
J. 641=L.R. 57 L.A. 125=LL.R. 57 Cal. 1293 (P.C.) e 


T 
Taylor v. Needham, (1810) 2 Taunt. 278=127 E.R. 1084 
Thethalan v. The Eralpad Rajah, Calicut, (1917) 32 MLJ. 442=LL.R. 40, 


Mad. 1111 , aà 
1938—1—B 


ma 


17 
11 


al 3 


10 
Paces. 
vV 
Vaidyanatha Rao v, Kandappa Chetti, (1931) 61 M.L.J. 556==1.L.R. 54 Mad. 
® e 6 


889 ed 
Venkata Chetty v. Aiyanna Goundan, (1916) 31 M.L.J. 712=I.L.R. 40 Mad, 561 


(F.B.) ‘a 
Venkata Seshayya v. Kotiswara Rao, (1937) 1 M.L.J. 113=L.R. 64 I.A. 171. 

L.R. (1937) Mad. 263 (P.C.) . « 10 
Vithal Narayan v. Shriram Savant, (1905) I.L.R. 29 Bom. 391 - oa. 613,14 
WwW 

16 


Wilsons & Clyde Coal Co. v. English, (1938) A.C. 57 at 79 


NOTES OF RECENT CASES. 


` 


Adverse possession——Landlord and tenant—Tenant erecting cattleshed, wash 
room, latrine and a fence—Landlord raising no objection—Effect 


Attachment-—Surrender of property by daughter—Person getting the property 
executing mortgage—Decree obtained against daughter for debt of father— 
Attachment of the property mortgaged by the decree-holder—Attachment 
if valid—Remedy of decree-holder 


Board’s Standing Order 21 (15) and Appendix XXIV—Grant by Collector 
Final order not issued—Revision by Board of Revenue—Nature of grant . 


Madras City Municipal Act, S. 101 (a)—-Exemption from payment of taxe? 
under—Suit for mere declaration without a prayer for Senp 
Maintainability 


S. 356 (6) and r. 11—Relative scope—Application for ticence—No 
_ reply received from the Corporation—Effect 


. Civil Procedure Code (V of 1908)—-Execution—Insolvency of father 
manager in Hindu undivided family—Moneys in Court from sale of joint 
family properties—-Decree-holder, if can claim the son’s share of the 
proceeds in Court-—Father’s power of disposal of son’s share—Vesting of, 
in the Official Receiver 


——_———-Ss. 9 and 92 and Madras Hindu Religious Endowments Act, 
S. 73—Suits filed regarding putting of namams, alteration of namams, right to 
take procession of idols inside the temple, adorning deity with particular 
ornaments, right to Vedaparayanam Miras and order directing Archakas 
to worship in a particular manner, followed by threat of dismissal— 
Cognisability by Civil Court—Sanction of Advocate-General—S. 9 of the 
Madras Religious Endowments Act—“Religious endowment”—If includes 
deity p s 

S. 11—Res judicata—Error in compromise decree from an accidental 

slip in compromise document—Application under S. 152, Civil 

Procedure Code—Adverse decision—Subsequent suit for rectification— 

Court’s powers under S, 152 in the previous application Sha necari 

if sustainable 


Ss. 11 and 48—Constructive res judicata-—Receiver appointed in a suit 
for dissolution of partnership—Application by him to realise sums 12 years 
after passing of decree—Judgment debtor not raising the plea under S. 48— 
Subsequent application urging the bar—Plea of constructive res judicata .. 

S. 110—-Leave to appeal to the Privy Council—Suit by the 
son to set aside the several alienations of his father impleading all the 
alienees in one suit—Defeated aliences filing one appeal which was allowed— 
Plaintiff seeking leave to appeal to the Privy Council—Method of 
valuation 

O. 17, r. 1 (2)—Scope—Power of Court to direct payment of Sats 
on adjournment of suit—Amount of such costs—Nature of 7 

O. 21, Rr. 41 and 46—Scope--Executing Court—Power to enquire 
into the properties of judgment-debtor 

O. 21, r. 58—Claim under dismissed-—-Suit for declaration of title to 
attached property, impleading also the vendor—Prayer also for declaration 


PAGE. 


55 


45 


48 


67 


19 


76 


27 


55 


25 


59 


2 


Civil Procedure Code (V of 1908)—Conid. 


that the order dismissing the claim should be vacated—Omission to include 
the consequential relief for possession, though possible—If the suit @ffends 
proviso to S. 42 of the Specific Relief Act » o.. 


O. 21, r. 86—Execution sale—Balance money deposited out of time— 
Procedure to be adopted 


ee, 21, r. 86—Forfeiture, of sale price 
————-O, 21, r. 90—Proviso (Madras)— Validity of 


O. 21, rr. 99 and 102—Prior mortgagee getting a decree on his, 


mortgage—Second mortgagee becoming purchaser in execution of the 
decree obtained by him—Prior mortgagee becoming purchaser during the 
pendency of the second mortgagee’s suit—Application for possession by 
second mortgagee under O. 21, r. 97—Resistance by prior mortgagee—Party 
entitled to possession 


O. 32, r. 7—Transfer of decree by guardian of minor decree-holder— 
- Sanction of Court not obtained—Transfer if valid 


O. 32, r.15—Suit by next friend—Test for grant of permission 
-Test to adjudge a person a lunatic—Permission to sue by next 
friend granted—Plaintiff’s capacity to.manage his affairs—Power of Court 
to raise an issue in regard to 


O. 45, r. 7—Judicial Committee Rules, Rule 9—Court, if can extend 
time*to furnish’security beyond period given by O. 45, r. 7, Civil Procedure 
Code i 


Companies Act—S. 76 (2)—General meeting held by company in December, 
1934—Meeting adjourned to March, 1935—Next meeting held in aed 
1936—Company and officers of company if guilty 


Contempt of—Punishment for—Conditions—Order not served on the parties— 
Departure from place—Knowledge or order, if essential 


Contract Act, S. 25—-Subscription promised for repairs to a tank—Promisee 
acting on it and effecting repairs—Promise if enforceable—Liability of 
promisor, extent of—Whether to the full subscription promised or only to 
the money actually spent 


Court-Fees Act (VII of 1870 as amended), Sch. I, Art T Memotandun: of 
appeal—Additional court-fee demanded by Court—Failure of appellant to 
pay resulting in dismissal of appeal—~Second ‘appeal—Court-fee payable on 
stamp in dispute—Provisions of Court-Fees Act—Strict construction 


Criminal Procedure Code (V of 1898), Ss. 15 and 350-A—Bench of Magis- 
trates—One member not hearing all evidence—Signing of judgment oS 
_ Legality of conviction 


S. 106 and Town Nunsance Act, S. 3 (12)-—-Offence under S. 3 (12) — 
If involves breach of peace—Conviction under Town Nuisance Act—Order 
under S. 106, Criminal Procedure Code in respect of—Propriety 


Ss. 110 and 112—Attempt to commit rape—-If involves breach of peace 
—Persons acting together to commit rape~Joint trial—Legality of— 
oe charges relating to some of the counter-petitioners—Prejudice 
if caused 











S. 110 (e)—Defence—Specific instances of bad conduct proved— 
- Evidence of good conduct—Relevancy of—Person proceeded against, if 
bound to prove innocence 


S. 147 (2)—Applicability—Right to collect on weekly dandy 
day—-Nature of—Trespasser evicting a person ‘already collecting 
rents on that day before eviction—I£ exercises rights—Proviso to 


= 147 (2). 





PAGE. 


58 
73 


65 


13 


70 


67 


78 


18 


62 


58 


33 


79 


33 


Criminal Procedure Code (V of 1898), Ss. 190 (1) (c) and 252—Magistrate 
beginning a case as summons case—Offence triable under warrant case pro- 
cedyge@found out--Proper procedure—Scope of S. 190 (1) (c). 


S. 307—-Reference under—If competent—Charges tried with the 
aid of jury and assessors—Sessions Judge not disagreeing with the 
verdict of jury in regard td two accused—Reference also in regara! to 
offences triable with the aid of assessors 


———-—Ss, 350, (1) Proviso (b) and 530—Demand of accused to re- 
summon and re-hear the witnesses—Refusal by Magistrate—Cross- 
examination before Magistrate deciding the case—Prejudice to accused— 
Tf caused 


S. 488—Maintenance—Application by wife—Grant of Rs. 100 per 
mensem for her and Rs. 100 for her child—Legality of—Application on 
„behalf of child—If barred by wife’s application 3 


Criminal Trial—Complaint—Amendment of—Copyright—-Infringement of— 
Ss. 8 and 9 of Copyright Act—Complaint against Managing Director of a 
company—No allegations against him—Amendment for substituting the 
name of company and adding other accused—If permissible-Quashing of 
proceeding—Proper remedy 


Prosecution—Sanction of—Order requiring DI G. of Police to derel 
an officer—Order signed by Superintendent for D.J.G.—Validity of order 
issued by the order of Governor—Authentication by the Chief Secretary— 
Effect—Sanction for prosecution under S. 196, Criminal Procedure Cod@—~ 
Governor acting in individual judgment—-Consultation with ministers—Ifi 
a legal requirement—Government of India Act, S. 50 (3)—-Scope—Penal 
Code, S. 124-A—Object—Attack on Magistrates and Police—Sedition 


Retrial—Trial Court using certain statements in case diary-—-Accused 
not aware of them—Retrial ordered by appellate Court—If sustainable— 
Proper procedure 


Madras Debt Conciliation Act (&I of 1936), S. 25—Application to Debt 
Conciliation Board by creditor in insolvency—Leave of Insolvency Court not 
obtained--Application to Insolvency Court under S. 25 of the Debt Conci- 
liation Act—Prayer to stay proceedings therein pending disposal of ‘the 
application before the Board—If can be granted—-S. 28 (2) of the Pro- 
vincial Insolvency Act 


Decree—Executability—Decree-holder becoming a judgment-debtor as ee 
a portion of the decree—Partial merger—Civil Procedure Code, O. 21, 
r. 16—Applicability 


Deed—Construction—Partition deed——Earlier clauses giving absolute rights to 
sharer—Later clauses imposing a restraint upon alienation—Rule of 
construction 


Madras District Municipalities Act, Ss, 68 and 69—-Non-compliance Mie 
Lease by Municipal Council to collect fees of slaughter house—Lessee alone 
executing the lease—Municipal councillors signing after registration—Effect 
—S. 107, Transfer of Property Act—Suit for cist under lease—Relief under 
S. 65 of the Contract Act-~Doctrine of part performance 


S. 93—Profession tax--Liability for residence for 60 days—Meaning .. 
Ss. 178 and 339—Conviction under—Accused if to be owner of street— 


Persons acting together in applying to the Municipality to divide land— 
Joint trial of-—Legality 


Madras Estates Land Act (I of 1908), Ss. 24 and 30—Tank of landholder 
built for benefit of others—User of water therefrom for dry lands by other 
ryots who were not intended to be benefited by the tank—Charge for water— 
If amounts to enhancement of rent—Suit under S. 77—If maintainab]e 
before the Deputy Collector 


Pace. 


38 


31 


47 


36 


72 


54 


Madras Estates Land Act (I of 1908), S. 135—Construction of tank by 
Jandholder—Registered ayacut in excess of the irrigation capacity, of the 
tank—Construction of channel by Government—Irrigation with the vd of 
water of the new channel—Tank no longer available as such—Claim® by 
landholder of fasal jasti and and tirvai jasti—Ryots consenting to pay such 
charges and actually paying them—Effect—Fishery rent—Right to 


Ss. 172 and 178—Settlement of rent—Revision by Board of Revenue— 
Board fixing money rent on the basis of a conversion rate—If ultra vires—~ 
Powers of revision before re-publication under S. 170 (3)—Powers of the 
Board under Ss. 172 and 178 


Evidence Act, S. 13 (b)—Construction—‘Assertion’—If includes a verbal 
statement 


Execution—Limitation—Arts. 181 and 182—Applicability—Cause of action for 
execution—Revival of execution 


Grant-—Zamindari grant—Right to irrigation tank—Whether passes to grantee 
—Tank found not to be communal property—Description as porno 
Effect . x 


Guarflian and Wards Act (VIII of 1890), S. 41, sub-S: ee 
Guardian-—-Security bond by guardian given to Court—Minor attaining 
majority—-Application by minor to assign the bond to him—Application by 
guardian to discharge him—District Court holding minor’s petition frivolous 
and «lismissing it—~I{ Court has jurisdiction to do so—Proper course to the 
Court to follow 


Hindu Law—Adoption—Prohibition of—Disposition of property by testator— 
Daughter’s son enjoined to perform his obsequies a 


Loans off and on to a father—Agreement by father to execute a 
security bond when called upon—Debt, if an antecedent debt or not 


-~Maintenance—Step-mother—Partition between surviving co-parceners’ 


-—Income received by them different—Liability for canes Shy 
of contribution - 

Money lent on promissory note to father—Agreement by father to 
execute a mortgage if required—If the debt ceases to be an antecedent debt 
when later a mortgage is executed 

Partition—Family house—Private auction among E E E 
by one branch—Mother of another branch—If entitled to right of residence 
in the family house 

Partition—~Partition made by adoptive father between himself and the 
minor adopted son—Minor not represented by independent guardians— 
Validity of partition—Attack on partition—Onus of proof ; 

Promissory note—Executant, managing member of a Hindu family — 
Indorsee of note—If can recover the debt from non-executant coparcener’s 
property 

Suit by father for partition against uncle—Claim for the share of 
father’s branch—Son not eo nomine a party therein—Decree for partition— 
Later suit by son for partition on ground of the share allotted to his branch 
being inadequate and decree vitiated by fraud—Not maintainable 

Widow—Alienation—Decree for arrears of rent passed against her— 
Mortgage to discharge—If being on reversioners 

Widow--Claim set up by her as heir of husband—Compromise 
between her and members of her husband’s family—Razinama decree giving 
her absolute estate—Nature of the estate taken by her 

Madras Hindu Religious Endowments Act—Temple—Meaning of—Public 
worship—Some idols representing certain heroes—Public worshipping them 


beleving in its religious efficacy—Is enough to constitute it a temple 
e 


Pace. 


69 


11 


71 


39 
17 
79 


35 


53 


50 
30 


17 


Pace. 


Madras Hindu Religious Endowments Act, S. 76—Melcharth—I{ amounts 
to a morgeage—Melcharth by trustee for a period of more than five years— 
Sanctjof of the Board if necessary 


Inam—-Resumption by Government—If confined to the area entered in the settle- 
ment accounts 


Title deed—Construction—“Exclusive of poramboke” 


Indian Partnership Act (IX of 1932), S. 69 (2) and S. 74—Suit on debt 
incurred before 1932—Firm of plaintiffs not registred before suit—If suit 
not maintainable—Suit, if saved by S. 74 


Insolvency—Petition by one partner of firm—Other partner not impleaded— 
Petitioner entitled to the entire debt four days after petition—Amendment 
of petition—If can be allowed 


Madras Irrigation Cess Act, $. 1, Proviso—Construction of anicut by 
inamdar—No increase of level—iInamdar paying water rate for increased 
area brought under cultivation—Effect—-Burden of proof 


S. 1 proviso—Water Cess—Liability for—Inamdar’s immunity from— 


Determination of—Principle applicable—Inam title deed—Whether can be ® 


shown to be not correct 


Land Customs Act, S. 7 (2)—Sub-Inspector of Customs—If a land Customs 
Officer-—-Competency to make complaint to Magistrate 


Leave to defend—Conditional order—When, justified—Suit in respect of 
stock-jobbing transactions—Plea of wager—Leave granted on condition of 
deposit of money or furnishing security-~Propriety 


Limitation Act (IX of 1908), S. 12—Time requisite—~—Day on which copy is 
notified to be ready—Exclusion of 


S. 22—Suit on mortgage—Purchasers of some of the mortgaged pro- 
perties—Purchase benami for another—Release by purchaser to alleged real 


owner—Purchaser alone impleaded as defendant—Releasee subsequently 
added—If S 2.2 applies 


Art 23—Malicious prosecuttion—Discharge and acquittal by the 
trial Court—Revisions against the orders—Suit for damages— 
Starting point of limitation—Date of trial Court’s order or date of order 
on revision—‘Plaintiff is acquitted’ in Col. (3)—Meaning of 


Art. 120—Applicability—Defendants entrusted with promissory 
notes—Obligation to collect them and pay the plaintiff his share— 
Relationship between the parties—-Lower Court passing a final decree 


straightway—~Legality—Proper procedure—Rangoon nadappu rate of 
interest 


—~——Arts. 144 and 148—Applicability—Co- -owner redeeming mortgage 
_ Suit against, for redemption and possession 


Arts. 181 and 182—Applicability—Co-operative Societies Act, Ss. 51 
and 57-B—Award unden S. 51—Enforcement of, by Civil Court—Article 
applicable—Object of $. 57-B. 


Lis pendens—Part performance—Point not argued at the bar—If Court 
can decide on such a point—Proper course for the Court to take—Agreement 
to execute release on certain events happening—Payment of a portion of 
consideration—Only charge created—Trust Act, S. 91—Applicability of .. 


Madras Local Boards Act, S. 207 (1)—Offence under—Nature of—Notice to 
remove an encroachment under $. 159 (1)-~Prosecution for failure to 
comply with—Acquittal—Second notice in respect of same encroachment— 
Trial for the disobedience of—Validity of we 

———-S. 211—Vice-President omitting to give notice of meeting to some 

members—If guilty of an offence 





ae 


56 


50 
73 


14 


81 


52 


21 


35 


73 


63 


23 


37 


69 


Ow 


Madras Local Boards Act, S. 214 (2) and Penal Code, Ss. 99, 186 and 353— 
Warrant issued by President of the Panchayat—Facsimile rubber stamp of 
his signature affixed on—Validity of warrant—Bill collector attachi | the 
properties of a person other than the warrantee—That person causing injury 
to the bill collector—If an offence 


Madras Regulation (I of 1912), Ss. 15 and 26—Order passed by Collector 
in the exercise of appellate jurisdiction—Revision by High Court—If 
competent—Effect of repeal of S. 107 of the Government of India 
Act (1919) 

Madras Suppression of Immoral Traffic Act, Ss. 6 (1) and (2), 13 and 
14—Search under Ss, 13 and 14 and not under S, 6 (1)—Order passed n 
Magistrate under S. 6 (2)—Validity 


Mahomedan Law—Divorce—Validity of—-Husband pronouncing Talak thrice 
—Communication to wife and her knowledge, if essential ae 


Malabar Law—Kovilagam—Division into tavazhis—Grant of melcharth by 
Valia Thamburatti in favour of her own tavazahi—Validity of—Consoli- 
dation of demises by melcharth—Effect—Suit by Valia Thamburatti and 
junior members—Permission under Civil Procedure Code, O. 1, r. 8 got— 
Death of Valia Thamburatti—Next Karnavati unwilling to continue the 
suit—Junior members’ right to continue the suit 

‘Tribunal—Mortgage by karnavan—Mortgaged property sold in execu- 
tion bf money decree against tarward—Decree-holder purchasing the pro- 
perty—Alienation not questioned by junior members—Right of auction 
purchaser to question 

Malabar Tenancy Act, Ss. 1, 23 and 50 (2)—Suit filed in February, 1929, i in 
wrong Court Presentation i in right Court in August, 1932—-Suit if barred— 
S. 14, Limitation Act—Orders under S. 23—Second appeal—If competent .. 

Ss. 3 (o) and 20 (5)—Subsequent kanamdars—No attornment by 
kuzhikanamdar—Status of landlord if acquired—Benefit of S. 20 (5)— 
Condition to claim X 

Married Women’s Property Act, ‘S. 6—Proposal fon insurance—Amount 
payable to self or wife—Meaning of——If creates a trust in favour of wife— 
Policy incorporating the proposal as part of policy—Proposal if can be 
looked at a 

Mortgage—Acknowledgment of debt due coupled with a statement that it is 
discharged by a document—If amounts to valid acknowledgment-—Whether 
position different, if the contemplated arrangement is invalid 


Motor Vehicles Act, S. 15-A—Conviction under—Knowledge of accused— 
Burden of Proof : 

§. 16 and r. 30 (a)—Violation of—Lorry engaged for journey to a 
place in another district--Offence committed in both districts—Construction 
of r. 30 (a) (1) (4)—Requirement of permit in each local area—Joint trial 
of drivers and owners for offences committed on different dates-— 
Legality of $ 

Nambudri Brahmins of Malabar—Law applicable to them—If the “doctrine 
of pious obligation” applies—S. 17, Presidency Towns Insolvency Act (III 
of 1909)—If leave necessary before commencing action against the person 
of insolvent aa 

Negotiable Instruments Act, S. 9—Promissory note—Payee giving up his 

claim against one of the executants—If defect in title—Assignee of the note 
with knowledge of the defect—Rights of 

—§s. 9 and 118 (d)—Promissory note payable on demand—Date of dude 
rity for negotiation—Arrangement between maker of note and third party 
regarding giving of evidencée—Payee aware of the maker’s motive for execu- 


*. tion of the note—Suit on the note—-Maintainability 2 


PAGE. 


26 


57 


57 


60 


` 62 


42 
50 


68 


41 


82 
32 
13 
21 


71 


Nuisance—Construction of a wall—Deprivation of ‘light and air—Remedy— 
Whether by way of damages or injunction ‘ 


Panne -Partaershio for a term—Death of a partner before expiry of the 
term—If does not dissolve the partnership—Limitation Act, Art. 106— 
Nature of cause of action—One partner acknowledging Hiability—Ié decree 
can be passed against him, when suit for accounts is barred e 


Penal Code, S. 120-B—Offence under—Presence of the accused with a 
common unlawful object—Sufficiency of i 


S. 294-A—Lottery—-Prosecution for—Order of Government to with- 
hold in certain cases—If amounts to an authorisation of an illegal lottery .. 


———-—_§. 361—Offence under--Child in the keeping of the mother from his 
birth—-Kidnapping by father—No lawful purpose proved—Mother if lawful 
guardian—Act of the father whether amounts to an offence 


Pleadings and Proof—Suit in the name of plaintiffs—Common agent—No alle- 
gation of partnership in plaint—-Death of one of the plaintiffs—Surviving 
plaintiff trying to show that they were partners—If can be allowed 


Possession—Suit for—Usufructuary mortgage—Trespasser in possession—e 
Mortgagee not put in possession—Suit by mortgagor against trespasser— 
Right to mesne profits 


Practice and Procedure—Crown debt—Moneys in Court in execution of a 
decree—Application by Crown for payment out to it in preferences to 
decree-holder—No attachment by Government—Crown debt indisputable— 
Such an application, if enough va 


Principal and Agent—Authority of agent—Agent authorised to let out 
premises—Receipt of rent by agent—Principal if bound 


Duty of agent—Old outstandings—Collection of--Agent if entitled to 
commission í 


Provincial Insolvency Act, Ss. 28 (2), 51 and 52—Adjudication after order 
for sale—Application by insolvent to stay sale—Dismissal of—Decree-holder 
purchasing the property with notice of insolvency—Validity of sale 


———— S$. 42 (1) (a) 4 


Provincial Small Cause Courts Act (IX of 1887), S, 15 and Secon 
Schedule, Art. 35, cl. (ii)—Suit for compensation for loss caused by 
cheating—If exempted from the cognisance of a Small Cause Court 


Sch. II, Art. 31—Cognisability—Suit by agent for a specific sum of 
money——If a suit for accounts 


Receiver—-Duty of—Appointment of a receiver to collect profits of an estate— 
Payment by tenants—Receiver if can be directed by Court to credit them 
towards arrears—Madras Estates Land’ Act, S. 64 


Registration Act (XVI of 1908), Ss. 17-B and 17 (2) (vi)-—Possession pro- 
ceedings in Criminal Court--Compromise—Order saying ‘lodged’—~Effect— 
Charge created under compromise—Enforcement in later Civil Suit 


‘Religious Endowment—tTrustee of a temple in British India being also head 
of a mutt in Native State—Loss of capacity as head of the mutt—-Effect— 
Kychit by minor by mother—Contract affirmed on the attainment of majority 
—Liability for arrears of rent 


Res judicata—Prior suit by Æ as adopted son challenging alienations by a 
widow and daughter as fraudulent—Finding no fraud and adoption colour- 
able—Suit by reversioners after death of widow and daughter—Finding 
ve adoption and adverse possession if res judicata—Limitation Act, 1871, 
Art. 120—If precludes defendant from basing claim on adoption 

1938-—-I—C 


Pace. 


36 


30 


5i 


80 


57 


36 


27 


12 


56 


Madras Revenue Recovery Act, S. 58—Jurisdiction of Civil Court—Peishcush 
_ in respect of a portion of village—Power to fix—No ma Te by 
Governor—Suit for contribution of proportionate peishcush--If lies 


Riparian rights—Adjacent lands--Right to drain water from higher to iora 
lands—Limits—Foreign water not to be thrown—-Erection of dams to divert 
water—Permissibility 


Sale—Vendor undertaking to discharge a lena mortgage—Failure to do 
so—Vendee redeeming the mortgage—Rights of vendee—Vendor if entitled 
to possession ~ 


Sammathapatram—Unregistered—Purporting to relinquish certain items of 
mortgaged properties—No valid release—No estoppel against iiia 
even when accompanied by return of title deeds 


Madras Survey and Boundaries Act (V of 1897), Ss. 11 (3), 12 and 13 
— Notice of Survey Officer’s order—Communication under S. 11 (3)—Appli- 
cability of presumption under S, 114, Evidence Act—Further notice of— 
Two survey maps of different dates showing a plot as belonging to different 
persons- Effect 


Transfer of Property Act, S. 92—Retrospective operation—Law prior to the 
amendment inserted by Act XX of 1929-—-Partial subrogation—Permissibility 
of—Payment of portion of mortgage debt by purchaser and release from 
mortgage of item purchased—Right of subrogation if excluded by a covenant 
to pay the debt 


Treasure Trove Act—-Ss. 4 and 20—Sale of a bangle found by a person— 
Proceeds deposited in banks—Right of the Crown to 


Usurious Loans Act” (1918) Protection under—Suit for TE 


PAGE. 


59 


10 


52 


_ gagees impleaded as defendants—Plaintif if entitled to relief—Madras - 


Agriculturists’-Relief-Act (IV of 1938), S. 3, proviso (C), Expl. 3—In any 


other case’—No rule prescribed——-Property escaping assessment—Power of: 


Court to ascertain annual value 


Workmen’s Compensation Act, S. 2 (1) (m)—Batta paid i in addition to fixed 


wages, on certain days—If amounts to wages—-Calculation of compensation . 





` 80 





ENKATASUBBA RAO. 


Tue Hon, Justice Sir M. 


J ah «kes 


“e 


MADRAS LAW JOURNAL =" 





1] JANUARY [1938 


RULES OF THE FEDERAL COURT. 


These rules appeared in the India Gazette of 2nd December, 
1937. The Bar was aware that the rules were being framed but 
it was expected that the Bar Councils would have an opportunity 
of making their submissions before the rules were finally passed. 
The rules were apparently circulated to the various High Courts 
but none of the High Courts thought fit to take the Bar into 
their confidence in the matter, though undoubtedly the rules affect 
the Bar vitally. 


On a perusal of the rules as published,* though on the whole 
unobjectionable, we find one or two matters to which we have to 
take strong exception. 


The first of those things is the insistence on a double agency 
in all causes whether original or appellate with the traditional 
method of reckoning the costs which obtains among Solicitors. 
That traditional method has properly been the subject of criti- 
cism both on the ground of its expensiveness and on the ground 
of the provocation it affords to swelling the cost of litigation. See- 
ing that we were starting with a clean slate, untrammelled by the 
claims of vested interests, we had fondly hoped that advantage 
would be taken of the situation to devise, even if a double agency 
was considered desirable, a simpler and less costly agency. But 
in truth, is there any necessity for this double agency, at any 
rate in the case of appeals? An interpretation of the Govern- 
ment of India Act or an Order-in-Council might come up for 
consideration in a Munsiff’s Court and might ultimately come up 
before the Federal Court on the certificate of the High Court. 
Up to the stage of the certificate from the High Court there 
would be no double agency. In such cases, to insist upon 
a double agency when the case proceeds further to the Federal 
Court,,would seem to be imposing an unnecessary burden on the 
parties. Even in Calcutta and Bombay where on the original side, 
- the system of double agency prevails, in appeals from the mofus- 
sil, double agency is not insisted upon. A costly double agency 
is out of place in a poor country like India. If the 
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2 THE MADRAS LAW JOURNAL, | 1938 


object is to ensure a permanent agency ‘at Delhi to 
have dealings with the Court, the object could ay have 
been secured by requiring any advocate appearing in the tase to 
give a-local address -for service which would compel him to 
have.an establishment at Delhi to deal with matters pertaining to: 
the conduct of the case. . It. would have led inevitably to some 
junior advocates permanently settling at Delhi to do Solicitor’s 
business, either appearing themselves finally, if the matter did not 
admit of the engaging ofa senior advocate or if it did, of engag- 
ing a Senior. The system has worked satisfactorily i in- Madras and. 
age-long prejudices apart, Meng is no reason W it should not- 
do so in Delhi. . 


One other måtter of importance —oi course that, affects only 
Madras—relates to a point of precedence among. the Advocates- 
‘General. The rules provide that the Advocate-General of India; 
shall have precedence over all other Advocates. in the Court: 
and that the Advocates-General of Bengal,- Madras, Bom- 
bay, the United Provinces, the Punjab, Bihar, the; Central. 
Provinces and Berar and North-West Provinces, Orissa and Sind, 
shall in that order have precedence, immediately after, the 
Advocate-General of India. Under the old Government of India. 
Act, the Advocate-General of Bengal was the legal adviser of the 
Government of India and occupied in fact the position of the. 
Federal Advocate-General and naturally was regarded as having 
precedence over other Advocates-General. Under the present 
Government of India Act, he is merely a legal officer of the Pro- 
vincial Government appointed by the Governor according to his 
individual judgment and should logically speaking stand, in the 
matter of precedence, on the same footing as the Province to 
which he is attached. As between the Provirices, it is perfectly 
clear that Madras and Bombay take precedence over Bengal 
and Madras takes precedence over Bombay. This rule of pre- 
cedence according to Provinces is in fact adopted as regards all’ 
other Advocates-General except the Advocate-General of Bengal.’ 
No doubt S. 219 of the Government of India Act gives precedencé 
to the High Court of Calcutta over other High Courts, but there 
is no necessary connection between the Advocate-General of a 
Provinée and the High Court having jurisdiction over that 
province. It will be noticed that in one province; the: United 
Provinces, there are two High Courts though only one Advocate- 
General and in the case of the Provinces of Orissa and Assam, 
there is an Advocate- General but no High Court. ` 


. We think on both these matters, the rules. require modi- 
fication on the lines indicated. 
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THE AGRICULTURISTS’ RELIEF BILL. 


This is an important piece of legislation. It aims at reliev- 
ing a class hard hit by the recent depression and low prices» 
Its aim is bound to have the sympathy and support of every one in 
the country. 


The Bill originally introduced has come out of the hartds 
of the Select Committee with some modifications for the better. 
But it still retains many unsatisfactory features. It has been 
largely discussed in the press and is still being discussed. Every 
feature of the Bill has been subjected to approving and dis- 
approving criticism. Calculated as the Bill is to divide the people 
in two interested and opposing groups, creditors and debtors, 
it is not surprising that there should be a demand for more 
benefits on the one side and complaints on the other that they 
are unjustly hit. In the remarks we offer on the provisions 
of the Bill, it is our desire not to be partisan but to look at the 
objects of the Bill, to look at the provisions and to state how 
far the objects are well conceived and the provisions are calcu- 
lated to advance the objects in so far as they are just and 
justifiable. i 


The difficulty in the way of the legislator and in the way 
of the critic and appraiser of the legislation is that the facts have 
not been ascertained. Each side in the controversy assumes as 
facts whatever it prefers as advancing its conclusions. It may 
seem that the actual conditions sought to be remedied are a 
matter of common knowledge to all the people, legislators and 
their many critics in the press. But the legislation has to be just 
and helpful to all and cannot afford to be one-sided and partial. 
Those whose mutual relations the Bill proposes to regulate by 
legislation must necessarily be of all types. The debtor may be 
rich and the creditor may be poor. The debtor may be poor and 
the creditor may be rich. Both may be rich and both may be 
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poor. The treatment must vary not merely with the condition 
of the debtor but also with the condition of the credita We 
are not laying down a new principle. The Bill has shows? that 
it is alive to this consideration, The widows’ maintenance and 
the labourers’ wages are remembered and protected. The rich 
Zemindar Inamdar and Jenmi are denied the benefits of the 
Bill. As we shall show in the sequel, both in the exclusion from 
benefit and in the exclusion from injury, all the cases requiring 
to be similarly dealt with are not remembered and provided for. 
The legislation is eminently one affecting particular cases of 
diverse character requiring to be individually dealt with, on prin- 
ciples which can only be imperfectly stated. A committee of 
competent legislators of both houses with some non-official 
experts could have suggested more satisfactory lines. Much as 


*the Bill has been criticised, no one has appraised the criticism and 


taken a-conspectus of the principles of the Bill and the princi- 
ples adduced and provisions suggested for their modification. 


a “By the way we hope it may not be improper to say that the 
Bill is rushed with undue speed through the legislature as if those 
concerned wished to be done with an unpleasant ‘piece of busi- 
ness as quickly as possible. The Assembly will finish on the 29th 
January and the Council is to take it up on the 31st January. 
The Council will have hardly time to study the Bill as it emerges 
from the Assembly and table their amendments. Rules will 
have to be suspended. It seems to us that it is not proper to 
rush a Bill of this importance. It requires time to reconcile the 
interests involved. It would be wise to be slow and considerate. 


The Bill is in some measure socialistic. The least or the 
most that can be done is to reconcile the conflicting interests of 
debtor and creditor on the basis of their being one family owing 
mutual help and protection. 


The large landowner with much more lands than can ibe 
cultivated by the owner cannot justly be classed agriculturist. 


` He lives on agriculture but not by it, just like the rich Zemindar, 


Inamdar and Jenmi who are excluded. The. mirasidar or 
Government ryot of the South and the Jenmi of Malabar both 
pay land revenue to Government and there is nothing substantially 
to differentiate between them. The ryot of a proprietor and the 
Kanomdar under a Jenmi may be, and in a large number of cases 
are, rich men possessed of large acres and they would pay the 
revenue direct to the Government except for the interposition 
gf an interest between them and the Government, They pay 
more rerit than the revenue payable on the Jand. ‘The-limitation 
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from this point of view must be that a Government ryot who 
pays a 250 to the Government, a ryot of a landholder who 
pays WS. 350 and a Kanomdar who pays a michavaram of Rs. 100 
or 150 should stand excluded from the Act. The reduction of 
- the larger ryot or Kanomdar to the level of the small agriculturist 
will make for direct cultivation by a true agriculturist whose 
direct and continued connection with the land the Government 
desire as being in lasting public interests. 


Another thing is worth remembering. In many villages of 
the Presidency, there is no professional money-lender who is 
unconnected with the lands. The lender is an agrictulturist with 
small savings and in the case of the big landowner of the village, 
the people of the locality treat him as a trustworthy local bank. 
He is not a borrower but a trusted depositary. This big man 
should not be helped to evade his debt to his many depositors. 
The depositors and creditors of this local magnate are often 
afraid to demand money from him. They cannot be treated as 
if they had the whip hand over the debtor. A very large and 
poor class will be hurt by the rich landowner being enabled to 
evade his obligations. Both ways it is objectionable. He is not 
an agriculturist to be helped. They are not rich creditors able 
to. stand the reduction of income and loan. And they may 
themselves be small agriculturists. rye 


‘As we remarked the creditors protected do not sa all 
that deserve protection. 


as woman with Rs. 3,000 is protected. Why not a man wih 
Rs. 3,000? And why only up to three thousand? The agricul- 
turist debtor, without limit of agricultural income, is in some 
cases protected even though he has a professional income of 
Rs. 600 and a house rent of Rs. 600. If Rs. 1,200 of income plus 
limitless agricultural income is to be protected according to the 
Act, a creditor with an income of Rs. 600 if not Rs. 1,200 ought 
to. be saved. Is it real protection to a woman to say that her 
interest on Rs. 3,000 will be protected only if she had no land? 
' Suppose she had land which brought her paddy for consumption 
worth Rs. 100; why should she lose the exemption? A total in- 
come of Rs. 600 at least ought to be protected for man and 
woman alike. The income should be calculated on 634 per cent. 
as interest; and land if any should be calculated as bringing an 
‘income equal to revenue; and profession and house property 
should be taken to bring incomes based on the data adopted in 
the Bill. This is required for even-handed treatment of „all 
concerned, i 
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And as to banks the limitation of 500 shareholders is hard. 
The smaller banks help the agriculturist. The excepted banks 
are not ten in number. The others are swept in by the atric- 
tive proviso. The principle of the exclusion of banks is not ap- 
plied to those that require it. All public banks should be excepted. 
Such other banks as the Local Government declare entitled to 
exemption may have the exclusion extended to them. And this 
suggestion is alternative to exclusion of all Joint Stock Banks, if 
the Government consider that such exclusion will benefit any un- 
deserving bank. The only reason we can see for any inclusion 
is that the bank is really money-lender or money-lenders covered 
over with a cloak of bank and looking like it. 


As between the creditor and lender, the scaling down of 
debt re-opens and appropriates to principal interest paid in the 
past. This is from no known point of view justifiable. If the 
amounts paid in the past had been put aside unused and 
had been invested, there would be reason to aask the creditor 
to þe content with the accumulated fund of twice the capital. 
Where the whole of that money had been expended as income 
from capital, the capital cannot be made to disappear if justice to 
creditors is also remembered. 


Reduction of interest may be allowed. It would be 
“legalistic’—-a word in common use to dismiss criticisms that 
do not remember your ‘expediencies’—to object to the reduction 
of interest. Legislation already in existence has justified re- 
examination of contracts in the matter of interest. Reduction 
of interest for relief of a hard pressed class in the present dis- 
located condition of economic life must be deemed justifiable 
even in the legal world dominated by legalisms. The abolition 
of all interest may bear very hard. It is here mostly that one 
feels the inconvenience of acting in total ignorance of facts and 
of measuring with one measure what is diverse and calls for indi- 
vidual and differential treatment. While the novel application 
‘of damdupat which provided a limit of twice the principal for 
recovery, so as to bar all recovery of principal or interest cannot : 
command the assent of those who care for even-handed justice, 
a limit to the amount of interest to be recovered along with the 
principal has the analogy of damdupat. As the legislature is 
willing to give five times five or twenty five per cent. for debts 
of 1932, a limitation that creditors should receive no more than 
125 on every loan of Rs. 100 may effect a just solution. 


~ > The renewals in cases of very old loans cannot justly be 
relegated to the original principal. We are told that. there are 
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cases that go back forty and fifty years.in their origin. There 
should be a limit to this re-opening. No renewal before 1928 
should We re-opened. The principal of a renewed loan should be 
the principal of the last bond before 1928 and in other respects it 
must be subjected to the rules for reduction of interest. Renewals 
within the last ten years may be re-opened. 


6% per cent. for the future is just enough—only in the 
sense that no decree will be passed by the Courts at any higher 
rate for the period in arrear. Any rule for re-opening past pay- 
ments at a higher rate will be the parent of much dishonesty and 
litigation. What the parties have paid willingly, should not be 
re-opened. In cases of heavy usurious rates of interest, re- 
opening is not unknown to law. The Money-lenders’ Act pro- 
vides for it in some cases. If those legislative provisions are 
generously worked, the result desired may in some measure be® 
attained, assisted as they may be by the reduction to 5 per cent. 

The proviso for executive reduction of interest is undesirable. 
The legislature is always there to deal with it. As it is a very 
simple matter, it can be enacted at any time. 


Where land has been sold with a direction that the vendee 
should pay the debts of the vendor, there should be direction to 
the vendee to pay to the vendor’s-creditor. The direction should 
not be annulled so as to deprive the creditor of its benefit. 


The division of an agricultural family into agriculturist and 
non-agriculturist part of it has grave inconveniences but the 
principle adopted by the Bill makes it unavoidable perhaps. 


RENTS. 


The question of rents should be dealt with separately accord- 
ing to the opinion of some people. We shall however offer our 
comments on these provisions also. 


There is no doubt that rents may be heavy in some cases 
and may require to be reduced. That is a-piece of work which 
is not attempted in this legislation. It is under examination by 
a Committee. f 


The rent in arrear is not to be paid for fasli 1345 and previous 
faslis. There may be very much to be said for this provision 
if the cultivators had paid their rents as far as they can and 
the accumulated arrear is the result of heavier rents than they 
should have ever been called on to pay.. That accumulated load 
of rent may then be taken to be the not unusual load which the 
landholder’s account carries without any intention or attempt to 
collect it, But there are cases of another kind refefred to in the 
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public press. That the tenants can also harass the landlord 
systematically is within the experience of Law Courts, In one 
ċase noticed in the press, the cultivator had raised the Question 
of “estate” and prevented the Inamdar collecting rents for 20 
years. The tenant will not pay what was due even according to 
himself. The landlord either cannot go to Court not knowing 
which Court to go to or he did go to the Civil Court and on the 
plea to jurisdiction the suits remained suspended till the question 
of estate or no estate was decided. The Privy Council finally 
declared in favour of the Inamdar. But the rents for the whole 
period remained unpaid. The Madras Legislature took up the 
question and reversed the decision. During that period again no 
recovery of rent was possible and suits were suspended. Now do . 
they also lose all rents up to 1935-36. The cultivators have been 
e practical owners for about 22 years enjoying the crop and paying 
no rents. This is some proof that one should not be dogmatic 
in the assessment of iniquity as between creditor and debtor or 
landlords and tenants, laying it all on one side in all cases. 


In the setting aside of sale, private and by court atction, 
© there is a certain one-sidedness. We think that the Court sales 
should not be set aside, at any rate as against a third party 
purchaser. To cancel the sale and give him an order for recovery 
of money against the decree-holder is in the last degree unjust. 
If the sale is to be cancelled he should have his money back 
before the sale is cancelled and he is dispossessed. To him 
both the decree-holder and judgment-debtor are responsible. 


The private alienations of a debtor who has the Court sale 
set aside in his favour are declared invalid against decree-holders. 
What about the money the purchaser paid? Is it to be presumed 
juris et de jure that his sale was a sham and had no consideration. 
The parties to the quarrel are different. If the purchase is a 
sham or intended to defraud creditors, existing law makes the 
purchase voidable by creditors. If the purchase was for con- 
sideration and bona fide, why - should he lose the property, 
without getting back his money. 


‘It is quite probable—some might venture to say, almost 
certain, that the deserving debtor gets little relief. In. a number. 
of cases the undeserving may escape but down they will go 
by the weight of their extravagant past. In not a few cases 
the subtraction may be not from abundance but from bare com- 
petence or meagre poverty. The creditors may have been dis- 
jurbed for no appreciable social benefit achieved, and the debtor 
‘may find his position worsened by the shaking of his credit, 
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We must: state it as our faith, that conciliation with an 
offer of gmmediate payment has in it more promise of reduction 
of bufden than all the methods devised in the Bill. And that will 
not produce the friction in the relation of debtor and creditor 
that the provisions of the Bill may conceivably produce. 


We bring our remarks on the Bill to a close. We have 
carefully confined ourselves to comments on the provisions of the 
Bill. We have guarded against any digression into a considera- 
tion of the Bill either as indicative of a trend in modern legisla- 
tion or as a study in legislative method. The one bears on the 
means as calculated to secure stability for the ends achieved by 
reconciling those affected by legislation; and the other on the 
larger social ends to work for. 





JOTTINGS AND CUTTINGS. 


Changes in Hours of Sittings —Those curious in such matters 
may have observed that recently both Divisions of the Court of 
Appeal have reverted to the practice of sitting on Mondays, as on 
other days, at 10-30 a.m. instead of 11 a.m. as they had been 
accustomed to do for some time past. No doubt the almost 
universal habit of many spending the week-end out of town made 
the 11 a.m. rule on Mondays very convenient; but apparently this 
is not to prevail in the future, and 10-30 a.m. is restored. Even that 
hour is a comparatively modern innovation, the previous rule 
being for the sittings to begin at 10 a.m. For the introduction of 
10-30 the Profession was indebted to Mr. Justice Willes. It is 
said that he was one of the first judges to live out of town, and 
the consequence was that owing to his later arrival at Westmins- 
ter on this account the Court of Common Pleas could not be cons- 
tituted till 10-30 a.m. Observing this convenient arrangement in 
- the Common Pleas the other courts gradually followed suit, and 
when equity and law were fused the common law, contrary to all 
precedent, prevailed, and the courts generally sat at 10-30 a.m. 
instead of 10 a.m.—L.T., 1937, p. 33. 





In Earlier Days-—We read that in the fifteenth century the 
judges sat from 8 a.m. till 11 a.m., that is to say, for three hours, To 
modern notions this seems a very early start but a short day. In 
France, however, where, according to Sterne, they manage things 
better, the judges got to work even earlier in the day. Berryer, the 
father of the great Berryer who was entertained by the English 
Bench and Bar in the Middle Temple Hall in 1864—a great func- 
tion where Cockburn made his famous speech wherein he declar? 
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v oh 
ed, in opposil ð l ene see Brougham, that the advocate is 


“entitled to use thes weapons: of a warrior, but not those of an 
assassin” —used to recount the story of his-first pleading béefere the 
. Grande Chambre at one of the dudiences “du matin qui se tenaient 
- èn hiver a la lueur des bougies, a une heure qui semblerait, sans 
doute, cruellement matinale a nos habitudes d’aujourd’hui, 
puisque l'audience commencait aussitot apres la messe de 6 
heures,. celebree dans la salle des Pas-Perdus”. One gathers that 
in France, as elsewhere, the hour for the commencement of the 
_ judicial labours is not nowadays so “cruellement matinale” as it 
was in the elder Berryer’s legal youth.—L.T., 1937, p. 33. 





Later Changes.—At what precise dates the various changes in 
the hour for beginning the day’s labours in the courts were made 
eiS very difficult to ascertain; but we have the authority of Sir 
Frederick Pollock, not the late eminent jurist and writer of text 
books of supreme excellence, but his father, the eldest son of the 
Chief Baron, and himself for many years one of the Masters of 
the Court of Exchequer, for the statement that in his early days at 
the Bar the courts sat at 9 a.m. and went on practically con- 
tinuously till 4 p,m. How about the luncheon interval, it may be 
asked, There was none. According to Sir Frederick, there was 
no mid-day adjournment as there is now. There were then always 
four judges in each of the four courts—Queen’s Bench, Common 
Pleas, and Exchequer—sitting in banc, and the judges who, doubt- 
less, felt hungry, just as ordinary mortals do, would each in turn 
slip out and snatch a hasty lunch without any interruption of the 
proceedings. At that time, as he went on to observe, the necessity 
for a formal luncheon was not so great as it is now, seeing that 
S P.M, was the usual dinner hour for the legal world. By the time 
the late Comte De Franqueville wrote his masterly volumes on 
our. judicial system things had changed, as was inevitable. In 
these we read that at 1-30 p.m. the sittings are interrupted, and 
each of the judges goes to lunch, this one in his own room, the 
other, more sociable, in the judges’ common room; then he kindly 
adds: “Le menu est generalement tres simple et la sobriete- tres 
grande.”—L.T., 1937, p. 34, 
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ADMINISTRATIVE LAW IN MADRAS 


BY pi 
K. CHANDRASEKHARAN, M.A., B.L., Advocate. | P2232 


Nature and Origin of Administrative Law.* ` 
Introduction 


“In no country perhaps does the whole fabric of government 
‘depend to a greater degree than in India upon its administratiôn” 
are the words found in the report of the Parliamentary Joint 
Select Committee on Indian Constitutional Reforms.* Indeed 
nothing more authentic is needed to convey to us the anxiety of the 
framers of the new Constitution to secure freedom for the full 
play of bureaucratic absolutism. For, always in the last resort 
the Government’s administrative function alone becomes neces- 
sary, when in situations of extreme emergency both the legislative 
and judicial checks may have to be ignored in order that the well- 
being and existence of the State may be preserved. 

The importance of legal administration requires therefore 
no great emphasis. The steady growth of governmental activity, 
touching so often and intimately the lives of laymen and lawyers 
alike, cannot but impress us of the necessity of studying the 
‘subject which is more or less a distinct branch of the law. There 
-can be no doubt of the existence of a definite body of adminis- 
‘trative law or executive justice as it is sometimes called, in the 
British Constitution, a striking feature of which is the acquisi- 
tion of judicial powers by the departments of State and by 
various other bodies and persons outside the courts.of law. And 
if we have in this country our own experiences of such accumu- 
lation of power in the various departments, we need hardly 
feel it a strange phenomenon having been brought under the 





* First of four lectures delivered under the auspices of the Madras 
Bar Council in November, 1937. 
(1) Report of the Parliamentary Joint Select Committee, Vol. I, Part 4, 
para. 24, . 
B 
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benign administration of Britain, diretied fy" Whitehall. The 
traditional court system under which parties dispute rights of 
property or of person has been superseded by an entirety enew 
type of judicial process so far as concerns controversies arising 
in connection with the new social services the State has under- 
taken. The -wider the range of social and ameliorative duties 
the State tries to discharge, the greater will become the need for - 
Administrative Tribunals as adjudicating agencies in disputes per- 
tairiirig to a larger number of economic.and social matters. My. 
present endeavour will be to deal with what has led to the setting 
up of the Administrative Tribunals and the favouring of Sub- 
ordinate Legislation, to explain what services it is felt they could 
render beyond the scope of courts of law and the legislatures 
respectively and to ascertain whether they in fact fulfil the 
expectations. J am more interested in the general tendencies. 
than in the exact details existing at any given moment; more 
truly occupied with the basic substance than with the changing 
content. 


History of Administrative Law 


` Modern administrative system may be said to have begun 
in England after the Norman Conquest with the development of 
a centralized’ system of royal courts, and until the 18th Century 
there was no sharp distinction between judicial and executive 
administration. France took the lead on the Continent with the 
growth of royal power in the development of a centralized exe- 
cutive administration. Even there the terms ‘administration’ and 
‘administrative law’ were not in common usage until early in. 
the 19th Century. 


The development of a distinct body of administrative law 
on the Continent of Europe was largely due to the interpretation 
_ of French writers of the doctrine of separation of powers under 
` which it was held that the judiciary should not interfere with the 
legislative or executive agencies. Separate Administrative Courts. 
were established in many of the countries of Europe, for instance,. 

in France the Conseil D’Etat was created (1800) ; a mixed Court. 
was established in Prussia (1847) ; an appellate Verwaltungsgeri- 
chtshof was erected for the Grand Duchy of Baden (1863) ; and. 
a supreme administrative court founded in Prussia (1875). It 
may be of passing interest to know that many of the countries. 
of Europe and America began earlier than England to recognize: 
the existence of Administrative Law as a special branch of legal. 
knowledge | to be acquired. An Italian work on “The Funda- 
metital Principles of Administrative Law” by Sedoaenice 
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Romagnosi was ff in 1814. Later works followed his. 
In-Spain the recognition of Administrative Law is shown by the 
compifftion of digests of judicial decisions on Administrative Law 
since the middle of the 19th Century. In South America works 
on Administrative Law saw the light of day in Brazil, Argen- 
tine, Chile and Cuba before 1860. Administrative Law became 
quite familiar to other countries ‘also in, Europe, like Austria, 
Hungary, Belgium and Switzerland. The constitution of 
Czecho-Slovakia declared that judicial power be separated from 
administrative power; and a supreme administrative court has 
been since established.* 

Definition of Administrative Law 


In Great Britain and the United States of America the 
expressions “administration” and “Administrative Law” found 
their way into legal phraseology only later than on the Continent. 
Bouvier’s Law Dictionary (first published in 1839) gives the 
following meaning of the word “administration”. 


“The management of the affairs of government; the word is also applied 
to persons entrusted with the management of public affairs.” 


Of the jurists Austin was perhaps the earliest to mention 
Administrative Law. In his book on “Province of Jurisprudence 
Defined” he describes it: 


“Administrative Law determines the ends and modes to and in which 
the sovereign powers shall be exercised: shall be exercised directly by the 
Monarch or sovereign member, or shall be exercised directly by the subordi- 
nate political superiors to whom portions of those powers are delegated 
or committed in trust.”2 


Holland in his treatise on Jurisprudence (first published in 
1880) mentioned Administrative Law as a special part of public 
law. His analysis was as follows :— 


“The various organs of the sovereign power are described by Consti- 
tutional Law as at rest; but it is also necessary that they should be consi- 
‘dered as in motion, and that the manner of their activity should be prescribed 
in detail. The branch of law which does this is called Administrative Law, 
Verwaltungsrecht’ in the widest sense of the term.” 

“Different views are taken as to the topics which are included under this 
very wide conception. It may be fairly said to include the making and 
promulgation of laws, the action of the government in guiding the State 
as a whole, the administration of justice, the management of property and 
business transactions of the State, and the working in detail, by means of 
subordinates entrusted with a certain amount of discretion, of the complex 
machinery by which the State provides at once for its own existence and for 
the general welfare.”4 








(1) Essays on the Law and Practice of Governmental Administration 
(Article by John A. Fairlie), page 13 (Goodnow Memorial Volume). 
" (2) Jurisprudence, Edition 1873, i. 73. ` r 

(3) Holland’s Jurisprudence, 10th Edition, page 363. 

(4) Holland, Op. Cet., p. 363, es 
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Holland assigns to the field of Administrative Law only the 
last two. of the above functions of the State. Hence he concludes: 


“Administrative Jaw, as thus conceived, is ‘not a coherent Joy of 
doctrines, and it is convenient so tọ specialize the use of the term as to 
apply it only to:two of the five abovementioned topics.” 


F. W. Maitland, the famous Constitutional Lawyer and 
historian, ‘apologetically :notes : 


“If you take up a modern volume of:the reports of the Queen’s Bench 
Division, you will find that about half the cases reported have to do with 
the rules of administrative law..........Now these matters you cannot 
study here; they are not elementary, they are regulated by volumes upon 
volumes of Statutes. - Only do not neglect their existence in your general 
conception of what English law is.......... "1 


T. W. Salmond in his “Jurisprudence” writes: 


“The two divisions of .public law are Constitutional and Administrative 
Iew. It is impossible, however, to draw any rigid line between these two, 
for they differ merely in the.degree of the importance pertaining to their 
subject-matters. Constitutional law deals with the structure, powers and 
functions of the Supreme power in the State together with those of all 
the more important of the subordinate departments of Government. Admi- 
nistrative Law, on the other hand, is concerned with the multitudinous forms 
and instruments in and through which the lower ranges of governmental 
activity manifest themselves.”2 


But Prof. Maitland, though alive to the existence of sub- 
ordinate legislation in the shape of statutory rules and orders 
framed:-by the administrative departments which daily increased 
in volume, and of tribunals within- departments whose immunity 
from control of ‘the Courts had been getting more and more 
recognized, sounded a conservative note or rather consoled him- 
self with the words: 

“We shall look in vain for any such term as administrative law in our 
orthodox England text books.” 

In this he was only following the famous passage of A. V. 
Dicey.in his “Law of the Constitution”: (1885) where in the chap- 
ter under the heading “Droit Administratif” he had said: 

“For the term droit administratif English legal phraseology supplies 
no proper equivalent. The words ‘Administrative: Law’ which are its most 


natural .rendering, are unknown to English judges and counsel, and are 
in themselves hardly intelligible without further explanation. 


“This absence from our language of any satisfactory equivalent for the 
expression ‘droit administratif’ is significant; the want .of a name arises at 
‘bottom from.our mon-recognition of the thing itself. .In England .and.in 
countries which, like the Unjted States, derive their civilization from English 
sources, the system of Administrative Law and the very principles on which . 
it rests. are. in truth unknown.”8 








{1) ‘Maitland: Constitutional History. of “England (1911), pages 505-506. 
(2) Salmond: Jurisprudence, 1902, 4th Edition, App. IV, .page 482. 
(3) Dicey: The Law of the Constitution, 8th Edition, page 326. 
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The French Professor and Dean of the Faculty of Law in 
the University of Paris, H. Barthelemy, gives a concise defini- 
tionssf the terms “administration” and “Administrative Law” in 
these words: 

“All the services which concur in the execution of the laws, the services 
of justice excepted, are administrative services, and Administrative Law is 
the totality of the principles according to which their activity is exercised. 
It is one of the branches of public law, which includes also constitutional 
law, criminal law, and the law of nations (public international law) .”# 

But what Administrative Law clearly means to Frenchmen 
could be easily made out from an earlier authority like Aucoc 
whom Dicey quotes in his book. Aucoc on “droit administra- 
tif” says: 

“Administrative Law determines (1) the constitution and the relations 
of those organs of Society which are charged with the care of those social 
interests which are the object of public administration, by which term is mearg 
the different representatives of Society among which the State is the most 
important, and (2) the relation of the administrative authorities towards 
the citizens of the State.” 

It may not be right to leave the definition of Administrative 
Law without noting what American writers have to say on the 
subject. The study of Administrative Law has many votaries in 
that country and we can with profit quote at least one of them. 
Let me refer to Goodnow who was President Emeritus of the 
John Hopkins University and a great legal authority whose book 
on the “Comparative Administrative Law” covering many pages, 
prepared a store-house of information for later writers to glean 
from. He had evidently in mind Dicey’s ingenious theory of 
the absence in England of an equivalent to the term ‘droit admi- 
nistratif? when he wrote his criticism,, 

“The general failure in England and the United States to recognize an 
administrative law is really due not to the non-existence in these countries 
of that ‘branch of the law but rather to the well-known failure of English 
law writers to classify the law.” — 


He then defined it as: 


. “That part of the law which governs the relations of the executive and 
administrative authorities of the Government. It is therefore a part of the 
public law, but only a part.”3 


Constitutional and Administrative Law 


It will not be inopportune at this stage to clarify our notions 
as to the distinctive features of constitutional and administrative 
law. F. J. Port, one of the recent writers on Administrative Law, 
criticises Austin’s definition of Administrative Law as incorrect, 





(1) H. Barthelemy: “Trait Elementaire De Droit Administratif”, 1st 
Edition, 1900, 12th Edition 1930. 

(2) Dicey: The Law of the Constitution, 8th Edition, pages 328-329. e 

(3) Goodnow: Comparative Administrative Law, page 7. 
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because he does not recognise “the overlapping of the province of 
Administrative Law into that of Constitutional Law as essential in 

A j Ai : wI a 
the nature of things but treats it as rather accidentąl”.* ' Prue; 
it is wrong to divide up the whole territory of public law into 
self-contained, superficial areas of which one is Administrative 
Law.’ But, one cannot help recognizing some special features of 
the two branches of law despite the artificiality that certainly 
creeps in by any such deliberate demarcation into compartments. 
Although the subject-matter of Administrative Law differs 
very little from that of the “legal position of the executive”, the 
latter phrase is not only imperfect and ambiguous, but easily lends 
itself to the criticism that it does not conform with other bran- 
ches of law: -Maitland in adding his comment to Holland’s de- 
finition of ` “Administrative Law” says: “I think we catch his 
<{Holland’s) idea if we say that while Constitutional Law deals 
with structure, Administrative Law deals with function.” 


Prof. Goodnow has really something to say which supple- 
ménts to a great degree all these discussions. He was keenly 
alive to the necessity of distinguishing between Constitutional and 
Administrative Law. He therefore elaborated upon it as follows: 


“In so far as it fixes the organisation of the administrative authorities, 
Administrative Law is the necessary supplement to Constitutional Law. While 
Constitutional Law gives the general plan of governmental organization, 
Administrative Law carries out this plan in its minutest details. But Admi- 
nistrative Law not only supplements Constitutional Law, in so far as it regu- 
lates the administrative organization of the Government, it also complements 
Constitutional Law relative to the activity of the administrative authorities. 
While Constitutional Law treats the relations of the Government with the 
individual from the standpoint of the rights of the individuals, Administra- 
tive Law treats them from the standpoint of the powers of the Government: 
Constitutional Law lays stress upon rights; Administrative Law emphasises 
duties.” 


He goes on further to state: 


“But while Administrative Law emphasises the powers of the Govern- 
ment and the duties of the citizen, it is nevertheless to the Administrative 
Law that the individual must have recourse when his rights are violated. 
For, just so. far as Administrative Law delimits the sphere of action of thè 
administration, it indicates what are the rights of the individual which thé 
administration must respect; and in order to prevent the administration from 
violating them, offers to the individual remedies for the violation of these 
rights.” o 

“Administrative Law is therefore that part of the public law‘ which fixes 
the organisation and determines the competence of the administrative autho- 


fities and indicates to the. individual remedies for the violation of his 
rights,”8 : 








(1) F. J. Port: Administrative Law, page 5. 
(2) Maitland’s Constitutional History, page 533. 
(3) Goodnow:, Comparative Administrative Law, page 8. 
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The Function ‘of Administrative Law 


In what way we actually experience the functioning of Admi- 
nistfative Law cannot be better expressed than in the words of 
F. J. Port when he winds up the discussion thus: 


“Administrative Law then is made up of all those legal rules—either for~ 
mally expressed by statutes or implied in the prerogative—which have as 
their ultimate object the fulfilment of public law. It touches first the 
legislature, in that the formally expressed rules are usually laid down “by 
that body; it touches secondly the judiciary in that (a) there are rules 
(both statutory and prerogative) which govern the judicial actions that 
may be .brought by or against administrative persons, and (b) administrative 
bodies are sometimes permitted to exercise judicial powers; thirdly, it is, of 
course, essentially concerned with the practical applications of the law.” 


Though certainly the legislative and judicial functions of 
the State are different from those of the pure Administrative, 
still they have their definite influence on the latter, in that 
administrative functionaries have to practically depend for thefr 
force on the legislature, and also sometimes appeal to or submit 
to judicial powers before enforcing the law. 


Dicey’s Rule of Law 


About fifty years ago, in his “Law of the Constitution” 
Dicey gave to Administrative Law “a wide currency and a narrow 
meaning”. Dicey had such an exaggerated notion of the “Rule 
of Law” as one of the leading features of the British Consti- 
tution that he presented a coloured picture to his readers of the 
“droit administratif” as an alien system of official privilege and 
responsibility with special codes and tribunals for Government 
servants. He maintained that such a system was foreign to the 
Rule of law and inconsistent with equality before the law. He 
could only conceive of a parallel to such a system in the old 
conceptions of royal prerogative expounded by the lawyers of 
Tudor and Stuart England. 

The Rule of law according to Dicey had three aspects: (1) 
No man was punishable or could lawfully be made to suffer in 
body or estate except for a distinct breach of law established in 
the ordinary legal manner before the ordinary Courts of the land. 
This aspect of the Rule of law was, he said, “in contrast with any 
system of Government based on the exercise of wide, arbitrary or 
discretionary powers of constraint.” (2) “Every man, 
whatever be his rank or condition, is subject to the 
ordinary law of the realm, and amenable to the juris- 
diction of the ordinary tribunals.” For every official, accord- 
ing to him, from the Prime Minister down to the constable in 
the street, was under the same responsibility for every ae 


(1) F. J. Port: Administrative Law, page 13. 
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act done by him as was every other citizen. (3) The 
rules of English Constitutional Law, such as the right 
of persorial liberty and the right of public meeting,» are 
the result of the decisions of the ordinary Courts of law in 
particular cases, and not of any general declaration of rights 
found in a written constitution as in the United States. 
Criticism on Dicey 

In fact Dicey’s description of the “Rule of Law” only pro- 
vides for the legal and constitutional position as it exists under the 
common law undisturbed by Statute. Such an assertion is 
accurate in relation to the common law. But it would be far 
from truth to say that it signifies the Government of .to-day, 
where more and more of personal property as well as individual 
liberty are brought under control of the legislatures. In fact 
Bicey’s statement requires correction in so far as the various acts: 
of Parliament, and of the legislatures in countries governed by 
English law to-day, arm persons in authority frequently with arbi- 
trary and discretionary powers to such a great extent that the 
freedom of the person and the right to property of the individual 
. sometimes becomes almost a myth. The French Professor H. 
Barthélemy narrates in an article to the “Journal of Comparative 
Legislation and International Law” (Vol. XII, 1930) how his 
attempt to convince Dicey himself about his erroneous notion 
of “droit administratif” proved vain. He says: “Prof. Dicey, to 
whom I offered about thirty years ago the first edition of my 
Trait de droit administratif, said to me, “In England, there is 
no droit administratif; we do not know what it can be”; and 
smilingly he added “we prefer not to know, fearing regulations 
which appear less as guarantees for citizens than privileges for 
officials’. Never have I deplored my inability to make myself 
understood in English so much as I did then; I had to content 
myself with marking the pages in my book so that Prof. Dicey 
might. find the refutation of his error. Perhaps he read the 
passage; perhaps he was shaken in his idea. Certainly he was 
not convinced”.* 

Indeed Barthelemy’s prognostication turned true some years 
later; for Dicey was shaken in his belief aid became much dis- 
turbed in his mind after the important decision of the House of 
Lords in Arlidge v. Local Government Board, (1915) A.C. 120, 
which established the principle that when a Statute confers upon 
a Government Depattment judicial or quasi-judicial jurisdiction 





(1) Article on “The Conseil D’Etat in France”, H. Barthelemy, page 
23 at 28—Journal of Comparative Legislation and International Law, 
Volume XII, 1930. 
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in matters with which the department has concern, and does not 
lay down how this jurisdiction is to be exercised, the depart- 
ments is’ not bound to adopt the rules of procedure followed by 
English Courts, but is certainly at liberty to exercise this juris- 
diction in accordance with the rules adhered to by the depart- 
ment in the conduct of its usual business. Dicey could not but 
own, though with some reservation, that “this is a considerable 
step towards the introduction among us of something like the 
droit administratif of France, but the fact that the ordinary law 
courts can deal with any actual and provable breach of law com- 
mitted by any servant of the Crown still presumes the rule of law 
which is fatal to the existence of true droit administratif”.” 
This shows, as Barthelemy feared, Dicey was not convinced. 


Causes for the growth of Administrative Law in England 


Students of English constitutional history must be familia? 
with the great changes that England underwent since the Reform 
Act of 1832. Parliament has been gathering into its own hands 
the power of control over all local administrations along with the 
central administration. The Industrial Revolution gave the 
necessary impetus to this process. Social legislations like the 
Poor Law Amendment Act, 1834, the Municipal Corporation 
Act, 1835, and Public Health Act of 1848 entrusted great powers 
to many local authorities. But however much it may be said 
these are the sole creations of Parliament consisting of the repre- 
sentatives of the nation, one sure circumstance cannot be over- 
looked. The permanent officials of local bodies doubtless exercise 
an influence over their elected bodies as much as do the central 
permanent administrations over the ministry and through them 
the legislatures. Indeed, one cannot forget that there will be 
many points of contact between the officials and ‘the elected re- 
presentatives, and when “these opportunities of influence arise, 
it is the class which devotes its whole working time and in- 
quires into the matter on hand, which of necessity must carry 
greater weight in the long run than those who turn to it for only 
three or four evenings a month, often in the midst of a career 
devoted to entirely different objects”. 


Many immediate causes are discovered for the growth of 
Administrative Law in England, but the main circumstance, as 
already indicated, seems to have been the vast extension of State 
and Municipal activity which has taken place during the past 
few decades. The unregulated individualism of the first three 





(1) English Law Quarterly Review, Vol. 31, 1915; Dicey’s Article on 
The Administrative Law in England, pages 148 at 152. a 
Cc 
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quarters of the 19th Century gave way to the steady increase of ` 
social control of private enterprise or the public administration 
of social services for the common good. The intense legalism 
of the English system of law once elicited from a foreigner the 
comment that “it displays an unlimited valuation of individual 
liberty and respect for individual property”.* But the entrust- 
ment in recent years of a mass of judicial functions to central 
departments of Government or to Administrative Tribunals has 
been responsible for the introduction of a greater measure of 
Administrative Law into the British Constitution. Though its 
form and circumstances are so peculiar to the present times as 
to impress the student of law that the whole movement must 
really be regarded as a new ‘development altogether, still the 
wary observer of English Constitutional history will not be un- 
warranted in tracing in it a certain kind of revival of early ten- 
dencies of the Tudor and Stuart reigns. 


The power of the Crown in the Tudor reign stood out so 
supreme that it reflected itself in a Council which was almost 
despotic. > The Court of Star Chamber was the full Privy Council 
sitting as a judicial body. The powers of the Tudor Council 
fell easily under the three headings, administrative, legislative 
and judicial. The activity of the council in the exercise of its 
powers to issue ordinances or proclamations was another phase 
of the same intense desire to control the various parts of the 
body politic and to adapt them to changing conditions. The 
insistence on the King’s prerogative, taking the unhealthy shape 
of suspending and dispensing powers claimed by the Stuart 
Monarchs, provoked the Parliament of England to enforce strong 
checks on the King. The Bill of Rights and the Habeas Corpus 

. Act were the outcome of the struggle between Parliament and 
the King. The rising importance of the Secretaries during this 
period is a noteworthy feature in that it bears the womb of 
future Secretaries of State and departmental heads. With the 
Honoverian Sovereigns, their claim to power and independence 
grew rapidly, owing to the greater responsibility that fell to their 
lot. Down to 1782 there were two Secretaries of State and their 
jurisdiction was fixed arbitrarily by mere geographical bounds. 
The -Treasury Department was put into intermittent functioning 
from, 1612 to 1714, since when it has remained permanent. The 
Admiralty and the Board of Trade became clearly visible and a 
regular establishment was authorised to carry out their work. 
Other departments became stable in the early 19th Century like the 





(1) Roscoe Pound: Spirit of Common Law, page 13. 
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Departments of Woods and Forests, the Public Record Office 
and the Post Office. The constitutional development has been 
at the trunk, and even though it implied eventual growth in the 
branches, such growth did not bear fruits till the end of the 
19th Century, when the widening of the franchise and the in- 
crease of population and industrial interests combined to produce 
an extraordinary crop of activities and reforms in local govern- 
ment. 
England and France Compared 

We have traced the early history and development of admi- 
nistrative bodies or departments in England; but Administrative 
Law as governing the relation-of administrative authorities to- 
wards the citizens of the State in the same sense as exactly what 
it-signifies in countries: of the Continent, we have been unable to 
find in England. We understand on the other hand that there ig 
nothing in English speaking countries, like what is natural in 
France, to speak of as droit administratif. Indeed it is quite im- 
possible for the lawyer of countries governed by English law to 
know in advance every statutory provision giving special rights 
and privileges or sometimes immunities to Governments or 
authorities or officials. Hence if an advocate is sought for help 
by an aggrieved party against an arbitrary act of a State offi- 
cial or public body, it is needless to add that he has to make sure 
first that the right to bring an action has not been whittled down 
in a number of ways by the Acts that brought the officials into 
existence. There are Sections like S.. 80 of the Civil Procedure 
Code in India (V of 1908) which imposes the duty of a notice 
within prescribed time, etc., to the officials or the government as 
the case may be whenever a critizen wants to sue them. Again, 
there is no administrative court or tribunal which possesses a 
general jurisdiction over disputes between departments and offi- 
cials on the one hand and private citizens on the other. But, in 
fact, many disputes of such a kind are excluded from the juris- 
diction of ordinary courts. Still none can assert that there is a 
system of English Administrative Law in the same sense as recog- 
nized in France. On the other hand, to echo Lord Hewart, 
Administrative Law in England “is not really a system at all, but 
is simply an exercise of arbitrary power in relation to certain 
matters which are specified or indicated by Statute, not on any 
definite principle, but haphazard, on the theory, presumably, that 
such matters are better kept outside the control of the courts, 
and left to the uncontrolled discretion of the executive and its 
servants’.* 





(1) New Despotism, page 46. 
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Now, in striking contrast to all this is France which: has been 
the home of a perfect system of Administrative Law. We must 
closely observe its early sprouts and steady growth in order to 
appreciate its later efflorescence. The “droit administratif” of 
France according to Dicey may be best described for our present 
purposes as that portion of French law which determines (1) the 
position and liabilities of all State officials; (2) the civil rights and 
liabilities of private individuals in their dealings with officials 
as representatives of the State; and (3) the procedure by which 
these rights and liabilities are enforced. 


The growth of this system of law may be divided into three 
periods. The first period deals with the growth of the law during 
(1800-1830). The consular constitution of Year VIII created 
by Napoleon Bonaparte gave shape to the droit administratif. 
According to Dicey two leading ideas alien to English concepts 
support this system: (1) An individual in his dealings with the 
State does not stand on anything like the same footing as that 
on. which he stands in his dealings with his neighbour, t.e., the 
servants of the State possess special rights, privileges and prero- 
gatives as against private citizens, and the extent of these 
rights, privileges or prerogatives is to be determined on princi- 
ples different from the considerations which fix the legal rights 
and duties of one citizen towards another; (2) The necessity for 
maintaining the so-called separation of powers, i.e., of preventing 
the Government, the legislature and-the courts from encroaching 
upon one another’s province. Certainly these observations of 
Dicey created great prejudice in the minds of some of the later 
writers to view droit administratif as a system having strong 
roots in the foreign soil and decidedly deleterious in its growth. 
It took nearly three decades for the scales to fall off their eyes; 
and when they saw with eyes restored to normal vision, they 
could see in France a well-ordered system which meant more 
safeguard to the subject than to the State. 


Growth of Administrative Law in France 


Napolean constituted two classes of Courts for the purpose 
of keeping the separation of powers, consisting of common law 
courts and the administrative «courts. The former performed 
two functions: (1) the decision of civil disputes between private 
persons; and (2) the trial of criminal cases. Above these was 
the Court of Cassation to which all civil and criminal courts’ 
appeals lay. 


The administrative courts functioned wherever the inter- 
est of the State or, its servants was at issue. But whenever 
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there was a conflict of jurisdiction as to which court, whether 
common law court or administrative court, was the proper forum 
for a@articular matter, the Council of State decided it. Three 
apparent results were born of its authority: (1) if a case before 
an ordinary Court of law raised a point of jurisdiction of admi- 
nistrative law, the court was bound to see that the enquiry was 
referred to the Council of State for decision; (2) if the court 
exceeded or the government thought it exceeded its jurisdiction 
. and touched upon the authority of the administrative Court, a 
prefect could raise a conflict, i.e., by taking the proper steps to 
insist upon the question of jurisdiction being referred to the 
Council of State; and (3) there grew a tendency to protect from 
supervision or control of the ordinary law courts any servant of 
the State who is guilty of an act however illegal, whilst acting 
in bona fide obedience to the orders of his superiors and, as fare 
as his intention goes, in the discharge of his official duties. 


Looking at the Council of State we find that appeals in all 
cases may be carried to it from lower administrative courts. The 
Council of State, says James W. Garner, “occupies a place in the 
public esteem and confidence of the French which is even higher 
than that which the supreme court enjoys among the American 
people”.* Its decisions show an aim to guard the rights and 
interests of citizens against public authorities’ encroachments. 
The Council of State every week grants redress to French citizens 
which no American could obtain from regular courts of his own 
country. To give but one telling instance of how the Council of 
State always seeks to help the subject against the State, we can 
depend upon an account of Prof. Barthelemy. It seems, one of 
the departments of government offered a small bounty for every 
poisonous snake being killed during the year. It appropriated 
a stim to pay the bounties, but once it happened that the record 
of snake destruction so exceeded the limit fixed by the depart- 
ment that the actual amount allotted proved insufficient. The 
prefect stopped paying any more bounties after the appropriated 
sum was drained. When the Council of State was petitioned 
for redress, it decreed that the department should make the dis- 
tribution of the rewards, however much it might cost the State to 
do so.? Many a time it has held that a private citizen suffering 
loss from police acts is entitled to compensation from the public 
treasury. But in America no such redress is available to a citi- 





(1) James W. Garner: French Administrative Law, in Yale Law 
Journal, April 1924, page 599. 


_ (2) Munro; The Governments of Europe, foot-note on page 544. 
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zen if'a loss is sustained by him through police action, because 
of the principle that the sovereign State can do no wrong. The 
State will not help the private citizen against an officer $n the 
shape of damages, 1.¢., the courts will not award damages against 
the State for its officials’ ‘misconduct.* 


Protection was afforded in France to officials in three ways: 
(1) An official’ could not be made responsible before any Court, 
whether judicial or administrative, for the performance of any 
act of State (acte de government). 


(2) The French Penal Code, Art. 114, protected an o: 
cial from the penal consequences of any interference with the 
personal liberty of fellow citizens when the act complained of is 
done under the orders of his official superior. 


° (3) Under the celebrated Art. 75 of the constitution of 
the year VIII (1800) no official could without permission of the 
Council of State, be prosecuted, or otherwise be proceeded 
against, for any act done in relation to his official duties. 


_ The second period: 1830-1870 was marked by two features: 
(1) the Council of State never during the period became a 
thoroughly judicial body; and (2) the legal protection of State 
officials never suffered any diminution. 


The third period from 1870 to 1908 was marked by the 
following changes :— 


.(1) The Art. 75 of the constitution’ was repealed. 
(2) The decisions of the Council of State concerning cases of 
administrative law received for the first time the obligatory force 
of judgments and this reform ‘was made in 1848. The Coun- 
cil réceived the power of pronouncing judgments instead of 
giving advice. (3) The power of deciding whether a case fell 
within the jurisdiction of judicial courts or administrative 
courts was entrusted in 1872 to a separate and newly constituted 
court called Court of Conflicts. This Court is composed of nine 
members, three elected from the Court of Cassation, three from 
the Council of State and two elected by the above six from the 
two courts. All these ought to hold office for three years. 
They are eligible for. re-election and are re-elected also. The 
President of the Court is the Minister of Justice for the time 
being who rarely attends its sittings. But a Deputy President is 
generally elected by the Court itself from among its members in 
his place. 





(1); Munro: The. Governments of Europe, foot-note on pages 544-545, 
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Prof. Barthelemy sums up the functions at the present day 
of the Conseil D’Etat thus: 
“the chief fact is that this administrative Court has jurisdiction on all 


applications, claims, complaints of every, one asserting himself to have been 
injured in the course of the public service. 


We can obtain from the Conseil D’Etat the cancelling of all irregular 
acts, or of acts accomplished by officials without authority or of acts consti- 
tuting in themselves abuses or misappropriations of power. 


We can obtain from the’ State, by judgment of the Conseil D’Etat, com- 
pensation for any damage resulting from public administration. 


We can obtain modification of every administrative operation illegally 
accomplished. You say ‘The king can do no wrong’. With another mean- 
ing we can’ say ‘The Republic can do no wrong’ since every wrong caused 
by an administrative act entitles the victim to reparation or compensation 
by the Conseil D’Etat.”4 

Dicey, however, notes some curious common features of the 
systems of law in England and France :— A 
(1) The English Seventeenth -Century doctrine that 
judges “though they be lions yet should be ‘lions’ under the 
throne being circumspect that they do not check or oppose any 
points of sovereignty” is a curious anticipation of the maxim 
formulated by French revolutionary statesmenship that the 
judges are under no circumstance to disturb the action of the 
administration. 


(2) Droit administratif is case-law like the greatest part 
of English law. “Administrative Law in France is not fixed or 
stereotyped. It is the one gréat branch of the law that has not 
been codified”.?” 


(3) The evolution of the growth of the Council of State 
is more or less like that of the Privy Council in England. 


— (4) Judgments of the Council of State till 1848 were 
called advices even as the judgments of the judicial committee 
of the Privy Council are termed “humble advice” tendered to 
the Crown. 

(5) Also in the rapid growth ve case-law there is much 
similarity between England and France. 
Droit Administratif; its real nature 

‘ But Droit administratif is not the law of the Civil Service; 
it is that part of French public law which affects every French- 
man in relation to the acts of the public administration as the 
representative of the State. The relation of Droit administratif 





(1) The Journal of Comparative Legislation and International Law, Arti- 
cle on the Conseil D’Etat, Vol. XII, 1930; pages 23 at 27. 
(2) Munro: The Governments. of. Europe,. page 542. - 
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to the ordinary law of France may be compared with the rela- 
tion of Equity to the Common Law of England. But this com- 
parison is only of the surface, for it cannot be maintaineé that 
there is any closer analogy between the two, once you dissect 
the principles which form the foundation for the growth of 
equity in England and of Administrative Law in France. 


When one looks at the droit administratif which is rather 
the sum of principles that govern the relations between French 
citizens as individuals and the administration as the representa- 
tive of the State, there is no need for entertaining the opinion 
that under that system special privileges were conferred, as 
Dicey theorised, on the Government and its officials. On the 
other hand, we cannot more correctly describe its distinctiveness 
and high quality than Lord Hewart in his “New Despotism” 
‘where he points out: 

“In other words, rightly understood, ‘droit administratif’ is a definite 
system of law, the rules and principles of which, it is true, differ essentially 
from the rules and principles of ordinary law governing the relations of 
private citizens inter se. Nevertheless, it is a system of true ‘administrative 
law’ administered by a tribunal which applies judicial methods of pro- 
cedure. The Council of State, when exercising judicial as distinguished 
from administrative functions, acts by a Committee which is, in many res- 
pects, analogous to the judicial committee of the Privy Council in the exer- 
cise of its jurisdiction to hear appeals from the Dominions and in Prize 
Causes. The tribunal considers the arguments of advocates and delivers 
reasoned judgments. These judgments are reported, and form precedents 
from which a fixed system of legal rules has been evolved. In short, the 
system may be aptly described as a special branch of law for the deter- 
mination of questions of a particular kind, and the tribunal as a quasi-judicial 
tribunal for administering that special branch of law.” 

Prof. C. K. Allen in his short but illuminating book called 
“Bureaucracy Triumphant” goes further than Lord Hewart in 
eulogising the French system. He writes: 

“The development of French Administrative Law in the century has 
been very much more in favour of the subject than of the administration, 
The remedies of the subject against the State in France are easier, speedier 
and infinitely cheaper than they are in England. It has become a maxim of 
constitutionalists and a bulwark of French Democracy, that the Conseil 
D’Etat is the great buffer between the public and the bureaucrat.”? 


Germany 


While speaking of the development of a recognized system 
of Administrative Law and administrative courts in France, it 
will be of interest to note briefly what was happening in some of 
the other countries of Europe which took after France. Taking 
Germany first, we perceive that what was prevailing during the 
Imperial regime continued. also later. The system of Adminis- 





(1) New Despotism, pages 41-42. 
(2) C. K. Allen: Bureaucracy Triumphant, page 2. 
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trative Law and administrative courts which were existing before 
the War suffered no change by the new constitution. In all the 
maia characteristics, Germany resembles France in her adminis- 
trative system. But though there are several administrative 
courts for special purposes, still there is as yet no final court 
established as in France corresponding to the Council of State.” 


Italy 


Italy presents a more close resemblance to France in the 
administrative system and structure of the Courts than any of 
the other continental countries. The basic principle is the same 
as in France, namely, that the officials shall not be amenable to the 
ordinary courts for acts done in their official capacity. In each 
province in Italy the prefect with other provincial officers, to- 
gether with six additional members appointed by the Provincigl 
Council, constitute the Court. Appeals from the decision of the 

_ provincial court may be taken to the special section of the Coun- 
cil of State. The procedure followed is that at least seven mem- 
bers of the Section must be present and always the majority 
vote decides the matters on hand. By royal decree the Council- 
lors are nominated every year.’ 


Switzerland 


Till recently there was no administrative court in Switzer- 
land. Formerly controversies between the Federal Govern- 
‘ment and a citizen were referred to the Federal Council. Against 
it an appeal used to lie to the joint session of the legislative 
‘chambers. In 1914 an amendment was added to the Federal 
constitution to the effect that an administrative court in such 
form as may be decided upon by the Swiss federal parliament 
should be created. But nothing was actually done till long after 
the War, when a statute providing for a new administrative court 
was actually passed. The disputes involving Administrative Law 
‘are not many in the Swiss Federal Government, though in the 
‘cantons the cantonal administrative courts are having a large 
number of stich cases because of the fact that the majority of 
the administrative officials are agents of the cantons.* 


America i o 

America though essentially English in its legal systems 
had been influenced by Montesquieu’s doctrine of the separation 
of powers to an appreciable extent. . ‘Even. though there has been 





(1) Munro: Governments of Europe, page 639. 
(2) Ibid., page 714. 
(3) Ibid., page 747. s 
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as in England a tendency of late to delegate both legislative and 
judicial powers to the administrative departments, still the ope- 
ration of this doctrine has to a slight degree arrested theefree 
delegation of such powers. The fact that there has been dele- 
gation of both the legislative and judicial powers, proves beyond 
doubt that the rigidity of the United States Constitution is very 
much a matter of comparative degree, since its flexibility in recent 
years is more recognisable than before; for, whenever the Courts 
treated a piece of legislation as ultra vires the powers of the legis- 
lature, the rejoinder by the Congress was to amend the constitution 
itself. The clear indication of the Courts’ attitude to view dele- 
gated legislation as but just has been well brought out in the 
case of Sears & Co. v, Federal Trade. Commission (258 Fed. 307 
at 312) where it is said: “With the increasing complexity of 
human activities many situations arise where governmental con- 
trol can be secured only by the ‘board’ or ‘commission’ form of 
legislation. In such instances Congress declares the public policy, 
fixes the general principles that are to control, and charges an 
administrative body with the duty of ascertaining within parti- 
cular fields from time to time the facts which brought into play 
the principles established by Congress. Though the action of the 
Commission in finding the facts and declaring them to be 
specific offences of the character embraced within the general 
definition by Congress may be deemed to'be quasi-legislative, it is. 
only in the sense that it converts the actual legislation from a ` 
static into a dynamic condition”. The creation of a separate 
Court of Claims in 1855 to hear and determine “all claims founded. 
upon any law of Congress or upon any regulation of an Execu- 
tive Department or upon any contract, express or implied, with 
the Government of the United States, and all claims which may 
be referred to it by either House of Congress” settled the previous. 
uncertainty or insecurity of tenure of members of commissions. 
who, having been appointed for terms of years, were removable 
at the pleasure of the Executive. Originally it only presented. 
a report to the Legislature which in turn gave the decision. This. 
Court was transformed in 1863 into a tribunal with power 
to decide cases brought before it. Slowly its jurisdiction also 
increased. Every State began to erect a Court of Claims. Here 
also, as in the case of delegated legislation, there was the inevitable 
check by the operation of the doctrine of separation of powers. 
The courts were naturally less inclined to favour delegation of 
judicial powers to an administrative body than the Congress of 
legislative powers. The Congress has conferred on the Court of 
Claims powers which are not strictly judicial, e.g., in departmental. 
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cases. it may advise the department as to its powers 
and duties. Hence the judicial powers bestowed on 
admgnistrative bodies are restricted in scope by the enacting 
statutes. Since the Reconstituting Act of 1863, all appeals from 
the Court of Claims go to the U. S. Supreme Court. There is 
the further check of the “due process” clause of the 14th Amend- 
ment to the Constitution from which no escape could be had.* 
“Due process” involves the opportunity of a proper hearing, the 
chance to be present during the taking of evidence, to know of 
what the evidence of the party consists, and to present relevant 
evidence in support of one’s case. In the celebrated case of JuToy 
(198 U. S. 253) a Chinainan named JuToy filed a petition for a 
writ of habeas corpus alleging that he was a native of the 
United States returning after a temporary departure from 
America and that he was denied permission to land by the 
Collector of the Port of San Francisco. The immigration offi- 
cer who examined him gave a finding after enquiry that he was 
not a native born of America. Justice Holmes of the Supreme 
Court, giving the leading judgment, said (at p. 263): “We 
nevertheless are of opinion that with regard to him due process 
of law does not require judicial trial.” So the requirements of 
the due process clause were satisfied by an administrative deci- 
sion, as distinct from a strictly judicial one. Another check 
on the free scope for arbitrary exercise of judicial powers by the 
administrative bodies is the review by the Courts on questions of 
jaw from the decisions of the various Commissions and quasi- 
judicial bodies. But this review is limited and confined to two 
questions: (1) Whether there was evidence before the Adminis- 
trative Body upon which reasonable men might fairly have arrived 
at the conclusions arrived; and (2) Whether any rule or principle 
of law was disregarded in reaching them.’ 


The English System 

If America with its English origins has shown a tendency 
to delegate more and more legislative and judicial powers to 
the executive, no need then to speak of similar tendencies in India 
in England’s control. The growth of Administrative Law can be 
distinctly traced in this country to the considerable number of 
statutes, most of them passed during the past two decades, which 
have vested in public officials, to.the exclusion of the jurisdiction 
of Courts of law, the power of deciding questions of a judicial 





(1) Nor shall any Stafe deprive any person of life, liberty or property 
without due process of law (Amendment Fourteen). 


(2) Dickinson: Administrative Justice, page 190. Ar 
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nature. In Madras, we have had within the past twenty years 
a series of social legislations having as their objective the better- 
ment of the economic and social conditions of the people. Acts 
like the District Municipalities Act, The Local Boards Act, The 
Town Planning Act, The Co-operative Societies Act and The Debt 
Conciliation Act prove amply the recent growth of legislative re- 
forms in the direction of giving greater help to the people to look 
after local affairs themselves and further facilitate thrift, self-help 
and mutual aid among agriculturists in this Presidency. Whenever 
it is provided in a Statute that the matter is to be decided finally 
by the Local Government, the provision means that the matter 
claims attention of some important officer or head of a depart- 
ment who perhaps has no responsibility except to his official 
superior. The Heads of Departments themselves in many in- 
stances may not be aware of the actual matter in issue unless 
they institute a special inquiry in consequence of some interpella- 
tion on the floor of the legislative assembly. The person who 
actually decides is not known outside and very often he is not 
bound by any particular course of procedure unless one such has 
been prescribed by the rules. In many instances there is not 
even an oral hearing when a matter comes up for decision, so that 
there is little chance for cross-examination and eliciting of the 
truth by evidence according to law. Secrecy, owing to exclusion 
of the public and the press from some of these inquiries, is an 
additional ground creating suspicion in the decisions arrived at 
finally. “To employ the terms ‘administrative law’ and 
‘administrative justice’ to such a system, or negation of system, 
is really grotesque. The exercise of arbitrary power is neither 
law nor justice, administrative or at all”™ is the diatribe of Lord. 
Hewart against the executive’s usurpation of judicial powers in 
England. Perhaps those words would apply with equal justifica- 
tion also to conditions prevailing here. The recent 1935 Amend- 
ment to the Madras Hindu Religious Endowments Act in the 
shape of an additional Chapter VI-A has only increased the 
arbitrariness of the powers vested in the Board of Commissioners. 
As recently complained in the papers, the assumption of control 
and the direct administration of temples by notification has led to 
many a gross abuse of the power, especially when the decision of 
the full Board on any objection to such notification happens to be 
final, in the absence of a specific provision for a right of appeal to 
.a court of law, which could certainly act as a check. On the other 
hand, the latest administration report of the Endowments Board 
mentions that “the administration of religious endowments cannot 


(1) New Despotism: p. 44, 
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be more effectively controlled and supervised unless the Statute is 
so amended as to clothe the orders of the Board with the authority 
attathed to orders of Courts, so that obedience to them can be 
compelled or disobedience punished”.* The two recent legisla- 
tive enactments pertaining to Hindu temples, namely the Madras 
Hindu Religious Endowments’ Act (II of 1927) as well as the 
Tirumalai-Tirupati Devasthanam Act (XIX of 1933) are them- 
selves attempts, though sanctioned by the legislature, to concen- 
trate in the hands of the Executive the powers which formerly 
had been in Courts, vide powers of the Court to frame schemes 
with regard to temples, etc., under S. 92, Civil Procedure Code. 


Inroads into the Supremacy of Law 


It is necessary at present, confining my remarks to the 
general tendencies, to show under what cloak there has been a 
systematic inroad under the British system of government into 
the ramparts of the supremacy of law. The three striking 
phases of that phenomenon are: (1) the inequity of Crown pro- 
ceedings; (2) the habit of delegated legislation; and (3) the 
exclusion or invasion of judicial functions by the administrative 
departments. As I propose dealing at length with the latter two 
under separate headings in my third and fourth lectures respec- 
tively, I shall now take up only the first and briefly deal with it 
for understanding how far the British subject in England has 
been placed at a great disadvantage when litigating against the 
Crown. 


In England the Crown is enjoying certain privileges in 
litigation. The Crown is not liable in tort; it is free from 
the shackles of respondeat superior; it is liable in contract only 
by way of a Petition of Right—a method which involved the 
litigant in many serious handicaps of pleading and procedure. 
“The story of Archer Shee, a cadet of the Royal Naval Col- 
‘lege at Osborne who filed a Petition of Right against the action 
of the Admiralty Department in removing him from the college 
on a charge of theft of money due to his fellow cadet by postal 
order, amply illustrates what obstacles the Crown may place in the 
way of a just but inconvenient Petition of Right (See Marjori- 
banks: Life of Lord Carson, Vol. 1, pp. 421 and 445). As for 
costs of the suit against the King “as it was his prerogative not 


to pay them to a pane so it was beneath his dignity to receive 
them’. 








' i) Administration Report of the Madras ‘Hindu i Religiods Endowment 
Board. 1935-36. 
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In actual practice, though the Crown should not be sued as 
such, the department responsible for the employment of the parti- 
cular official would probably defend the suit. The Treasury 
Solicitor would sometimes even find the money for damages and 
costs. ‘A committee was appointed to inquire into the matter in 
1921 called Crown Proceedings Committee. The draft Bill 
produced by them proposed not only to let the departments be 
sued through the Attorney-General without his fiat, but also to 
let the courts award such relief as is available in litigation bet- 
ween subjects. It also suggested the ordinary procedure between 
subjects to be applicable to the Crown proceedings. There was 
to be a new discretionary power in courts to award costs in Crown 
proceedings. The ‘Crown was to disclose documents and follow 
the usual and ordinary procedure in the production of documents. 
The Crown also was made liable in tort. The Committee of 
inquiry into Ministers’ powers appointed in 1929 which publish- 
ed its report in 1932, insisted on the passing of a bill on the lines 
proposed by the Crown Proceedings Committee. Only a few of 
those proposals finally got into the Administration of Justice Act 
1933 (see Ss. 4and 7). Asa result costs can be awarded for and 
against the Crown and the Crown can also proceed in a County 
Court. The rest of the grievances are yet to be remedied. For, 
still no action for civil injury other than a breach of contract can 
be brought against the Crown in the High Court, while no pro- 
ceedings can be instituted against the Crown or the State in the 
County Court. i 


rt 


SUMMARY OF ENGLISH CASES. 


LINCOLNSHIRE Sucar Company v. Smart, (1937) A.C. 697. 

Revenue—Income-tax — Company manufacturing sugar — 
Advances by Government—If trade receipts—Liability to income- 
tax—British Sugar Indusiry (Assistance) Act, 1931, 


The Government made advances to a company carrying on the 
business of manufacturing sugar from beet root grown in Great 
Britain, under a statutory scheme embodied in the British Sugar 
Industry (Assistance) Act, 1931. 

In that year, the advances were intended to be used and could 
properly have been used to meet their current trading obligations 
and the contingency of possible repayment did not in fact arise. 





7 (1) The Law Quarterly Review, 1935, Vol. (LI), page 63: ‘Adminis~ 
trative Law’ by C. T. Carr. 
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Held, that the payments received by the company were trade 
receipts of it and ought to be taken into account as such in compu- 
tingéthe balance of profits and gains for the year in which they 
were received. The amounts were assessable to income-tax under 
case 1 of Sch. D to the Income-tax Act, 1918. 


Per Lord Macmillan.—The word ‘advances’ is ambiguous and 
may either refer to prepayments of what will become due in future 
or be a polite euphemism for loans; but when ‘advances’ are dec- 
lared to be ‘repayable’ (though only conditionally) they certainly 
lean to the side of loans. 





CARRUTH vV, [MPERIAL CHEMICAL INDUSTRIES, Ltp., (1937) 
A.C. 707. 


Company—Capital—Reduction of—Confirmation by C ourt— 
Deferred shareholders—Modification of their rights—Reduction of 
capital falling exclusively on deferred shares—Class meeting— 
Attendance by shareholders belonging to a different class—Validity 
of extraordinary resolution passed—Companies Act, 1929, S. 55. 


The directors of a company promulgated a scheme of reorga~ 
nization of its capital in which a reduction of its capital from 
95,000,000/. to 89,565,859/, was an integral part. 63,000 shareholders 
held both ordinary and deferred shares, 65,00 shareholders hold- 
ing ordinary shares only and 17,000 shareholders holding deferred 
shares only. As a result of the scheme, the holders of the issued 
deferred shares were to become holders of ordinary shares, repre- 
senting one half in normal value of their previous holding in 
deferred shares (i.e.) one fully paid ordinary share of 1}. being 
. substituted for four fully paid deferred shares of 10s, each. This 
involved a reduction of or cancellation in some form of 5s. paid up 
on every issued deferred share, an aggregate reduction of 5,434, 1411, 
of paid up deferred capital. Notice convening meetings were sent 
to the shareholders. The form of notice seemed to presuppose 
that there had to be three specific meetings—the first an extra- 
ordinary general meeting consisting of all shareholders in the 
company—preference, ordinary and deferred —at which the scheme 
in all its details as affecting the company generally, would be sub- 
mitted for approval by special resolution; the second, a meeting of 
the ordinary shareholders only at which the scheme as affecting 
their particular class interests would be submitted to them separa- 
tely for approval by extraordinary resolution; and the third, a 
corresponding meeting of deferred shareholders only, similarly 
convened to approve of the scheme as specially affecting their class 
interests. At the extraordinary general meeting, about 1,600 share- 
holders of all classes were present. They were invited to renfain 
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seated as they were until the business of the last of the three 
meetings had concluded. The class meetings of the holders of 
ordinary shares followed. The class meeting of the holders of the 
` deferred shares then took place. The holders of shares of other 
classes than deferred shares were in the hall during this meeting, 
but did not take part in it. The substantial opposition to the scheme 
came from deferred shareholders, although the ordinary share- 
holders were not unanimous in its favour. The proceedings were 
conducted in sucha manner as to satisfy those present and no 
objection was taken by any of the shareholders present at either of 
the class meetings to the physical presence in the hall during the 
conduct of such meeting of holders of shares of a class other than 
that affected. A poll was demanded, The Chairman then announced. 
the result of the polling and declared that the resolutions laid 
before the extraordinary general meeting had been duly carried as 
special resolution and that those before the respective class meet~ 
ings of the holders of ordinary and deferred shares had been duly 
carried as extraordinary resolutions with the requisite majority. 
The company presented a petition to the High Court of Justice 
praying for confirmation of the capital reduction involved in the 
resolutions passed. The reduction of the company’s capital was 
confirmed successively by Eve, J. and the Court of Appeal. A 
single deferred shareholder appealed to the House of Lords. 


Held, (dismissing the appeal), that the reduction of capital 
was not ultra vires the company and the scheme of re-arrangement 
was entirely fair to the deferred shareholders and to the ordinary 
shareholders. 


Per Lord Blanesburgh.—That the fairness or otherwise of the 
proportion in which the ordinary and the deferred shares 
were to be taken and giveri in exchange—fraud of any kind being 
out of the question—was a matter for the shareholders in their 
different classes to decide and for no one else. No consent from 
the deferred shareholders to the incidence of the reduction being 
laid exclusively upon their shares, notwithstanding that such 
incidence was not otherwise authorized by the Articles was either 
asked for or given. So the reduction cannot be regarded as having 
been authorized by the extraordinary resolution of the deferred 
shareholders, The deferred shareholders’ meeting which is 
attacked was not a separate meeting within the meaning of the 
Company’s Memorandum of Association and apart from waiver, it 
could not be so regarded, 


Per Lord Blanesburgh and Lord Maugham. Both the extra- 
ordinary resolutions which are said to have been passed must be 
taken to have been duly passed, for the simple reason that the 


I] i THE MADRAS LAW. JOURNAL. 35 


regularity of the meetings at which they were so passed is not 
directly in issue and because no steps have been taken to question 
their gegularity either by application under S. 61 of the Act or by 
action properly constituted for that purpose. 

Per Lord Russell of Killowen and Lord Maugham —That the 
meeting was properly convened, Frimu fuviv a seposate mesting of 
a class should be a meeting attended only by members of the class. 
But in the present case the deferred shareholders present, with 
knowledge that many were in the room who had no deferred shares 
raised no objection, or at all events, no audible objection, of any 
kind. So they must be taken to have assented to the meeting 
being so conducted and the resolution was accordingly a valid 
extraordinary resolution passed at a meeting of the deferred 
shareholders. 


Per Lord Blanesburgh and Lord Maugham.—Axt, 44 provided 
that the company may by special resolution reduce its capital by 
paying off capital, cancelling capital which has been lost or is un- 
represented by available assets, reducing the liability on the shares, 
or otherwise, as may seem expedient...... Hence by this Article, 
the company had power to reduce its capital in any way authorized 
by the Companies Act, 1929, 

Per Lord Russell of Killowen.—In view of the large number of 
votes in favour of the scheme given, at the meeting of deferred 
shareholders, by persons who also held ordinary shares, the Court 
should itself decide upon the evidence whether the scheme is fair 
to both classes. 


Per Lord Maugham,.—The extraordinary resolutions purporting 
to modify the rights of the holders of the ordinary and deferred 
shares respectively, based as they were on Arts. 71 and 72 of the 
Articles of Association did not require the approval of or confir- 
mation of Court. The Court could not interfere unless it was 
established that the resolution involved an oppression of the 
minority. . 

On the application under S. 55 of the Act to confirm the 
reduction, the Court, whether or not the petition is opposed, has a 
duty to consider whether the proposed reduction is a fair or an 
unfair one, 

The holders of deferred shares were entitled to waive 
the objection to the presence of strangers, including holders 
of ordinary shares and if they chose to do so, it cannot be 
asserted that the meeting was not properly held within the 
meaning of Art. 71. The cancellation of a portion of deferred 
share capital is a part of the bargain approved by the deferred 
shareholder under Art. 71. The fairness or unfairness of the 

E 
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scheme as a whole, including the reduction is not a matter for the 
discretion of the Court. The Court is not entitled to substitute its 
own views for those of the directors and experts. The qustion 
is to be decided with a view to the future success of the company. 
The shareholders acting honestly are usually much better judges 
of what is to their commercial advantage than the Court can be. 
But this proposition may not be of much value as a guide, when 
it is proved that the majority of the class have voted or may have 
voted in any way they did because of their interests as share- 
holders of another class, 





Izzard v. UniversaL Insurance Co., (1937) A.C. 773. 

Insurance—Motor insurance—Risk of third party liability 
undertaken—Exemption of liability of insurer in the case of a pas- 
senger other than a passenger carried in pursuance of a contract of 
*employment—Contract of employment, if can be with a third party 
—Passenger risk how far covered by policy—Proposal excluding 
liability to passenger—Inconsistency between proposal and policy— 
Construction. 


The respondent company issued a commercial Motor Vehicle 
Policy to D against various risks, including liability to third 
parties. The appellant was a widow whose husband had been 
killed by the negligence of a servant of D. She sued the respon- 
dents on the ground that D was entitled under the policy to be in- 
demnified by them in respect of the third party liability. The 
deceased was employed by I.B. who had entered into a contract 
with D that he should do haulage work for them and put a lorry at 
their disposal for the conveyance of workmen. The deceased met 
his death while being carried on the insured vehicle. On the face 
of the proposal, the liability to passengers is excluded. Under the 
policy, the company wiil indemnify the insured against liability in 
respect of death or bodily injury to any person caused by or arising 
out of the use of the vehicle, including the loading or unloading of 
it. This indemnity is subject to certain proviso “provided always 
that the company shall not be liable in respect of :— 

* * * 

(b) Death of or bodily injury to....any person in the employ- 
ment of the insured arising out of and in the course of such 
employment. 

(c) Death of or bodily injury to any person (other than a 
passenger carried by reason of or in pursuance of a contract of 
employment) being carried in or upon .... such vehicle at time of. 
the occurrence of the event out of which any claim arises ....” 

The company undertook liability incurred when the vehicle 
was being used only for haulage and other trades. 
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Held, (1) that the proposal and the express conditions of the 
policy must be read together. If there is a final and direct incon- 
sistenty, the positive and express terms of the policy must prevail. 

(2) What is negatived under the head of passenger risk is the 
full passenger risk required in the case of ‘private hire cars’ 
but not required in the case of commercial vehicles. Though 
passenger risk in the full sense of the term is excluded, a certain 
limited class of passenger risk is specifically covered—namely, 
that described in the words in brackets in (c) which is in the form 
of an exception to an exception and thus constitutes a positive 
cover, 

(3) ‘The contract of employment’ should not be construed as 
subject to the implied limitation ‘with the person insured by the 
policy’. It includes a contract with a third party, 

(4) The deceased was being carried for purposes of the trade? 
in which the vehicle was engaged and as an incident of the 
haulage so far as D wasconcerned. So the liability which the 
appellant seeks to enforce is covered by the policy. 





Moss’ Emerres, Limirepv. [NcAND REVENUE COM MISSIONERS, 
(1937) A.C. 785. 

Revenue—Income-tax—Guarantee to make up deficiency in 
the fixed dividend or pay the entire dividend to shareholders of a 
company-——Payment by guarantor contingent and variable—If 
‘annual’ payments-—Liability to tax—R. 21 of the General Rules 
of the Income-tax Act, 1918. 

The appellants and another company jointly and severally 
guaranteed and covenanted with the trustees of ordinary share- 
holders of D company that in case the profits should be insufficient 
to pay the preferential fixed dividend of 74 per cent. (less income- 
tax) for each of the first five years, the guarantors would make 
up and pay to the trustees a sum equivalent to the amount 
required to pay the aforesaid dividend or in case there should be 
no profits available for distribution, in respect of any of such 
years, the guarantors would pay to the trustees a sum equivalent 
to the sum required to pay the fixed dividend. In some of the 
years, the D company made no profits, in others the profits made 
were insufficient to pay the dividend in full. Assessments were 
made in respect of the sums paid by the appellants under the 
agreement, 


Held, that the payments made by the appellants were ‘annual 
payments’ charged with tax under Sch. D within the meaning of 
r. 21 of the General Rules applicable to All Schedules of the 
Income-tax Act, 1918. The fact that the payments were contin“ 


38 . THE MADRAS LAW JOURNAL. [1938 


gent and variable in amount does not affect the character of the 
payments as annual payments. The appellants were properly 
assessed, t 


Per Lord Maugham.——In r. 21 the word ‘annual’ must be 
taken to have, like interest on money or an annuity, the quality of 
being recurrent or being capable of recurrence and in this case the 
payments had the necessary quality of recurrence. 





Taorne v. Moror Trane Association, (1937) A.C. 797. 


Trade Association—Policy of price protection—Power to place 

a member's name on Stop Lisi—Demand for payment as an alter- 

native— Rule if illegal and ultra vires—Larceny Act, 1916, S. 29 

(1)—Person writing letter demanding payment~—Whether 
ecriminally liable. 


In pursuance of the policy of price protection, the rules of a 
Trade Association provide that no member of the Association 
shall sell their .goods at a price other than the list price relevant 
thereto. Further, the Association is empowered by one of the 
rules to order thatthe name of a member committing a breach of 
the above rules or any other person be placed upon the Stop List 
unless within twenty-one days such person pays to the Associa- 
tion a fine to be fixed as provided for. The appellant, a member 
of the Association, sought a declaration that the rule is illegal 
and/or ulira vires, as necessarily contravening a provision of the 
criminal law contained in S. 29 (1) of the Larceny Act, 1916. It 
was argued that the pronouncing of such anorder would constitute 
a felony within the meaning of S. 29 (1) of the Act. 


Held, that, if the Association bona fide exercised the power 
with the bona fide intention only of carrying out the trade policy, 
they would not be demanding the payment without reasonable and 
probable cause. The writer of a letter demanding payment cannot 
be convicted under the provisions of the Larceny Act. To put a 
man’s name on a Stop List under the circumstances of the case is 
not a wrongful act, It is an act done in lawful furtherance of 
business interests and though done in combination is done without 
any express intent to injure the person whose name is published. 


Per Lord Atkin —As the power given can be exercised lawa 
fully, it cannot be said that the rule is ultra vires. 


(S. 29 of the Larceny Act, 1916, reads thus: “Every person 
who utters, knowing the contents thereof, any letter or writing 
demanding of any person with menaces, and without reasonable or 
probable cause, any property or valuable thing ...... shall be 
‘guilty of felony.”) 
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Rose v. Foro, (1937) A.C. 826. 


Tori—Damages—Injury as a result of accident—Death of the 
injured person a few days after accident—Law Reforms (Miscel- 
laneous Provisions) Act of 1934—Loss of expectation of life— 
Claim for—Cause of action if survives to personal representa- 
tive, 


A girl of twenty-three was seriously injured in a motor-car 
collision by reason of the negligent driving of the defendant. Her 
leg was seriously injured and it was amputated. Four days after 
the accident, she died as the direct result of the injury to the leg. 
The administrator of the girl’s estate, the father, brought an action 
in two capacities: (1) for damages for himself and his wife as 
dependants under the Fatal Accidents Acts, 1846 to 1908; (2) 
damages for the benefit of the estate of his daughter under the 
provisions of the Law Reform (Miscellaneous Provisions) Act,e 
1934. After giving damages under the first head, the trial Court 
refused to award any damages for loss of expectation of life. The 
Court of Appeal also held that no such damages could be recovered 
after the injured person had died (Green, L.J., dissenting), 


Held (by the House of Lords), that the injured person is 
damnified by having cut short the period during which she had a 
normal expectation of enjoying life and that the loss, damnum, is 
capable of being estimated in terms of money. So a living person 
can claim damages for loss of expectation of life. That cause of 
action was vested in the deceased before and when she died and by 
virtue of the Act of 1934, it survives for the benefit of her personal 
estate and passes to her personal representative. 





GALLAGHER V. Lynn, (1937) A.C. 863. 

Legislation—Statute within the express powers of the PEATA 
ture—Other matters incidentally affected—Effect—True test of 
valid legislation—Milk and Milk Products Act of Northern Ireland, 
1934—Construction and validity, of—Act regulating supply of milk 
— Farmers outside Northern Ireland adversely affected—lIf entitled 
to remedy—S. 4 (7) of the Government of Ireland Act, 1920—If 
offended against. 


. - The question arose as to the P E and validity of the 
Milk and Milk Products Act passed by the Legislature of Northern 
Ireland in 1934. The Act provides that a person shall not sell milk 
except under and in accordance with the Act and a person shall not 
‘sell milk unless he holds a licence. The appellant is one of the 
farmers whose farms are situate in the county of D outside the 
territory of Northern Ireland but within a few miles of thę 
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boundary. He had been in the habit of selling milk in Northern 
Ireland prior to the Act, and challenged the validity of the Act. 

Held, (1) that the Milk Act does not apply to the prdducers 
‘whose premises are outside Northern Ireland territory and such 
persons are not entitled toa producer's licence under the Act, to 
sell milk in that territory; - 

(2) that the Act must be construed as imposing control over 
every person who within Northern Ireland sells or exposes for sale 
milk, whether the milk is produced within or without Northern 
Ireland; 

(3) that the true nature and character of the Act, its pith and 
substance, is that it is an Act for the peace, order and good govern- 
ment of Northern Ireland ‘in respect of’ precautions taken to 
secure the health of the inhabitants of Northern Ireland by pro- 

etecting them from the dangers of an unregulated supply of milk, 
Though it may incidentally affect trade with D, it is not passed in 
respect of trade and cannot be attacked on that ground. So it does 
not offend the express limitations of S. 4 (7) of the Government 
of Ireland Act, 1920, 


Per Lord Atkin.—If, on the view of the statute asa whole, you 
find that the substance of the legislation is within the express 
powers, then it is not invalidated if incidentally it affects matters 
which are outside the authorized field. The legislation must not, 
under the guise of dealing with one matter, in fact encroach upon 
the forbidden field. Even a lawful object cannot be achieved by 
invalid "methods. 

(S. 4 of the Government of Ireland Act, 1920, provides that 
“Subject to the provisions of this Act....the Parliament of 
Northern Ireland shall....have power to make laws for the peace, 
order, and good government of....Northern Ireland with the 
following limitations, namely... .that they shall not have power to 
make laws in respect of the following matters in particular, 
namely....(7). Trade with any place out of the part of Ireland 
within their jurisdiction. . . . .”) 

MANSELL V. Star PRINTING AND PUBLISHING COMPANY OF 
Toronto, (1937) A.C, 872. 

Copyright—Publisher of pictures—Publication of pictures out- 
side Canada prior to 1924—Right to copyright in Canada— 
Canadian Copyright Act of 1924—-Non-compliance with—Imperial 
Copyright Act of 1911, S.25—Certificate of Secretary of State— 
Effect of. 

The appellant, a publisher of fine art colour prints, residing in 
England, brought an action against the respondents for publishing, 
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in Toronto, a number of pictures in infringement of his rights. 
The appellant maintained that he was entitled to copyright in 
virtueĝ either of (1) the Canadian Copyright Act or (2) the 
Imperial Copyright Act of 1911. The pictures in question were 
made before 1924 outside Canada. 


Held, (1) ‘that S. 42 of the Canadian Copyright Act of 1921 is 
only a transitional enactment designed to prevent the loss of rights 
existing before lst January, 1924, and the pre-existing copyright 
must have been copyright in Canada. As the appellant never 
acquired copyright in Canada under the prior Act of 1906 and was 
not entitled to copyright in Canada before Ist January, 1924, nor 
did he record the copyright thereof as required by the latter Act 
and protect his rights, his claim under the first head fails. 


(2) The certificate of the Secretary of State granted under 
S. 25 of the Imperial Act on 6th December, 1923, did not and could® 
not extend the Imperial Act to Canada. His certificate had merely 
the effect of bringing into operation the provision that Canada 
should for the purposes of the rights conferred by the Imperial 
Act (but for those purposes only) be treated as if it were a 
Dominion to which the Act extended. The Imperial Act confer- 
red no rights in Canada and it was only in respect of the rights 


conferred by it that Canada was to be treated as if the Act 
extended to it. 


The effect of the certificate would be that a Canadian author 
writing in Canada would become a person entitled to ‘the rights 
conferred’ by the Imperial Act. So the Imperial Act conferred no 
rights in Canada to the appellant. 


ri aa 


ARMSTRONG V. Estate Dury Commissioner, (1937) A.C. 885. 

Revenue—Estate duty—Testator bequeathing annuity to 
widow—Annuity paid out of general income—No fund set aside to 
meet the annuity—Death of the annuitant—Estate duty if payable 
—Estate Duty Ordinance, Hong Kong, No. 3 of 1932, $. 25 (1) 
and (2)—Taxing Statute of Dominion or Colony—Evolution 
of British statute and decision of British Courts—Consideration 
of. 

Under the will of a testator, an annuity was bequeathed to his 
wife. No fund was set aside by the trustees of the will to meet 
the annuity to the widow of the deceased and the annuity was in 
fact paid out of general income of the estate as and when the 
annuity became due. The widow died subsequently and thereupon 
her annuity ceased. The respondent claimed that upon the death 
of the widow, estate duty became payable under S.5 (1) of thé 
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Estate Duty Ordinance 1932, to the extent to which a benefit 
accrued by the cesser of the annuity. 

The question arose whether there is or is not “ settlemedt ” to 
use the language of S. 25 (2) under or by virtue of which instru- 
ment any property or any estate or interest in any property stood, 
during the lifetime of the widow, limited to or in trust for any 
person by way of succession. Estate duty was paid in respect of 
the property passing under the will upon the death of the testator-. 


Held, that there was property of the testator in which the 
widow had an interest ceasing at her death, and'to the extent to 
which a benefit accrued by the cesser of the annuity, that property 
was deemed to be included in the property passing upon the 
death of the deceased. It cannot be held that a hypothetical 
slice of the property passing by the will can properly be treated as 
‘an interest in the property within the meaning of S. 25 (2). The 
phrase “ any property, or any estate or interest in any property á 
coupled with the words ‘ stands limited’ refers to definite property 
or an estate or interest in it, which actually exists and can be pro- 
perly defined. The exemption given by S. 25 (1) does not apply 
and estate duty is payable. 

In interpreting a taxing statute of a Dominion or a Colony 
which contains, as its face, no reference to its origin or to previous 
legislative history, it is not permissible to consider’ the evolution 
of any British statute or provision from which the terms or whole 

_ sections of the enactment under consideration may have been 
taken, or to rely on decisions as to the true interpretation in the 
courts of Great Britain of those terms or sections, 

(S. 25 of the Estate Duty Ordinance, 1932, runs thus: “S, 25, 
(1) If estate duty has already been paid in respect of any settled 
property since the date of the settlement, upon the death of one of 
the parties to a marriage, no estate duty shall be payable on’ the 
death of the other party to the marriage unless such person was at 
the time of his or her death or had been at any time during the 
continuance of the settlement competent to dispose of such pro- 
perty. (2) For the purposes of this section, the term settlement 
means any deed, will, agreement for a settlement, or other instru- 
ment, or any number of instruments, whether made before or after 
or partly before and partly after the commencement of this 
Ordinance, under or by virtue of which instrument or instruments 
any property, or any estate or interest in any property, stands for 
the time being limited to'or in trust for any persons by way.of 
succession, and the term settled property means the property com- 
prised in a settlement,”) 


. 2 . 
ee, % 
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ESTATE AND Trust AGENCIES (1927), Lip, v. SINGAPORE 
‘IMPROVEMENT Trust, (1937) A.C. 898, 


Prohibition—Writ of—Quasi-judicial act of a corporate body 
—Declaration regarding a house that it is insanitary—A pplication 
‘of wrong test—Power to order demolition of house—Approval of 
independent authority being condition for the exercise of—O pera- 
tion of writ after declaration—Corporate body if functus officio— 
House unfit for human habitation—Meaning of. 


The appellants are the owners of a house, and the respondents 
-aré a corporate body constituted by the Singapore Improvement 
Ordinance, 1927 and entrusted with the duty of carrying out the 
provisions of that Ordinance, The respondents made a declaration 
that a large block of houses including the appellants’ said house 
were insanitary within the meaning of S. 57 of the Ordinance. The 
appellants objected to the declaration and the respondents heard 
objections to the declaration. The respondents submitted to the 
Governor-in-Council the declaration in accordance with the provi- 
sions of S. 59 of the Ordinance. If the Governor-in-Council 
approves the declaration, the respondents may require the owner 
‘to, demolish the house. The appellants applied for a writ of 
prohibition on the ground that the respondents had acted ultra 
vires in making the declaration. 


Held, (1) that the respondents must be regarded as exercising 
quasi-judicial functions in deciding whether the declaration should 
‘be revoked or submitted to the Governor-in-Council. 


(2) That the respondents were applying a wrong and an 
inadmissible test in making the declaration and deciding to submit 
it to the Governor-in-Council. They were therefore acting beyond 
their powers and the declaration is not enforceable and is ultra 
vires, The respondents gave the appellants no opportunity of 
applying for prohibition or certiorari before they sent the declara- 
tion to the Governor-in-Council. In requiring the demolition they 
would be carrying into effect the original declaration which indeed 
required the approval of an independent authority. There must 
remain something to which the prohibition can apply, some act 
which the respondents, if not prohibited may do, in excess of their 
jurisdiction including any act, which may be done by them in 
carrying into effect any quasi-judicial order which they have 
wrongly made. The respondents are not functus officio. The 
application of the appellants is not too late and a writ must issue. 


_ (3) A proceeding is none the less a judicial proceeding 
subject ‘to prohibition or certiorari because it is subject to 
confirmation or approval by some other authority. 
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(4) A house with rooms in it which are badly lighted or 
ill-ventilated cannot be held to be unfit for human habitation. 
When a house is stated to be unfit for human habitation, itis the 
whole house that is being so described. 


Bank oF Etniopia v. NationaL Bank or EGYPT AND 
Licuort, (1937) 1 Ch. 513. 


International Law—De facto government—lItalian government 
invading and occupying territory of E—Recognition of de facto 
government by British Government—Bank in E placed in liquida- 
tion by the Italian Government—Proceedings on behalf of the Bank 
without the authority of the liquidator—Validity of ~De jure 
monarch’s rights—Whether to be recognised by courts, 


A company, the Bank of Ethiopia, was formed under the law 
of Ethiopia. In the course of war between Italy and Ethiopia, the 
fortunes turned against the latter, The Italian army entered the 
capital on 5th May, 1936, and from the next day, the affairs of the 
Bank, in the capital were conducted under the supervision of the re- 
presentative of the Italian Government authorities, On 9th May, 
the Italian Government issued an annexation proclamation. The 
Emperor of Ethiopia had left the capital and the country. In the 
middie of December, the British Government recognised the 
Italian Government as being in fact (de facto) the Government of 
the area of Abyssinia then under Italian control. In 20th June, 
a Government decree, valid according to the law as recognised and 
administered by the de facto government placed the bank in liqui- 
dation and appointed a liquidator. An action was started in 
September, 1936, against the National Bank of Egypt, in the name 
of the Bank of Ethiopia under the authority of persons who had 
been directors before June, and who were not, at the date of the 
action, acting under the direction or with the approval of the 
liquidator. A decree signed by the fugitive Emperor of Abyssinia 
in England was produced and it was suggested that it had the 
effect of altering or modifying the legal position in regard to the 
regularity or effectiveness of the meeting of directors, subsequently 
convened. 


Held, (1) that the Bank of Ethiopia has by virtue of the laws 
of the country under the laws whereof it was incorporated, been 
dissolved and has accordingly ceased to exist except in so far as 
may be necessary for the liquidation of its affairs Hi 


(2) that the action having been brought otherwise than by or 
ynder the authority of the duly constituted liquidator of the Bank 
of Ethiopia, has not been authorised by that Bank; 
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(3) that the acts of Italian Government cannot be impugned 
on the ground that it was not the rightful but a usurping govern- 
mént. This position applies not only to acts done after the date 
when the British Government recognised the Italian Government 
as the de facto government but also to any acts of that govern- 
ment done at any time at which they were in fact the government, 
though not yet recognised as such by His Majesty; 


(4) as the former government has departed and there is no 
governmental authority except that of the de facto government, it 
must necessarily assume the full responsibility of government and 
its acts must necessarily have the status of acts of a fully respon- 


sible government. It cannot confine itself to the protection of its 
military forces; 


(5) when His Majesty’s government has recognised a d@ 
facto government there is no ground for suggesting that the de 
jure monarch’s theoretical rights can be taken into account in any 
way in any of His Majesty’s Courts. 





Portman v. J. Lyons & Co., (1937) 1 Ch, 584. 

Landlord and Tenant—Lease—Covenant to produce under- 
lease to lessor—Under-lease by lessee of the whole premises— 
Under-lessee granting under-lease of part to the original lessee— 
Covenant, whether applies to the second under-lease. 


The plaintiffs, as lessors, granted a lease to the defendants 
for a term, of property R. The lease contained a covenant that the 
lessees will witbin two calendar months next after the execution 
of every assignment or under-lease of the demised premises or any 
part thereof produce or cause to be produced such assignment or 
under-lease or the counter-part thereof to the lessors or their 
_ agents or solicitor for registration. The defendants demised the 
same premises to the M Bank and, the same day the M Bank 
under-let part of the demised premises to the defendants. The 
question arose whether the defendants are bound by the covenant 
in the head-lease to produce the last under-lease, to the plaintiffs’ 
solicitor for registration. 


Held, that the covenant applied and the under-lease granted 
by the M company to the defendants is an under-lease within the 
meaning of that covenant. 


" Garwer’s Motors, LIMITED, In re, (1937) 1 Ch, 594. 


Debt--Accord and satisfaction—Discharge of one of joint 
debtors by operation of law—Other joint debtor if released— 
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Sanction of a scheme of arrangement under S. 153 of the Companies 
Act, 1929—Effect. à 

Two companies, S and G, became jointly or jointly and sever- 
ally liable to pay, to a third company T a sum of money. A scheme 
of arrangement between one of the companies S' and its creditors 
was sanctioned by the Court under S, 153 of the Companies Act, 
1929. The creditors of the S company accepted the scheme in full 
satisfaction and discharge of all their claims against the company. 
The T company also accepted the scheme asa discharge of all 
liability to them of the S company but did not intend thereby to 
give up their claims against the G company. The question arose 
if the G company was also released. 

Held, that the scheme did not release the G company from its 
liability i in respect of the debt to T company. The effect of S. 153 
bf the Companies Act isto give to a scheme when sanctioned by 
the Court under the section a statutory operation. The scheme 
when sanctioned by the court becomes something quite different 
from a mere agreement signed by the parties. Accord ‘and satis- 
faction between a creditor and one of several debtors, who are 
jointly and severally liable to the creditor, discharges the other 
debtors unless it appears from the terms of the agreement or the 
surrounding circumstances that the creditor intended to reserve 
his rights against them. A discharge of one of several judgment- 
debtors by operation of law does not release the other debtors., ~: 


en 


SMiTH’s Estate, In re. Brruam v. Smita, (1937) 1 Ch. 636. 
Insurance—Life Insurance—Husband taking policy for benefit 
of his wife—Death of wife—Husband continuing to pay premiums 
till maturity—Right of husband’s aieia on the PER moneys 
for the premiums paid. : 


A husband took out a policy of insurance on his own life for 
the benefit of his first wife. At the date of her death the policy 
had no surrender value. After her death, he continued to-pay the 
annual premiums until maturity when the policy moneys were 
‘paid to the administrators of the wife’s estate and were placed on 
deposit in a bank, The husband in the meantime died, having 
appointed his second wife, executrix of his will. 

Held, that the husband was a trustee of the policy and 
while trustee, he paid the premiums to keep up the policy out 
of his own moneys and his estate is entitled to a lien on the policy 
moneys for the premiums paid by him after the death of his first 
wife. The executrix is entitled tobe repaid out of the proceeds 
gf the policy the total amount of premiums. 


sont i 
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In re Wirson: Ex parte Witson v. THE TRUSTEE OF A DEED 
or ARRANGEMENT, (1937) 1 Ch. 675. 


ebt—Limitation—Arrangement between creditor and debtors 
—Creditor provided with farm produce and house—Continuous 
acknowledgment of debt—Statute bar—Limitation Act, 1623. 


The claimant advanced certain sums to the debtors who were 
engaged in partnership as farmers, by way of loan between 1923 
and 1925, The debtors paid in 1924 a sum in cash by way of 
interesti Towards the end of 1926, the claimant asked the debtor 
to pay interest on the loan but was told by them that they were 
unable at that time to do so but that they hoped to pay it before 
long: In 1927, it was arranged between the creditor and the 
debtors, that as the debtors’ obligation to pay interest should be 
discharged or partly discharged by the claimant living at a farm 
(leased to the debtors) rent free and his being provided with farm® 
produce without charge. In pursuance of this arrangement, ‘the 
claimant lived at the house on the farm, the rent, rates and taxes 
in respect of the house being paid by the debtors until 1935 when 
the lease of the farm to the debtors expired. “The claimant was 
also supplied farm produce by them under the arrangement. In 
1935 the debtors entered into a deed of arrangement for the benefit 
‘of their creditors, The claimant claimed to be entitled as a 
creditor under the deed to the sum advanced by him by way of 
loan. The claim was rejected by the trustee of the deed. 


Held, that the arrangement made in 1927 clearly acknow- 
ledged the existence of the debt for it provided for the future 
discharge of interest in respect of it. The services rendered to 
the. claimant in pursuance of the arrangement constitute a 
continuous acknowledgment of the debt from which, as each pay- 
ment was made, a new promise to pay the debt ought to be infer- 
red. The debt constitutes a valid enforceable claim against the 
debtors and the trustee appointed under the deed of arrangement 
should admit the same to proof as the carrying out of the arrange- 
ment of 1927 takes the case out of the Limitation Act, 1623, 





MERCANTILE Union GUARANTEE. CORPORATION, Linteo v. 
Barr, (1937) 2 K:B. 498. 


M inor—Hire-purchase: agreement of a motor lorry—Minor 
carrying on business as haulage contractor—Contract not for 
minor's benefit—N ot binding on the infant, 


The defendant, at the time of making a contract a hite- 
purchase of a:motor lorry; was a minor being 20 years old.. The 
price of:the lorry was 666/. and on the usual hire-purchase terms 
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the minor, who was then carrying on business as a haulage contrac- 

` tor, entered into the contract.. He got into financial difficulties and 
fell into arrears with his instalments. In a suit to recOver a 
sum of about 97/ as arrears of instalments due under the hire- 
purchase, it was found by the County Court that the contract was - 
not for the benefit of the minor and that therefore the contract 
was void. 


Held, on appeal, that this contract is not one of the class of 
contracts by which an infant can be bound. It is not a contract 
for necessaries, nor is it a contract of service or apprentice recog- 
nised by cases or analogous to any of these. Further even if 
treated as falling within that class of binding contracts, yet it must 
be one beneficial to the infant and as it has been found that the 
contract for the large and expensive lorry on onerous hire- 
epurchase terms was not a contract for the benefit of the minor, it 
was not binding on him. ` 





_ UNswoRTH v. PEASE AND PARTNERS, Lımrrep, (1937) 2 K. 
B. 504. 


Workmen’s Compensation Act, 1925—S, 10 (ii)—Collier— 
Additional duties as checkweigher and collector of union—Separate 
payments therefor—During those services offiime from colliery— 
If concurrent contracts of service—Accident in colliery employ- 
ment—Basis of compensation. 


A workman, a collier, in addition to his employmentas a collier 
in the appellant's mine, acted as sub-checkweighman at the | 
colliery. He was also employed by his trade union to collect sub- 
‘scriptions on Fridays from the members. He was allowed time off 
by his colliery employers when doing these two duties and for the 
‘time occupied in doing these two duties he was not paid by .the 
company, but from out of checkweigh fund and the Union. The 
‘checkweigher’s function is to check the weight of coal brought to 
the surface in order to ensure that colliery workers who are paid 
by weight receive the full amount of wages to which they are en- 
titled. The person appointed for it would be employed by the 
colliery workers appointing him. It was held that a checkweigher 
so appointed ceased to be employed by the owners but “entered 
upon a new employment, which was an employment by the men”. 
It was found that a member employed to collect subscriptions is 
employed by the Union, the money which he collects is the union 
money, and the remuneration which he receives is paid out of 
-funds belonging to the Union, The collier met with an accident in 
*the course of his employment as collier and was totally incapacit- 
‘ated; He was given compensation calculated on his wages äs collier 
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alone excluding his other income as checkweigher and union 
collector. He claimed that he was entitled to them also under 
S. 10° (ii) of the Workmen’s Compensation Act, 1925, as earned 


in pursuance of concurrent contracts of service within the mean- 
ing of the section. 


S, 10 provides that “For the purposes of the provisions of this 
Act relating to ‘earnings’ and average weekly earnings of a work- 
man, the following rules shall be observed....(#i) where the 
workman had entered into concurrent contracts of service with 
two or more employers under which he worked at one time for 
one such employer and at another time for another such employer, 
his average weekly earnings shall be computed as if his earnings 
under all such contracts were earnings in the employment of the 
employer for whom he was working at the time of the accident”. | 


Held, that the earnings under each head were earnings under 
a concurrent contract of service within the meaning of S. 10 (i) 
of the Workmen’s Compensation Act and that the workman was 
entitled to have the other incomes also taken into account in fix- 
ing the compensation payable to him, 


ANGLO-SCOTTISH Bret SUGAR CORPORATION, LIMITED V. 
Spacping Ursan District Council, (1937) 2 K.B. 607. 

Mistake—Contract-—Payments under mistake—Mistake of 
fact, what is—Knowledge of an agent of company of the correct 
amount payable—Agent not aware that another agent was over- 
paying by mistake—If company can recover on ground of mistake 


of fact. 


The plaintiff corporation was a company with its registered 
office at Glasgow, a district office at N and a branch factory at S. 
For the purposes of S factory the plaintiff required a large supply 
of water. They therefore entered into a contract in 1925 with the 
local District Council at S for the supply of water at a minimum 
rate of 3751, per quarter. By a supplemental contract of 1927 the 
payment was reduced to 100/ a quarter, This was arranged by the 
‘plaintiff’s managing agent at Glasgow but by an oversight he did 
not communicate the fact of reduction to the branches at N and S. 
The Council at S also by mistake was sending its demands at 375 2. 
The payments were being made by N and S at 375 / till 1936 when 
the mistake was discovered and then the plaintiff company claimed 
to recover the amounts overpaid from 1928 to 1935. The managing 
agent at Glasgow was not aware that the cheques for the larger 
amount was being issued, though he was finally signing those 
cheques blindly. 
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Held, that the mistake was a mistake of fact and nota 
mistake of law. The fact that the managing director of the, com- 
pany knew of the agreement of 1927 is immaterial inasmuch as he 
had no idea that it was being acted upon. The cause of action 
arises for purposes of limitation from the date of payment and 
notice and demand is not necessary as a condition of the comple- 
tion of the cause of action. 





_. Lroyps Banx Limitep v. BANK or AMERICA NATIONAL 
Trust AND SavınGs Association, (1937) 2 K.B. 631. 

l Principal and agent—Factors Act, 1889—Owner, meaning of— 
Mercantile agent—Pledge of documents by agent to Bank—Bank 
surrendering the same to pledgor as trustees for sale—Pledgor 
*fraudulenily pledging elsewhere—If Bank entitled to recover the 
documents, — 

. The Llyods -Bank advanced money to S. & Co., Ltd. which 
carried on business in Bombay and London and weneived by way of 
security for such advances bills of lading and invoices in respect of 
certain merchandise, The Bank handed to S. & Co. in London the 
Bills of lading and invoices to enable S. & Co. to sell the merchan- 
dise as trustees for the plaintiffs on the terms of two letters 
éxecuted by S. & Co. to the Bank. This practice of the bank 
surrendering documents like this had been in existence for over 6 
years. But S. & Co. was then in financial difficulties and unknown . 
to the Bank pledged with the defendant Association those docu- 
‘ments taken from the Llyods Bank. ‘The defendant neither knew 
nor had any reason to suspect S, & Co. in this matter. The Bank 
claimed the return of the documents and damages from thé defen- 
dant. 


Held, that S. & Co. were.mere mercantile agents entrusted with 
the goods by the owner under the provisions of the Factors Act, 
1889, The Lloyds Bank were the owners within the meaning of 
the Factors Act and S, & Co. mercantile agents employed to sell. 
“The documents were not handed back to S & Co., as owners but as 
agents to deal with them in their capacity of agents to Llyods Bank, 
The de Lidan who acted bona fide, were therefore protected. 





okie 
ae ; “Jorrines ‘AND CUTTINGS: 

an ` Blackstone’ s Successor. —The note iti these columns. last ‘week 
on Blackstone, with and without the Commentaries, suggests natu- 
ally, his. great successor, Serjeant Stephen, who is perhaps less 
great only because he came later, He was the son: of that ‘James 
Stephen who was so appalled by the slave trade i in the West Indies 


1] THE MADRAS LAW JOURNAL. 51 


that on his return he became one of Wilberforce’s right-hand men. 
Of hig family, his youngest daughter became the mother of Profes- 
sor Dicey, and Henry John, his second son, was born at St. Chris- 
topher’s in 1787. ‘Lhe son went to Cambridge for a short time and 
was called to the Bar in the year of Waterloo. Though he hada 
first class legal brain he lacked that disposition which makes for a 
successful practitioner, being of a shy and retiring nature. His 
fame, however, does not rest upon the Commentaries alone, for 
his first book, published in 1824, was a treatise on pleading in 
civil actions. It was the first to do what was rare in that 
age of technicalities, to arrange the principles in scientific 
form and logical order, and express them in rules at once 
clear and brief. Four years after the publication of this book 
Stephen became a serjeant-at-law and sat on the Common Law 
Commission of 1828. It was said of him that he refused a® 
judgeship because he could not bear to pass sentence of death. 
In 1834 he published a summary of the criminal law, and being 
by now not merely master of his subject but also of his instru- 
ment—a terse and lucid prose—he began his great work.—L.J/., 
1937, p. 3. 


Stephen’s Commentaries.—The first edition was published in 
1841, and even after the beginning of the present century, as our 
older readers will remember, successive editions retained on the 
fly-leaf the author’s modest note, ‘‘ Partly founded on Blackstone”. 
It did indeed contain much of his great predecessor’s work, but 
there was no question oftheft. He might have echoed Virgil’s retort 
to those who accused him of plagiarising Homer-—that it was easier 
to rob Hercules of his club than Homer of a single line, And 
what Stephen did borrow he plainly indicated in the text. But if 
ever a borrower paid interest, Stephen did with his own extensive 
additions. Blackstone, for all his width of vision and his expres- 
sion of the law “in the language of a scholar and a gentleman,” 
certainly had his defects. Professor Dicey has thus commented on 
Stephen’s work: “ In reality it was an original production, differ- 
ing essentially in character and in merit from his predecessor, 
Blackstone was a consummate man of letters. Stephen showed 
the qualities in which Blackstone was comparatively deficient-— 
consummate logical power and singular precision and accuracy of 
style”, The book was immediately popular and has remained so. 
Time, edax rerum, has now left relatively little of Stephen and less 
of Blackstone. But in the 19 editions through which it has passed, 
a distinguished line of editors has retained that lucid terseness in, 
which it was first conceived, and for the last half century students 

G 
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have come to look back with something like affection on a task 
which their governing body wisely laid upon them.—L.J.q 1937, 
p. 3.. 
Judges as Privy Councillors—The announcement that His 
Majesty has been pleased to direct that Lord Justice MacKinnon 
should be sworn of the Privy Council is in accordance with well- 
established precedent whereby appointment to the Court of Appeal 
is accompanied with this distinction. Tradition has it that, when 
Lords Justices in the modern sense were first appointed, they were 
given the choice of increased salary or being made Privy Council- 
lors, and so entitled to the prefix “Right Honourable,” and that 
they chose the latter, their salaries remaining the same as those 
geceived by them as puisnes. As Lord Justice Smith, about whose 
language as Lord Bowen wittily said there was always a distressing 
nudity, remarked to a friend who offered his congratulations on 
his promotion to the Court of Appeal, “ No more wages, you 
know”, While this is so, the increase in dignity is no small com- 
pensation. Curiously enough, when Mr, Justice Eve was made a 
Privy Councillor on his recent retirement, The Times, in comment- 
ing on the fact, spoke of it as unique in the case of a puisne judge, 
This was by no means the case. The late Mr. Justice Kekewich 
was sworn of the Privy Council while still a judge of the Chancery 
Division; so too was Mr, Justice Avory while still in the King’s 
Bench Division; and there are other instances, In addition, 
it has been quite common for puisnes on their retirement to 
‘receive the honour, as, for example, in the case of the late 
Sir Arthur Channell, and the still active Sir Sidney Row- 
latt, from each of whom much gratuitous service was given on 
the Judicial Committee in the hearing of appeals from the Domi- 
nions—another instance of the readiness of public men to place 
their special knowledge at the disposalof the nation.—S.J., 1937, 
p. 365. i 5 





The Privy Councillor’s Oath.—The form of oath administered. 
to a Privy Councillor, which obviously was drawn up in earlier 
days, has a certain quaintness. It requires the new Councillor, if. 
he- knows or understands of anything to be attempted, done or’ 
spoken against His Majesty’s Person, Honour, Crown, or Dignity 
Royal— all these being in capital letters—to “lett and withstand the 
same” to the uttermost of his power “and either. cause it to be 
revealed to His Majesty himself or to such of His Privy Council 

,as shall advertise His Majesty. of the same”’;.he is required to 
“keep secret all matters... treated of secretly in Council’; 


1] THE MADRAS LAW JOURNAL: 53 


further, he.is required to his uttermost to bear faith and allegiance 
to Hg Majesty and to assist and defend “all jurisdictions, 
pre-eminences and authorities granted unto His Majesty and an- 
nexed to the Crown by Acts of. Parliament or otherwise, against 
all Foreign Princes, Persons, Prelates, States or Potentates”; and, 
generally, in all things to do “as a faithful and true servant ought 
to do to His Majesty”. The taking of this comprehensive oath, 
and, of course, its observance, are the only requirements for initia- 
tion into and continuance in the office; and no formalities are 
reguired on the rare occasions when a Privy Councillor is dismis- 
sed. In the old days, the King, as George IIT not infrequently 
did, simply sent for the Council book, and struck the offending 
member’s name off. the list. Thus, Fox’s name was on Pitt's 
advice struck off in 1792, to be restored, however, in. 1806 on the 
recommendation of Grenville. The only recent instance was ine 
1921, when the removal of Sir Edgar Speyer’s name was approved 
by Order in Council.—S.J., 1937, p. 365. 


Solicitors as Ministers: Premier’s Statement.—Mr. Chamber- 
Jain recently made a statement in the House of Commons concern- 
ing the propriety of a solicitor-member of the Government carrying 
on his private practice—a subject which was raised in the House 
earlier in the present month and was alluded to in the course of a 
“Current Topic” in our last issue. The Prime Minister agreed with 
the Chancellor of the Exchequer, whose views were indicated in 
our former note, that it would be unreasonable to require that a 
solicitor, on becoming a member of the Government, should dissolve 
his partnership or should be obliged to allow his annual practising 
certificate to lapse. On the other hand, a solicitor should, in 
accordance with the principle underlying the rule laid down by Sir 
Henry Campbell-Bannerman in 1906 (which applies only to direc- 
torships), cease to carry on the daily routine work of the firm, or 
to take any active part in its ordinary business, although he should 
not be “precluded from continuing to advise in matters of family 
trusts, guardianships, and similar cases. It was added that a 
certain amount of discretion must be allowed; since it was impossi- 
ble to cover every conceivable case in any rule;: but. the Prime 
Minister expressed himself as_ satisfied that under the conditions 
he had laid down every reasonable requirement of propriety 
would, be fulfilled, The foregoing statement applied. to all 
Ministers whether inside or outside the Cabinet-—-S.J., 1937, 
p. 485, m ; 
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Saturday Sittings.—Within the memory of many still in 
practice the Courts sat for the half day on Saturdays. Thgn the 
attractions of golf and other games began to exercise their influ- 
ence in breaking into Saturday as a working day, just as they did 
in other professions and callings. A strenuous week of five days 
in the Courts was found to be sufficient; but for a time there was 
a certain shyness in abandoning altogether the Saturday half day. 
To overcome this it was arranged that the Courts would sit some- 
what longer during the other days, but experience soon told every 
one—and most were quite ready to be told—that the hours from 
10-30 a.m. till 4 P.M. were quite long enough to devote to the hear- 
ing and adjudication of cases; and so these came to be what they 
are now, the recognised hours for the sittings of the Courts,— 
L.T. 1937, p. 34. 


Lord Dunedin on Scots Law.—Although now retired from the 
high position he so long occupied with such distinction as a Lord 
of Appeal in Ordinary, Lord Dunedin welcomes each opportunity 
which offers to point out how Scots law is more logical and in every 
way better than the law of England. Once again he returns to the 
subject in 4 highly appreciative notice in a London literary weekly 
on Lord Justice MacKinnon’s new book Grand Larceny, in which 
is told the story of the prosecution of an aunt of Jane Austen for 
an alleged theft of lace from a shop in Bath in the year 1799, The 
object of the prosecution, according to Lord Dunedin, was obvi- 
ously blackmail, but the terrible consequence was that the poor 
lady was kept in prison waiting her trial from August till March 
of the following year. When the trial eventually came on she was 
acquitted, but she had lost her liberty and suffered discomfort for 
six months, and the whole affair cost her and her husband some- 
thing like £2,000. Now, says Lord Dunedin, what would have 
happened in Scotland, had the alleged offence happened there? 
There being in Scotland, save in the rarest instances, no private 
prosecutions, the matter would have been laid before the Lord 
Advocate or his Deputes, who would have decided whether there 
was even a prima facie-case made against the lady; and, further, 
in Scotland bail would have been allowed almost as a matter 
of course. Concluding his article Lord Dunedin trusts his 
English readers will forgive his Scotch gibes at their system 
“and get the book. They will be well rewarded”.—ZL.T., 1937 
p. 34. 
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BOOK REVIEWS. 


Iftpran Companises Acr by Sir N. N. Sircar and Sushil Sen, 
1937. Published by the Book Co, Calcutta. Price Rs 20. 


Many commentaries on the Indian Companies Act, as amended 
‘recently, have appeared since the recent amendments. Some of 
them are full and comprehensive; but the book under review 
which has been long looked for is the most authoritative on the 
subject as Sir Nripendra Nath Sircar was responsible for those 
amendments which are of far-reaching importance and Mr, Sushil 
Sen collaborated with him in connection with the amendments. 
Under these circumstances any special recommendation is not 
necessary for this book finding an honoured place in the libraries 
of Lawyers, Judges and businessmen alike, It need hardly be 
said that all the important English and Indian decisions have been, 
noted in their appropriate places in the book. The exposition of 
this difficult branch of law is lucid and at the same time accurate. 
This volume gives the Act as amended with the commentaries and 
the Schedules. There are two appendices which give the Table B 
of the Schedule to Act XIX of 1857 and Table A of the first 
Schedule to Act VI of 1882 respectively. The index is full and 
gives a complete reference to the subjects in the body of the work. 
The authors propose to publish a Supplementary Volume as 
soon as the rules under the Act by the various High Courts are 
published, giving those rules. From what we have said, it will be 
seen that the book under review will be one of the most reliable 
and authoritative works on the subject. 





A PRACTICAL Guipe TO CRIMINAL Court Practice by A.C. 
Ganguly, M.A., B.L. (Retired District and Sessions Judge, Bengal) 
and published by the Eastern Law House, Calcutta, 1937. Price 
Rs. 4. 


This book is intended as a guide to young legal practitioners 
in Criminal Courts giving them all the information and help they 
require. It gives the practice and procedure followed in the 
Criminal Courts including police investigation and the law of 
evidence ordinarily followed in criminal cases. Important portions 
of the Indian Penal Code are given with annotations and some 
important minor Acts are given with notes. There are also 
chapters on Medical Jurisprudence. Disputed handwriting and 
thumb impressions and guides to cross-examination are also given. 
The learned author has also furnished other useful information 
on the practice of Criminal Courts. We hope the book will be 
found useful by those for whom it is intended. 
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Mapras Acts oF 1937, Published by the Madras Legislature 
Congress Party. Price As. 12. 


We have great pleasure in acknowledging the receipt of a 
copy of the Madras Acts of 1937 passed after the 14th July, 1937. 
The book also gives the rules and notifications issued under the 
Salaries Act, the Prohibition Act and the Sale of Cloth Act. The 
Debt Relief Billas amended by the Joint Select. Committee has 
also been included; but it has since been amended in some res- 
pects by. the Legislature, 


a LOCAL INVESTIGATION AND RELAYING by Shibnath Basu, BL; 
1937. ‘Published. by. The Eastern Law House, Calcutta. Price 


Rs. 48-0. 


This i is a book from the penof a THN who has oe the 
survey. test, for the guidance of the commissioners and 
pleaders appointed by Courts to ascertain the correct boundary in 
dispute between two or more estates, It is needless to say that 
for correctly relaying the old boundaries between estates, a good 
knowledge of surveying is required. Such knowledge is very useful 
in land suits and in partition suits which come before the Courts 
and in which they appoint commissioners for the purpose of 
effecting partition and fixing or relaying boundaries. The leatned 
author who has special knowledge on the subject and considerable 

‘experience has dealt with the subject in the course of ten chapters 
and the second part of the book gives the High Court’s circular 
orders and model pleadings. We have no doubt that this book 
will be found useful by those interested in the subject. 





Hinpu Women’s Ricuts To PROPERTY _ by Kumud Nath 
Bhaumik, B.L., 1937, Published by The Eastern Law monse Cal- 
cutta. Price As. 8. 


This small book is a commentary on the Hindu Women’s 
Rights to Property Act (XVIII of 1937) which has conferred 
on Hindu women rights of inheritance which were not recognised 
before. They were thrown on the tender mercies of the othèr 
members of the family who did not always treat them generously 
or.even justly. The commentary of the learned author on the 
enactment will, we hope, tend to elucidiate the provisions of the 
enactments’ which were not very clear. We understand’ that 
already the Government of India is proposing'to bring a measure 
on the subject with a view to amend the Act and’clearing up.some 


H > THE- MADRAS LAW JOURNAL: 52 


of its defects. The learned author has also given in this book the 
sal bape dealing with the Hindu Law of Inheritance and 
also the Hindu Widows’ Remarriage Act. 





Tue Indian Income-tax Acr (as amended up-to-date), 
1938, by B. R. Jain. Vols. I and IT. Published by The Income- 
tax Law Publishing House, Chandni Chowk, Delhi. Price 
Rs. 10. 


The Indian Income-tax Act is a difficult piece of Legislation 
with which all lawyers are not familiar. In recent years, the case 
law under the Act has swollen considerably and an up-to-date 
commentary on the Act setting out the Indian and English cases 
has to be welcomed by lawyers, the officers of the Income-tax 
Department and the assessees. The learned author, to use his owg 
word, is an income-tax expert and ‘he is the author of a Digest of 
Income-tax cases from 1886 to 1937. We have every hope that 
the book will enjoy the popularity that it deserves. 





Tue Law RELATING TO ELECTRICAL ENERGY IN INDIA AND 
Burma by J. W. Meares, C.I.E., F.R.a.s, (Sth Ed., 1937). Pub- 
lished by Messrs. Thacker Spink & Co. Ltd., (1933), Calcutta. 
Price Rs. 18. 

This is a treatise on the law relating to Electrical Energy 
under the Indian Electricity Act (IX of 1910) by one who is 
most competent to write on the subject having been the Electrical 
Adviser of the Government of India and Chief Engineer, Hydro 
Electric Survey of India. Itis a matter of surprise to us that the 
gentleman possessing such high technical qualifications as the 
learned author could have produced a legal treatise of first rate 
importance on the Law of Electricity in this country. The work 
would have done great credit to any lawyer of eminence. The 
learned author has exhibited a great deal of technical learning in 
the pages of his book. The changes introduced by the recent 
Government of India Act have also been incorporated in the book, 
In short, we have nothing but admiration for the work and it will 
be found to be an invaluable guide to lawyers and laymen having 
to deal with Electrical Energy in this Country and in Burma, 





COMMENTARIES ON THE PROVINCIAL InsotveNcy Act by L. 
Subramania Sastri, B.A., B.L., 1937. Printed at the Jupiter Press, 
16, Sembudas St., G. T., Madras. Price Rs. 9. 

This book is not merely an up-to-date commentary on the 
Provincial Insolvency Act under which the case-law has been 
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steadily growing. The learned author has given freely his opinion 
on the provisions of the Act and the decisions given underlit by 

‘the various courts. As the learned author rightly points out, his 
object in offering criticisms on the Act and the decisions is that he 
wishes to place before the courts and the Legislature the various 
aspects of every question considered by him and not that his 
opinions must necessarily be always accepted. The learned author 
has pointed out the defects in the present enactment which have 
to be rectified and he suggests the lines on which they may be rec- 
tified. He has also compared the provisions of the present Act 
with those of its predecessor and has shown how far they are an 
improvement on the older enactment. All the decisions on the 
subject have been noticed in their proper places critically. We 
have no hesitation in commending this book for those who have 
to deal with this branch of law. 
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Administrative and Judicial Functions of Governments,* 
The Doctrine of Separation of Powers © 


In order to appreciate the significance of the subjects of 
delegated legislation and delegated judicial powers, the know- 
ledge of the constitutional relations between the legislature and 
judiciary on the one hand, and the executive or administration on 
the other, is supremely necessary. The doctrine of separation of 
powers is supposed to define their relations. By that doctrine, 
Parliament, executive and judiciary are supposed to exercise pre- 
determined functions, each of them keeping to its own province 
exclusively and the three together covering the whole domain of 
constitutional government. Montesquieu first gave expression to 
the doctrine in his Esprit des Lois, Book XI, though he got the 
idea from the essays of Locke, who in turn may be said to have 
imbibed it from Aristotle. The theory is this :—“In every govern- 
ment there are three sorts of power: the legislative; the execu- 
tive in respect of things dependent on the law of nations; and the 
executive in regard to matters that depend on the civil law’. In 
order to bring out the meaning more clearly he added: 

“By virtue of the first, the prince or Magistrate enacts temporary or 
perpetual laws, and amends or abrogates those that have been already 
enacted. By the second he makes peace or war, sends or receives embassies, 
establishes the public security and provides against invasions. By the third 
he punishes criminals or determines the disputes that arise between individuals. 
The latter we shall call the judicial power and the other simply the executive 
power of the State.” : 

The early constitutions of France were governed by this 
theory. The French National Assembly of 1789 laid down the 
principle and separated the legislative from the executive power. 


* Second Lecture, ; . 

(1) Esprit des Lois, Book XI, Ch. VI (Second Edition, 1749, Vol. 1; 
page 219). 
H 
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The Revolutionary belief in the separation of powers has had 
one lasting effect upon France; it caused her to deny ẹ her 
constitutions the power of the courts of justice to declare a law 
made by the Chambers constitutionally invalid and the power of 
the Court to judge executive officials for a fault committed in, 
and by reason of, the public service; and the latter led directly to 
the creation of special administrative courts for such cases. 
Germany followed France in this to some extent; but not England. 


The English constitution in the 18th Century exhibited a 
different feature altogether, namely, the powers of the State were 
shared between the King, the Parliament and the Courts; and 
again the powers of the legislature were shared between the King, 
the House of Lords and the House of Commons. Indeed, it mani- 

efested a complete contrast to the despotic and centralised monar- 

chical governments of the Continent. Though Montesquieu main- 
tained that it was to this separation of powers of Government 
that the English owed their liberty, in reality there was no such 
clear-cut division. Blackstone was much nearer the truth than 
Montesquieu when he observed, “herein indeed consists the true 
excellence of the English Government, that all the parts of it form 
a mutual check upon each other” and again that “in this distinct 
and separate existence of the judicial power in a peculiar body 
of men, nominated indeed, but not removable at pleasure, by the 
Crown, consists one main preservative of the public liberty’’.* 


Separation of the Judiciary 


As regards the relation of the judiciary to the executive, the 
security of tenure established by the Act of Settlement (1701) in 
England provided the basis for the independence of the judiciary 
remaining unimpaired for more than two centuries. But the 
tendency to make the judiciary more and more strong has been, 
and is, apprehended by some as almost amounting to the creation 
of an Imperium in Imperio. “Let it be granted that there may 
be acute and well-intentioned persons who have persuaded them- 
selves that the rights of the individuals are perfectly safe in the 
hands of the Government departments, and may properly and 
economically be left to be determined behind the back of one of 
the parties, by officials of the Executive, upon principles not to be 
explained. But that is not, or is at any rate not yet, the general 
view in this country, nor is it likely to become the general view, if 
the relevant facts are well known” says Lord Hewart in answer 





e or , (1) Blackstone: Commentaries, page 269.. 
Do iom (2) New Despotism: page 103. 
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to the doubt felt whether at all there is any justifi- 
cationf for the permanent existence of a power like the 
judiciary between the State and the individual to safeguard the 
rights of the latter as against the former. Prof. Harold J. 
Laski in his “A Grammar of Politics’ adds with force to this 
discussion: “Whatever the solution, the separation and supre- 
macy of the judicial power is integral to the maintenance of 
rights. For, otherwise, those who serve the State are governed 
by rules different from those under which their fellow-citizens 
must live. They are made Judges in their own cause; and how- 
ever hard they may strive to do justice, they cannot hold squarely 
the balance between themselves and other men”.* 


But we cannot at the same time ignore that in recent years 
the triad (legislative, executive and judicial) has been muche 
criticised by theoretical writers and has been in actual experience 
proved by statesmen to be impossible.* “It has been shown 
broadly that the Legislature does not always concern itself with 
the making of the formal rules, but often makes exceedingly de- 
tailed and specific rules concerning departmental and local organi- 
sation and functions, and thus performs works to which only the 
technical knowledge of professional civil servants is adequate. 
Again, it is shown that the legislative body allows more and more 
scope to the executive to fill in great empty areas in the statutes 
and that this rule-making is no more nor less than ‘secondary’ 
or ‘subordinate’ legislation. Moreover these departments are 
given judicial powers by Statute—powers to judge of compli- 
cated situations of fact and public policy—-as they concern in- 
dividuals and associations from which there may or may not be 
appeal to the law courts. And finally, the law courts add to or 
take away from the statutory law or from executive power by ` 


333 


their judgments”. 
Administrative Decisions 


There does not seem to be any conclusive test by means of 
which judicial activities can be infallibly distinguished from ad- 
ministrative functions. Judicial administration, as Sir Joshua 
Stamp points out, is merely a specialised form of general admi- 
nistration which “has acquired an air of detachment”. But deci- 
sions which are purely administrative stand on a wholly differ- 





(1) Laski: Grammar of Politics (3rd edition), pages 129-130. 

(2) E. G. Bondy: Separation des Pouvoirs; and Fairlie: The Separation 
of Powers (Machigan Law Review). 

(3) Herman Finer: The Theory and Practice of Modern Governments, ° 
Vol. 1, page 170, ; 
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ent ‘footing from judicial and quasi-judicial decisions. “The word 
“decision” itself imports a different meaning in each sphgre of 
activity. Sometimes, we even call a particular mental attitude 
or step a decision. If a Judge reaches a conclusion upon hear- 
ing of evidence on facts and of arguments upon legal points, it 
is called a “decision”. But while the administrator decides 
purely with his own discretion, the Judge has to arrive at a deci- 
sion after weighing the evidence and submission of arguments 
and has to mention the raison d’etre as well as solve any legal pro- 
blem offered to him. We may illustrate the significance we 
attach to the word “decision” in the former case by the decision 
of the public works department to place a departmental contract 
for stores and materials—an act óf a purely business nature, and 
,in the latter case by the decision of the Law Member of the 
Government or the Home Member, whoever is concerned in the 
matter of a commutation of death sentence in capital offences. 
For though in strict theory the prerogative of mercy still resides 
in the Sovereign, in practice the decision rests with the head of the 
department concerned. 


But generally, when we think of judicial decisions, they are 
the decisions of courts. Again if we go by the English constitu- 
tional understanding of the word “court” reference is always to 
the ordinary court. There is not one court for solving adminis- 
trative problems and another for deciding the controversy bet- 
ween individual citizens; no separate court for the official and 
another court of litigation to which no official is a party, but one 
and the same court for all parties and for all suits. The work 
of a court involves many important ingredients, as for example: 
(1) the Judge is identified and is personally responsible for 
his decisions; (2) the case, subject to rare exceptions, is con- 
ducted in public; (3) the result is governed by impartial 
application of principles which are known and established; and 
(4) all parties to the dispute are fully and fairly heard.* 


Administrative and Judicial Tribunals Contrasted 


Administrative tribunals have to be distinguished from 
ordinary courts by their functions. The term “administrative” 
does not clearly imply its content. The Report of the Committee 
on Ministers’ Powers, 1932, gave the name “quasi-judicial” to 
the decisions, of the Administrative Tribunals whose procedure 
resembles a Court’s, quasi-judicial being stated to mean “not 
exactly judicial”. This description does not very much help us 


e 


: (1) New Despotism: p. 36. 
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in knowing what its exact nature is. The best way however to 
undergtand an Administrative Tribunal is to eliminate some of the 
ambiguities enshrouding the conception of it:— 


(1) First of all there is distinction between administra- 
_ tive and executive powers. The Administrative Tribunal like the 
judicial has to investigate, deliberate and make a pronouncement. 
Administrative powers are exercised by making orders as opposed 
to the issuing of precepts to subordinates, the issuing of which 
will be merely a ministerial or executive act. Again members of 
a tribunal may act ministerially but they do not act then as a 
tribunal. 


(2) Administrative functions can be contrasted with 
judicial functions. Courts have very often tried to distinguish 
judicial from administrative functions, but they have been apply- 
ing tests intended for totally different purposes. A judicial tri- — 
bunal finds the facts for itself before it acts and this is not 
dependent on the ex post facto findings of another who is a mere 
executive officer or departmental authority. A person who is 
merely satisfying himself for his own purposes may form au 
opinion without even investigating the case and act upon the 
most trivial possible materials; on the other hand a judicial 
tribunal has to act upon legal evidence and follow a settled pro- 
cedure for reaching the truth. The former is formation of an 
opinion; the latter is adjudication. The conclusions of a person 
satisfying himself need not bind others; the conclusions of a 
judicial tribunal are incontrovertible, whether right or wrong, 
until corrected by a higher tribunal. 


The distinction between judicial and administrative tribunals 
and their respective functions may be all right in theory, but in 
actual experience difficulties of distinguishing between the powers 
exercised have arisen. Thus the Statute giving a Revenue 
authority the right to distrain for taxes in arrears, may, by the 
language employed, create a doubt whether the Statute does 
not also intend him to wield power to makea binding decision 
such as whether the tax was due or unpaid, in which case he 
may have to act asa Judge also. If it is not intended to give 
him such judicial power, he can only form an opinion and act 
like the landlord or zamindar, who can also distrain for rent, 
but does so at the risk of being questioned by the Courts. Of 

course, such an uncertainty is one of language alone inviting 
interpretation of the Statute and does not involve any gount 
as to the principle underlying. 
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Administrative functions embrace judicial functions; for 
every tribunal administers. If we probe into the qugstion 
as to what it administers, perhaps the answer to it may decide 
the category to which it should belong. 

(3) Judicial tribunals always regard legal rights and — 
liabilities as pre-existing, because they are bound by: fixed 
standards; they only do what is according to law. But Adminis- 
trative Tribunals which act upon policy and expediency, them- 
selves dictate what is politic or expedient. John Dickinson in 
his book on “ Administrative Justice and the Supremacy of 
Law” outlines his method of distinction between an administra- 
tive and a judicial tribunal. He says on p. 37: 


“The crucial qualities of a common law Court which are absent from the 
edministrative tribunals‘are at least three, two of them being procedural and 
one substantive. Administrative tribunals are not bound by the procedural 
safeguards which mould the outcome of an action at law; more specifically, 
they are in the first place not bound by the common law rules of evidence, and > 
in the second place, parties to proceedings before them do not have the 
benefit of a jury trial. The substantive difference between administrative 
procedure and the procedure at law is that the administrative tribunals 
decide controversies coming before them, not by fixed rules but by the 
application of governmental discretion or policy.” 


It may be appropriate to quote the words of Lord Loreburn, 
the Lord Chancellor, who describes the procedure of an 
Administrative Tribunal in the Board of Education v. Rice, 
(1911) A.C. 179 at 182: 

“In the present instance, as'in many others, what comes for determina- 
tion is sometimes a matter to be settled by discretion involving no law. It 
will, I suppose, usually be of an administrative kind, but sometimes it will 
involve matter of law as well as matter of fact or even depend upon matter 
of law alone. Jn such cases, the Board of Education will have to ascertain 
the law and also ascertain the facts. T need not add that in doing either they 
must actin good faith and fairly listen to both sides, for that is a duty lying 
upon every one who decides anything. ButI do not think they are bound to 
treat such a question as though it were a trial. They have no power to 
adniinister an oath and need not examine witnesses.” 

Domestic Tribunals l 

We find therefore at the one end Judges making decisions 
under conditions and by a procedure recognisable as of a legal 
character. At the other end a host of public bodies and officials 
are performing similar acts but marked by equally distinct and 
recognisable characteristics of their own. In the middle we 
have another set or group of bodies, which though not judicial 
in name or outward appearance is none the less doing work of 
a judicial nature. These are called by a somewhat inadequate 
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but still workable appellation ‘Domestic Tribunals’. They 
decide controversial matters relating to societies, trade unions 
and professional associations. 

The trade unions, the professional bodies, and non- 
professional associations like social clubs exist for the 
furtherance of a common aim of the members and for 
protecting their interests in so doing. The important 
characteristic of a voluntary society is the notion that 
it should be autonomous and that its powers of self-govern- 
ment should not be interfered with save in exceptional 
circumstances. Some of its apparent features are: (1) It 
has the power to exclude from membership persons regarded 
as undesirable. (2) It has the right to expel a member for an 
offence against a common code of conduct prescribed by the 
Society. (3) A member of ‘such a Society may be penalise 
under the constitution by the withholding of financial or other 
benefits to which he would be normally entitled, as in the case 
of trade unions. (4) The organisation may withdraw the 
protection or support which it is in the habit of extending to 
its members. (5) Members infringing any rule may be required 
to pay a fine. 

English courts have been in the habit of declining to 
interfere in any way with the Domestic Tribunals unless some 
kind of property right isinvolved. (See Rigby v. Connol, (1880) 
14 Ch. D. 482 at 487 and 488.) And property here includes 
right to practise an occupation. [Leeson v. General Council 
of Medical Education and Registration, (1889) 43 Ch.D. 366.] 
If Domestic Tribunals depart from ‘the ordinary principles 
of justice’ they do so at their own risk and are liable to have 
their decisions set aside or declared void by the Court. In this 
country, if literary, scientific and charitable societies have been > 
registered under the Societies Registration Act (XXI of 1860) 
they then acquire a legal status which enables them to have 
recourse to a Court of law in such matters as suing members 
or of punishing them by levying penalty, etc. This Act provides 
even for the loss of the right of voting of a member in the 
event of his standing in arrears of subscription for a period 
exceeding three months. (S. 15.) 


The Fusion of Administrative and Judicial Functions 


While speaking of the existence of tribunals, judicial and 
quasi-judicial or administrative, one cannot forget how the 
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theoretical demarcation gets often blurred to our vision owing 
to the very judges and administrators combining in themselves 
the exact functions they have been excluded in eo Mion 
exercising. Rather, it could be expressed without fear of 
contradiction that the separation of administrative from 
judicial functions never even approached completeness. We 
can easily point out the example of the Lord Chancellor in 
England as an instance of the administrative functions com- 
bined with judicial in an individual who is the head of the 
entire judiciary. For he sits as the presiding Judge in the 
highest Court of the land, the House of Lords; but as a 
member of the Cabinet he participates in and shares the entire 
responsibility for the executive action of the Government. He 
even assists in the drafting of a bill which is purely legislative 
work, Why, we can even quote the Judges of the High 
Courts in the British judicial system as instances of judges 
having normally administrative work along with the judicial 
administration. Thus when they deal with minors and lunatics, 
they do work of an administrative kind. How many instances 
there are where the powers of the puisne Judge over a 
ward of Court are extensive! Thus, for instance, when the 
education and upbringing of a child who is a ward of Court 
are to be considered, the guardian appointed will have to apply 
to the Judge in Chambers from time to time for directions. 


In the same way we can easily illustrate how the work of 
a Judge has been blended often with that of an administrator. 
Sir Edward Troup! says: 


“The Home Office was forced into the position of a final Court of appeal 
in criminal cases, and had from time to time to review the whole of the 
evidence in the most difficult cases and to arrive at a decision on the question 
whether law should take its course or the alleged offender should receive a 
free pardon.” 


The Secretary of State for Home affairs in England, and 
the Law Member of the Governor’s or Viceroy’s Council 
under the old Government of India Act, could exercise powers 
of a judicial nature, as, for example, in the case of 
a commutation of the death sentence into one of 
transportation for life. There are various other instances ’ 
like where the Board of Commissioners under the Madras 
Hindu Religious Endowments Act (II of 1927) have to act 
in a judicial manner in the actual administration of the temples 





(1) Sir Edward Troup : ‘The Home Office’, pp. 50 at 59. 
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under their control. The Commissioners may inquire into 
the aoe and management of the temples under their 
control and demand for that purpose accounts, statements, etc. 
[See S. 62, Madras Religious Endowments Act (II of 
1927).] As administrators, they may give advice, direction 
and orders concerning the management of temples to Com- 
mittees or Trustees, whoever are in immediate or direct con- 
trol of them. (See S. 65-C of the same Act.) 


The Judicial Mind 


While dwelling on the subject of the Judge’s functions as 
compared and contrasted with that of the administrator, 
we cannot afford to lose the opportunity of analysing 
the ingredients which go to form the purely judicial mind 
as well as the requisites for a proper standard in the case 
of one conforming to the mere dictates of ‘natural justice’. 
There is an old story told from the Greek sources which 
brings out very vividly the difference between adjudica- 
tion and administration. In Xenophon’s Cyropaedia, a question 
was put to Cyrus by Astyages to give an account of his last 
lesson, and he answered that one of the boys of his school had 
a coat too small for him and gave it to one of his companions 
smaller than himself, and forcibly wrested from him the latter’s 
coat in exchange which was big enough to fit him well. When 
the preceptor made Cyrus a judge of the dispute regarding 
the coats, he decided that the matter should be left as it was, 
since the parties seemed to be better accommodated than 
before. Upon that the teacher pointed out to him that he 
had done a wrong: that he had cared only for the convenience 
of the thing and not the justice of the thing. We can get a 
proper impression from this story, that doing a right thing is 
to act according to the law and usages of the country and not 
according to the dictates of a judge’s impulses. In under- 
standing what qualities signify a judicial mind, we note the 
following :— 

(1) Consistency is its first attribute. Consistency is not 
necessarily uniformity and may be indeed opposed to it. The 
idea of uniformity involves the notion of treating alike things 
which appear superficially to bear the same resemblance one to 
another. Consistency connotes a reason or connection between 
decisions of the same category of cases at different points of 
time, between different classes of a case at the same point of 

I 
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time and between different classes of cases at different points 
of time.! 


(2) The second attribute of a judicial mind is senility: 
By this all rights of a similar, nature to such a mind, are on the 
same level between different individuals, however well or ill 
placed in life. 

(3) Nothing is more assuring of security to the disputing 
party than certainty of justice. From this is derived the 
attempt at formulating and promulgating a definite body of 
legal doctrines which can be ascertained by all who are subject 
to its rule. 

(4) Generally only judges are called upon to state reasons 
for their decision or conclusion, and administrative authorities 

*are not under a similar obligation in the discharge of judicial 
duties. The rule of reason, as it is termed, is necessary to 
make a decision stand the penetrating ray of criticism and dis- 
cussion. Moreover it is desirable from the point of view of 
promoting a sense of judicial spirit in the adjudicator. 


(5) Inthe interest of judgment being formed without 
emotion or haste, a certain artificiality is infused into it. 
When James the First of England told Chief Justice Coke that 
he had a sense of law founded on reason as much as the judges 
of the land, the reply from Coke came thus: 

“ True it is that God had endowed His Majesty with excellent science 
and great endowments of nature; but His Majesty is not learned in the laws 
of his realm of England, and causes which govern the life or inheritance or 
goods or fortunes of his subjects are not to be decided by natura! reason, 
but by the artificial reason and judgment of the law, which law is an art 
which requires long study and experience before that a man can attain to the 
cognizance of it.” 


Natural Justice and Judicial Discretion 

Coming to the subject of judicial discretion which is akin 
to the topic of natural justice, we must note at the outset that 
‘discretion’ in public affairs is seldom absolute, but usually 
qualified. Since there is a condition that it should be used 
‘judiciously’ we hear of the expression ‘a judicial discretion’. 
The main conditions for securing it are: (1) the possessor of it 
must apply his mind to the case on hand and exercise his judg- 
ment; (2) the holder of it must honestly endeavour to further 





1. Robson’s “Justice and Administrative Law” pp. 191 to 192. 
2. XII Coke’s Reports, p. 63. 
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the purposes for which power has been given to him and must 
not usg it for personal ends; and (3) the motives behind it 
must be straightforward and honest and not influenced by extra- 
neous circumstances. 

Administrative tribunals which enjoy absolute freedom 
from control of Courts (assuming that certain superficial and 
elementary procedural requirements are satisfied) should be 
required to display a judicial discretion in coming to the con- 
clusions on questions of fact. They are expected to conform 
to principles of ‘natural justice’. The principle of natural 
justice is that a man shall not be removed from office or mem- 
bership, or otherwise dealt with to his material disadvantage 
without fair, adequate and sufficient notice being given to him 
of what is alleged to his detriment, and without an opportunity, 
to meet the accusations which are brought against him. In no 
circumstance may a man be deprived of any part of his pro- 
perty by a tribunal without having an opportunity of being 
heard and making his defence. [Vide Fisher v. Jackson, (1891) 
2 Ch.D. 84; Young v. Ladies’ Imperial Club, Ltd., (1920) 2 
K. B. 523; Lapointe v. L’ Association de Bienfaisance et de 
Retraite de la Police de Montreal, (1906) A. C. 535.] The 
only restrictions the quasi-judicial bodies are supposed to be 
having are: (1) they must not exceed their jurisdiction but 
must act within the confines of their authority, and (2) the 
members of an adjudicating body must be free from certain 
bias arising from personal interest in the matter on hand. In 
the recommendations by the Committee on Ministers’ powers! 
a specific suggestion was made to exclude a minister having 
interest in any dispute from exercising any judicial power 
in the matter, and for the appointment of a ministerial 
tribunal functioning independently of the minister: It 
has been laid down in some of the leading cases in England 
that there will be no review by the Courts against a depart- 
mental decision, unless either therules of the department or the 
dictates of natural justice have not been followed by the tribu- 
nal, or unless the formal requirements have been violated by 
some obvious form of malice or corruption. The two leading 
cases that require notice at once in this connection are the 
Board of Education v. Rice, (1911) A. C. 179 and the Local 
Government Board v. Arlidge, (1915) A. C. 120. 





1, Report of the Committee on Ministers’ powers, 1932, p. 116. 
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Taking the first, what happened was that a local education 
authority refused to pay salaries to teachers in a non-previded 
school at the ‘same rate asit paid the teachers in provided 
schools. The managers of the non-provided school complained 
and the Board of Education directed an enquiry, the result of 
which was a report saying the local education authority had 
failed to keep and maintain-the school efficiently. The questions 
required by S. 7, sub-S. 3 of the Education Act to be deter- 
mined by the Board were, (1) whether-the local education 
authority in fixing and paying salaries of the teachers fulfilled 
their duties under S. 7, sub-S. 1 of the Act, and (2) whether 
the salaries inserted in the teachers’ present agreements were 
reasonable in amount and ought to be paid by the authority, or 

ewhat salaries the authority was to pay. The Board purported 
to give its decision in a document which failed to deal with the 
matter in issue. Hence their Lordships deci*ed that inas- 
much as the Board had not determined the questions, the deci- 
sion should be quashed by a writ of certiorari and a mandamus 
should issue commanding the Board to determine the questions 
framed. Inhis leading judgment Lord Loreburn, the Lord 
Chancellor, said (p. 182): 


“ The Board is in the nature of an arbitral tribunal and a Court of law 
has no jurisdiction to hear appeals from the determination either upon law 
or upon fact. But, if the Court is satisfied either that the Board have not 
acted judicially in the way I have described, or have not determined the 
question which they are required by the Act to determine, then there is 
a remedy by mandamus and certiorari.” 

In the next case Local Government Board v. Arlidge, 


(1915) A. C; 120, which positively laid the law of complete 
immunity of departmental decisions from judicial control, the 
facts were. that under S. 17 of the Housing, Town Planning 
Act, 1909, a closing order was passed in respect of a dwelling 
house on the ground that it became unfit for habitation and the 
Local Government Board on appeal against the closing order 
refused to determine the order. An application was made to 
the Court by the aggrieved citizen that the provisions of S. 39 
were not complied with. By those provisions no appeal could be 
dismissed without the Local Government having first held a 
public local enquiry, which, according’to him, was not done.. He 
complained that he was not shown the report of the officer who 
inquired into the matter, nor was he heard orally or allowed to 
cross-examine on the report. The decision of the House of 
Lords established that a Government Department entrusted by 
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an Act of Parliament with the exercise of judicial functions need 
not fojlow the methods adopted by the Courts but may employ 
any rules which appear to it to be fair and convenient for the 
transaction of business. Thus an Administrative Tribunal need 
not furnish an applicant with the reasons for its decisions, but 
may merely announce the conclusion, whereas it is the strictly 
followed custom in the superior Courts of justice to explain at 
_ length the reasons which had led the judge to form his deci- 
sion. Further, the applicant was held not to be entitled as of 
right, as a condition precedent to the dismissal of his appeal, 
(a) either to be heard orally before the deciding officer, or (b) 
to see the report of the Inspector of the Public Enquiry. 
Viscount Haldane as the Lord Chancellor, reading the leading 
judgment, explains the position of a departmental decision, 
thus (p. 132): 


“My Lords, when the duty of deciding an appeal is imposed, those whose 
duty it is to decide it must act judicially. They must deal with the question 
referred to them without bias, and they must give to each of the parties the 
opportunity of adequately presenting the case made. The decision must be 
come to in the spirit and with the sense of responsibility of a tribunal whose 
duty it is to mete out justice. But it does not follow that the procedure of 
every such tribunal must be the same. In the case of a Court of law. tradi- 
tion in this country has prescribed certain principles to which in the main the 
procedure must conform. But what that procedure is to be in detail must 
depend on the nature of the tribunal. In modern times it has become increa~ 
singly common for Parliament to give an appeal in matters which really 
pertain to administration, rather than to the exercise of the judicial func- 
tions of an ordinary Court, to authorities whose functions are administra- 
tive and not inthe ordinary sense judicial. Such a body as the Local 
Government Board has the duty of enforcing obligations on .the individual 
which are imposed in the interests of the community. Its character is that of 
an organisation with executive functions. In this it resembles other great 
departments of the State. When therefore Parliament entrusts it with 
judicial duties, Parliament must be taken, in the absence of any declaration 
to the contrary, to have intended it to follow the procedure which is its own, 
and is necessary, if it is to be capable of doing its work efficiently.” 


To Prof. Dicey the first of the above two cases meant the 
establishment of the principle that power conferred by Act of 
Parliament upon a Government department must be exercised 
strictly in accordance with the terms of the Statute, or would 
otherwise be treated by the Courts as invalid. But to Prof. 
Robson, the vigorous critic and writer, it seemed that it 

“ for the first time admitted that an Administrative Department of the 


Government had power to determine, finally and absolutely, not mere matters 
of fact, but also questions of law.” 
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The principle that the requisites of natural justice must be 
adhered to in the exercise of guasi-judicial functiogs was 
reiterated so recently as in Erringion v. Minister of Health, 
(1935) 1 K.B. 249 and again in Denby (William) & Sons, 
Ltd. v. Minister of Health, (1936) 1 K. B. 337, we have 
Swift, J., saying that: 

“ Though the Minister must act according to natural justice, he need not 


follow the procedure of a Court of Law and accordingly he need not disclose 
the report.” 


We note thus the tendency to follow the principles laid 
down in the earlier cases of the Board of Education v. Rice, 
(1911) A.C.179 and Alridge v. Local Government Board, 
(1915) A.C. 120, remains now quite as strong as it was two 

~decades back. Another instance of such a tendency in the 
English Courts we have in Marriot v. Minister-of Health, 52 
T.L.R. 63. 


Control of the Executive by the Judiciary 
But there is a widespread attempt at control of the execu- 
tive wherever possible by the Courts. There are instances 
where the Judges have reiterated the need for judicial and 
parliamentary control over the executive in the interests of 
individual rights. In Attorney-General v. Wilis United 
Daivies, 37 T.L.R. 884, Lord Atkin said at p. 886: 
“If an Officer of the Executive seeks to justify a charge upon the 


subject made for the use of the Crown........ he must show in clear terms 
that Parliament has authorised the particular charge..,....” 


Scrutton, L.J., in the same case at p. 885 said: 

“It is conceivable that Parliament, which may pass legislation requiring 
the subject to pay money to the Crown, may also delegate its powers of 
imposing such payments to the Executive, but in my view the clearest words 
should be required before the Courts hold that such an unusual delegation 
has taken place.” 

Again more strongly he says on pp. 885-886: 

“I prefer to use the words of the Bill of Rights which forbids ‘levying of 
money for the use of the Crown without grant of Parliament’ and the require- 
ment of this 2 ds. appears to me clearly to come within those words.. It 
is true that the fear in 1689 was that the King by his prerogative would claim 
-money, but excessive claims by the Executive Government without grant of 
Parliament are, at the present time, quite as dangerous, and require as 
careful consideration and restriction from the Courts of Justice.” 


Again in the Zamora case, (1916) 2 A.C. 77, Lord Parker, 
at p. 90, said: 


“ The idea that the King in Council, or indeed any branch of the Execu- 
tive, has power to prescribe or alter the law to be administered by Courts of 
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Law in this country, is out of harmony with the principles of our constitu- 
tion. Ig is true that under a number of modern statutes, various branches of 
the Executive have power to make rules having the force of statutes, but all 
such rules derive their validity from the Statute which creates the power and 
not from the executive body by which they are made.” 

Further in Attorney-General v. De Keyser’s Royal Hotel; 
(1920) A.C. 508, the Crown claimed, by virtue.of the preroga- 
tive right, the use of the hotel buildings without any legal 
right of the owners to claim rent; but the House of Lords 
denied such arbitrary powers of the executive and insisted that, 
even under the guise of the defence of the realm, they were 
not entitled to take possession of land or building without 
paying compensation to the owner. Another instance which, 
more than any other case, emphasised the personal liberty of the 
British subject and condemned the action of the Government ° 
in having attempted to tread upon it, was the case of O’Brien. 
[The King v. Secretary of State for Home Affairs, (1923) 
2K .B. 361 at 393]: Atkin, L.J., there remarked: 


“ The case involves questions of grave constitutional importance....That 
a British subject resident in England should be exposed to summary arrest, 
transport to Ireland and imprisonment there without any conviction or order 
of a Court of Justice, is an occurrence which has to be justified by the Minis- 
ter responsible.” 


In a recent case in Madras where the Rajah of Vizia- 
nagaram questioned the action of the Court of Wards, in taking 
upon themselves the responsibility to send his children to 
England for education when it was not beneficial to them, the 
Court of Wards tried to justify their action under S. 23 of the 
Court of Wards Act; one of the questions for decision was 
whether the Court of Wards was the legal guardian under the 
Court of Wards Act, and vested with discretionary powers in 
the exercise of which it could not be controlled by a Court of 
law, unless shown it had acted mala fide. Mr. Venkatasubba 
Rao, J., said (see Head-note on p. 874, M.L.J., Vol. 71): 


“ What is conferred upon the Court of Wards by clauses (b) and (c) of 
S. 23 is not a right buta power. In deciding whether the intention of the 
legislature is to grant a mere discretion or to impose a positive duty, regard 
should be had inter alia to the general object of the Statute with reference to 
which the question arises. It would bea perversion of the Act to call the 
power a right and to say that, in the exercise of that right, the authority of 
the Court of Wards is absolute and unfettered.” 


In England, the home of individual liberty, the freedom of 
the subject was to a great extent jeopardised during the Great 
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War. The fear of a vile system of espionage employed by 
Germany moved the Parliament itself to pass the Defence of 
the Realm Act on 8th August, 1914. It put great restraints 
on the liberty of the subject and entailed the loss of all the 
privileges so dearly won during three centuries of fight for 
parliamentary supremacy over the King: 

“While the war lasted, the choice of legislative instrument became 
almost accidental. Regulations under D.O.R.A, dealt not only with food 


control, war supplies and State management of the liquor trade, but 


even with prohibition of dog shows and of whistling for cabs in 


London.”? 


Some of the unjust acts of the executive during the reign 
of D.O.R.A. were cured by the passing of the Indemnity Act 
in 1920, a remedy which Prof. Dicey had fondly described as a 

tribute to the Rule of Law. 


But the blood of power once tasted by the man-eater of 
the Executive, its thirst for greater administrative power and 
extensive control became unquenchable. Several new depart- 
ments were born of the unification of effort and resources 
during war time, and the survivors of war departments con- 
tinued to exercise legislative and judicial powers delegated to 
them by Parliament. In 1929, Lord Hewart “left the Bench to 
break a lance for the pristine purity of Dicey’s ‘Ruleof Law”. 
As a result of the vigorous attack in the ‘ New Despotism ’” 
against the tendency that was growing in the departments to 
do any act they pleased under the ‘difficulty removal’ clause, 
which indicated the high water mark of legislative provisions 
of this character, there was a stir everywhere to understand 
the significance of his warning. The Rating and Valuation 
Act,, 1925, contained stich a clause [S. 67 (1)] and Lord 
Hewart, in exposing many such or similar clauses in the legis- 
lative enactments then recently passed, quoted Sir John Marriot 
who had said: 


“Itis my profound conviction that the prevailing and increasing disposi- 
tion on the part of the British Parliament to confer upon the Executive 
quasi-judicial and guasi-legislative functions is wholly mischievous and 
ought to be resisted,” 


The Political Quarterly characterised the book of Lord 
Hewart as ‘extravagant rhetoric with a core of truth’ (p. 129) 
(1930). 








(1) Administrative Law by C. T. Tarr (Law Quarterly Review, 1935, 
pp. 58 at 60). 
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Two days prior to the ‘New Despotism’ published on the 
2nd November, 1929, that is, on the 30th of October, the Lord 
Chancellor, Lord Sankey, had appointed a committee under 
Lord Donoughmore to investigate the Ministers’ powers relat- 
ing to judicial and legislative functions and to report upon 
safe-guards to secure the constitutional principles of the 
Sovereignty of Parliament and the Rule of Law’. After 
‘much valuable evidence was heard its report was ushered into 
the world as a State Document of high authority. It cost 
the Treasury only £241-8-6, but according to an American 
critic: “Asin the case of little Alice, England found itself, 
after a long inquiry and many words, about where it had 
started, notwithstanding much apparent motion.’’! 





SUMMARY OF ENGLISH CASES 
FENDER v. St. Joan Minomay, (1938) A.C. 1, 


Contract—Breach of promise to marry—Promise to marry a 
third person made bya husband against whom a decree nisi for 
divorce was made, marriage to be after decree absolute—If a valid 
contract—Public policy, limits of. 

In 1930 the plaintiff, a young nurse, met. the defendant, who 
was, to her knowledge, a married man. In 1932 sexual intercourse 
began to take place between them. In January 1933, the defen- 
dant’s wife obtained a decree nisi for the dissolution of her 
marriage with him on the ground of his adultery with the plain- 
tiff. After the date of the decree nist, the defendant promised to 
marry the plaintiff after the decree nisi against him was made 
absolute. Sometime after the promise, in due course the decree 
nisi was made absolute in July but the defendant refused to 
marry the plaintiff and in 1934 married another lady. The plain- 
tiff thereupon brought the action for damages for breach of pro- 
mise to-marry her, The Court of Appeal held in (1936) 1 K.B. 
111 that the promise was unenforceable as against public policy 
‘because it was entered into at a time when the marital obligation 
of the defendant with his wife had not been fully severed. 

Held by a majority of the House of Lords (Lord Russel of 
Killowen and Lord Roche dissenting) that a promise made by one 
‘spouse after a decree nisi has been made to marry a third party 
after the decree absolute has been passed is valid. After the 
‘decree nisi the normal obligations and conditions of marriage dis- 





i eca a 
(1) Jame M. Beck’s “Our Wonder Land: of Bureaueracy”. 


J 
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appear. There is no consortium and the parties are living apart. 
‘They owe no duties each to the other to perform any kind of matri- 
monial obligation. The custody of the children and the mainten= 
ance of the wife, if petitioner, is provided for by the Court. In 
those circumstances there is no interference with matrimonial 
obligations by a promise made to marry a third person. There is. 
nothing contrary to the public interests that the husband is asked 
here to do in promising to marry the plaintiff after the decree 
nisi. 

Spiers v. Hunt, (1908) 1 K.B.720 and Wilson v. Carnley,. 
(1908) 1 K.B. 729 distinguished, as cases where the spouses were 
living together and the promises were to be fulfilled after the: 
death of one spouse. 


e WILSONS AND CLYDE Coat Company, LIMITED v. ENGLISH, 
(1938) A.C. 57. 

Master and servant—Accident to an employee in a mine—Duty: 
of owner to provide a safe system of working in mine—Delegation 
of the duty to an agent—If master liable for accident caused 
thereafter. 

The appellants owned a number of collieries. The respon- 
dent was an oncost worker at one of his collieries and while so. 
employed met with an accident and sustained injuries in respect 
of which he claimed damages. On the date of the accident, he- 
was employed underground on the work of repairing an airway 
leading off the Mine Jigger Brae, one of the main haulage roads.. 
When he was proceeding, at the end of the day shift, between. 
1-30 and 2 r.m. to the pit bottom by way of the Mine Jigger Brae 
the haulage plant was put in motion and before he could reach one- 
of the manholes provided, he was caught by a rake of hutches and; 
crushed between it and the side of the road. The Board of 
Directors appointed an agent as their representative on the- 
mining side in respect of all their collieries. The agent in turn: 
selected a mine manager for each colliery, the appointments being: 
approved by the Board of Directors. All the subordinate officials. 
were selected and appointed by the mine manager. The agent and 
mine managers are appointed by the company to carry out the- 
safety provisions of the Coal Mines Act and the Regulations. It. 
was found that a reasonably safe system of working was not pro-- 
vided in the colliery, that the accident was due to this failure and’ 
that the defect was known to the agent. S. 2, sub-S. 4 of Coal 
Mines Act, 1911, provides that “the owner or agent of a mine 
required to be under the control of a manager shall not take any 
part in the technical management of the mine unless he is qualified: 
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to bea manager”. The company therefore pleaded (1) that they 
cannot be responsible for a failure in the technical management of 
the mine from which they are excluded by statute, when they had 
delegated the duty to take care of the servants to competent 
subordinates and (2) that under the doctrine of common employ- 
ment, company is not liable for the negligence of the agent who- 
was a fellow employee. 


Held, that the master, being primarily under a duty to take 
due care in the provision of a reasonably safe system of working,. 
is not absolved from that duty by the appointment of a competent 
person to perform the duty, As for the second ground, the agent 
engaged in discharging the owner’s duty of providing a safe 
system of working in the mine is not engaged in a common employ- 
ment with the ordinary workmen in the mine. He is not collabor- 
ating with them. He is performing the duty of the owner, noe 
the duty of an employee. 





Coitness Iron Company, LIMITED V., Smarr, (1938) A.C 90. 

Coal Mines Act, 1911, Ss. 55, 102 sub-S. (8)—Dangerous 
machinery— Unfenced—Repairs to machinery—T emporarily un- 
fenced to test machine—Unfencing necessary then—Accident at 
the time—If company exempt under S. 102, sub-S. (8). 


One morning the respondent, who was employed by the appel- 
lant colliery company in one of its collieries sustained injuries by 
coming into contact with an exposed and dangerous part of the 
machinery used in the mine which was not at the time securely 
fenced. Under S.55 of the Coal Mines Act, 1911, it is provided 
that “every flywheela nd all exposed and dangerous parts of the 
machinery used in or about the mine shall be securely fenced”, 
and the company admitted that it fell under this section but relied 
on S. 102, sub-s. (8) which enacts that “the owner of a mine 
shall not be liable to an action for damages as for breach of 
statutory duty in respect of any contravention of or non-com- 
pliance with any of the provisions of this Act if it is shown that it 
was not reasonably practicable to avoid or prevent the breach”. 
The machine was not working properly and therefore a mechani- 
cal engineer employed at the colliery examined the machine the 
day before the accident and made certain adjustments and repairs 
to the machine. The next morning he had to fix a pulley on to the 
machine and to enable him to do so he had to stop the machine 
and reniove the guard protecting the chain, etc. Having fixed the 
pulley he set the machine in motion to test its running and in 
order to observe its action he did not and could not replace the 
guard round the machine. Meantime the .respondent came on the 
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scene to see what was being done and when getting back to his 
place he slipped on the pavement and his right hand, which he put 
out to save himself, was caught in the unprotected socket gearing 
and was injured. 


Held, that the engineer had to set the machine in motion for 
testing the same and he could not have done this if he had 
replaced the guard before starting. It was not reasonably 
practicable to keep the gearing securely fenced at that short 
period of testing as the engineer could not have observed its 
working if it had been protected by the guard. The breach of 
statutory duty under S. 55 was not reasonably practicable for 
the company to have avoided and the company therefore was 
exempted from liability under S. 102, sub-S. (8). 





e 
ANDREAE V. SELFRIDGE AND COMPANY, Limiren, (1938) 1 Ch. 1. 
Nuisance—Building site—Purchase of—Pulling down old 
buildings and reconstructing new buildings—Employment of new 
methods of construction by cranes, hammers, etc.—If itself action- 
able nuisance—Disregard of neighbour's comforts—Duty to neigh- 
bours—lIf arises only on complaint made. 


The defendant company had acquired as a building site land 
and buildings forming part of an island site and was in the course 
of demolishing the buildings on that site and constructing new 
buildings in their place. The plaintiff was occupying two houses 
on the north side where she carried on business of an hotel pro- 
prietor. The defendant company carried out certain operations 
on their site (i) by the demolition of the old buildings and the 
erection thereon of new buildings; (ii) by the installation of a lift 
in buildings, etc. In the first set of operations the defendant pulled 
down the houses and excavated, to a depth of some 60 feet into 
the ground and then erected upon the site a steel-framed building. 

They also used pneumatic hammers, There were several cranes 
onthe premises and for some weeks the defendant was using 
cranes even at night. When complaint was made the working 
of the cranes in nights were stopped. The demolition work also 
caused a very large quantity of dust to be thrown into the air and 
carried into the plaintiff’s premises. The plaintiff thereupon filed 
a suit for damages complaining that the defendant company had 
carried out the reconstruction work in such a way as to interfere 
with her reasonable ard comfortable enjoyment of her premises. 
`. Bennet, J., held that by reason of these operations there was 
a substantial interference with plaintiff’s reasonable enj oyment of 
her buildings and that it constituted an actionable nuisance; that 
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the qualification wit h regard tothe rule in regard to interference 
that in respect of operations of this character, such as demolition 
and building, if they are reasonably carried on and all proper and 

reasonable steps are taken to ensure that no undue inconvenience 
caused to neighbours, whether from noise, dust or other reasons, 

the neighbours must put up with it, applies only where the opera- 

tions are operations that may be described as the usual and normal 
use of land by people in this country. l 


Held, on appeal, that in judging of the common or ordinary 
use of land within the meaning of the rule, it does not mean that 
the methods of using the land and building on it are in some way 
to be stabilised for ever. As time goes on new inventions and 
new methods enable land to be more profitably used and they must 
be taken note of and the plaintiff has no cause of action by the 
fact of the new machinery used; and if customers to the hoted 
should have stopped custom by this noiseit is a necessary misfor- 
tune for which she can have no cause of action, unless ìf the de- 
fendant has exceeded, his limits but that in woiking the operations 
the defendants had exceeded their limits as in the matter of throw- 
ing dust, etc., they showed a reprehensible Jack of regard for 
the duty which they owed to their neighbours. 





In re CurEtwynp’s Estate. Dunn’s Trust, LIMITED V. 
Brown, (1938) 1 Ch. 18. 

Principal and surety—Joint promissory note signed by both— 
Principal paying one instalment—Subsequent death of principal— 
Surety paying the balance-—Cloim io recuver same from the prin- 
cipal’s estate—Promissory note found to be unenforceable as con- 
travening Money Lenders Act—Surety, if cannot recover money 
paid by him towards such a promissory note, 

In October, 1930, atestator C borrowed from R, Ltd., a firm 
of moneylenders, 156/, and executed a prcmissory note, At the 
request of the testator C, one S joined in signing the promissory 
note as a joint and several promissory note. The note was pay- 
able in five equal instalments. The first instalment was paid by C 
but the other instalments were not paid. Therefore S paid the 
amount due under it, got back the note fully discharged and then 
applied to recover against the estate of C the amount which he 
had paid. But it was found that the note did not satisfy the 
requirements of S.6 of the Moneylenders Act and was conse- 
quently unenforceable either against S or against C. It was 
therefore contended that S could not recover against C the amount 
which he wrongly paid. Neither S nor C was aware of this 
defect in the note. 
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Held, that the general rule is that when a guarantor enters 
into an obligation of guarantee at the request of the principal 
‘debtor and makes the payments on default of the debtor, then 
there is an implied undertaking by the principal debtor to pay the 
guarantor what he has so paid. The request which is to be im- 
plied is “Please pay if I do not” and not “Please pay whatever 
sum, if any, which I am liable to pay and which is not made irre- 
coverable by the Moneylenders Act”. S was therefore entitled to 
recover from C’s estate the amount he (S) had paid. f 

Alexander v. Vane, (1836) 1 M. and W. 511, followed. 





ATTORNEY-GENERAL V. Poort Corporation, (1938) 1 Ch. 23. 

Open Spaces Aci (1906), S. 10-—-Conveyance of land to Local 
Authority to be preserved as an open space—Laying out the land 
@s sports ground—Erectton of residence for caretaker—Action by 
Attorney-General for an injunction restraining such erection—If 
maintainable, 

Relevant portion of S, 10 of the Open Spaces Act, 1906, pro- 
vides as follows:—‘‘A local authority who have acquired any 
estate or interest in or control over any open space ; 
under this Act shall, subject to any conditions under which the 
estate, interest or control was so acquired—(a) hold and adminis- 
ter the open space . . . . in trust to allow, and with a view to, 
the enjoyment thereof by the public as an open space within the 
meaning of this Act and under proper control and regulation and 
for no other purpose; and (b) maintain and keep the open space 
- +. . . in a good and decent state, and may’ inclose 
it or keep it inclosed with proper railings and gates, and may 
drain, level, lay out, turf, plant, ornament, light, provide with 
seats, and otherwise improve it, and do all such other works and 
things and employ such officers and servants as may be requisite 
for the purposes aforesaid or any of them.” 


Tn 1905, the Commissioners of Poole Harbour ‘conveyed to 
the corporation of Poole a part of Sandbanks containing about 12 
acres, The conveyance was expressed to be made in consideration 
of certain covenants on the part of the corporation. The land 
was expressed to be conveyed to the council to hold “in fee simple 
to the intent that the same may for ever hereafter be preserved 
and used as an open space or as a pleasure or recreation ground 
for the public use”. Then it contained a covenant that the cor- 
poration “willat all times hereafter subject as aforesaid preserve 
the land hereby conveyed as an open space or as a pleasure ground 
or recreation ground for the use of the public and will’ take 
all necessary steps to maintain the land as such”. The 
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corporation proposed afterwards to erecta building as a 
residence fora permanent caretaker of that piece of land. The 
Attorney-General at the relation of individuals interested filed an 
action to restrain the corporation from building on the open space. 

Held, that the conveyance was a document inter partes in res- 
pect of which the covenantees would be the proper persons to sue. 
. The corporation of Poole, when they accepted this conveyance 
became subject tothe statutory duties and entitled to exercise 
the statutory powers laid down in the Metropolitan Open Spaces 
Act, 1881, which is now replaced by the Open Spaces Act of 1906 
in the material provisions in question. Under S. 10 the obligation 
is to keep the land as an open space and it continues to be an open 
space within the meaning of the Act though about 1/20th of it may 
be covered with buildings as here. Also the building proposed 
isa building connected with and ancillary to the enjoyment af 
the land as an open space, as a caretaker is necessary to carry out 
the obligations under the covenant and do everything necessary to 
enable the public to enjoy theland as an open space. The building ` 
sought to be erected is therefore within the corporation’s powers. 


— 


In re Lecu’s SETTLEMENT Trusts. PUBLIC TRUSTEE v. LEGH, 
(1938) 1 Cx. 39. 

Perpetuity—S pecial power of appointment—E-xercise of power 
in favour of 2 persons unborn at date of deed conferring power, for 
their joint lives as tenants in common—lInterest of whole to survi- 
vor—V oid. as offending rule against perpetuity. 

In exercise of a special power of appointment conferred on 
him by a deed of 1891, the testator exercised the power as follows: 
—Upon trust during the joint lives of my said grandson DC and 
grand-daughter JC to pay the income thereof to them in equal 
shares as tenants in common and after the death of either of them 
to pay the whole of the income thereof tothe survivor of them 
during the residue of his or her life but so that my said grand- 
daughter shall not during 21 years from my death have power to 
anticipate the half or the whole (as the case may be) of the income 
payable to her under this present trust.” Neither of the two 
grandchildren was alive at the date of the deed of 1891 which con- 
ferred the power. 

Held, the gift of the whole income to the survivor of them is 
void for perpetuity. The interest is contingent and not vested. 
The original interest given tothe two grandchildren is an interest 
to them as tenants in common. Upon the death of the first a new 
interest is given to the survivor, which is therefore a contingent 
one on his surviving the first to die. This reversionary interest is 


82 THE MADRAS LAW JOURNAL. [1938: 


contingent and will not necessarily vest within a life in being and. 
21 years thereafter,— 
Whitby v, Von Luedecke, (1906) 1 Ch. 783, followed. 


Sours SUBURBAN CO-OPERATIVE SOCIETY, LIMITED V. ORUM, 
(1937) 2 K.B. 690. 

Defamation—Libel—Publication in a newspaper—Action for 
libel against the author and newspaper—Defence of fair comment 
—Interrogatories served on the author as to the source of his: 
information and identity of the informants—If author privileged 
from answering those questions, 

The rule repeatedly laid down in practice according to which 
discovery of the names of a newspaper’s informants ought not to- 
be enforced in the absence of special circumstances does not apply 
to a case where the defence of fair comment is raised by a defen- 

ant, who is not sued as the owner or publisher of a newspaper 
but in his individual capacity as the author of a defamatory publi-. 
. cation in the newspaper. He can properly be interrogated, not. 
only as to the information he had when he wrote the alleged libel. 
and as to what precautions he took to verify his information, but 
also as to the identity of the informants, so long as they are 
within the scope of relevancy for the purpose of discovery as. 
defined by Lord Esher in Marriot v. Chamberlain, 17 Q.B.D. 154. 
For deciding the issue as to the condition of the mind of the person. 
publishing the statement, whether he was actuated or not by malice 
at the time of publication, it is cogent evidence to know if the in- 
formation upon which he acted was procured from a person who- 
could not possibly know anything about the matters in question,. 
and nevertheless he published the statements complained of as if 
they were based on sufficient information. 

Lyle-Samuel v. Odhams, Ltd., (1920) 1 K.B. 135, relied on. 


Cross (Inspector oF Taxes) v. LONDON AND Pokoik 
Trust, Limitep, (1937) 2 K.B. 718. 

Income-tax—Bearer bonds—Interest due not paid—Funding 
plan—Exchange by bearer bond-holder of fund coupons for interest: 
-——Value of funding coupons if ‘income arising’ to the company. 


A company held among its investments certain bonds of the 
United States of Brazil. Early in 1932 the Government of Brazil 
gave notice that it was suspending payment of interest on these 
and other bonds. It decided to fund the interest payable on these 
loans during a period of about 3 years and issued for the purpose 
of funding, bonds carrying interest in turn. The holders of the 
bearer bonds could exchange for funding their interest coupons. 
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bonds. The company surrendered the interest coupons on its 
1926 bonds as they fell due and received funding bonds. The 
company from time to time sold the funding bonds that it received 
in the market. The income-tax authorities claimed to assess the 
value of the funding bonds at the time of issue as “income arising 
from securities” to the company under case 1V of Sch. D contend- 
ing that the funding bonds represented the interest in money or 
money’s worth and distinguished the case in Scottish and Canadian 
General Investment Co., Ltd., v. Easson, 8 Tax Cases 265, as a 
case where payment of interest was made in securities of another 
company. 

Held, that these bonds were things of value but were not any- 
thing analogous to interest, A person receiving the bonds in these 
circumstances is not receiving interest or receiving income. From 
‘the point of view of the recipient, the result of the transaction was 
that he received, instead of interest, a capital asset. That capital 
asset, would, if the obligations under it were duly fulfilled, itself 
produce income which if and when it were received, would be - 
liable to tax. There was not income and the capital asset was, so 
to speak, substituted for the income. Where a debtor gives 
his creditor a promissory note for the sum he owes, he can in no 
sense be said to pay his creditor; he merely gives him a document 
or voucher of debt possessing certain legal attributes. 

Howard v. Opnams Press, Limirep, (1938) 1 K.B. 1. 

Contract—Breach of—Damages—Agreement not to disclose 
statement by party confessing offences commiited by him and others 
—If valid—Public policy—Disclosure of statement to trade union— 
Expulsion of party making the statement [rom the union—Damages 
if to be nominal or subtantial. 

The plaintiff H was a workman in the printing trade and was. 
a member of the National Union of Printing, Bookbinding and 
Paper workers, a trade union of his trade. It comprises in its 
membership all workers engaged in those works. The defendants 
are the printers of two papers. They had for several years orga- 
nised cross-word puzzle competitions. Up to some date in 1932 
they had eniployed the plaintiff H as a sorter in their competition 
department. The post of sorter gave an opportunity to them to 
be fraudulent and dishonest, if they were so inclined to be, by 
cheating their employers and the real winners of the competition 
by putting among the letters to be sorted a letter containing the 
correct solution, after they had ascertained what the correct solu- 
tion was. One C, acting on behalf of the defendants, came to know 
that the plaintiff could assist him to discover the swindlers in the 


deféndant’s staff. The plaintiff H gave some information and on 
K 
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Mr. C agreeing to keep the matter secret put the information into 
writing and made statements also implicating himself in the fraud. 
It was proved that Mr. C on behalf of the defendants promised not 


to use the written statement to the detriment of the plaintiff H and 
mot to divulge it to a third party. Mr.C was not however satisfied 
that H had divulged everything and therefore gave to the Secre- 
tary of the trade union a copy of the written statement of H, 
‘The plaintiff H was then expelled from the union and lost several 
benefits thereby, for example, unemployment benefit, etc. There- 
upon the plaintiff brought this suit for damages for breach of 
‘contract of secrecy which was broken by C. 

Held, that the document in question revealed a crime and the 
court will not allow as legal any agreement which has the effect of 
withdrawing from the ordinary course of justice a prosecution 
when it is for an act which is an injury to the public. The agree- 
ment here would have the necessary effect of restricting the 
opportunity which the defendants and others might otherwise 
possess to assist the authorities in the investigation of, and if 
necessary, in the prosecution of the alleged crimes. The contract is 
therefore illegal and opposed to public policy and not enforceable. 

Even if the agreement was a valid agreement, and the defen- 
-dants disclosed the confession in breach of the agreement, yet the 
damages were due to the plaintiff’s own wrongful act, namely, hav- 
ing knowingly acted to the detriment of the trade union. That act 
was the causa causans of the damage suffered by him by losing the 
membership and the wrongful disclosure was only the causa sine 
qua non. He will therefore be entitled only to nominal damages. 

Weld-Blundell v, Stephens, (1919) 1 K.B. 520; (1920) A.C. 
956, applied. 


Moraean v. ASHCROFT, (1938) 1 K.B. 49. 


Gaming—Bets—Bookmaker overpaying the backer—If can sue 
to recover such overpayment—Gaming Act, 1845. 


The plaintiff is a bookmaker and he claims to recover from 
the defendant, a licensed victualler who had been in the habit of 
making bets with him a sum of 24/. odd as having been overpaid by 
him to the defendant in settling bets. It was found that he was so 
overpaid by a mistake of fact. 


Held, that the action was not maintainable, In substance the 
dispute between the parties is a dispute between a backer and a 
bookmaker as to the state of the account between them: To 
ascertain whether or not an overpayment had been made it was 
necessary for the Court to examine the state of the account be- 
tween the parties. This is a thing which the Court is not entitled 
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to do, since by taking the account the Court would necessarily be 
recognising wagering transactions as producing legal obligations 
which is prohibited by the Gaming Act, 1845. The claim based on 
-a mistake of fact must fail, because that is based on an imputed 
promise to pay. In making the payment the bookmaker was under 
a mistake as to the nature of the transaction. He thought that a 
wagering debt was due from himself to the defendant, whereas in 
fact ıt was not. But if the supposed fact had been true, the book- 
maker would have been under no liability to pay which therefore 
was intended to be a voluntary payment. The payment was a 
voluntary payment and cannot therefore be recovered. 


Observations of Bramwell, B., in Aiken v. Short, (1856) 1 H. 
and N. 210, applied. 


JOTTINGS AND CUTTINGS. 


The U. S. Supreme Court.—Lawyers in this country will have 
watched with interest the controversy in the United States over 
the composition of the Supreme Court. The President has 
attempted to procure an alteration of that composition by the 
appoiniment of additional Judges, and the appointments were 
to be so made as to rejuvenate the Court and prevent it from 
hindering progressive legislation by a persistent majority of five to 
four in a largely fossilised—using the term with no disrespect— 
Court. The attempt was made within the limits of the Constitution, 
for the constitution creates a Supreme Court, but does not fix the 
number of Judges. That is left for Congress, and Congress has at 
various times altered the number, but since 1869 it has remained at 
nine, The Supreme Court has assumed power to decide on the vali- 
dity of Federal and State statutes. The power has been attacked as 
“usurped,” but it has been frequently exercised, resulting in invali- 
dating statutes known as part of the New Deal—the effort to bring 
social life into harmony with modern economic conditions. Lord 
Bryce in his American Constitution foresaw such a crisis as has 
now been threatened ; the appointment within the Constitution of 
additional Judges to override the old (Ch. 24 “The Working of the 
Courts”) ; and he concludes: “To the people we come sooner or 
later ; it is upon their wisdom and self-restraint that the stability of 
the most cunningly devised scheme of government will in the last 
resort depend”. Doubtless it is this ultimate verdict which has 
killed the President’s plan, however good his intentions, for it is 
now dead. But while the plan is dead, changes in the tendency of 
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the Supreme Court seem to be providing a better remedy, and more 
recent decisions are restoring haimony between the constituent. 


elements in government.—L.J., 1937, p. 75. 





Of Two Lenient Judges—We have our lenient judges; but: 


none to compare with the late Wright, J., and Cleasby, B., of earlier 
fame. 

It was said of Wright, J.: “Heis a supporter of the old iewi 
that the judge should be the friend of the prisoner at the Bar, 
watching and safeguarding his interests. and leaning, in cases of 
doubt, rather towards him than towards the wigged representatives 
of the Crown. Thus he has secured the confidence of the criminal 
classes and, when the circuits are chosen, there is no little rejoicing 
in such of his Majesty’s gaols as the learned Judge has elected to. 
“deliver ; for the occupants of these retreats feel themselves entitled 
to anticipate with confidence an impartial trial and a not excessive 
sentence”. 

Of Mr. Baron Cleasby it was written: “Before his election to 
the Bench he had been known as a careful and accurate pleader 
and a learned lawyer; but his gifts did not include the mysterious 
something which is essential for the equipment of a Judge, and he 
was least of all at home in a criminal court. His diffidence and 
over-elaboration confused juries, and his gentle spirit revolted 
against adequete sentences. 

“Knowledge of these shortcomings influenced the decision of 
a culprit who was asked whether he would like to be dealt with 
summarily or to go to the Assizes. Having ascertained that Mr. 
Baron Cleasby would be the judge, he loudly declared that he 
would be tried by ‘old Cleasleby’.”— L.J., 1937, p, 83. 





Ex-Judges and Practice—A correspondent asks whether a 
retired Indian Judge may practice before the J.C. The question 
was asked some years ago, andthe answer of the Bar Council is 
recorded in the Annual Report for 1931. 

“The Council decided that, in the absence of any objection or 
question raised by the Indian Government, India Office or Board 
of the Privy Council generally or in a particular case, it sees no 


objection to an ex-Indian judge practising before the Board of the 


Privy Council”.—L. J., 1937, p. 90. 





Milk and . the Constitution.—A situation similar to that of 
farmer Gallagher, but more piquant from the lawyer’s point of 
view, was that of Mr. Alexander, a solicitor practising in Derry 
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City. He, also, was a dairy farmer, his dairy and cows being just 
cover the border in the County Donegal. He also had applied fora 
licence and was refused; thereupon he applied to the K. B. D. in 
Northern Ireland fora mandamus. The rule was discharged by 
the K. B. D. and the Court of Appeal upheld that decision, The 
ground of refusal was that it was impossible to apply the Act to 
farmers whose premises were outside Northern Ireland territory. 

Before the Lords the bigger question was raised in the Gallagher 
case as to the constitutional validity of the local Act—a question to 
be determined on principles which apply to parts of the Empire far 
beyond the boundaries of Ulster and the Fre: State. 

By the Act of 192) the legislative powers of the Parliament of 
‘Northern Ireland were subjected to certian limitations, and it was 
not empowered, inter alia, to make laws “‘in respect of . . .. trade 
with any place out of the part of Ireland within their jurisdiction® 
except so far as trade maybe affected ... by regulations made 
for the sole purpose of preventing contagious disease .... ” 

The milk Act, said Mr. Gallagher by his counsel, not only 
interfered with, but it put an end to, the trade in milk between the 


farmers of Donegaland their good customers of Derry.~—L.J., 
1937, p. 90. 





Lord Atkin’s Judgment.—Lord Atkin, who delivered the judg- 
ment of the House, and the noble and learned Lords Thankerton, 
Macmillan, Wright and Maugham, who concurred, remained 
unmoved by this appeal. “Tne pith and substance” of the Act of 
the local Parliament, they held, was “in respect of” precautions 
‘taken “to secure the health of the inhabitants of Northern Ireland 
by protecting them from the dangers of an unregulated supply of 
milk,” i 

“Those questions”, said Lord Atkin, “affecting limitation on 
the legislative powers of subordinate Parliaments or the distribu- 
dion of powers between Parliaments in a federal system were now 
familiar, and he did not propose to cite the whole range of autho- 
rity which had largely arisen in discussion of the powers of 
‘Canadian Parliaments. It was-well established that one had to 
‘look at the ‘true nature and character of the legislation [Russell 
v. Reg. (7 App. Cas. 829) ], ‘the pith.aad substance of the legisla- 
tion.” . - 

It would seem that those men of Derry who prefer the 
‘flavour of Donegal milk to that of Londonderry County must cross 
the Border for a drink. Counsel in the case were Mr. J. M. 
‘Whitaker, K,C., and Mr, Cyril A. Nicholson for the appellant; Sir 
A.B. Babington, K. C. (Attorney-General for Northern Ireland), 
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Mr. J. C. MacDermott, K.C., and Mr. Gerald Dougherty for the 
respondent.—L.J., 1937, p. 90. 





Sir Fitzjames Stephen.—Of the Stephen legal dynasty the one 
to make his name most widely known in modern days, and indeed 
the only one to reach the Bench of the High Court in England— 
though others of the name and family attained equally high dis- 
tinction as Judges in Australia and India—was Sir James Fitz- 
james Stephen, whose classics on criminal law and evidence 
remain standard contributions to professional literature. He was 
the second son of Sir James Stephen, the Colonial Under-Secretary,. 
of whom it was said that he was a living “categorical imperative,” 
always held up as a model of devotion to duty.. To Fitzjames,. 
then a very small boy, his mother on one occasion put this ques- 
tion: “ Did you ever know your father do a thing because it was. 
pleasant?” To receive at once the answer: “Yes, once—when he 
married you”. A remark which indicated a considerable sense of 
humour on his part not usually credited to him in later life when he 
was jocularly dubbed “Gruffian” and “Giant Grim” in consequence 
of his Johnsonian brusqueness of speech. At Eton he would appear: 
not to have risen to the orthodox standard of scholarship there: 
expected, for, as one of the masters said to him: “If you do not 
take more pains, how can you ever expect to write good longs and 
shorts? If you do not write good longs and shorts, how can you: 
ever be a man of taste? If youarenot a man of taste, how cam 
you ever hope to be of use in the world?” Notwithstanding this. 
depreciation of his scholarship as understood at Eton, Stephen. 
managed to make good in most things which he touched. At. 
Cambridge, if he did not shine with any particular effulgence, he 
took an active share in the discussions at the Union and made 
many friends, including Henry Sumner Maine, who introduced: 
him as a’member of the “Apostles”, the accepted nickname for 
what was officially called the Cambridge Conversazione Society, 
where was discussed with the boldness of youth every conceivable 
kind of problem of life, of conduct, and the like, so that when he 
began to read for the Bar he possessed many qualifications from the 
intellectual point of view that make for ‘success—L. T., 1937, 
p. 163. 

His Professional Progress.—Success did not come hurriedly to- 
him, but gradually he made his name known on circuit, and in 185% 
he was appointed Recorder of Newark, and a year or two later, a 
Revising Barrister; he also received various compliments on the 
thoroughness in the presentation of his cases without, however, as 
he ruefully noted, receiving a corresponding recognition from the 
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solicitors in the shape of more remunerative briefs, All the while 

he continued busy with his pen, and making many notable friend- 

ships, among which has to be noted his growing intimacy with 

Carlyle, although his first introduction to the sage was prefaced 

by a curious incident. On his call at the house in Cheyne-row, he 
was ordered off by Mrs. Carlyle, who took him for an American 

celebrity hunter, but as he submitted so peacefully she relented, 

called him back and, discovering his name, apologised for her wrath. 

So intimate did he become with Carlyle that John Morley, then 

editing the English Men of Letters series, asked him to contribute 
the volume on Carlyle—an invitation which he accepted but after- 

wards retracted on the ground that he should have “to adopt too 

frequently the attitude of a hostile critic’. He was, however, one 

of the executors under Carlyle’s will. Concurrently with these 

incidents, Stephen was engaged on and brought out his Generale 
View of the Criminal Law of England—a volume afterwards 

eclipsed by the History of English Law, that great work with 

which his name is chiefly associated, along with his masterly book 

on Evidence, in which the principles are boiled down with laconic 

brevity and clarity —L.T., 1937, p. 163. 


In India and After.—In 1869 came the offer of the post of 
J.egal Member of the Council in India—an office which had been 
held by Macaulay in earlier days, and by Sir Henry Maine more 
recently—and this he accepted, with the view particularly of cody- 
fying various branches of the law obtaining in our great eastern 
dependency. To this task Stephen gave himself whole-heartedly, 
and he achieved much success, if not all that he would have wished. 
It pleased him to think, too, that the post, on its first creation, had 
been offered to his father. This work so eminently congenial to 
him, served but to whet his appetite for labour of the 
same kind when he returned to England. His little book on 
Evidence already referred to was in its first inception drawn as a 
Bill and was actually introduced in the House of Commons, but 
that institution, never very enthusiastic about legal matters, could 
not find time to do more than read the measure a first time. This 
and other codifying work carried out with meticulous care by 
Stephen pointed him out for further promotion, and this came in 
1879, when he was appointed to fill the vacancy on the Bench 
created by the resignation of Sir Anthony Cleasby. To his work 
as a judge he gave of his best, and though his manner was not 
always as suave as might be, and though he is said to have shocked 
a Liverpool audience by asking in all simplicity, “What is the 
‘Grand National’?” he did his work with that inborn conscientious- 
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mess so characteristic of him, till failing health induced his 
resignation in 1891 under medical advice. He died three years 
dater.—L.T., 1937, p. 163. 
Obiter Dicta-—Though rarely indulging in observations not 
strictly germane to the subject with which at the moment he was 
occupied, his humour occasionally came out in some witty and 
shrewd dictum, One instance may be re-called. Referring to the 
work which engaged his attention for so many years—that of codi- 
fication—and the slight esteem in which it was held by members of 
the Profession, he improved upon the caustic definition of a jurist 
as a person who knows a little of the laws of other nations but not 
much of his own, by declaring that a jurist is generally looked 
upon as “a fool who cannot get briefs”. After that, who shall say 
“hat he was deficient in a sense of humour?—L.T., 1937, p. 164, 





Lord Mansfield.—It is interesting to note the revival of interest 
in Lord Mansfield. Lord Birkenhead may be said to have started _ 
the revival by the inclusion of Lord Mansfield in his Fourteen 
English Judges. The sketch there given contains a summary of the | 
«chief decisions of the great Chief Justice. A more popular account 
-of his career by Mr. John Sparrow is given in the collection of 
essays by various hands, From Anne to Victoria, which has lately 
‘been published ; and the recent full biography,by Mr. C.H.S. Fifoot, 
was the occasion for an article in the Law Quarterly Review for 
Jast April by Sir William Holdsworth, who has already dealt with 
Lord Mansfield in the History of English Law and elsewhere. 
Perhaps this wealth of literature can be ascribed to the fact that 
-we are approximately at the bicentenary of Lord Mansfield’s call 
to the Bar at Lincoln’s Inn. That was in 1732. Twenty-four years 
-of unbroken success brought him to the Chief Justiceship in 1756, 
and after equally unbroken success as a Judge he retired in 1788; 
“retired”, says Mr. Sparrow, ‘‘to indulge in planting and landscape 
‘gardening on his estate at Kenwood, where he died just as a new 
-era was opening in Europe in 1793”. Seventy-four years had passed 
-since William Murray—to be known en route to the Bench as 
-“Silvertongued Murray”’—had started as a boy of 14 to ride on his 
-pony from Perth to London to enter Westminster School.—L.J., 
1937, p. 137. 


A Great Chief Justice——Popularly Lord Mansfield is best 
“known for his judgment in the Somersett Case (1772, Lofft 1). 
“The whole story is to be found in Mr. E.C.P. Lascelles’ Granville 
-Sharp and the Freedom of Slaves in England. ` “It is- so odious, 
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that nothing can be suffered to support it but positive law”. Lord 
Mansfield found no positive law authorising slavery in England 
and so the judgment ended: “The black must be discharged.” 
Mr. Sparraw ascribes to the Chief Justice the line: 

_ Quamvis ille niger, quamvis tu candidus esses, “Perhaps the 
happiest Virgilian quotation ever made”. We presume this is 
authentic, though neither Lofft nor Mr. Lascelles include it. Lord 
Mansfield’s reversal of the outlawry of Wilkes, on a point taken by 
himself after he had rejected the various arguments which the 
ingenuity of counsel had suggested, was contained in a speech 
which has become famous, (1768, 19 St. Tr., 1111): “I will not do 
that which my conscience tells me is wrong on this occasion, to 
gain the huzzas of thousands, or the daily praise of all the papers 
that come from the press: I will not avoid doing what I think is 
right, though it should draw on me the whole artillery of libels’s 
Later came the Gordon Riots when Lord Mansfield’s house in 
Bloomsbury Square was burnt and all his library destroyed. But 
his often expressed desire for toleration remained, Speaking on 
toleration in Parliament, he said: “I have not consulted books; 
indeed, I have no hooks to consult”. But he declined compensation. 
When asked for an estimate of his loss he replied: “How great 
so ever that loss may be, I think it does not become me to claim or 
expect reparation from the State. I have made up my mind to bear 
my misfortune as I ought.” “Mansfield however’, says Mr. 
Sparrow “was more than a just Judge. He was a great law refor- 
mer”, This aspect of his judicial career we will deal with later, 
— L.J., 1937, p. 137. 





Poverty and Genius—An interesting and provocative letter 
from the wife of.a well-known author appeared in the Times this 
week. It raised the question of poverty and genius and concluded 
generally that our educational system is not fitted to give genius, 
wherever it may arise or be found, a fair chance. We are reminded 
that nearly all the great poets of the past century or more were men 
who could afford a University education, and that of those who did 
not go to the University, all save the lonely star Keats, were never 
of comfortable or sufficient means. So we are asked to believe 
that you have no chance as a poet unless you are well off. This 
may be true of poets or painters, though we should think that the 
true genius is superior to all the disadvantages of poverty or res- 
tricted education and will make his own opportunities. How often, 
for instance, in the past, or in our own day, does the hardstone of 
poverty sharpen the blade of Scottish genius? ‘As for lawyers we 
cannot say that genius alone is required. The chief qualities needed 
for success as a lawyer are industry, frugality, a good digestion and 

L 
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memory, and above all, self-confidence ; and we doubt if the public 
school and University system of education is particularly favour- 
able to all, or, indeed, to any of them. As for the poets, who were 
the main subject of this interesting letter, of course it isa good 
thing to have plenty of them—if they are good. But how can they be 
discovered in time to receive State aid:and the highest chance at the 
public, expense? The Secretary of State for Education could hardly 
be expected to start a staff of inspectors who would go round the 
country searching for prospective Keats and Shelleys.—L..J., 
1937, p. 139. 


—_—_—— 


Disobedience to Subpoena. Disobedience to a Crown Office 
subpoena is a manifest contempt of the authority of this Court; 
disobedience to a subpoena from quarter sessions is not”. The 

*law as thus laid down (1834, 1 Ad. and E. 598, 603), in the case of 
Rex v. Brounell, is still binding: Rex y. Judge; ex parte Justices of 
the Isle of Ely (1931, 2 K.B. 442, 445). Thus Langton, J., in 

_ the Divorce Court on June 21 ordered the issue of a Bénch 
warrant for the arrest of a -person who had failed 

-to attend the Court as a witness on subpoena (Times, June 
22). The witness must be committed for contempt; an a order 
had been issued by the Bench for his attendance a week before; he 

-had disobeyed the previous summons and he had now disobeyed the 

. Bench’s order (See Archbold’s Criminal Pleading, 1934, 29th edn., 

-p. 493). Ifa witness in a -civil case has been regularly served and 

-has had his expenses tendered within a reasonable time and does 
not attend, or does attend and refuses to give evidence, he may be 
attached and, moreover, an action for damages will lie against 
him by the party who sent out the subpoena (see Halsbury, Hail- 
sham edn., vol. 13, Evidence, p. 735, par. 808). The King’s Bench 
‘Division has no power to attach for contempt a witness who has 
disobeyed a subpoena from quarter sessions. Quarter sessions 
itself has power to fine or imprison for contempt; indictment or 
information may be brought, and an action for damages is also 
available if the party on whose behalf the subpoena was issued is 
damaged by the failure of the witness to attend: per Avory, J., in 
Rex v. Judge (supra, at pp. 446, 447.) —L.J., 1937, p. 139. 





Lord Mansfield and Toleration—In referring last week to some 
aspects of Lord Mansfield’s career, we méntioned his desire for 
‘toleration. That the subject of toleration has not ceased to be of 
interest is shown by the address recently delivered by Lord Mac- 
millan at The Hague (ante, p. 107), though the conditions in 
respect of which the matter is now discussed are different. In 
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Lord Mansfield’s time toleration meant primarily toleration of 
dissentient religious opinions, and Atcheson v. Everett, (1775, 1 
Cowp. 382) was illustrative of his views. The evidence in that 
case depended on an affirmation by a Quaker, and the question 
arose how far the Statute 7 and 8 Will. 3, c. 34, which authorised 
affirmations by Quakers, extended. “I wish”, said Lord Mansfield, 
“that when the statute was made, the affirmation of a Quaker had 
been put on the same footing as an oath in all cases whatsoever”, 
and he passed on to the general question of Nonconformity. “The 
Legislature formerly looked upon Nonconformists as criminals, 
and Quakers, in particular, as obstinate offenders. This only 
served to increase their number ; if they had been let alone, perhaps 
they would not have come down to these times. The more generous 
and liberal notions of the present times do not look upon real 
scruples in the light of an offence”. In suggesting that Quakers 
and Nonconformists would cease to exist if let alone, Lord Mans- 
field was wrong. He would have realised this if he could have 
foreseen Lord Justice Fry a hundred years later as one of the mem- 
bers of a great Court of Appeal—Esher, Bowen and Fry.—L./., 
1937, p. 151. 


— oie mig 


Reforms for the Future —Toa certain extent the work and 
arrangements of the Court of Appeal and the High Court have 
been simplified and facilitated by changes made in accordance with 
the recommendations of the Business of Courts Committee and 
the King’s Bench Commission ; though no doubt further effect will 
be given to them, particularly as regards fixing dates for trial in 
the King’s Bench Division. This should greatly contribute to the 
convenience of litigants and help to check the “flight” from the 
courts to arbitration. The New Procedure, which was introduced 
on Lord Sankey’s initiation as an optional measure, should be ex- 
tended; for, as has been said, causes should not be sorted out and 
a good procedure provided for some and a bad procedure for 
others. It was stated some time ago that the Rules of Court are 
under review, and it may be hoped that the work will make pro- 
gress during the coming year. It is a good many years now since 
the late Sir T. Willes Chitty enabled the Rule Committee to cancel 
a number of obsolete rules, but that is about the only revision 
which has been effected, while from time to time additions have 
had to be made to meet new circumstances, The rearrangement of 
the Divisions by getting rid of the ill-assorted Probate, Divorce 
and Admiralty Division and dividing its work between the other 
Divisions remains to be done—if, in fact, this obvious reform can 
ever get under weigh—and it must not be forgotten that the Second 
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Interim Report of the Business of Courts Committee (its main 
Report), and the Report of the King’ s Bench Commission, each 
had a strong memorandum urging more vigorous reform ; the for- 
mer by Lord Wright and the latter by Mr. E. Clement Davies, K. 
C. Support has been given by the President of the Law Society to 
Mr. Clement Davies’ argument for the extension of County - Court 
Jurisdiction. Altogether, the new legal year should see.a general 
advance on the path of procedural reform. In substantive law 
the Reports of the Law Revision Committee on Contract and the 
Statute of Limitations should fructify.—L.J., 1937, p. 227. 


on 


Unjust Wills—The Inheritance (Family Provision) Bill, 
e Which has been introduced by Mr. Holmes, was given a second 
“reading on Friday of last week by 159 to 29. But other Bills, of 
recent years having the same object have got thus far without 
reaching the Statute Book. No doubt there is‘a ‘strong argumerit 
against the testamentary disposal of property without regard to the 
just claims of wife or husband and children, and in most countries 
the law in some form or other forbids this. In England there is 
no restriction on the power to make a will exactly as the testator 
pleases. Cases where this power has been used in gross disregard 
of family obligations not infrequently occur, and the real question 
is as tothe form which a limitation of free testamentary disposing 
power should take. The assignment to wife and children of a 
definite share of the testator’s estate is the method adopted in 
countries of which the legal systems are derived from the Civil 
Law. The alternative method is to confer a discretion on the 
Court to correct an unjust will. The present Bill adopts the latter 
course. Where a testator has not made reasonable provision for a 
spouse or child, the Court may at its discretion order such 
reasonable provision as it thinks fit to be made out of capital or 
income; this may be subject to conditions or restrictions. Such is 
the main provision of the Bill, but the Court is to have regard to 
the testator’s reasons, so far as ascertainable, for the dispositions 
of his will, The jurisdiction is one which the Judges of the 
Chancery Division are well able to exercise, and it may be hoped 
that the Bill will have a better fate than its predecessors,—L./., 
1937, p. 317. 


End of Penal Servitude?—Sir Holman Gregory has recently 
forecast, apparently on good authority, the forthcoming abolition 
of yet another of our antique survivals—penal servitude, In a 
speech at Manchester on November 2, he said :— 
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“You will see an account iù detail in the newspapers shortly 
of what the Home Secretary proposes to do with regard to habitual 
criminals and some other offenders. He proposes to do away with 
penal servitude and to provide in its place another form of impri- 
sonment, a provision that prisoners can be sent to what can be des- 
cribed as labour camps.” 

Asked afterwards to leave no misunderstanding on the matter, 
he said it was quite correct that the Home Secretary “would pro- 
pose to substitute for penal servitude a form of imprisonment, 
with further provision for the incarceration of those who were a 
real danger to the public. He thought the Home Secretary’ had 
been moved to try to do away with penal servitude because of the 
outcry made by some Judges in recent years against the hypocrisy 
of letting men out on ticket of leave under the conditions of to-day. 
He had known of many of these ticket-of-leave men who woul 
starve because they could not get work, and therefore committed 
fresh offences that meant that the whole of their original sentence 
had to be served.” —L.J. 1937, p. 330. 





The Ritual of the House—The casual visitor who may per- 
chance find himself in the lobby of the House of Lords when the 
Lords are to sit in their judicial capacity may be a little surprised 
to observe shortly after 10.80 a gaitered bishop leaving the pre- 
cincts, causing the visitor to wonder what a prelate “allait faire 
dans cette galere” at that time of day. The reason is that even 
when sitting as a judicial chamber it is still the House of Lords, 
and by a long-established custom the proceedings are opened with 
prayer—a fact which appears in the formal record of each day’s 
work. According to May’s Parliamentary Practice, in the event of 
a Bishop not being present (although he ought to be) prayers are 
read by the Lord Chancellor or, in his absence, by the senior Lord’ 
of Appeal in Ordinary, It is significant, however, that those 
counsel who are to appear in the cases set down for hearing and 
who are waiting in the lobby are not invited to share in the inter- 
cessions offered by the officiating Bishop or lay Lord, and indeed 
they are required to wait till the attendant comes to the door of 
the House and in a stentorian voice calls “Counsel,” whereupon 
they may enter by the door leading to the Bar, which is then 
closed once again.—L.T., 1937, p. 484. 

Lord Eldon and Lord Chelmsford.—Although by his political 
opponents it used to be said that Lord Eldon rarely attended his 
parish church or took any very deep interest in ecclesiastical affairs 
apart from their political aspect, he not infrequently read the 
prayers in the House, sometimes following them by a few vigorous 
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expletives hardly consonant with the aspirations to which he had 
been giving voice. Whether these stories are true or are merely 
the embellishments of those who were on the opposite benches can- 
not be known with any certainty. Of one of his successors on the 
Woolsack, Lord Chelmsford, we have, however, .an entertaining 
anecdote regarding his. function of leading the devotions of the 
House. It appears that he had rather a partiality for discharging 
this duty, which, as has been pointed out, devolved upon him in the 
absence of a prelate. On one occasion the particular bishop who 
should have been in attendance had not arrived at the prescribed 
hour, whereupon the Lord Chancellor, without giving the bishop 
any “law,” proceeded to perform the ceremony. Scarcely had the 
service begun when the defaulting prelate arrived breathless, but, 
was of course too late, After prayers were over, and as the 
Chancellor was preparing to note the occurrence according to 
custom, the bishop hastened upto the table with the petulant 
protest—it seems that even prelates can occasionally be petulant: 
“I think your Lordship needn’t have been in sucha hurry; you 
might have given me a moment.” “Oh, if that’s all,” rejoined the 
Chancellor, taking up his pen, “T'I make a minute of it,” and with 
that airy persiflage the disgruntled prelate had to be content. It 
was in keeping, moreover, with that wit for which Chelmsford had 
always been noted. While still at the Bar it may be recalled that 
he objected to the irregularities of his opponent in the examination 
of his witnesses by repeatedly putting leading questions. ‘I have 
aright,” maintained his opponent, “to deal with my witnesses as I 
please.” “To that,” replied Thesiger, “I offer no objection. You 
may deal as you like, but you shan’t lead.” Could anything have 
been more neatly put?—L.T. 1937, p. 484. 
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DELEGATED LEGISLATION IN MADRAS.* 
Form of Delegated Legislation. 

Mr. C. T. Carr in his book on ‘ Delegated Lepielstion’ 
‘Says: x 
“Blackstone gave currency to the artificial division of English Law into 
iLex Scripta and Lex non-Scripta. With the latter we'are not now concerned, 
The former—the written law—has been again divided into three parts. The 
frst and now far the smallest part is made by the Crown under what survives 
-of the prerogative. The second and weightiest part is made by the King 
‘in Parliament and consists of what we call Acts of Parliament. The third 
-and the bulkiest part is made by such persons or bodies as the King in Parlia- 
ment entrusts with legislative power. It is with this last part that these 
- pages will deal. Itis directly related to Acts of Parliament, related as child 
to parent, a growing child called upon to relieve the parent of the strain of 
-over-work, and capable of attending to minor matters while the parent 
-manages the main business. 4 


Perhaps the last portion of the above statement will apply 

with equal truth to the conditions obtaining in Madras where 
Statutory rules and orders are increasing daily in volume. The 
dast publication of the Statutory rules and orders here in book 
form was in 1924, and they had swelled to four volumes 
‘then. If they are again printed and published up-to-date with 
ithe fresh amendments and additions, they must add considera- 
„bly to the existing number and size of the volumes. 


Now, legislation is here used in the sense of the func- 
‘tion of legislating and not of the enactment itself, and 
-delegated legislation means for our purposes only the exercise 
-of the power delegated to the Local Government or the 
‘Governor-in-Council under the old Goyernment of India Act, 





* Third Lecture. 
(1) C. T. Carr: Delegated Legislation, page 2. 
M 


98 THE MADRAS LAW JOURNAL. l [1938 


to make rules and regulations in the various departments. 
Very often we find in the statutes different expressions such 
as ‘regulations’, ‘rules’, ‘orders’, ‘by-laws’, ‘statutes’ and 
‘ordinances’ used to indicate the subordinate legislation of the 
departments. Thus for instance in S. 59 of the Madras City 
Municipal Act (TV of 1919) we find the words ‘the Local 
Government may make-rulés regulating the procedure with 
regard to elections and appointments’. 


..,, The word ‘regulations’ appears in S. 43 (1) of the Andhra. 
University Act (II of 1926) indicating the rule-making power 
of the Academic Council. The -word ‘by-law’ appears in: 
S. 18 of the Madras Cattle Diseases Act (IL of 1886) enabling 
the Governor-in-Council to make by- laws for the more effec- 
wally preventing of the spreading of infectious or vonga 
diseases among animals. . . 


The word ‘order’ appears in S. 26 of the Cochin Port 
Trust Act (VIII of 1925): “Every order or regulation made 
by the Board under Ss. 22, 23 and 25 sball..... be subject 
to the previous sanction of the Local Government.” $ 


© The word ‘statutes’ finds a place in S. 16 of the Madras 
Uhiveniy Act (VII of 1923) where the Senate is empowered 
to make ‘Statutes’ in stb-cl. (1). In the same section under . 
sub-cl. (2) we find the Senate given the power to modify .or 
ċancel ‘ordinances’ and regulations in the manner prescribed. 
by the Act. 


How effected. ae 

Delegated legislation is accomplished in different ways by 
the executive department or body concerned, the: statute men- 
tioning merely that the Local Government may ‘prescribe’ or 
‘approve’ or ‘sanction’ the rules so made. 


(1) Under S.5 of the Abkari Act (I of 1886) we find 
` the words “The Governor-in-Council may from time to time 
make rules (7) prescribing the powers and duties under this. 
Act to be exercised and aaa by Abkari officers of the 
‘several classes.” 
(2) Under S. 352 oe the Madras City Municipal Act (IV 
of 1919) “no ‘by-law’ made by the Council under the Act 
shall have any validity unless and nanl it is ‘sanctioned’ by- 
the Local Government.” 


t 


I] THE MADRAS LAW JOURNAL: 99 


(3) Under S. 42 (1-c) proviso of the Madras Town Plan- 
ning Act (VII of 1920) if the Municipal Council has failed to 
adopt a scheme proposed by the owners of any land within the 
area, the Local Government may ‘approve’ the proposed scheme, 
subject to such modification .. . . and thereupon the scheme 
shall have effect..... 


Under S. 1 (3) of the Bhavani Reservoir Irrigation Cess 
Act (XIV of 1933) it is stated that the Act shall come into 
force on such date as the Local Government may by notifica- 
tion in the Fort St. George Gazette ‘appoint’; and fora sample 
of the Local Government fixing the standard of any levy we 
have it in S. 29 (f) of the Abkari Act (I of 1886) which 
says “the Governor-in-Council may make rules ..... ‘fixing’ 
for any local area the minimum price below which any countrf 
liquor shall not be sold”. 


‘Order,’ ‘Regulation’ and ‘Rules’. 

Perhaps the criticism against the indiscriminate use of 
the same word ‘order’ for legislative, judicial or executive act 
may be incontrovertible. That criticism will hold good even 
as regards the frequent confusion in the use of the expressions 
‘regulations’, ‘orders’ and ‘rules’ to connote the same sense. 
The word ‘regulation’ implies on the face of it any legislative 
attempt applicable generally. But when we think of a definite 
procedure we feel the necessity for ‘rules’ only. ‘Order’ more 
appropriately describes the executive function or a judicial 
- decision or act. But so long as there is no definite meaning 
ascribed to each of these by the statutes themselves, there will 
be difficulty always in assigning the exact shade of meaning to 
the words. 


Moreover, greater difficulty is sometimes caused by the 
very nature of the subject-matter of such ‘orders’ or ‘regula- 
tions’. For instance, some of the departmental rules have no 
more affinity to legislation than mere office circulars addressed 
by a superior to his subordinates. Hence intrinsic defect 
there must normally exist in trying to define these terms or to 
distinguish clearly between the legislative and administrative 
in this field of action. We can easily understand what exactly 
an executive function or order is by looking for illustrations 
from the Acts themselves, The following examples will make 
it clear: 
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(1) The order issued by the Collector cancelling or sus- 
pending any license or permit granted in exercise of the power 
given tohim by S. 26 of the Abkari Act (I of 1886) is an 
executive order. f 


(2) So also under the same Act the exercise by the 
Collector of his power to issue a warrant for the search of 
any liquor in respect of which an alleged offence has been 
committed (S. 30), is an executive order. 


(3) The exercise of the power given to the Liquidator 
under the Madras Co-operative Societies Act (VI of 1932) to 
institute and defend suits on behalf of the Society [S. 47 (3) 
{a)] can be classified among executive orders. Under the 
same section in clause (c) we find the liquidator given the 
‘power ‘to investigate all claims against the Society and subject 
to the provisions of this Act to decide questions of priority 
arising between claimants’. This is certainly a judicial func- 
tion; again sub-clause (d) gives him power to pay all claims 
against the Society according to their respective priorities, 
which is clearly an executive order. 


Delegated legislation, however important in the actual 
conduct of the governmental administration, cannot be elevat- 
ed to the sphere of legislative action. With all the sanctity 
behind the rules so framed, we know they are created by the 
statutes and have no independent existence. 


Growth of Legislation in Madras. 

The large growth of legislation in Madras during the past 
two decades will be amply borne out by the increase in the 
size of the Statute Book. Although control by executive 
action was recognised in the shape of refusal of assent by the 
Governor or the Governor-General as the case may be under 
the Government of India Act, 1919,—and very rarely too 
such a power has been exercised in the past—many pieces 
of legislation have found their way into the Statute Book. And 
many of them have been introduced into the legislature on the 
initiative of the Government itself. 


But a marked tendency is visible in recent Acts to legislate 
more for social and economic betterment of the people. But, 
inevitably, when collectivism supersedes individualism, some 
of the individual rights have to be sacrificed for the sake of 
the common good; for ‘the rights of the community bulk 


. 
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larger than the rights of the individual. The State enforces 
the law passed by the legislatures. Butin the shape of dele- 
gated ‘discretion’ the departments sometimes overstep the 
bounds of their authority. Willis in his “Parliamentary 
Practices of English Government Departments” describes sub- 
ordinate legislation thus: 

“ All action implies discretion; the only question, but the all important 
question, is how much. When a mother tells the nurse that the children 
.must not get their feet wet, she legislates; but so far nothing has happened 
except disturbance of the air by sound waves. Itis for the nurse to carry 
out the orders, and she may do itin one of two ways. She may keep the 
children by her side and if she seesa puddle she may keep them away from 
it vi et armis. She is then acting in atrue executive capacity, like the sheriff 
on an attachment of goods. Butif the children are intelligent and old enough 
to go far afield she will tell them of their mother’s orders, and direct them 
not to walk near ponds or puddles. If the mother had not given the priog 
order, we should say that the nurse was legislating and in any case to the 
children the nurse is here the legislature.’”’* 


Causes for Delegated Legislation. 

When the legislatures pass a number of acts every year, 
they naturally feel disinclined to go into the minute details of 
working them out. Hence the initiative is taken, as soon as 
an act is passed, by the department concerned to draft the 
rules and regulations and place them on the Table of the 
House, if required by the Act, for formal approval of the 
legislature. 


Mr. Carr who is a strong advocate of delegated legislation 
remarks at p. 20 of his book, that: 

“No one who looks at a collection of the annual output of delegated 
legislation can seriously propose that Parliament should now cancel the con- 
cession of legislative power and should undertake for the future under its 
own direct authority all the legislative activities which at present are left to 
His Majesty in Council orto the various public departments.”? 

Indeed there is some justification in feeling that much of 
the details will be technical in nature and will be more suited 
for the departments to do. For instance, rules pertaining to 
legal procedure or financial intricacies cannot be discussed in 
the House of Representatives without setiously obstructing the 
more important work of deliberating on vital questions affect- 
ing a whole country. Indeed one cannot close one’s ears to 





(1) Willis: “ Parliamentary Practices of English Government Depart- 
ments”, page 52. 
(2) Delegated Legislation, page 20. 
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some of the plausible reasons given for the growing habit 
of delegated legislation. They are as follows :— 


(1) Emergency or urgency is a prime reason, sometimes, 
for such delegation. The various regulations under the 
Defence of the Realm Act were supposed to have been 
passed in England under the stress of a national danger, 
namely, the Great War of 1914, Since the legislature 
will not be always sitting, and even if sitting, since its slow 
movement may not cope with the task of administration, wide 
powers are given usually to the executive to carry out the 
measures in all their details within certain limits and under 
certain conditions. But, the reign of ordinances in India 
during the days of the Civil Disobedience Movement demon- 
Strates the powers of the executive, so very unprecedented in 
their scope and arbitrariness, that they cannot be brought 
under any of the classifications of delegated legislation. None- 
theless, illustrations can be given of an ordinary case of 
urgency where subordinate legislation willbe more helpful than 
otherwise. In the case of an epidemicneeding urgent measures 
against its spreading, delegated legislation by the departments 
to combat such a sudden menace to public health may be a 
distinct advantage. Thus under S. 18 of the Madras Cattle 
Diseases Act (II of 1886) it is provided that the Governor- 
in-Council can make rules and prescribe such ‘by-laws’ as may 
be.necessary from time to time for the more effectively pre- 
venting of the spreading of diseases among cattle. 


(2) Next, the somewhat stale but nonetheless preqicanly 
urged reason, is want of time for the legislature to devote 
itself to all the details owing to pressure of normal work and 
protracted discussions in the House. 


(3) Again the want of adequate technical knowledge in 
the members of the legislatures makesit incumbent for the 
departments, who deal with the actual problems, to have the 
power of legislating themselves. 


(a) For instance, the Madras State Aid to Industries Act 
{V of 1923) provides in S. 19 (a) for rule-making powers of 
the Local Government to regulate matters such as (7) the 
classes of industrial businesses or enterprises to which and the 
purposes for which aid may be given. In such a case the legis- 
lature may not be expected to possess the expert knowledge 
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that is needed to make provision for the different kinds of 
industries. 

(b) In the Madras Prevention of Adulteration Act 
{III of 1918), S. 20 empowers the Local Government to make 
rules under sub-clause (¢) prescribing standards of purity of 
milk, cream, butter, ghee, cheese or any food and determining 
what deficiency there is in any normal constituent of any of 
these articles or what addition of any extraneous matter or 
proportion of water in any such article or any preparation of 
the same, and under (f) prohibiting the abstraction of any 
ingredient from any food, etc. It is impossible for the legis- 
lature to have the expert knowledge to legislate for these 
matters. 

(4) Sometimes an unforeseen contingency or future condi» 
tion may have to be provided for in a general scheme of 
reform introduced by the Act. Then naturally and necessarily 
the legislature has to delegate its functions to the departments 
for the sake of tackling such future problems in a fresh 
scheme whose scope may not be quite anticipated at the time 
when the Legislature passes the Act. Thus under the Madras 
District Municipalities Act which contains a large number of 
sections, S. 305 empowers the Local Government to make rules 
altering, adding to or cancelling any of the following schedules 
in the Act, namely, Schedules II, III, IV, V. and VI. Such 
- wide powers as cancellation of the schedules are given to the 
Local Government because of the nature of the work which 
demands departmental adjustments, though of course a draft 
of such rules should be placed before the Legislative Council 
and could not be considered jenforcible unless the legislature 
approved of them with or without modification. 

(5) Another feature favouring delegated legislation but 
which is really a result more than a cause, is its ready adapta- 
bility to unforeseen circumstances, marking the enormous 
flexibility effected thereby in the actual work of administration. 
Because, the practical use to which experience of departments 
can be put encourages legislatures to leave to the executive 
more and more the task of meeting new situations that may 
arise without disturbing many of the main arrangements 
legislated-upon. 

© (6) This practice of allowing the departments to legislate 
for themselves allows incidentally room for making experi- 
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ments also. The direct advantage of this can be always observed. 
in matters like Town Planning, etc., where much is the result 
of experimenting as well as improving upon previous schemes.. 


(7) Perhaps one more reason we can add to the list, 
mentioned by Sir Joshua Stamp. namely, political feeling. He 
says: 

“If a general principle has been carried by a majority of the House after 
strong opposition and perhaps prognostication of failure, itis obvious that 
concrete instances of practical difficulty would relight all the fires of con- 
troversies with a chorus of ‘I told you so’. The simple application of the 
principle upon which the majority had agreed in some local area or at some 
particular emergency might raise over and over again in acute form all the 
heated arguments that attended the original debate, and thus make adminis- 
tration on judicial and uniform lines impossible.” 

e  Bythe above statement the learned writer has made it 
clear that delegated legislation would obviate such embarras- 
sing situations. i 


Criticism against Delegated Legislation. 


Mentioning the necessity and advantages of delegated 
legislation, we should not omit to retail some of the criticisms 
levelled against it. 


(1) It is true that, in some cases, matters really pertaining 
to the rights and property of the subject may be left to be 
worked out by the Department with the necessary evil result 
that laws would be promulgated which have not been considered 
or have had little supervision by the legislatures. It endangers 
the safety of civil liberties of individuals when excessive rule- 
making power is wielded by the departments. 

(2) Another apprehension of critics as regards delegated 
legislation is that since the facilities afforded to the legisla- 
ture to scrutinize and control the delegated powers are limited 
and imperfect there is constant danger of delegated legislation 
exceeding the. limits set by the enabling statute. Sometimes. 
danger even lurks in the loose definition of the area of delegated 
legislation. For instance, under the Indian Motor Vehicles. 
Act (VIII of 1914), S.11 (c) the Local Government of a 
Province is empowered to prescribe conditions subject to which 
and the fees (if any) on the payment of which, motor vehicles. 
may be let or plied for hire in public places. Two new rules. 
have been framed by the Government of Madras [13 (e) and 


(1) Journal of Public Administration (1924), page 26. 
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14-B, Fort St. George Gazette, 17th August, 1937, p. 1442 and 
14th July, p. 1320, respectively]. R.13 (e) is as follows: 

“Tf any substantial damage other than that due to ordinary wear and 

_tear has been caused to any bridge or culvert on any Government road, or to 
any other property appertaining to any such road by the running of the motor 
vehicle, the permit-holder shall, upon demand by the District Superintendent 
of Police, pay such compensation for the damage as may be specified in the 
demand. If the licencee fails to pay the compensation, the District Super- 
intendent of Police may suspend the permit until the amount demanded is 
paid.” 

Again r. 14-B says: 

“ Where any District Superintendent of Police or the Commissioner of 
Police at any time after a motor lorry has been registered, has reason to 
believe that the condition in r. 14-A has been infringed, such officer may, after 
notice to the registered owner, direct that the registration be cancelled.” 


Now r. 14-A is: 


“ Every registration certificate granted in respect of a motor lorry shalP 
be subject to the condition that the gross weight of the vehicle including any 
burden which it may be carrying, but excluding the driver and one other per- 
son, shall not exceed the maximum laden weight specified in the certificate of 
registration, or, if no such weight is so specified, the aggregate of the 
unladen weight and the carrying capacity as specified in the certificate of 
registration.” 


We can see how very dangerous to individual rights the 
rule would be in the actual working. Neither the Superinten- 
dent of Police nor the Commissioner of Police has to prove 
under r. 14-B that a motor lorry has been overloaded; it is 
‘sufficient if he has reason to believe that it has been overloaded. 
On this kind of evidence the penalty, which is heavy enough, 
will be imposed on the lorry owner. Equally dangerous will 
be the working of the previous r. 13 (e) when the police 
officer is constituted the prosecutor as well as the judge. 

The criticisms that are generally levelled against 
delegated legislation are really useful in that they point 
out the necessity for safeguards against gross abuse. 
In many cases such dangers are not only potential but 
actual. We cannot safely adopt the view of the Committee 
on Ministers’ powers which threw a complacent glance over 
the whole question of delegated legislation thus: ‘Nor do we 
think that either the published criticisms or the evidence 
we have received, justifies an alarmist view of the consti- 
tutional situation’! Even for a moment supposing it to be 
so, the growth of the- habit of delegated legislation in this 
country, in the absence of real power vested in the people, 
unlike in England where parliament invested with wide 


(1) “ Report on Ministers’ Powers”, page 54. 
N 
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powers of control and guidance can always exert the neces- 
sary check on the excessive use of the power by the burreau- 
cracy, may have to be indulged in with the utmost caution. 
Otherwise the risks will be greater. To bring to our minds a. 
very gross instance of such delegated legislation and the 
potential harm it could do by depriving ordinary citizens of 
some of the normal rights of human beings, we need only turn 
to the Criminal Law Amendment Act (XIV of 1908) which 
under S. (2) says “the law extends to the provinces of Bengal 
and Eastern Bengal and Assam, but the Local Government of 
any other Province may at any time by notification extend the 
whole or any part thereof to that Province”. By this form of 
delegated legislation the Local Government may at any time 
declare any area to be governed by the Act. And we know 
what the governance of the Act means. Some of the cherish- 
‘ed rights of British citizenship, namely, liberty of speech or 
association could be curbed by the enforcement of S. 16 of the 
Act which says that “if the Local Government is of opinion 
that any association interferesor has for its object interference 
with the administration of law or with the maintenance of law 
‘and order, or that it constitutes'a danger to the public peace, 
the. Local Government may by notification in the Official 
Gazette declare such association to be unlawful.” This kind 
-of exercise of the powers of delegated legislation under S. 2 
and S..16 created a great scare ‘in all the Provinces. 


The Moplah Outrages Continuing Act (VII of 1869) 
empowered the executive to continue the Moplah Outrages 
Act (XX of 1859) in force until the Governor-in-Council 
shall by an order published in the Fort St. George Gazette 
declare otherwise. The Act XX of 1859 by S. 2 pro- 
. vided that “it shall be lawful for the Governor-in-Council 
whenever he shall see fit by a proclamation published in the 
Fort St. George Gazette, from time to time, to declare the 
whole or any part or parts of the District of Malabar to be 
subject to the operation of all or any of the following provi- 
sions”. This isanother such gross instance where delegated 
legislation could be instrumental -in introducing autocratic rule.. 
Attempts were recently made to remove it from the Statute 
Book by anotice given by a member of the Local Assembly 
to repeal the Act. Under Act VII of 1869, the. Government 
have since- by executive order ‘repealed the- Act, -Again. in 
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exactly the same manner we find under the Hindu Religious 
Endowments Act, S. 3 (b), that the Local Government may by 
notification extend to Jain religious endowments the provi- 
sions of the Act or of any rules framed thereunder. There is 
of course a provision for notice to the persons interested before 
such notification is published. Such a provision mitigates to 
some extent the evil in the system. 


The Henry VIII Clause, 


Another form of delegated legislation which frequently 
finds a place in the Act is the introduction of the clause 
nicknamed the ‘Henry VIII’ clause, because that King was 
famous for exercising the powers which the clause confers. 
Henry the VIII being a despot resorted to many ways of 
executive autocracy. One such method of his was to get an® 
Act like the Statute of Proclamations 1539 passed, which gave 
the King power to legislate by proclamation until it was 
repealed later. He tried to enlarge his powers by dispensing 
with laws whenever it suited him to ignore them. As a 
matter of fact Lord Hewart starts arraigning the tendency of 
the executive to usurp legislative powers in England by 
quoting S. 67 of the Rating and Valuation Act of 1925 which 
contained the following words: “If any difficulty arises in con- 
nection with the application of this Act.....the Minister may 
by order remove the difficulty, etc.” He says: “It would be 
difficult to imagine more comprehensive powers or more 
remarkable legislation’!. Lord Hewart himself on the Bench 
had previously remarked in a case arising under the same 
Act: “This I think”, referring to S. 67 of the Rating and 
Valuation Act, “though I say it with some hesitation may be 
regarded as indicating the high water mark of legislative 
‘provisions of this character. It is obvious that if this Court 
had taken another view of the case presented to us to-day and 
had decided to quash this order as having been made ultra 
vires, the Minister might to-morrow, under the provisions of 
S. 67, have arrived at the same end by making an order and 
removing the difficulty’2. There were other enactments con- 
taining such provisions, but at least in nine out of ten instances 
the provision would have been transitory, the sole purpose of 





(1) “New Despotism,” p. 10. 
(2) (1927) 2 K. B. 229 at 236. 
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Parliament being to enable minor adjustments to be 
effected for the purpose of fitting its principles into 
the fabric of existing legislation, general or local. But 
curiously enough we are not able to vouchsafe a limited 
duration for such clauses when introduced in some of our own 
local enactments. For instance, r. 13 of the Schedule to Act: 
II of 1934 (Madras Local Boards and Elementary Education 
Amendment Act) says ‘if any difficulty arises in giving effect 
to the provisions of these rules or of the Madras Local Boards 
Act of 1920 or of the Madras Elementary Education Act, 1920 
as amended by this Act, the Local Government may, as 
occasion may require by order do anything which appears to- 
them to be necessary for the purpose of removing the 
_ difficulty”. 

A concrete case arose when a motion of no confidence 
was tabled against the President of one of the District Boards. 
into which a previously existing District Board had been 
bifurcated, for acts done by him in his capacity as President: 
of the Unified Board. The question arose whether the 
President after the bifurcation of the District by operation. 
of S. 3-A (2) of the Local Boards Act as amended by Act IV 
of 1932 could be the target of attack for acts done by him 
before the bifurcation. The Government resorted to r. 13 
above mentioned containing the difficulty removal clause and 
held that the motion tabled would not be in order. 

So also questions have arisen frequently regarding the 
duration of the Standing Committees under S. 27-A of the 
Local Boards Act, whether they could be extended beyond the 
time mentioned in the third column of the table under S. 7-B 
(11) of the Act XII of 1935 by aid of 7 (4) which contains 
the difficulty removal clause. The Local Government sought 
to override its own rules by resort to that clause. Thus we 
have an instance of a transitional provision being modified 
with the aid of the difficulty removal clause which is itself 
another transitional arrangement. In the recently passed Act 
by the Congress Ministry to amend the above-mentioned Act II 
of 1934, by abolition of the nominations to Local Boards and 
by taking of the power to amalgamate bifurcated District 
Boards, there was introduced the ‘difficulty removal clause’. 
We remember the lively debate that ensued between the 


Opposition member, Sir William Wright, and the Premier in 
support of the clause, when the Opposition characterised 
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it as Star Chamber legislation and the Premier quoted Lord 
Hewart himself. 


There are ever so many other instances of the appearance 
of this kind of provision either in the Act or the Schedule to it 
in order to enable the department to get over difficulties that 
may then and there arise. A number of sections could be 
enumerated such as (1) The Madras Local Boards Amend- 
ment Act (X of 1930), S. 179; (2) The Madras District 
Municipalities Amendment Act (XI of 1930), r. 12 of the 
Schedule; (3) The Andhra University Act, S. 49; (4) The 
Madras Hindu Religious Endowments Act, S. 85; (5) S. 28 
of the Madras Agriculturists Relief Act, 1938. The insertion 
of sucha clause is also found in the Government of India 
Act, 1935, S. 310 where it says (1) “Whereas diff- 
culties may arise in relation to the transition from the 
powers of the Government of India Act to the 
provisions of this Act and in relation to the transition 
from the provisions of Part XIII of this Act to the provisions 
of Part II of this Act and whereas the nature of those difficul- 
ties, and of the provisions which should be made for meeting 
them, cannot at the date of the passing of this Act be fully 
foreseen. ...... His Majesty may by Order in Council.... 
{c) make such other temporary provisions for the purpose of 
removing any such difficulties as aforesaid as may be specified 
in the Order.” The one peculiar circumstance which cannot 
escape the eye of a careful observer of these provisions in the 
Local Acts is that all of them alike do not even mention the 
duration for the vesting of such powers in the Local Govern- 
ment, unlike the English enactments which while enabling 
the Minister or the Department to modify the provisions of 
the Act for removing a difficulty during a transitional period, 
would still fix the period beyond which they ought not to be 
enforced. For example in England— 


(1) S. 78 of The National Insurance Act, 1911 mentions 
the time Ist January, 1914, as the limit beyond which the 
exercise of the powers vested by the Henry VIII clause should 
not be permitted. 


(2) Again S. 26 of the Education Act, 1918 provided for 
a period of 12 months for such exercise of the difficulty 
removal clause. 
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(3) The Widows, Orphans and Old Age Contributory 
Pensions Act, 1925, by S. 28 fixed the period of 31st Decmber, 
1936, beyond which the powers for modifying the Act and re- 
moving the difficulties should not be exercised. 

(4) Under the Loéal Government Act, 1929, S. 130 pro- 
vided for similar powers being exercised though a extend- 
ing to 31st December, 1930. 

There is one other kind of provision which is very often 
inserted, presumably, because it is intended to oust the jurisdic- 
tion of the Court to inquire into the validity of a rule or 
regulation or notification after it is once made, which is that 
‘the rule or order shall take effect as if enacted in this Act’. 
Such a provision will give no little trouble to a Court, however 
* obdurate the Court is to get behind the face of the rule or 
order. But more of this later. 

We cannot but pause to make a few observations regard- 
ing the haphazard way of delegated legislation and the lack 
of asystem to regulate the extent and limit of its jurisdiction. 
Though it is obvious that the system of delegation of legislative 
powers is within certain limits necessary, at least as regards. 
matters of detail, still it is the abuse of the power that really 
calls for criticism, and, perhaps, that which is likely to lead to 
arbitrary and unreasonable legislation is the attempt at ousting 
the jurisdiction of courts. 

Normal and Exceptional types of delegated Legislation. 

Another kind of classification, mentioned by the Donough- 
more Committee, of delegated legislation is that it can be 
divided into normal and exceptional types. Of the normal type 
we find a set of Acts where the confines of delegated legislation 
are clearly marked out, such as.the Madras Suppression of 

Immoral Traffic Act (V of 1930) where under S. 6 (11) pro- 
vision is made for a girl being kept in a rescue home or the 
custody of Court if she is below the age of 18, etc.; but S. 16 
of the Act confers on the Local Government power to make 
rules for the care, treatment, instruction and maintenance of 
girls placed in rescue homes. We cannot in such a case object 
to the executive taking upon itself the work of legislation 
regarding such details as are mentioned in S. 16. Thereis the 
exceptional type of delegated legislation which includes 
instances of powers conferring so wide a discretion on the 
department or executive head that it will not be easy to guage 
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the measure of power given by such delegation. Thus in the 
Ganjam and Vizagapatam Act (XXIV of 1839), S. 4, we find 
rule-making powers are given to the Governor-in-Council as he 
may deem fit for guidance of the Agents and all officers 
subordinate to their control. Another and a more striking 
illustration than the one already mentioned is the power given 
to the Board of Revenue under S. 5 of the Madras Board of 
Revenue Regulations (I of 1803) by which it is declared to 
have authority to superintend and control all persons employed 
in the executive administration of the public revenue, all 
zamindars or proprietors of land paying revenue, and all 
farmers, raiyats or other persons concerned in, or responsible 
for the revenue of Government. Indeed the powers are not at 
all defined and any amount of excessive exercise of autocratic e 
rule could be possible in the circumstances. 


Further under the exceptional type of delegated legisla- 
tion can be noted instances where, on matters of taxation, 
powers have been freely delegated to the Local Government or 
the Governor-in-Council. Thus S. 4 of the Madras Outports 
Landing and Shipping Fees Act (III of 1885) empowers 
the Governor-in-Council to fix the rates of Landing and Ship- 
ping fees from time to time. Also S. 5 of the Madras Betting 
Tax Act (XX of 1935) empowers the Local Government to 
levy a tax on bets. 


As regards matters of taxation we need not labour the 
point that delegated legislation in such a field should function 
with the utmost caution. For otherwise the time-honoured 
British privilege of no taxation without representation wilk 
be easily circumvented. It will be interesting at this stage 
to know how much resentment there is in England with 
regard to even the Executive’s introduction into Parliament 
of money bills containing detailed resolutions. Let me refer to 
the recent lecture which Mr. Dingle Foot, the Liberal 
Member of Parliament, gave pointing out the several 
instances of the ‘dangerous tendency of the executive to 
invade the rights of Parliament in Englandi. Among others, 
that contribute to Parliamentary control being subject to the 
continuous process of ministerial and departmental erosion, he 
mentioned the Departmental heads being clothed with arbitrary 





(1) The Manchester Guardian, Thursday, March 11, 1937. 
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legislative powers such as even prescribing the penalty for 
breach of orders, etc. There was an important debate on the 
Special Areas Money Billin the second week of March 1937 in 
the House of Commons to which he referred, on the increasing 
habit of financial resolutions being drawn in such a detailed 
manner as to seriously impair the right of members moving 
amendments to the bills based on such resolutions. The 
debate started because of the ruling of the chairman of 
‘ways and means that not only could not new expenditure, 
but even alternative ways of spending the sums 
Specified in the bill could be discussed. The protest arose 
that those financial resolutions had been not merely to limit 
expenditure, but to determine the purposes of the bill 
ewhich followed and the methods by which those purposes 
should be carried out. The result, they complained, was to 
take away the right of members to propose amendments 
- to such resolutions owing to the very detailed nature of the 
“financial bill itself. Certainly nothing could more effectively 
‘clip the powers and privileges of the members of Parliament 
and make the civil servants virtual dictators. However much 
it may be said that the amendments to money bills get rejected 
‘with rare exceptions by the Government, still the necessity to 
justify their acts will prove a check on the irresponsible draft- 
ing of money bills, if such amendments by the Opposition in 
Parliament were allowed.! We therefore need hardly emphasise 
how in matters of taxation more than in any other thing 
delegated legislation should be under supervision of legisla- 
‘tures or at least have the normal checks of receiving strictly 
the previous attention and sanction of the legislatures. 


Safeguards against abuse. 


In bestowing such wide legislative powers on administra- 
tive departments, the legislature has taken some trouble to 
provide for internal safeguards. There are three kinds of 
recognized checks on the rule-making: power by delegation, 
namely, legislative, judicial and administrative. 


Taking the first, we note the following methods adopted to 
ensure control of some sort by requiring the rules to be placed 
before the legislature for consideration. 





(1) Hansard Parliamentary Debates, Vol. 321, pp. 544-546, 997-1016, 
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I. Legislative Safeguards. ' 

Under that we must note the various processes enumerated 
‘by the Committee on Minister’s Powers by which attention of 
a legislative body is attracted to a proposal or draft of rules 
prepared by the departments. 


(a) Laying of the draft rules on the table of the House 
without further directions; for example, see S. 11 (2) of the 
Madras Motor Vehicles Taxation Act (III of 1931) which 
says ‘every notification issued under sub-S. (1) shall be laid 
‘on the table of the Legislative Council for a period of two 
months when the Council is in Session’. 

(b) Laying with provision that, if within a specified period 
of time a resolution is passed by the House for annulling or 
modifying any regulation, the regulation may, or shall bé 
annulled or modified as the case may be, by the Parliament or 
Legislature. For an example we can refer to S. 129-A of the 
Government of India Act of 1919 where sub-cl. (3) provided 
that ‘any rules to which sub-S. (1) of this section applies shall 
þe laid before both the Houses of Parliament as soon as may 
ibe after they are made and if an address is presented to His 
Majesty by either House of Parliament, within the next thirty 
days on which that House has sat after the rules are laid 
before it, praying that the rules or any of them may be annul- 
led, His Majesty in Council may annul the rules or any of 
them and those rules shall thenceforth be void’. For rules 
being modified we need only refer to S. 305-A, District 
Municipalities Act (V of 1920) which provides that the draft 
of rules shall be laid on the table of the Legislative Council 
and the rules shall not be made unless the Council approves the 
draft either without modification or addition, or with modifica- 
tion or addition; but upon which approval being given the 
rules may be made in the form’ in which they have been 
‘approved and such rules on being so made shall be notified in 
the Gazette and shall thereafter be of full force. Again 
S. 201-A of the Local Boards Act provides for a similar 
procedure. 


(c) The third process is by rules being placed on the table 
-of the House with a condition that the rules shall not operate 
until approved by resolution or shall not operate beyond a 
certain specified period unless approved. by resolutions within 
that period. We have no exactly similar provision in our Local 
(0) 
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Acts of this method of denying operation of rules beyond a. 
specified period. i 
(d) Further the draft will be laid on the table of the- 
Legislative Council for a certain number of days as in proviso» 
to S. 19 of the Madras State Aid to Industries Act (V of 
1923) whereby “the rules are laid on the table of the 
Legislative Council and notified in the Fort St. George Gazette,. 
one month after which they shall have the force of law unless. 
annulled by the Legislative Council within that period, or if the 
Council is not sitting during that period, at its next meeting ”.. 
(e) Lastly a safeguard may be invoked by placing the 
draft on the table of the House with the condition that unless. 
approved by a resolution of the House it shall not become- 
enforceable. Thus the proviso to S. 10 of the Madras Hindu. 
Religious Endowments Act (II of 1927) arranges for the- 
placing of a draft notification on the table of the House and. 
says that “it shall not be issued unless the legislature by 
resolution approves such draft”. - 
The next main head of legislative safeguards is the- 
system of publication of rules in order to enable those affected, 
in their interests by such rules to know them in advance. The- 
Madras General Clauses Act generally provides for all such. 
previous publications (see S. 6 of the Act Il of 1891). It is 
similar to the Rules Publication Act of 1893 of England. We- 
have numerous illustrations of such provisions in the Acts 
themselves for previous publication of drafts in the Gazette im 
order to acquaint people in advance of their nature. For 
instance, S. 200 of the Local Boards Act provides for the prior: 
publication and imposes ‘a condition not to proceed with the- 
rules made for a:specified time. Also the Madras City: 
Municipal Act, S. 348 provides for the previous publication of. 
rules and fixes the time when they should be proceeded with. 
Now that we are on the subject of the safeguards against 
abuse of delegated legislation, it would be proper for us to- 
consider the advantage of appointing committees consisting of 
persons representing the interests principally affected; or having 
special knowledge of the subject-matter involved, whenever the 
rules are drafted and are placed on the table of the legislature. 
We have never had any such special knowledge brought to bear 
upon any of the rules hitherto, either when they were made or: - 


-when they were altered. 
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II. Judicial Safeguards. 

To turn to the judicial safeguards, constitutional law 
always considers it a well-recognized principle that when 
rules and regulations are made by administrative departments 
under authority of enactments of the legislature, they are 
always subject. to the scrutiny of the courts if invited to 
decide whether they are ultra vires at the instance of anybody 
aggrieved by such rules. But, sometimes in actual experience 
the very language of the statute delegating legislation may 
make it impossible for courts to claim the right of control. 
Thus we were witnessing almost every day the executive 
exercising the legislative powers delegated to them and 
declaring any area to be under the jurisdiction of the Criminal 
Law Amendment Act in order to stifle and bring under” 
control the Civil Disobedience Movement in the years between 
1930-1932. The circumstances would be always mentioned by 
the Executive as peculiar or justifying the extreme form of 
delegation. In this connection the discussion of the Law Lords 
in Rex v. Halliday, (1917) A.C. 260, may be mentioned with 
profit to understand how Courts react to an extreme case of 
delegated legislation. In that case, a naturalised British 
subject of German birth was interned under Regulation 14-B 
of the Defence of the Realm Consolidation Act, 1914, by the 
Secretary of State. It was held by all the Lords as valid 
except Lord Shaw of Dunfermline. Lord Dunedin who agreed 
with the majority said at page 271 :— 


“ That preventive measures in the shape of internment of persons likely 
to assist the enemy may be necessary under the circumstances of a war like 
the present is really an obvious consideration. Parliament has, in my 
judgment, in order to secure this and kindred objects, risked the chance 
of'abuse which will always be theoretically present when absolute powers in 
general terms are delegated to an executive body; and has thought the restric- 
tion of the powers to the period of the duration of the war to be a sufficient 
safeguard.” 


But Lord Shaw in dissenting sounded a note of warning 
(at pagé 287) :— 


“ The form, in modern times, of using the Privy Council as the executive 
channel for statutory power is measured, and must be’ measured strictly, by 
the ambit of the legislative pronouncement. And that channel itself, seeing 
that under the Constitution His Majesty acts only through his Ministers, is 
simply the Government of the day. The author of the power is Parliament: 
the wielder of itis the Government. Whether the Government has exceeded 
its statutory mandate is a question of ulira or intra vires such as that which 
is now being tried. In so far as the mandate has been exceeded, there lurk the 
élements of a transition to arbitrary government and therein of grave consti- 
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tutional and public danger. The increasing crush of legislative efforts and 
the convenience to the Executive of a refuge to the devise of Orders in 
Council would increase that danger tenfold, were the judiciary to approach 
any such action of the Government in a spirit of compliance rather than of 
independent scrutiny.” 


Whenever the legislature expresses in a definite manner 
that the rules ‘shall be of the same effect as if they were con- 
tained in the Act’ the Courts would feel it difficult to deem 
them ultra vires. For instance, we find similar word 
or words in some of the Madras Acts. In the Tuticorin 
Port Trust Act (II of 1924) for instance, we find in S. 119 
(3) (c) the words “all rules made under this section shall be 
published in the Fort St. George Gazette and the Tinnevelly 
District Gazette, and upon such publication shall have the same 

eeffect as if enacted in this Act”. See also S. 200 (c) of the 
Madras Local Boards Act which secures immunity from scrutiny 
of the Courts for the rules framed by the Local Government 
by saying ‘that all rules made under S. 199....upon publica- 
tion shall have effect as if enacted in this Act.’ In the well- 
known case of Institute of Patent Agents v. Lockwood, (1894) 
A.C. 347, the House of Lords considered the effect of such 
words appearing in a statute regarding the rules made and 
held that the rules having been laid before both the Houses for 
forty days under that particular enactment without being 
annulled would be ‘ of the same effect as if they were contained 
in the statute’; and so if they remained in force they could not 
be questioned by Courts. Lord Watson, one of the Judges, 
said (page 364) :— 

-“ The Legislature retained so far a check that it required that the 
regulations which they framed should be laid down upon the table of both 
Houses; and of course these regulations could have been annulled by an un- 
favourable resolution upon a motion madein either House....My Lords, 
in regard to those words which I have just read, I do not think I can express 
my opinion more clearly than by saying that I think they mean exactly what 
they say. Such rules are to be as effectual as if they were part of the Statute 
itself.” 

A similar case to consider the words in the Statute enabl- 
ing the delegated legislation to have effect as if enacted in the 
Act itself arose in Rex v. Inspector of Cannon Row Police 
Stuart: Ex parte Brady, (1921) 37 T.L.R. 854, and the Judges 
there also held that they were intra vires the powers delegated 
to the administrative body. If at all there could be a chance 
for anybody to attack such rules as ultra vires they must 
perhaps, with better success, be made against rules made where 
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the enabling provision in the Statute is restricted in scope and 
where submission to the legislature is not required. In Minister 
of Health v. The King, (1931) A.C. 494, a scheme for improve- 
ment was framed by the Minister of Health and one Abraham 
Yaffe put in a motion complaining that the scheme put forward 
was not in conformity with the requirements of the Act and 
hence the Minister had nothing to confirm. The answer was 
that the scheme having been confirmed by the Minister, his 
order, by virtue of S. 40, sub-S. 5 which empowers the Minister 
to make an order confirming with or without modifications, an 
improvement scheme made under the Act which provides that 
‘the order of the Minister when made shall have effect as if 
enacted in this Act’ had the position of an Act of Parliament. 
Lord Dunedin in his judgment referred to Institute of Patent 
Agents v. Lockwood, (1894) A.C. 347, and distinguished thaf 
case from this. On page 502, he says :— 

“ Now, there is an obvious distinction between that case and this, because 
there Parliament itself was in control of the rules for forty days after they 
were passed,and could have annulled them if motion were made to that effect, 
whereas here there is'no Parliamentary manner of dealing with the confirma- 
tion of the scheme by the Minister of Health.” 

Again on page 503, he says :— 

“The confirmation makes the scheme speak as if it was contained in an 
Act of Parliament, but the Act of Parliament in which it is contained is the 
Act which provides for the framing of the scheme, not a subsequent Act. If 
therefore the scheme, as made, conflicts with the Act, it will have to give way 
to the Act. The mere confirmation will not save it. It would be otherwise 
if the scheme had been, per se, embodied in a subsequent Act, for then the 
maxim to be applied would have been ‘ Posteriora derogant prioribus’. But 
as itis, if one can find that the scheme is inconsistent with the provisions of 
the Act which authorizes the scheme, the scheme will be bad, and that only 
can be gone into by way of proceedings in certiorari.” 

Lord Thankerton adds to the above in his judgment in the 
same case on page 532:— 

“Tn this case, as in similar cases that have come before the Courts, 
Parliament has delegated its legislative function toa Minister of the Crown, 
but in this case Parliament has retained no specific control over the exercise 
of the function by the Minister, such as a condition that the order should be 
laid before Parliament and might be annulled by a resolution of either House 
within a limited period. In my opinion the true principle of construction of 
such delegation by Parliament. of its legislative function is that it only confers 
a limited power on the Minister, and that, unless Parliament expressly 
excludes the jurisdiction of the Court, the Court has the right and duty to 
decide whether the Minister has acted within the limits of his delegated 
power.” 

To that extent the ruling in Institute of Patent Agents v. 
Lockwood, (1894) A.C. 347, though exactly corresponding to 
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this so far as words conferring finality upon an order or rule 
were concerned, was distinguished by the aid of statutory 
interpretation. The rules of the Board of Trade in Lockwood’s 
case were to have effect as if enacted in the Act and the order 
of the Minister of Health in Yaffe’s case also when made, was 
to have effect as if enacted in the Act. But from the distinc- 
tion pointed out by the Law Lords in the extracts of the judg- 
ments above we can even separate the two, the delegation of 
power to make general rules where the Parliament or Legis- 
lature was deemed to have confirmed them and the delegation 
of power to confirm schemes in the Act, where no such submis- 
sion to Legislature was provided for. 
l We can cite as an illustration of the latter type of provi- 
gion S.42 (1) (c) of the Madras Town Planning Act by 
which the Local Government may approve the proposed scheme, 
subject to such modification or condition, if any, as the Local 
Government think fit, and thereafter the scheme shall have 
effect as if it had been adopted by the Municipal Council and 
sanctioned by the Local Government. 


III. Administrative Safeguards, 

Finally coming to administrative safeguards, we cannot 
over-estimate the need for proper authorities for such distri- 
bution of legislative powers. Especially in a country like 
ours where the popular representatives in the legislatures are 
not yet quite confident of their voices being felt effectively 
inspite of provincial autonomy, because of the various special 
powers and safeguards of the Governor, the need for an alto- 
gether different spirit in those who wield bureaucratic power is 
highly essential. Perhaps to some extent there could be help if 
a Committee of interested persons and bodies be consulted as 
well as opinions invited from the public when notice of the 
rules is given to them in the shape of publication in the 
Gazette. I:+cannot omit to mention at this stage the utter 
disregard of convenience the Madras Government shows in not 
publishing an up-to-date compilation of the Statutory Orders 
and Rules. Indeed it needs little emphasis that an exhaustive 
and an up-to-date copy of the departmental rules would be a 
source of great help to the public. 


Rules Drafting. 
One other important matter that we have to remiember in 


this connection is the proper drafting of rules. Unless much- 
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‘care and skill is introduced in the drafting, the vagueness or 
‘looseness of the language would lead to difficulties of construc- 
tion. Very often the Judges pass severe strictures upon the care- 
‘Jessness in drafting of the statutes. Sometimes owing to the 
language of the section, the intention of the Legislature gets 
sacrificed, so much so, when the Courts attempt to interpret the 
language of the section they would even come to a conclusion 
which might be far removed from the exact shade of meaning 
which the legislature intended it to contain. In a typical case 
reported in Ellerman Lines, Lid. v. Murray, (1931) A.C. 126, 
the House of Lords had to interpret the language of S. 1 
of the Merchant Shipping Act, 1925 and come to the conclusion 
that the section being unambiguous, it was not permissible 
to refer to the preambleof the Act orto the draft conven- 
tion which the Act was intended to give effect to in orde 
to give the section a meaning other than its natural 
meaning. Four of the Law Lords agreed in affirming the 
Court of Appeal’s judgment, Lord Blanesborough alone 
dissenting. The facts were that an, able-bodied seaman 
employed on a steamship owned by the Appellant -Company 
got out of employment by the wreck of the ship. He claimed 
in an action against his employers his two months’ wages from 
the date of the wreck. The sections of the Act under which 
he claimed his wages during the period of unemployment were 
sub-cls, 1 and 2 of S. 1 by which, where by reason of a wreck 
a Seaman’s service had been prematurely terminated, he was 
entitled to receive wages at the rate payable under his agree- 
ment of service for each day on which he was in fact 
‘unemployed during a period of two months from the date of 
termination of the service, whether his services under the 
agreement would in the normal course have terminated before 
the expiration of that period or not, unless the employer 
showed that the. unemployment was not due to the wreck or 
loss of the ship or that the seaman was able to obtain a 
suitable employment. The Act purports: to give effect to 
certain draft conventions adopted by the International Labour 
Conference. Lord Blanesburgh in his dissenting judgment 
remarks on p. 144: 

“My Lords, Parliament can of course do anything, and I hope that 
judicially I shall never be other than obedient to its directions, whatever, 


when they are clearly expressed, those directions may be. But, I should, as 
I conceive, be rendering a disservice to, Parliament if, without compelling 
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words, I were to impute to it an enactment, which, as sought to be interpreted 
by the respondent, is as entirely discordant with legislative precedent as, in. 
my judgment, it is opposed to good sense and fairness.” 

This case very well illustrates how there could be owing: 
to circumstances doubt felt regarding the meaning to be 
attached to words of a section in an Act. The principles of 
statute interpretation are clear and well-known. Maxwell inm 
his Interpretation of Statutes (7th Ed.), pp. 44-45, indicates. 
that in the case of rules they should be held subordinate to the- 
sections of the Act whenever the rules would lead to cancella- 
tion or modification of the sections of the Act itself. But, the: 
general principles of Interpretation have been already pointed’ 
out by Judges. In 2 A.C. 743 Lord Blackburn (p. 764) says: 

“But it is to be borne in mind that the office of the judges is not to- 
legislate, but to declare the expressed intention of the Legislature even if that 
fntention appears to the Court injudicious and I believe that it is not disputed 
that what Lord Wensbydale used to call the golden rule is right, viz., that we 
are to take the whole Statute together and construe it all together, giving the 
words their ordinary signification unless when so applied they produce an. 
inconsistency oran absurdity or inconvenience so great as to convince the- 
constitution that the intention could not have been to use them in their ordin- 
ary signification, which though less proper is one which the Court thinks. 
the words will bear.” 

The Committee on Ministers’ Powers. 

Delegated legislation which formed one of the maim 
subjects of reference to the Committee on Ministers’ Powers. 
was considered by them to be inevitable in modern. 
Governments. 


When the Donoughmore Committee concluded its sittings. 
the report drafted by them contained. their opinions and 
suggestions for improvement of the existing system. Regarding 
delegated legislation they pointed out: 


“We have drawn attention to the difference which we have observed’ 
between what we have calied the normal and the exceptional practice of 
Parliament. We doubt whether Parliament itself has in the past been aware 
of the difference, but we venture to express a hope that in the future Parlia- 
ment will be more conscious both of the principles at stake and of the safe- 
guards needed; that whenever legislative power is delegated, the limits of 
the power will be clearly defined in the Statute by which it is delegated; that 
Parliament will not depart from the normal into the exceptional type of 
delegated legislation without special need, nor without conscious considera~ 
tion of the special grounds put forward as constituting the needs and that it 
will grant delegated powers of the exceptional type only on exceptional. 
grounds.”! 

Regarding the ‘Henry VIII clause’ also the Committee- 
felt that ‘it is a power which may attract the hostility and. 





(1) “Report on Ministers’ Powers”, p. 58. 


~ 
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suspicion of persons affected by its exercise, who, if they are 
aggrieved by a particular exercise of the power, are tempted to 

impute to those who exercise it, motives which do not in fact 

exist.’1 However much they might deem such a power as but 

essential to the successful operation of measures, there could be 
directly or indirectly a desire on the part of the permanent 

civil service to secure for the department an arbitrary power. 

Instances could be also mentioned how in the interests of 

their partymen Ministers as heads of departments could utilise 

the power for selfish aims. The only strong argument that is 

thought of by its sponsors is that such a clause is not introduc- 

ed in every one of the many Acts but only in such Acts as they 

deem would require such a section. But it is no feasible 

argument to say that it will not be possible to meet by the, 
ordinary method of an amending bill any such contingency. Of 

course, it would be pointed out also easily, for the sake of 

polemical discussion, that in the absence of such a provision 

enabling the department to remove difficulties whenever they 
arise, the defects found in the actual working of a measure 

could not be cured before some of its evil effects have been 

produced. To this we may say in reply that the evil resulting 

from such a defect more often seems to be not as great as the 

. harm which lurks in such a power to do anything the 
executive likes to remove the difficulties. On the other hand, 

the presence of such a clause demoralises the men in power to 

such an extent as to make them careless of details during the 

stage of preparation of a bill or proposal. 


The proposal of a Standing Committee “charged with the 
duty of scrutinising every bill containing any provision for 
conferring legislative powers on Ministers or Departments, as 
and when it is introduced and every such rule made in exercise 
of such powers and required to be placed on the table of the 
legislature as and when it is laid,” seems to be a very salu- 
brious recommendation made by the Committee on Ministers’ 
Powers. Without such a body entrusted with the care and 
minute scrutiny of bills, especially when large powers will have 
to be conferred on the Local Government or Departments or 
Ministers, the normal tendency of members of the legislature 
will not be to take all the pains needed for such a difficult 


ee it te et ty 


(1) Ibid., p. 59. 
P 
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task. The result is, as we often experience, wide powers in 
their nature also arbitrary, will have to be delegated to 
departments whether the legislatures like them or not. 


Recommendations. 
The recommendations of the Committee, concisely, are 
these on some of the salient matters: 


(1) The Henry VIII clause should be abandoned in all 
but the most exceptional cases and should not be permitted 
save on special grounds mentioned in the memorandum attach- 
ed to the bill at the time of its passing. 

(2) The Henry VIII clause should never be used except 
for the purpose of bringing an Act into operation and that it 
ghould be subject to an utmost time limit of one year from the 
passing of the Act. ' 


(3) The right and duty of courts to challenge the rules 
under delegated legislation should be normally kept up save in 
exceptional circumstances and that the language of the Statute 
should not even suggest a doubt as to the right and duty of the 
Courts of law to decide in a particular case whether the depart- 
ment had acted within its limits imposed by the Statute. 


There are on the whole fifteen recommendations relating 
to the matters above-mentioned as well as to others like the 
elaborate procedure to be followed by the Standing Committee 
suggested. 


The criticism against the Committee was that its report, 
clear and carefully prepared as it was, did not add anything to 
_ the science of Government. On the other hand, the Committee 
only emphasised the tendency to delegated legislation as but 
inevitable. In the words of a recent writer who measures the 
effect of the report of the Committee on the policy of the 
British Government, ‘Thus although there was no slackening 
off in the number and the extent of the powers granted to 
departments, it is clear that there was a substantial reassertion 
of parliamentary control at any rate on paper ’.1 





(1) Willis: “Parliamentary Practices of English Government Depart- 
ments” page, 45 
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SUMMARY OF ENGLISH CASES. 


In re RecistERED Trane Marx No. 530, 535 or Boots Pure 
Druc Company, Lip., (1938) 1 Ch. 54. 

Trade Mark—Registration of an invented word—The word 
also a geographical name which manufactures similar goods—If 
registrable. 


In connection with a preparation of a tonic, an extract of liver 
and iron, a trdde mark “Livron’”' was registered. Livron was also 
the name of a town in France where the manufacture of chemical 
and medicinal preparation was carried on. The French company 
applied to rectify, the register by expunging the mark. 

Held, that the word cannot be registered under the Trade 
Marks Acts because the word ‘Livron’ is not an invented word 
within the meaning of S. 9, cl. (3) of the Trade Marks Act, 1905,, 
as amended by S. 7 of the Trade Marks Act, 1919, because it is the 
name and the only name of an existing place, and no Englishman 
could ever use any other name if he wished to refer to that place. 


(it) The word is according to its ordinary signification a 
geographical name within the meaning of cl. (4) of S. 9. 


(iii) It cannot fall under cl. (5) also because there is no 
evidence of the distinctiveness of the word ‘Livron’. The mark is 
ex hypothesi the name of a place, and the name of a place where 
medicines of a similar character are manufactured and the busi- 
ness in medicines being of an-international character, it cannot be 
held that the mark is distinctive. 

(iv) Even if the matter comes within one of the 3 paragraphs, 
yet the Registrar on the original application would have hada 
discretion and on the facts of this case if the Registrar should 
exercise his discretion in favour of registration, he would be exer- 
cising his discretion in a way which the Court of Appeal would 
have overruled, 

[N.B.—(1) S. 9 of the Trade Marks Act, 1905, as amended by 
S.7 of the Trade Marks Act, 1919, provides :— 

“9, A registrable trade mark must contain or consist 

_ of at least one of the following essential particulars :— 

(3) An invented word or invented words ; 

“(4) A word or words having no direct reference to 
the character or quality of the goods, and not being according 
to its ordinary signification a geographical name or a surname; 

(5) Any other distinctive mark, but a name, signature, 
or word or words, other than such as fall within the descrip- 
tions in the above paragraphs (1), (2), (3) and (4) shall not 
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be registrable under the provisions of this paragraph, except 
upon evidence of its distinctiveness.” ] 





Inre Spence. BarcLays BANK, LIMITED V. Mayor, ETC., oF 
Srockton-on-TEES, (1938) | Ch. 96. 


Will—Charity—Gift to corporation of armour and antiques to 
be kept in public hall for public inspection—Valid as educative— 
Gift of public hall for such public purposes as the corporation may 
consider desirable—V alid as a gift for the benefit of the inhabitants 
of the particular locality. 


By his will a testator after certain legacies, etc., gave his 
“collection of arms and antiques and articles de vertu to the cor- 
poration of S subject to the condition that the said corporation shall 
“deposit the same in one of the rooms of the public hall hereinafter 
mentioned where the same shall be kept open to inspection by the 
public subject to such reasonable restrictions and regulations as 
may be imposed by the said corporation”. The testator then dis- 
posed of his real and residuary personal estate to his executor 
upon trust to sell, call in and convert into money the same and with 
and out of the monies thereby produced spend for certain purposes 
set out in the will and the rest to be held upon trust to apply the 
same in the purchase of a suitable site of land at S and in or 
towards the erection on such site of a public hall which site and 
hall when completed shall be presented by the executor to the 
corporation of S to be used by the said corporation for such public 
purposes as it may from time to time consider desirable. Question 
arose whether the trust for erection of a public hall and the gift of 
arms, etc., was valid. 


Held, first with regard to the gift of the public hall that the gift 
was a good valid charitable gift as the site and public hall were to 
become the property of the corporation of S and accordingly to be 
held, like its other corporate property for the benefit of the borough. 
The fact that the will says it is to be a public hall and used for 
“such public purposes as the corporation may from time to time 
consider desirable” does not render the gift invalid. The words 
‘public purposes’ here are limited to public purposes for the benefit 
of the inhabitants of S and is used in order to exclude any possibi- 
lity of the hall being used for private purposes and in contra- 
distinction to any such private user, Secondly the gift of the 
collection of arms and antiques is also a good charitable gift. The 
object of the gift is to allow the collection to be inspected by the 
public. This is an educational object and is therefore charitable. 
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DonocHvue v. ALLIED Newspapers, Limitep,(1938) 1 Ch. 106, 
Copyright—Copyright Act, 1911, S$. 6—Copyright in idea. 


“A person may have a brilliant idea for a story, or for a 
picture, or for a play, and one which appears to him to be original; 
but if he communicates that idea to an author or an artist or a 
playwright, the production which is the result of the communica- 
tion of the idea to the author or the artist or the playwright is the 
copyright of the person who has clothed the idea in form, whether 
by means of a picture, play, or a book, and the owner of the idea 
has no rights in that product. 


On the other hand, if an author employs a shorthand writer 
to take down a story which the author is composing, word for 
word, in shorthand, and the shorthand writer then transcribes it, 
and the author has it published, the author is the owner of the 
copyright and not the shorthand writer. A mere amanuensis does 
not, by taking down word for word the language of the author, 
become in any sense the owner of the copyright.” 





Inve B. P. Fowier, Limiten, (1938) 1 Ch. 113. 


Company—W inding up-—Payments to a customer creditor by 
way of fraudulent preference--Payments by customer to company 
during the period—If can be set off. 


A company F carrying on business as contractors for tar- 
paving and similar work was for a long time a customer of the 
respondent companies (W and J) and had considerable dealings 
with them. The respondent companies supplied goods to the 
F Company and made loans to it and in that way the F Company 
became indebted to them and the W Company became indebted to 
the F Company for work done by the F Company. The F Company 
was wound up. During the three months prior to the commence- 
ment of the winding up (13—-1—1937) payment was made to the 
W and I Companies of the sums owing to them for goods supplied. 
‘They were found to be fraudulent preferences. The W and J 
Companies claimed to deduct from the sums that they are liable to 
return on the ground of fraudulent preference certain sums which 
they had paid to F Company during the same period by way of 
advances or on account of the tar-paving contracts. 


Held, that looking at the accounts of F Company there was no 
attempt to treat what was done as a set-off, ` There was no mutual 
set-off or position in which there should have been a set-off and 
hence the deductions could not be allowed. 
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In re Wiwrerstoxe’s Witt Trusts: Gunn v. RICHARDSON, 
(1938) 1 Ch, 158, 

Apportionment—Dividends—Life ae er of—Sale by 
trustees of securities cum dividend—Effect of on dividend accrued 
- during the lifetime of life tenant—If proceeds to go to remainder- 
. man or apportionable between life tenant and remainderman. 


A testator created certain trusts for two ladies in equal moie- 
ties as tenants for life and subject to those life interests for various 
remaindermen, The testator died on 29th January, 1911. . One of 
the tenants for life died on 22nd August, 1932 and.the other died 
on 22nd September, 1936. The moiety of the estate whence the 
latter’s income was derived was about 1,300,0U0/., the estate duty 
coming-to 500,000/, The estate included ordinary stocks on which 
the final dividend for the year ending 31st October, 1936, was to be 
“declared and payable in March, 1937. The trustees sold certain 
of the stocks.to pay death duties ‘cum dividend’ so that no current 
dividend was received by them. But there was a dividend of 
2,160/. odd accrued due at the death of life tenant. The -question 
was if it had to be paid to the executors of the life tenant or 
treated as capital. 


Held, that the trustees, when they sell the securities, ought so 
to arrange matters as to preserve, if they reasonably can be pre- 
served, the rights of the tenant for life. The trustees ought not to 
treat the whole of the purchase price as capital, but ought to appor- 
‘tion it as between, on the one hand, the remainderman, and on the 
other, the executors of the tenant for life, by paying over to the 
executors of the tenant for life, out of the purchase price the sum 
of 2,160/. odd representing the proportion of dividend accruing on 
the securities so sold, calculated to the death of the tenant for life. 





McManus v. Bowers, (1938) 1 K. B. 98. 

\Public Authorities Protection Act (1893), S. 1—Lunacy Act, 
S. 276—Visiling committee under—Appointment of medical officer 
by the committee—Dismissal of, with three months’ notice—Power 
of visiting committee to dismiss without notice-—Action for 
wrongful dismissal—Limitation, 


The plaintiff was appointed as assistant “medical officer of a 
mental hospital in June, 1923. At the time of the appointment 
there was no mention made as to the notice upon which the engage- 
ment of the plaintiff might be terminated. In October 1927, the 
visiting committee gave the plaintiff three months’ notice of termin- 
ation of his services and paid him salary for the three months. 
The plaintiff then was prosecuting his claim for a superannuation 
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allowance. This question was finally decided by the Minister of 
Health in November, 1930, against the plaintiff. In 1933 the plain- 
tif filed this suit against the visiting committee for wrongful dis- 
missal and for return of his superannuation allowance. 


Held, that the suit was barred by S 1 of the Public Authorities 
Protection Act as inadequacy of notice complained of, and the 
neglect to pay the superannuation contributions were neglect of “an 
act done in pursuance, or execution. .......0f any Act of Parlia- 
ment” and the suit was not brought within 6 months of either of 
those acts. S. 276, sub-cl.(1)of the Lunacy Act, 1860, provides that 
the ‘‘visiting committee of every Asylum shall appoint....a medi- 
cal officer...... ” and sub-S, 3 provides that “the committee may 
remove any person appointed under this section”. 





Bairey v. Geppes, (1938) 1 K. B. 156. . 

Road Traffic Act, 1934, S.18—Pedestrian Crossing Places 
(Traffic) Provisional Regulations, 1935—Regulations made by 
Minister under S. 18—Accident to pedesirian while crossing——Plea 
of contributory negligence—I} available. 


Rules 3 and 4 of the Pedestrian Crossing Places(Traffic) Pro- 
visional Regulations, 1935, made by the Minister of Transport 
under S. 18 of the Road Traffic Act, 1934, ran as follows — 


Rule 3. “The driver of every vehicle approaching a crossing 
shall, unless he can see that there is no foot passenger thereon, 
proceed at such a speed as to be able if necessary to stop before 
reaching such crossing.” 

Rule 4. “The driver of every vehicle at or approaching a cross- 
ing where traffic is not for the time being controlled by a police 
constable or by light signals shall allow free and uninterrupted 
passage to any foot passenger who is on the carriage-way at such 
crossing, and every such foot passenger shall have precedence over 
all vehicular traffic at such crossing.” 

While the plaintiff was crossing a road in a pedestrian cross- 
ing which was marked by Belisha beacons, he was struck by the 
defendant’s motor car, He was visible to the on-coming car. The 
defendant pleaded contributory negligence of the plaintiff in that 
he did not keep a proper Jook out to see that the defendant’s motor 
car was approaching. 

Held, that the Regulations are so framed as to make it impos- 
sible, when they apply, for the defence of contributory negligence 
to be raised. Regulation 3 says that unless the driver can see that 
there is no foot passenger thereon he must proceed at such a speed 
as to be able, if necessary, to stop before reaching such crossing 
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and Regulation 4 imposes an obligation upon him to give prece- 
dence to a foot passenger on the crossing. Now if his duty is to 
stop it is physically impossible in such a case that the cause of the 
accident can be negligence of the plaintiff, because ex hypothesi the 
defendant, if he has done his duty, has already stopped. 





Brenon v. Spiro, (1938) 1 K. B. 176. 

Solicitor-—-Acting for a party—Change of solicitor~-~New soli- 
citor at date of judgment—Professional misconduct by the original 
solicitor in conduct of suit—Court, if can order the solicitor to pay 
costs personally. 


Before the trial of the action concluded, the solicitors engaged 
by the defendants first ceased to act for them and new solicitors 
- were on record at the date of the judgment. The plaintiffs claimed 
costs of the action personally from the original solicitors on the 
grounds that the said solicitors while acting in the action as such 
solicitors were guilty of certain acts of professional misconduct. 
The solicitors contended that as from the date when they ceased to 
represent the defendants for whom they had acted, the judge 
ceased to have jurisdiction over them in respect of matters that 
happened before that date, 

Held, that the jurisdiction of a judge of the High Court who 
hears a case to exercise control over the conduct of solicitors in the 
case, as officers of the Court, does not come to an end if they cease 
to be solicitors on the record before an application is made to him 
to exercise that jurisdiction, 


Simes v. Gibbs, (1838) 6 Dowl. P.C. 310, followed, 





MERCHANTS AND MANUFACTURERS’ INSURANCE COMPANY, LTD. 
v. Davies, (1938) 1 K. B. 196. 

Insurance—Motor insurance-—Policy—Non-disclosure of a 
material fact, namely, of prior convictions of insured—Suit by com- 
pany to avoid policy—Defence that company had not treated it as a 
material element in other cases-—If valid—Defendant, if can claim 
discovery of documents relating to those cases. 


A motor insurance company filed a suit to avoid a policy issued 
by it in favour of the defendant covering liability to third parties 
by accident caused in connection with a certain motor-cycle. In 
July, 1935, during the currency of the policy, the defendant while 
riding the motor-cycle was involved in an accident whereby injury 
was done to one O, who was in a position to make a claim against 
the defendant D. S. 10, sub-S. (3) of the Road Traffic Act, 1934, 
‘provides that “no sum shall be payable by an insurer under the 
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foregoing provisions of this section, if, in an action commenced 
before, or within three months after, the commencement of the 
proceedings, in which the judgment was given, he has obtained a 
declaration that, apart from any provision contained in the policy, 
he is entitled to avoid it on the ground that it was obtained by the 
non-disclosure of a material fact....” The plaintiff filed the suit 
relying on this provision alleging that the defendant D did not dis- 
close two previous convictions for driving a motor car without a 
license and for driving a motor cycle in a dangerous manner, The 
defence was that it was not a material fact because the company 
had accepted policies in certain other cases with knowledge of such 
convictions there. 


Held, that the allegations regarding this defence should be 
struck out as the allegations amounted to no more than pleading 
evidence of want of materiality. ° 

The defendant claimed discovery by the plaintiffs of all docu- 

‘ments in their possession relating to policies which have been 
granted or refused by the plaintiffs, where disclosure had been 
made of similar convictions. 


Held, that discovery cannot be ordered because the mere fact 
that the plaintiff company, in cases where convictions of the same 
character as those now in question had been disclosed to them by 
the applicants, did not decline the risk or raise the premium, is not 
relevant to the case. If discovery had been asked for, or could 
have been asked, of documents relating to cases where the plaintiffs 
after discovering the existence of similar convictions which an 
applicant had failed to disclose, nevertheless decided to issue the 
policy on ordinary terms, the position might be different. 





Euuis v, Futnam Boroucs Counciz, (1938) 1 K. B. 212. 

Tort—Negligence—Paddling pool in a public park for children 
~-Sand heaped at the side of the pool—Piece of glass in sand— 
Injury to a child, g 

The local authority, who were the owners and occupiers of a 
park, had constructed and maintained a pool or pond for the use 
of children. To give the appearance of seaside to this pool, the 
authority had loads of sand from seaside brought and put at the 
side of the pool. A child playing in the sand was injured rather 
severely by a piece of glass in the sand and so brought a suit for 
damages. The authorities had put up a notice board near the pond 
stating that “owing to the risk of cut feet, persons must not take 
into the paddling pool any bottles, tins or other sharp materials, 
‘They had also provided park keepers who were given instructions 
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every morning “to rake the bottom of- the pond with a rake”. 
This rake would not go into the sand at the side of the pond but 
only on the top of the sand, so that if anything got embedded in 
the sand the rake would not disclose it, but only anything that was. 
lying on the surface of the sand. A few days before the accident 
to the plaintiff child, another child was injured in the pond close 
to the place where the plaintiff was injured. 

Greaves-Lord, J.—held that the plaintiff was an invitee, that the 
presence of the glass was a hidden danger of which the defendants 
ought to have known, that the rake’ was useless to ascertain 
whether there was anything imbedded in the sand and that the 
. Council did not exercise that reasonable care which they should. 
have exercised towards a child whom they invited to the pond and 
were therefore liable. 


e Held, on appeal, that without deciding whether the relation- 
ship between the local authority and the plaintiff was that of 
invitor and invitee, and treating the case as one of licensor and 
licensee, yet the local authority was liable, because they knew that 
there was danger to which the children would be exposed by using 
the paddling pool (as is seen from the notice put up), that it was. 
their duty to provide against it either by sufficiently removing alb 
risk to which the children were likely to be subjected when they 
paddled in the pool or by seeing that the children did not paddle in 
the pool at all, and that the rake that they provided was not 
sufficient to remove anything embedded in the sand. 





CLELLaND V. Epwarp Liovp, Limrrep, (1938) 1 K. B. 272. 

Tort—Master and ‘servant—Independent contractor-—Em- 
ployer sending one of his apprentices to work with the contractor 
—No request by contractor for loan of his services—Negligence of 
such apprentice—If contractor liable or the employer. 

The defendants L Company were the owners of paper mills. ` 
and in 1935 were erecting a new power house for the electrical 
equipment required for the mills. The electrical installations were- 
entrusted to an independent contractor (another Company E£).. 
That company was short of men and therefore by an arrangement 
with L Company some men (including the plaintiff C) were 
borrowed from the K Company and as a result he (C) was now 
in the work of the E Company. It was the custom of the defen-- 
dants L Company, when electrical contractors were at work on the 
premises, to instruct their electrical apprentices to work with the 
other electricians and under that system M was working under the 
érders of J, the foreman of E Company, On the instructions of J, 
this M put up a scaffolding for the plaintiff C. The plank of it. | 
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proved defective. That plank was not supplied by the defendants. 
The plank broke and plaintiff sustained injuries, whereupon the 
plaintiff filed this suit for damages. 


Held, (i) that the defendant company was not liable as occu- 
piers of the place where the platform was because they had left it 
to competent contractors to do that work. In the course of doing 
that work, the contractors used some planks not supplied by the 
‘defendant for that purpose. The defendant did not control them 
in doing the work. ; 

(ii) but the defendant was liable for the tortious act of its 
servant M.. He is to be regarded as its servant because he was an 
apprentice of L and L sent him to work under J. The E Company 
did not ask L to send M. The L Company was in fact using J as 
a means of carrying out their duties of instructing their apprentice 
M. Therefore M was the servant of L and since they chose to put 
him in the position in which he was put, to do work for which he 
was not fit, they are liable. 

Donovan v. Laing Syndicate, (1893) 1 Q. B. 629 and Bain v. 


Central Vermont Ry. Co., (1921) 2 A., C. 412, distinguished. 


HUBBARD V. MESSENGER, (1938) 1 K. B. 300. 

Road Traffic Act, 1934—-Passenger vehicle—Meaning of— 
. Ford V.8 Utility car, if a passenger vehicle. 

A Ford V.8 Utility car was constructed as follows :—The engine 
- and chassis were similar to those used in the manufacture of Ford 
_ V.8 passenger saloon motor cars, and were dissimilar to those used’ 
in the manufacture of Ford vans and lorries. Instead of a saloon 
body the vehicle was fitted with a body constructed of wood having 
a roof over it and with curtains of celluloid fitted at the sides and 
rear of the car............6.. In the forward portion of the body 
was a seat large enough to accommodate the driver and two other 
persons; behind this were two other single seats, and behind these 
a sear seat large enough to accommodate three persons. The con- 
struction of this rear seat was such that the whole of the seat could 
easily be lifted out of the vehicle so as to leave a large vacant area 
on the floor. This vacant area could be used for the carriage of 
luggage or other goods or burden............. The vehicle was 
- included by the makers in their catalogues and price lists under the 


1» 


heading ‘passenger cars’. 

The vehicle was being driven at a speed exceeding 30 miles an 
hour and a charge was laid against the respondent for having 
driven at more than 30 miles speed, which is permitted only to- 
passenger vehicles. ; 
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` Held, the vehicle was not a passenger vehicle but a goods 
vehicle and therefore was subject to the speed limit of 30 miles 
per hour. Passenger vehicles are defined as “vehicles constructed 
solely for the carriage of passengers and their effects”. This 
- vehicle cannot be said to be constructed solely for the carriage of 
passengers and was therefore a goods vehicle. 





Davies v. ELMsLIE, (1938) 1 K. B. 337. 

Contract—Agreement by a married woman with a third party 
“to forego the consortium of her said husband” for a time—If valid 
—-Public policy, 

A married woman filed a suit for breach of contract. The 
contract was entered into in January 1936 “whereby in considera- 
.tion of the plaintiff persuading her husband to go to New Zealand 
--&nd for consenting to forego the consortium of her said husband, 
- the defendant promised to pay to the plaintiff an allowance at the 
rate of 4l. per week” until a certain time mentioned therein. She- 
alleged that, she had sent her husband to New Zealand and had 
foregone the consortium as agreed, The defence was that the con- 
tract was invalid as founded upon an illegal consideration and 
opposed to public policy. 


Held by Lewis, J., that the agreement is not invalid. The 
agreement as pleaded does not necessarily contemplate a complete 
separation of husband and wife. There is no general principle of 
public policy that no contract is enforceable which is inconsistent 
with maintenance of the marriage tie, in the absence of any immo- 
rality or illegality, in the contract. ; 

Held by the Court of Appeal that the consideration for the 
contract as pleaded is not the consent of the wife to forego the 
consortium of her husband. The agreement so far from being an 
agreement of separation, is an agreement of physical separation 
for a period and contemplates that the parties will remain as hus- 
band and wife and actually provides for the financial means for 
their once more physically living together. The consortium is not 
_ broken. It is a persuasion by the wife of her husband to go to 
New Zealand in consideration of which the defendant promised to 
pay the plaintiff a weekly allowance. 





| Tue Kine v. BARNSTAPLE Justices. CARDER Ex parte (1938) 
1 K. B. 385, : 

Cinematograph Act, 1909, Ss. 2 and 5—County council—-Power 

to issue licenses for theatre—Delegation of, to justices—Application | 

to justices for approval of plans for premises—Nature of—Extra- 

ujdicial proceeding—Writ of mandamus or certiorari—If can issue, 
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S. 2 of the Cinematograph Act, 1909, confers on the County 
council the power to grant licenses to such persons as they think 
fit to use the premises specified in the licence for the purposes of @ 
cinematograph theatre subject to such terms and conditions as the 
council may determine. S. 5 permitted the county council to 
delegate this power to justices sitting in petty sessions. A county 
council so delegated its powers to justices. In the statute of 1909 
there is no provision made for the grant of provisional licenses in 
respect of premises not yet erected. The practice therefore was 
that when a plan of premises was approved, it was to be understood 
that an application for a license will be automatically granted when 
the building is completed. When an application for licence was 
refused by the justices, this application was taken out for a writ of 
mandamus. : 

Held, that the justices sitting for the preliminary purpose o$ 
considering plans of a building not yet constructed, are not engaged 
in a judicial proceeding such as may be brought to the notice of the 
Court for the purpose of the prerogative writ of mandamus or 
certiorari, 


ea 


Tue Roperra, (1938) P. 1. 

Shipping—Action in rem for damages against shipowners— 
Arrest of ship—Release of, on bail—Subsequent addition of chart- 
erers as defendants—Charterers held entitled in other proceedings 
to indemnity from shipowners—Claim by charterers to have the 
bail given to plaintiff for their benefit also. 

In February, 1936, the plaintiffs (owners of cargo) instituted 
an action în rem against the owners of the carrying ship in respect 
of damages to the cargo, The plaintiffs arrested the ship and she 
was released on bail bond of certain sureties. This was in March. 
In May, the charterers of the ship were added as defendants. It 
was held that the parties liable to the plaintiffs were the charterers 
and not the owners. In third party proceedings between the defen- 
dants, the charterers were held entitled to an indemnity from the 
owners in respect of any claim by the plaintiffs for damages. In 
` July the charterers defendants asked that the bail bonds given to 
plaintiffs may also be made available to meet the claim of these 
charterers under the indemnity. 


o 


Held, that assuming that a claim for indemnity is a claim 
falling under S. 22, sub-S. (1) (a) (xii) (1) of the Supreme Court 
of Judicature (Consolidation) Act, 1925, as a “claim arising out 
of an agreement relating to the use or hire of a ship’, Yet the 
second defendant (charterer) cannot claim the benefit of a bond 
given to the plaintiffs. The bail was put in to answer the claim of 
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the plaintiffs against the first defendant and the plaintiffs have 
failed in that claim and against that bail. The proper course for 
second defendant would have been to sue out a warrant of arrest 
on their own claim, when the question of their right to arrest could 
_ have been challenged, and to pursue by the regular and normal 
course their right, if any, to obain bail. 





Roast v. Roast, (1938) P. 8 


Summary Jurisdiction (Married Women) Act, 1895--Desertion 
by husband—Claim by wife for maintenance—Defence justification 
—Adultery of wife--Statement by wife about the doubtful pater- 
nity of a child—If admissible in evidence. 

The parties were married in 1920 and there were three 
children of the marriage. The wife claimed maintenance from the 

husband on the ground that he had deserted her in 1937. The 
` defence was that he had reasonable cause for leaving the wife in 
that she was guilty of adultery. As evidence he wanted to let in 
evidence of a statement by her that she told him that he would 
have to keep the last child whether his or not. The wife was also 
found to have written an indecent letter and there were also 
indecent letters*in her possession, 

Held, the evidence of the admission of adultery was admissi- 
ble in evidence. It was not tendered to bastardize the child. When 
a husband comes to Court and seeks to prove adultery merely by 
saying that a child has been born and tendering evidence that he 
could not have been the father, it is hit by Russell v. Russell,- 
(1924) A. C. 687. It is admissible to prove that the husband had 
reasonable cause to leave the wife. : : 





JOTTINGS AND CUTTINGS. 


Swearing-in of- the Hon, Mr. Justice K. S. Krishnaswami 
Iyengar-—Before a: Full Bench consisting of the Chief Justice, Mr. 
Justice Venkatasubba Rao, Mr. Justice Madhavan Nair and Mr. 
Justice Burn, all dressed in scarlet robes and wigs, Mr. K. S. 
Krishnaswami Aiyangar (also in scarlet robes) took the oath of - 
office as Judge of the Madras High Court on April 19, 1938. After 
the ceremonial swearing-in function was over, 

Sir A. Krishnaswami Aiyar, the learned Advocate-General 
felicitated the Hon’ble Mr. Justice K. S. Krishnaswami 
Aiyangar as follows:--“On.this happy and auspicious occa- 
sion of your assuming the high office of one of His Majesty’s 
Judges, let me, on behalf of the Bar, convey to you, Mr. 
Justice Krishnaswami Aiyangar, our warmest greetings, By . 


E 
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your ability and attainments and by your rich and varied experi- 
ence at the Bar in different spheres on the Original and Appellate 
Side of this Court and also'in the mofussil, you have rightly, if I 
may say so, earned the distinction of being called upon to fill the 
high office. I wish you God-speed in your new sphere of work 

. and a long and distinguished career on the Bench in keeping with 
the best traditions which the members of the Madras Bar have 
maintained successfully from the days of Sir S. Subramania 
Aiyar.” 


His Lordship, Mr. Justice Krishnaswami Aiyangar, replied as 
follows: “Mr. Advocate-General and friends at the Bar—I thank 
you most sincerely for the kind and generous words in which you 
have couched your greetings tome. I have hada certain amount 
of experience in the various branches of work of this High Court 
and I can promise you this that I shall endeavour conscientiously 
to discharge my duties without fear of man, but always in fear of 
God; and so discharging my duties I shall seek the appreciation— 
and I hope to get it—not only of the members of the Bar, but also 

-of the wider public for whose benefit this great institution stands. 
I thank you once again for your kind words”.’ 





Judicial Appointments in the United States.—Although 
defeated in the first round in his conflict with Congress on the 
subject of an increase of the personnel of the Supreme Court by 
the infiltration of additional members chosen for their sympathetic 
attitude towards the New Deal, President Roosevelt, nothing 
daunted, has initiated a fresh move in his campaign to infuse into 
the court the leaven of opinion favourable to his views by nomi- 

‘ nating Senator Black to fill the vacancy created by the retirement 
of Acting Justice Van Devanter. The Senate, which has a con- 
trolling voice in the matter, has now given its consent, after 
carefully considering the whole situation. It is, of course, not for 

. us in this country to criticise the manner in which judicial 
vacancies in another country should be filled, but we are happily 
spared the unfortunate tension between the head of the Govern- 
ment and the Legislature which we see prevailing at the moment 
among our kin beyond the sea. With us, in the past, political , 

` views have sometimes been allowed to have an undue influence in 
the selection of judges, but, happily, in more recent times, profes- 
sional, rather than political, merit has been the determining factor ; 
and we have nothing analogous to the procedure which obtains in 
the United States by which the approval of either House of 
Parliament is necessary for the particular selection, It is true 
that by recent legislation there cannot be an increase beyond a 
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certain number of the Supreme Court judges without the consent 
of Parliament, but this is due to financial and not to personal 
considerations.—S. J., 1937, p. 673. 





Criminal Statistics.—Several points of interest emerge from a 
perusal of the Criminal Statistics for England and Wales in 1935. 
. which were recently issued by the Home Office (H, M. Stationery 
Office, Cmd. 5520, price 3s. 6d. net). One of them is the very 
small proportion of offenders who committed the more serious. 
crimes, as is illustrated by the fact that over 99 per cent. were 
dealt with by magistrates and that fewer than 1 per cent. were 
tried at assizes or quarter sessions. Moreover, non-indictable 
offences outnumbered indictable offences by the proportion of 
ninety-one to nine, while the proportion of the latter dealt with by 
{magistrates on the one hand, and by the assize courts or quarter 
sessions on the other, were as eight to one. In light of these 
considerations, the total number of persons found guilty of 
offences, in round figures 760,000, does not exhibit!such a state of 
lawlessness as might at first be imagined, while the increase of 
some 101,000 offences compared with the previous year is very 
largely accounted for by the traffic offences, which numbered about 
430,000, or “nearly 99,000 more than during 1934, The report 
records that during the year eight persons were executed for 
murder, and seven death sentences were comimuted to penal 
servitude for life. There were known to the police 87 cases of 
murder of 101 persons aged one and over, and in 41 cases, invol- 
ving 50 victims, the murderer or suspect committed suicide. The 
steady decline in the number of suicides since 1932, when the total 
was 5,657, continues, the figure for 1935 being 5,156, or 330 less 
than that for the preceding year. Serious crimes of violence 
against the person numbered 1,397, or 0'2 per cent. of the total 
number of offenders, and of these nearly 70 per cent. were dealt 
with by courts of summary jurisdiction. Larceny, which accounts 
for some three-quarters of the number of indictable offences, _ 
covers crimes of varying gravity, and the same may be said of 
breaking and entering, which embraces serious cases of burglary 
and housebreaking and minor cases where children and young 
persons broke into empty premises. Men found guilty of crime 
_ outnumber women by eight to one, though, even among the former, 
age exercises a restraining influence. Thus 10 per 1,000 of boys. 
under sixteen were in 1935 found guilty of crime. For the next 
five years the figure is reduced to seven, for the next ten years to 
between four and five, while in the case of men over thirty the 
corresponding figure is between one and two.—S. J., 1937, p. 673. 
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Probation of Offenders.—The report draws attention to the 
varying degree in which use is made throughout the country of the 
probation service. Only a small proportion of offenders over 
seventeen dealt with by courts of summary jurisdiction were 
sentenced to imprisonment, the majority being dealt with either 
by fines or under the Probation of Offenders Act, 1907. But the 
percentage of persons placed under the supervision of a probation 
officer varies enormously, being as high as 44 per cent. in Hertford 
and as low as 3°8 per cent. in Monmouth. Figures for town 
districts show a considerable though less striking variation, as may 
be illustrated by quoting the figures for the Metropolitan Police 
District and for Liverpool, which are 28 and 10 per cent., respec- 
tively. The hope is expressed in the report that justices in each 
district will study the figures and that in those districts where 
comparatively little use is made of the probation service for adult, 
offenders they will consider why their figures are below the 
average, and whether, in future, more use should not be made of a 
method which the experience of other courts has shown to be 
valuable. The importance of the number of probation officers 
being adequate for the duties they are required to perform is also 
emphasised. Substantial use seems to have been made of the 
. services of the probation officer in almost all cases in regard to 
offenders under seventeen, about one-half of the juvenile offenders 
having in most districts been placed under supervision, though 
even here there is evidence of considerable diversity in practice. 
However, the matter is, of course, one for the magistrates them- 
selves and it is not surprising to find some variation in the manner 
in which a discretion, which is theirs, is exercised —S.J., 1937, 
p. 673. 





Share-Pushing: Prevention by Legislation—How far the more 
gullible section of the community is entitled to look to the State to 
protect it against its own folly is a question to which a wide variety 
of answers might be given, but there can be little doubt that the 
predatory activities of ‘‘share-pushers” are proper matter for res- 
trictive and punitive législation. The report of the committee 
which was appointed by the Board of Trade in December, 1936, 
under the chairmanship of Sir Archibald Bodkin, to consider the 
operations commonly known as share-pushing and share-hawking 
and similar activities, and what, if any, action is desirable, will, not 
improbably, have found its way into the hands of many of our 
readers who will doubtless have formed their own views as to the 
effectiveness and desirability of the proposed measures to abate 
these pests. The report itself (H, M. Stationery Office, price 1 s. 
3d, net) will be duly considered elsewhere in our pages and it only 

R 
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remains for us here to allude in the briefest possible manner to 
some of the principal recommendations. The committee does not 
favour the suggestion that all stock and share dealers or brokers 
should be obliged to belong to one or other of the existing stock 
exchanges, nor does it advocate the formation of a new organisa- 
tion of those who at present carry on dealings in stocks and shares 
as outside brokers, but it proposes that all persons now carrying on 
business in dealing with stocks and shares as principals or brokers, 
or who after an appointed date desire to follow.this occupation 
shall be registered with a central authority. It is not maintained 
that the scheme of registration advocated will make it absolutely 
impossible for any person whose ultimate intention is to defraud 
to obtain registration, but it is urged that if the conditions suggest- 
ed are adopted, the abuses involved in share-pushing and similar 
activities should in future be markedly reduced in number and 
extent. But it is rightly observed that the principal safeguards to 
the public in these cases consist in the vigilant activity of the police, 
prompt action, and adequate provisions for putting the criminal 
law in force in all cases at the public expense where sufficient evi- 
dence can be secured, While members of the public who have cause 
to complain of share frauds, actual or attempted, are urged to do 
their part by prompt communication with the police authorities and 
te overcome their reluctance to confessing their imprudence in 
having made “investments” without advice from reliable sources.— 
S. Js, 1937, p. 674. 





Regisiration.—The committee recommends the appointment by 
the Board of Trade of a registrar, whose duty it shall be to keep a 
register, open to public inspection, of the names of dealers in 
stocks and shares, and that it should be unlawful for any persons, 
other than members of existing stock exchanges or of such other 
association or institution to be formed and with whose rules the 
Board of Trade is satisfied, to transact with the public any business 
in stocks and shares or to hold themselves out as transacting such 
business unless registered. Essential conditions for registration 
should be the giving of information, ant applications should be — 
supported by references, while, except where a business has been 
in the same hands for at least three years before registration, the 
applicant should give sureties to the amount of £500 for a certain 
period. A person should be removed from the register by order of ' 
the court on conviction for an offence against the share-pushing 
legislation, or any offence involving dishonesty, or in any civil pro” 
ceeding in which fraud or dishonesty is proved, or if he has plead- 
ed the Gaming Act, or is an undischarged bankrupt. Correspond- 
ing proposals are made with respect to a person describing himself 
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as a stock or share dealer, and amendments, which cannot be gone 
into here, are proposed to S. 356 of the Companies Act, 1929, and 
S. 32 of the Larceny Act. Provision is also made for search 
warrants of books and accounts in any premises occupied by sus- 
pected persons, and for the inspection of the banking accounts of 
such persons. Circulars and advertisements not issued by exempt 
persons or registered dealers should be governed by the prohibition 
contained in S. 63 of the Post Office Act, 1908; printers and mani- 
folders should be prohibited from supplying matter containing 
offers for sale or invitations to deal in stocks and shares or to take. 
part in pools, except on the direct orders of registered or exempt 
persons ; names, addresses and occupations of witnesses complain- 
ing of having been defrauded should, subject to the approval of the 
court, not be published; while transactions with the public based on 
the rise and fall in the value of securities or commodities or metals, 
in which no genuine contracts to buy or sell the same are entered 
into should be deemed to be dealing in stocks and shares. Such, 
in briefest outline, are the main recommendations contained in the 
report which, as has been stated, will be more fully considered in a 
future issue.—S. J., 1937, p. 674. i 





The Persistence of the Legal Wig.—In dealing with the sub- 
ject of Queer Trades in London, a correspondent, in a recent issue 
of The Times, mentioned the interesting fact that among those 
engaged in curious callings are three wig makers who spend their 
days in making wigs for members of the legal profession, among 
whom the survival of this distinctive head covering, once univer- ` 
sally worn by gentlemen, testifies to that innate conservatism popu- 
larly attributed to lawyers. It is curious to note, however, that 
the wig, which is-an essential part of the barrister’s equipment 
when engaged in open court, is not required when he appears be- 
. fore a judge in chambers. Till comparatively recent years the wig 
was periodically rejuvenated by being powdered, but this practice 
would appear to have died out, one of the last to adhere to it being 
the late Lord Darling. No doubt through being so closely associ- 
ated, professionally, with members of the Bar, the wig makers of 
the past contrived to‘pick up scraps of legal phraseology which they 
could use with amusing effect. One of the last of this older school 
was Danby, a shrewd practitioner in the tonsorial art, whose head- 
quarters were in the Temple, and of whom it is related that, being 
asked by a barrister, who had called at his shop, if the little boy 
who was there running about was his son, cautiously answered: 
“To the best of my information and belief he is.” “And what are 
you going to make of him, Danby?” he was then asked. “Well”, 
was the duly pondered reply, “if he turns out in the efflux of time 
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‘to bea smart, clever youth, I shall train him up for my own pro- 
fession, but if, as seems not unlikely, he turns out to be the reverse 
of this, I shall send him to the Bar” ! History, unfortunately, does 
not relate. which profession Danby junior in fact followed.— 
S. J., 1937, p. 689. 





Legal Calendar, 24th August.—On the 24th August, 1868, Sir 
William Brett, Solicitor-General, was appointed a Justice of the 
Common Pleas and invested with the coif. A sound, though 
‘hardly a profound lawyer, an easy speaker but chiefly a clear- 
headed and experienced man of the world, he proved himself a 
strong Judge, often more strong than discreet. On the Bench he 
proved as capable as he had been at the Bar in handling juries, till 
in 1876 he was translated to the loftier regions of the Court of 
` e Appeal, eventually attaining the dignity of Master of the Rolls 
` and a peerage as Lord Esher.—S. J., 1937, p. 699. 





29th August.—On the 29th August, 1840, Mr. Baron Rolfe, at 
the Liverpool Assizes, presided at a rather amusing slander action 
between a Roman Catholic priest and a clergyman of the Church 
of England. At a public meeting the defendant had related a 
story of how a poor man, one of the plaintiff’s Hock, had been 
found at night crawling about the roads on his hands and knees 
and when asked why he was doing it had said that it was a 
penance for his sins imposed by the priest. For several nights, 
it was said, he had been seen crawling in the roughest part of the 
road, The jury did not accept this picturesque tale and awarded 
40s. damages.—S. J., 1937, $. 699, . 





The Week's Personality.—Except that he was a member of a 
useful Whig family at the critical season of the accession of 
George I, there seems little explanation for the hoisting of 
William Whitshed into the seat of Chief Justice of the Irish 
King’s Bench, at the early age of thirty-seven. Probably it was the 
reward of an able young man with good social gifts and the right 
sort of friends. His tenure of judicial office, however, proved far 
from comfortable largely owing to the political animosity and — 
bitter pen of Dean Swift. A choice example of this invective is 
the poem on the motto on Whitshed’s coach :— 

“ ‘Libertas et Natale Solum’ 
Fine words! I wonder where you stole ’em, 
But let me now thy words translate. 
` ‘Natale solum’ my estate, l 
My dear estate how well I love it 
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My tenants, if you doubt, will prove it. 
They swear 1 am so kind and good 
I hug them till I squeeze their blood. 
‘Libertas’ bears a large import 
First how to swagger in a Court 
And secondly to show my fury 
Against an uncomplying jury.” 
This and much more contrasts oddly with the adulation of his 
epitaph :— 
“Here lies a piece of Christ, a star in dust, 
A vein of gold, a china dish whichumust 
Be used in Heaven where God shall feast the just.” 
—S. J., 1937, p. 699. 





All for Acquittal.—A fter a recent murder trial in India, Cos- 
tello, J., in the Calcutta High Court, felt constrained to describe 
the case as one of those “which occur unfortunately only too fre- 
quently in this country of juries declining, or at any rate being 
unwilling to conform to the oaths they have taken to do their duty 
to the community, and the country”. In cases of violence it would 
seem that some Indian juries exhibit an aversion almost equal to 
that of the old time Irish juryman for a verdict of guilty. Judge 
Adams of Limerick, once delivered a very telling address to a 
prisoner inexplicably acquitted on a bad stabbing charge: 
“Michael,” he said, “I have now to discharge you. These twelve 
gentlemen on my left say that you are not guilty. Take a good 
look at them, Mike, so that you may know them again, for if you 
treat any one of them as you treated the prosecutor in this case, 
you will not get one hour’s imprisonment from me, even if you 
are convicted of it.”—S. J., 1937, p. 699. 





Ambassadors.—The grave attack upon our Ambassador near’ 
Shanghai, which has shocked the whole world, is one, happily, of a 
kind of rare occurrence in the annals of diplomacy. For centuries 
both the person and the property of ambassadors have been 
regarded as sacrosanct—a condition of things absolutely essential 
for the efficient discharge of the official duties to be carried out by 
them in the countries to which they are accredited. In early days, 
it is interesting to note, ambassadors were called “orators,” the 
reason, apparently being, because each made an oration on behalf 
of his Sovereign to the head of the State to which he was sent. 
According to Bagehot, an ambassador was not simply an agent, he 
was also a spectacle, and it seemed that nations behaved as if they 
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cared more for the spectacle than for the duty which he discharg- 
ed, Till comparatively recent years, an ambassador normally left 
this country in a ship of war, and in stili earlier days he was met 
on landing in the country to which he was accredited by the master 
of the ceremonies and conveyed in the royal coach to the capital 
where he made what was termed “the solemn entry”. But, as was 
said by the author of the monograph on Foreign Relations in the 
English Citizen Series, “the stage coach in the first instance, and 
the railway in our own time, have done more to establish equality: 
than all the doctrines of all the encyclopedists; and even kings 
and their representatives find a convenience in using the convey- 
ances which are at the disposal of the poorest citizens’. In the 
Middle Ages we are told that truth was not expected, and falsehood 
was not condemned, in a minister; and in the days of Queen Eliza- 

e beth we read that Sir Henry Watton, himself an envoy, punningly 
described an ambassador as an honest man sent to “lie” abroad for 
the good of his country. In days nearer our own many distin- 
guished statesmen have deplored this doctrine and have urged the 
importance of truth. “It is scarcely necessary to say,” wrote Lord 
Malmesbury, “that no occasion, no provocation... . can need, 
much less justify, a falsehood.” This represents the ideal to be 
aimed at and practised in diplomacy just as in the ordinary 
business of life.—S. J., 1937, p. 705. > 





The Drunken Motorist,—With reference to the series of arti- 
cles in the September issue of The Practitioner, which have been 
considered during the past few weeks in these columns, mention 
may finally be made of the informative article by Dr. Alexander 
Baldie, honorary psychotherapist, West End Hospital for Nervous 
Diseases, Divisional Surgeon, Metropolitan Police, ‘The writer 
states that during 1936, 666 persons were proceeded against in the 
Metropolitan Police area on account of being medically certified to 
be under the influence of drink or drugs to such an extent as to be 
incapable of proper control of a motor vehicle (see Road Traffic 
Act, 1930, S. 15 (1)], that in 1934, 2,016 motorists in Great Britain 
were medically certified to be incapably under the influence of 
drink, and that in 1933 there were 1,595 convictions for driving 
under the influence of drink. Having indicated the extent of the 
evil, Dr. Baldie deals with the effects of alcoho] with reference to 
driving efficiency and suggests that some 30 per cent. of those 
charged with driving whilst under the influence of drink may be 
described as “accidental” cases or “persons who either do not habi- 
tually drink, or who do not usually drink when driving,” but who 
“find themselves caught up in a circumstantial network of celebra- 
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tion, indulgence and fatigue.” He recommends avoidance of alcohol 
for at least two hours before driving (the period being strictly 

“applicable.only to the most modest-and conventional amounts) on 
long journeys, on any journey taken alone, when fatigued, “out of 
sorts’, or ill, and under abnormal or difficult conditions calling 
specially for the exercise of judgment and technical efficiency. He 

. deprecates the selection of an alcoholic beverage merely to relieve 
thirst, the drinking of such without meals, ‘mixing’, and the speed- 
ing of the parting guest, who has been already well entertained and 
who has to drive home, with further refreshment. Moreover, “on 
any occasion on which the use of alcoholis acontemplated ritual,” 
the motorist is urged to “leave the car at home”, As to legal penal- 
ties, Dr. Baldie suggests that only prolonged or permanent suspen- 
sion of licence may sufficiently protect either the public or the 
offender in cases of the chronic alcoholic or the reckless or deliber- 
ate (and intemperate) joy-rider. With the “accidental” case of a 
normally respectable and abstemious person “who, returning home 
from an occasional celebration or reunion is unconsciously over- 
come, and finds himself the victim of circumstances and of his own 
indiscretion” greater hope is expressed of the value of a deterrent 
penalty. In such cases, it is urged, suspension of licence may 
constitute an unnecessary hardship, and, should it involve loss of 
employment, even a public disadvantage. Experience of many such 
cases, the writer states, suggests that the mere shock of arrest is in 
itself a sufficient deterrent from any repetition of the offence.— 
S. J., 1937, p. 753. i i 


The Public Health Act, 1936.—Readers should be reminded 
that the Public Health Act, 1936, comes into operation on 1st 
October. The various provisions of the new statute have received 
considerable attention in our columns, and it is unnecessary to add 
further particulars here. But it may be recalled that the measure 
is chiefly of a consolidating nature, and deals with matters of a 
strictly public health character and is not concerned with a number 
of subjects which in the course of time have come to be associated 
therewith. Perhaps the most important of the changes effected is 
the general levelling up of the powers conferred upon rural and 
urban authorities alike. Inthe past the Legislature has not un- 
naturally been concerned principally with the latter, but the grow- 
ing importance of the former as public health units has, been 
increasingly recognised and the new statute gives effect to this 
tendency, The subject of overcrowding once associated with the 

duties of sanitary inspectors is no longer dealt with as a public 
health question, Such would, of course, have involved an unneces- 
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sary duplication in view’ of its comprehensive treatment in the 
Housing Act, 1935, now incorporated into the Housing Act, 1936. 
It will not perhaps, be out of place at this juncture to pay a 
passing tribute to the promoters of the Public Health Act, 1875, 
which has-so long remained the basis of public health legislation. 
It would be difficult, perhaps impossible, to find another statute on 
a branch of legislation involving such detailed treatment which 
was not required to be repealed before the expiration of a period 
of more than sixty years.—S.J., 1937, p. 754. 





New Motor Law: October —Brief reference may be made to 
a couple of provisions of motor car law which come into operation 
at the beginning of October. We have recently alluded to each of 
these- (81 Sol. J. 706, 658) and the present paragraph must be re- 
*garded merely asa remainder. First; the new Motor Vehicles 
(Construction and Use) Regulations require mechanically propelled 
vehicles registered for the first time on or after Ist October, with 
certain exceptions, such as invalid carriages, to be fitted with a 
contrivance, not necessarily a speedometer, to inform the driver 
within a reasonable degree of accuracy when he is exceeding the 
speed limit in a built-up area or the limit applicable to the parti- 
cular class of vehicle he is driving, Secondly, from the 3rd October, 
headlights over a certain capacity are required to be fitted with an 
anti-dazzle device. The Ministry of Transport recently published 
a reminder of the coming into effect of the anti-dazzle regulations 
which have now been published for some time, and therefore there 
will be little excuse for non-compliance, but, as. was the case when 
non-splinterable glass became compulsory for all cars irrespective 
of date, it is not improbable that the new regulations will take 
many motorists unawares.—S. J., 1937, p. 754. 
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JUSTICE SIR MUTTA VENKATASUBBA ROW. 


Justice Venkatasubba Row retires in July. On thee 
reopening day we shall miss his familiar and genial presence 
on the Bench. His tenure of the high office of Judge for a 
little less than seventeen years is not short. He was forty- 
three years when he was appointed Judge, the youngest in 
Madras to be so appointed. Knox and Prinsep, with their 
thirty years on the Bench, more or less, must remain unique; 
and they belonged to a time when no age of compulsory retire- 
ment had been fixed. With the present rule of retirement at 
sixty, Justice Venkatasubba Row’s will probably be the longest 
tenure. The coming appointments which, we hope, will be 
made from the local bar will be of those past fifty. Sir 
T. Muthuswami Aiyar had what was once deemed a very long 
record. He and Sir M. Venkatasubba Row share the honour 
of having been on the Bench for well over sixteen years, but 
Sir M. Venkatasubba Row has the longer period, though Sir 
T. Muthuswami Aiyar, in accordance with the usual habit of 
his generation, knew neither leave nor rest until stricken down 
with illness and his period of active service was perhaps longer. 
It looks like yesterday that Sir M. Venkatasubba Row became 
Judge and his short-seeming but fairly long record of judicial 
service is already coming to a close. The longest day must 
have an end. 

Regret having been expressed in an after-dinner speech 
that he had to retire with a great deal of work still left in him, 
Sir M. Venkatasubba Row took the occasion to say that he did 
not regret having to retire while still in full possession of his 
faculties. It is true that he retires when there is still work in 
him; and it is good that it isso. There are spheres of work 
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in which his services would still be required. It isa matter for 
gratification that he need not retire from the Bench into that 
obscurity which retirement from public life and public eye 
might involve. i 


As a Judge, extreme conscientiousness was the keynote of 
his qualities. Coming from the Original Side, where careful 
and laborious study of causes was his marked characteristic, 
he carried the habit into the Bench and read the papers before 
he came to Court. Dr. Subrahmanya Aiyar began with reading 
but soon discarded it as inconvenient. Temperaments vary. 
So long as Judges can. keep their minds open for the reception 
of argument, it does not matter very much whether they adopt: 
éhe one or the other line. Sir M. Venkatasubba Row took full 
notes and rarely moved on until he thoroughly grasped and 
tested each step of the argument. Justice was the end and law 
only a means to that end. The end had precedence in his mind. 
Not without a struggle would he allow the technicalities of 
law overpower justice. He was not above stretching a point 
to attain what he deemed a just result. 


This conscientiousness meant slow, patient and thorough 
working at details. Quickness is a fine quality, but it is apt, 
in many cases, to be superficial. If Sir M. Venkatasubba Row 
disliked anything, he disliked superficiality. Invited to listen 
to argument, he will ask the advocate to sit down until he had 
read and digested a material part of the record bearing on the 
argument in progress. 


He was independent and courageous in the discharge of 
his duty and unobtrusively so. In his judicial work this 
quality took many forms. He was prepared to re-examine any 
point of law if it was found necessary. Authority did not 
deter him. He did not hesitate to differ from his colleagues, 
He rarely, if ever, yielded on any matter in order to fall into 
line with the opinion of a brother Judge. He wore down the 
opposition of colleagues in many cases and where he did not 
succeed in doing so, he stuck to his own view. He was 
prepared to walk his own path all alone. Sir John Wallis once 
said: “I am. entirely with you but my brother (Sadasiva 
Aiyar) differs; you address yourself to him; you do not 
expect me to differ from him on a question as to the rate of 
interest”. Once asked by a senior colleague whether it would 
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be seemly to differ on a small matter, Sir M. Venkatasubba 
Row rejoined: “Then why not agree with me and decide with- 
out differing’. One may hazard the guess, even where one 
did not know the facts, that in all matters of difference Sir 
M. Venkatasubba Row made his colleagues pause and consider 
his point of view. Circumstances are conceivable when one 
dissenting voice outweighs and effectively extinguishes the 
opinions of all the rest. 


He was patriotic in the’ truest sense and sensitive in 
everything which touched the Indians’ honour, dignity and 
self-respect. His sensitiveness in this respect led him to resist 
with quiet and unblustering strength anything which might 
conceivably put an indignity or a mark of inferiority on the 
Indian. Now that reference has been made to his patriotism, 
it may be added that, when his services were requisitioned for 
solving knotty political problems, he took long and patriotic 
views and minded neither the frowns of officials nor the 
disapproval of party politicians. 


In the lead he gave on the question of Scouting all his 
qualities of courage, independence and sensitive patriotism 
were exemplified and with these a confident assurance that his 
motives cannot be misunderstood and, if misunderstood, it 
cannot be helped and did not matter. A man of exquisite 
taste and refinement, of genial courtesy, he has still a dignified 
reserve and reticence in behaviour which is the mark of quiet 
strength, 


His qualities as a Judge gave one an idea of the man also, 
but few know him fully outside the small circle of his intimate 
friends. He is warm-hearted and generous. Humanitarian 
work attracts him. He took up the Madras Seva Sadan and 
refused to hand it over to any outside management, however 
efficient. It required both strength and devotion to assume all 
the responsibilities the assumption of management meant. In 
this Sir Mutta and Lady Venkatasubba Row have shown a 
grit and a tenacity rare in South India. 


He is a lover of books and well-read. His temperament 
indicates deep, rather than wide, study. 


Altogether a great Judge whose retirement is a loss to the 
Court, At the entertainment given in his honour the other day 
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there was a‘spontaneous outburst of affectionate feeling rarely 
equalled in the annals of the High Court. Mofussil associations 
vied with each other in doing him honour by passing resolu- 
tions and communicating them to the Advocates’ Association. 


Sterling, sturdy, fearless independence, conscientious 
discharge of duty, patriotism, sterling character, high integrity 
recurred again and again in the mofussil resolutions and in the 
panegyrics in prose and verse which thé Madras and mofussil 
lawyers presented to him. All. will echo their prayer that Sir 
Mutta and Lady Venkatasubba Row may have long life and 
many more years of useful service to the motherland.. ` 
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JUSTICE AND ADMINISTRATIVE LAW.* 


The question of administrative courts and of administra- 
tive law has stimulated , the imagination and keen powers of 
analysis of a number of English and American jurists. In its 
simplest form it has been conveyed to us as a contest betwéen 
executive, that is, arbitrary justice, and judicial, that is, legal 
justice. A writer inthe Law Quarterly Review, 1933, says :— 


“The type of tribunal commonly called - administrative’ is far from 
“-new. Modern research shows that the type was well known in the middle 
ages. But for several centuries such tribunals ceased to be serious competi- 
tors of the Courts; so that doctrines as fo implied powers and limitations 
of such tribunals have had-no continuous development. un 


Whether consciously or not, countries like Great Britain 
and the United States which have boasted of the ‘ Rule of 
Law’ have to own the surreptitious growth of a system of 
administrative law in recent. years, as they have advanced upon 
what Dicey has called the period of Collectivism. About twenty 
years ago, Bruce Wyman wrote that administrative adjudica- 
-tion “is new in countries where the common law system pre- 
vails. Indeed so new is this function of the administration that 
no discussion of it is found in our law writers. ‘It is still the 
doctrine that all coritroversies must be decided in the judicial 
Courts; it must be so, it is said, because the theory of the law 
of, the land involves the supremacy of the ordinary tribunals. 
In the face of such theories, the jurisdiction of the administra- 
ion to determine its own controversies has been established to 
‘an extent not often appreciated.”2 ` 





a aaaeeeaa 
* Fourth Lecture. 2 
-(1) ‘Administrative ‘Tribunals’ and Courts’ by D. M. Gordon in English 
‘Law Quarterly Reiew, p 940, i 
(2) ‘Principles of Administrative Law, * p, 112.. 
T 
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Judicial and quasi-judicial body 

We have already noticed the distinctions between a. 
judicial-and a quasi-judicial body. Still, the context requires. 
re-capitulation of ideas fixing the natures of both. A judicial 
decision follows upon an actual -dispute arising between 
litigants, involving first the presentation of a case by the 
disputants, then the letting in of evidence on questions of fact 
by or on behalf of parties, afterwards the submission of legal 
arguments if a question of law were to arise, and lastly the: 
_ writing of the judgment with a finding on the question of fact 
and the application to the facts of law or a ruling of law 
according to well-recognized legal principles and time-honoured. 
usage. A quasi-judicial decision comprehends some of these: 
hut not all. For instance it involves the first two always,. 
sometimes the third, but never the last. 


It is quite understandable that if an administrative body 
has ascertained the facts of a dispute and is required by the- 
statute to decide the question according to law, then no doubt 
its decision can be called judicial. The Indian Income-tax: 
Act (XI of 1922) provides in S., 66 that a Commissioner may 
either on his own motion or on reference from any income-tax. 
authority subordinate to him, draw up a statement of the case- 
and refer it with his own opinion thereon to the High Court.. 
Such a decision when given is purely judicial, whether given by- 
the Commissioner himself or the High Court, because neither: 
of them has any discretion in ‘the matter; since the decision: 
will be governed by the law of the land applied to the facts of 
the particular case. 

One other main difference which we have to take note of 
between a judicial and a quasi-judicial body pertains to the- 
presiding authority. A Judge generally enjoys immunity from 
legal responsibility in respect of his judicial acts; the Judge 
ought to act necessarily within his jurisdiction. Again a Judge- 
has another advantage in that he is free normally from criticism. 
of the Parliament save in the case of an extreme step ofa 
motion or a joint address of both Houses for removal of a 
Judge from office owing to grave misconduct on his part. The- 
Government of India Act, 1935, provides for such immunity of 
‘Judges when by Ss. 40 and 86 of the Act no “discussion . . 
shall take place with respect to the conduct of any Judge of 
the Federal Court or of the High Court in the discharge-of 


I] THE MADRAS LAW JOURNAL. 151 


his duties” in the Federal Legislature or Provincial Legislature 
respectively.” Ordinarily a Judge is safe against the wayward 
blasts of popular ill-humour. A third kind of immunity which 
has been mentioned by Prof. Robson is that an English Judge 
is free from attacks of the press. 


Now such: kinds of immunity are not within the reach of 
an administrator, although he may sometimes occupy a more 
privileged position than that possessed by an ordinary citizen. 
On the other hand, an administrator is always liable to the 
control of his superior and even to punishment under the rules 
of departmental discipline for misconduct. 


Executive Functions 

The administrative process belongs totally to the executive 
‘function of Government and hence people fail to notice that 
it permeates a number of essentially different governmental 
operations, in each of which it has a different significance and 
part to play. First of all, the executive department does 
certain acts which are of a primarily ‘political ’ nature, namely, 
making of treaties and of war or peace and control of foreign 
relations. In the carrying out of these tasks, decisions of law 
and of fact have to be made which occasionally affect even 
private rights. Thus the determination of a question whether 
a suspected person is a diplomatic representative of a foreign 
power or not illustrates how the political acts of the Govern- 
ment could affect private rights. 


Again Governments act as agents for the direct supply of 
public services. The Post Office from earliest times and the 
Municipalities under Local Self-Government in modern times 
illustrate such agents of public utilities. In this sphere the 
Government or Municipal body is on one side and the people 
who are the beneficiaries are on the other. Administrative 
adjudication, whenever necessary to decide any dispute arising 
in such matters, settles ‘statutory privileges’ of individuals 
rather than their more fundamental rights and duties. 


Lastly there is the executive’s function of police or 
enforcement of law by which respect is extorted from indivi- 
duals for the interests of others and the. claims of public 
security. Some confusion of impression naturally results from 
the administrative adjudication in the exercise of the police 
power and in the sphere of the administration of Government 
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toe the sake of action to be taken immediately, i in the latter it 
adjudicates for safeguarding rights and interests which vitally 
‘concern the citizens. 
Specialised Tribunals 

The introduction of administrative justice has been in 
‘many ways. Legislation has added considerably to the Statute 
Book instances where enactments have completely demarcated 
the jurisdiction of specialised tribunals .for entertaining. 
justiceable disputes pertaining to certain kinds of activities 
and only such. In Madras we have a number of such specialised. 
tribunals. For instance the Revenue Courts are recognised by 
the statutes as distinct or separate from Civil Courts and as 
having exclusive jurisdiction in certain matters. ‘ Many of the 
‘cases under the Madras Estates Land Act have to go only to 
the Revenue Courts. Under the Madras Revenue Recovery 
Act special mention has been made that disputes arising with 
regard to matters under the Act like the rate of assessment, 
etc, should not be taken to Civil Courts (Ss. 58 and 59). 
Compare also the Board of Commissioners appointed under 
the Madras Hindu Religious Endowments Act (II of 1927). 
All disputes, it is said, except otherwise provided for by the 
Act, shall be heard by the Board sitting as a tribunal. The 
Bar Council tribunal is another specialised Court created by 
the Bar Councils Act which deals with professional misconduct 
of practitioners. [S. ll of the Bar Councils Act (XXXVIII of 
1926).] ` Another example of such a tribunal functioning only 
with regard to particular questions arising under the Act‘is 
the Income-tax Commissioner who has to hear objections and 
hear evidence and decide matters pertaining to assessment of 
income-tax. [See S. 31, Income-tax Act (XI of 1932).] 
Special Tribunals 

There is another group which can be-termed for the 
‘sake of convenience of classification as special tribunals. They 
are of another character whose members are appointed for the 
express purpose of determining justiceable issues arising in 
connection with the work of a department, whether as Courts 
-of first instance or as Courts of appeal. The distinction 
‘between: this group and the previous category of specialised 
tribunals, though the fact remains that both are created by 
statutes, is one essentially not of kind but of degree. The 
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d ifference can be easily known if scme examples are given of 
this latter kind of tribunals. e l 

- First let us look at the Board of Referees under the 
Indian Income-tax Act’ (XI of 1922), S. 31-A. Under sub- 
cl. 1 (6) of that section -we find that the referees shall consist 
of not Jess than three and not more than five persons. Their 
qualifications are also given. Under sub-cl. (1) we find that 
any person aggrieved by an order of the Income-tax Officer 
under S. 1, sub-S. (2) of 23-A may within thirty days after 
date of notice of such order, lodge an appeal to the Board of 
Referees. Their decision is also final in that it cannot be 
revised afterwards by the Commissioner in the exercise of his. 
power under S. 33 of the Act. 

Next we can cite the Forest Court under the Madras 
Forest Act (V of 1882)-as an instance where the Act provides 
or designates for special purposes, and whenever necessary, 
a Court. Under S. 37 we find the appointment of Forest 
Courts, as occasion may arise, to hear appeals under S. 14. 


Again whenever election petitions under, for instance, the 
Madras Local Boards Act or the Madras District Municipali- 
ties Act are filed, the election court acts presided over by the 
Commissioner who is a persona designata. Under Rules for 
conduct of inquiries and the decision of Disputes relating to 
Elections framed under the Madras Local Boards Act, 1920, 
R. 2 gives the qualification of the persons who can be Election 
Commissioners. Sub-rr. (a) and (b) give all the details and 
cl. (3) mentions that the Commissioner so appointed shall be 
deemed to exercise such jurisdiction as a pérsona designata. 
Further in Schedule V of the Madras City Municipality Act 
(IV of 1919) in Part lII relating to audit, surcharge and 
disallowance, we find under the R. 22 dealing with persons 
aggrieved by disallowance, surcharge or charge made, they 
may within a specified time after the order of the auditor 
apply to the Small Cause Court to set aside the order by an 
application, The Small Cause Court:acts then as a specially 
constituted tribunal and takes evidence before confirming, 
modifying or remitting such disallowance, surcharge or charge. 

‘We have a similar provision in the Schedule to the District 
Municipalities Act (V of 1920) in S. 61 (a) granting the 
aggrieved party a right of application to the Civil Court having 
jurisdiction over the place. In the above instances the Courts 
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‘function practically as Special Courts or authorities who hear 
particular matters referred to them whether of first instance 
or by way of appeal. 
Administrative Tribunals 

We then come to the actual administrative tribunals or 
quasi-judicial bodies. When we scan the various Madras Acts, 
we find numerous sections containing the words, in their res- 
pective places, that the decisions by the authorities ‘shall be 
final’ or that ‘no suit shall lie in the civil court’ or ‘that no 
civil court shall have jurisdiction’ in the matter; We cannot 
be attributing to the legislature eituer carelessness or sheer 
partiality to'confer such finality on departmental decisions. 
There is a normal tendency to view the too rigid formalism of 
courts as unsuited to the judicial questions requiring then and 
there disposal in a quick manner. At any rate certain appa- 
rent conveniences seem to be chiefly responsible for such 
administrative adjudications being permitted in modern 
democratic Governments. 


Advantages of Executive Justice ` 

(1) First they conceive of a cheaper process of adjudi- 
cation in a department than in an ordinary court of law bound” 
by rules. The total cost must be less than what would be 
incurred in a court of law. In England as well as the United 
States it has been found as a matter of fact that from the 
point of view of litigants it is cheaper to have a departmental 
adjudication of rights.1 

(2) Another circumstance which is more appealing than 
the first is the fact that in a department normally adjudication ` 
is more quick than in courts of law where the procedure is 
elaborate and codified. Prof. Robson writes:— 


“The freedom which enables a government department to dispense with 
an oral hearing, to abandon the intricate procedure which attends pleading 
and trial in an action at law, to waive the elaborate rules as to the proof of 
facts and admissibility and relevance of evidence, which are rightly insisted 
upon in a Court of law, results normally in an immense saving of time in the 
determination of controversies”.” 

The same author mentions that in 1925 in England under 
the unemployment Insurance Scheme on an average 12,000 


claims to benefit were disposed of every month and that the 





(1) ‘ Justice and Administrative Law’ by Robson, .p. 264. 
(2) Ibid, 
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umpire who approaches more nearly to a Court of law than 
most administrative tribunals, was deciding between 200 to 
300 appeals from those decisions every month. 


Even the late Professor Dicey who in his enthusiasm for 
the Rule of Law deplored much the usurpation of judicial 
powers by the executiveand condemned such a tendency which 
he thought ‘saps the foundation of that rule of law which has 
been for generations a leading feature of the English Consti- 
tution’, was forced to believe that when the State undertakes 
the management of different activities which ina former age 
were solely private concerns, the Government will be found to 
need ‘that freedom of action necessarily possessed by every 
private person in the management of his own personal con- 
-cerns’.1 j 


(3) Another advantage and perhaps more important than 
the others is the fact that administrative tribunals can be 
manned by individuals possessing special experience of training 
in a particular sphere. Prof. H. J. Laski in his “A Grammar 
of Politics” remarks (p. 393): . 

“ T have already suggested that the findings of an expert Commissioner 
have a validity to which no judicial examination can pretend: the decisions 
for example, of the New York Public Service Commission that a gas com- 
‘pany ought to provide gas service for a given district is almost inevitably 
‘more right than a decision pronounced by the Courts ina similar case.” 

(4) One more reason to favour the administrative tribunal 
lies in the greater flexibility with which it is able to discharge 
its functions. The principle of res judicata which estops a 
case being re-heard in a Court of Law does not operate as 
regards decisions of administrative tribunals, which are some- 
times given statutory authority to revise their own decisions 
once arrived at on the emergence of fresh facts. Moreover 
administrative law is law in the making, unlike the law 
administered by ordinary courts which is already made and 
applied to cases. Moreover that which strongly appeals to any 
one is the factor that the power of the administrative tribunal 
to decide cases with the avowed object of furthering a policy 
-of social improvement in some particular field and of adopting 
that attitude towards the controversy which satisfies the needs 
of that policy, would be any day more advantageous, when 


(1) English Law Quarterly, Vol. 31, pp. 148 at 150. 
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properly directed, thana décision: of the Court. of Law ee 
to adjudicate without: any puch considerations. . : 
‘Disadvantages... Copo ot ono o0 o0 Pan 
Against these many’ doe eatiatudioes Saaaetine the adjudi 
cation by..administrative bodies, could be mentioned certain. 
fundamental defects. inherent in.the very nature of the system.. 
Perhaps the scope for abuse is greater than. for advance of 
higher objects, when.a system like this admits of secrecy. 
The departments keep: ‘off public’ scrutiny into their deci- 
sions. Many of the departmental inquiries are generally 
through paper disposals. Oral hearing is no normal feature 
of such inquiries though each side must have an opportunity of 
Stating its case in writing. Even when oral hearing is per- 
_ fitted it is not open to the public. Even when there are 
inquiries and oral evidence taken, the report of such inquiry is. 
not disclosed or published. When a decision is arrived at, the 
reasons are not disclosed in the form of a written judgment. 
The poor quality. of investigation is a more serious handicap in- 
such departmental inquiries. Though we need not recommend 
the elaborate procedure of a trial of a Court of Law to such 
inquiries, still we cannot but wish for certain reforms, such as. 
the power to call for documents and to compel attendance of 
. Witnesses. Furthermore; an oral hearing should be available. 
where it is asked for by one of the parties and the evidence 
should then be given in’ person at the’ hearing. It is only then 
‘that each party would have an opportunity of controverting. 
the statements of the other side in a’ manner which is impossi- 
ble or at any rate difficult if there i is s only a mere exchange of 
written documents. i 
Political interference is another source of apprehension. 
that the departmental decisions will have to reckon with; for 
the party-spirit of a Minister may unconsciously influence, a. 
‘departmental decision unlike the ordinary legal decisions of 
Courts of Law which by their very constitution can be proof 
‘against such influences, 
Administrative adjudication f 
When we look into the Local Acts we see in many of dicen 
a section or proviso securing finality or immunity from con- 
trol of courts in matters of dispute involving ‘valuable rights. 
of individuals. Here and there are provisions enabling 
the Civil Courts to have jurisdiction either at the first instance: 
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or on appeal. A brief survey of some of the important Acts 
will acquaint us with the general tendency in recent years to 
equip the executive with greater powers of a judicial kind. 

(1) S. 10 of the Madras Agricultural Pests and Diseases 
Act (IIT of 1919) provides for the appointment of a valuing 
officer who after making inquiry and taking evidence 
awards compensation for any of the losses enumerated in S. 9. 
Certainly here is a loss of private property and in such a 
matter under S. 12 of the Act an appeal can be made against 
the award to another officer prescribed by the Local Govern- 
ment and it is stated that his decision shall be final. 

(2) S. 35 of the Annamalai University Act enumerates 
the disqualifications for Membership of the Senate and says 
that in case of dispute or doubt the Chancellor shall determine” 
whether such disqualification exists and that his decision shall 
be final. Also S. 37 of the same Act mentions finality -of the 
Chancellor’s decision on questions as to the proper election of 
a member of any body within the University. We find a 
corresponding provision in the Andhra University Aét, S. 27. 

(3) The Bhavani Reservoir Irrigation Cess Act (XVI 
of 1933) provides under S. 3 (1) permits to be issued in 
respect of all lands the irrigation’of which from the reservoir 
is allowed by or under the orders of the Local Government. 
S. 5 says that no Civil Court shall take cognizance of any suit 
or proceeding questioning the rate of water cess levied under 
the Act. 

(4) The Madras City Land Revenue Act (XII of 1851) 
under S. 3 provides for disputes arising with regard to the 
rate of assessment in the City and makes the Board of 
Revenue which is the appellate authority to have the final 
voice in the matter. The Collector in this Act has powers to 
punish contempts ‘and an appeal is provided against his 
decision to the Board of Revenue whose decision shall be final 
(S. 14). 

(5) The City Municipality Act contains similar provi- 

sions which make the decisions arrived at by the prescribed 
authority final in disputes. S. 51 (2) mentions the disquali- 
fication of Government servant to become a councillor or 
alderman and provides that if any question arises as to a 
person not being disqualified the matter shall be referred to 


the Local Government whose decision shall be final. Under 
ji ¢ 
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Sch. V of the Act the decision of the auditors to surcharge 
and disallow amounts is only liable to be modified by a Court 

_ of Small Causes to whom application is to be made within a 
specified time or by the Local Government to whom appeal 
shall be made within a specified period. These auditors under 
the City and District Municipalities Act bear a resemblance to 
the District Auditors of England from whose decision also | 
there lies to the High Court an appeal, in case the aggrieved 
party so desires, within a specified time. 

(6) The Madras Co-operative Societies Act (VI of 
1932), which is one of those pieces of social legislation which 
has been enacted to facilitate the formation and working of 
Co-operative Societies for the promotion of self-help and 

° mutual aid among agriculturists in a vast country mainly 
depending on agriculture, contains sections giving many 
powers to the Registrar. A petusal of the rules regarding 
execution sale of properties made under the Co-operative 
Societies Act and the Land Mortgage Bank Act (X of 1934) 
will impress any one of their exact similarity to the many, 
powers which a Court of Law under the Code of Civil Proce- 
dure (V of 1908), 0.21, has in the matter of execution of 
decree and sale of property. For instance S, 48 of the Co- 
operative Societies Act bars civil courts from taking cognizance 
of certain matters connected with the winding up and dissolu- 
tion of a Society under the Act. S. 49 which deals with sur- 
charging any officer or person connected with the management 

- or organization of any Society by the Registrar on his own 
initiative or on application, mentions that the Registrar should 
make the inquiry and make an order which shall be final, 
except when it is set aside by the District Court having 
jurisdiction over it or the City Civil Court in Madras within 
three months from the date of the order. S. 50 enables the 
Registrar to attach properties which shall have the same effect 
as if it had been made by a competent, civil court. S, 51 
provides for arbitration in matters other than those pertaining 
to disputes regarding disciplinary action and under cl. 6 (a) 
and (b) any decision that may be passed by the Registrar 
under cl. (a) of sub-S. (2) or under sub-S. (5) shall be final 
and shall not be called in question in any civilor revenue — 
court. Again under 6 (b) any decision passed by a person to 
‘whom a reference is transferred or by the arbitrator or 
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arbitrators to whom it is referred shall save as otherwise 
provided in sub-S. (5), be final and shall not be called in 
question in any civil or revenue court. 


It may be relevant to mention an unreported casel 
which came up before the High Court of Madras in 1926 
under the Indian Co-operative Societies Act (II of 1912). 
The application to the High Court was to cancel the order 
made by the Liquidator adjudging that the petitioner was a 
past member and therefore liable to contribute within the 
meaning of Ss. 23 and 42 of the Act II of 1912 which 
latter section almost corresponds to S. 47 of the Madras Act 
(VI of 1932). The action was brought for restraining 
permanently the Liquidator from executing this order. The 
judgment of the Court was as follows :— = 


“In my view the Liquidator is the Court that is constituted by the Act for 
the purpose of determining not only the amount of the contribution but also 
who the present and past members are who are liable to make the contribu- 
tion.................. When the Legislature constitutes a Court for deter- 
mining certain things, the determination by such Court must be regarded as 
final, subject of course to any appeal or right of appeal provided for in the 
enactment itself.” 


Now under sub-S. 8 of S. 47 there is an appeal provided 
against the decision. of the Liquidator to the Registrar only. 
S. 41 specifically excludes any interference by Courts save on 
permission granted to the aggrieved party by the Registrar 
with conditions that may be imposed by him. 

(7) The Madras Court of Wards Act (I of 1902) is an 
enactment for the sake of managing properties of disqualified 
proprietors in the Presidency. S. 9 gives the details as to the 

‘ disqualifcations of proprietors. and S. 12 empowers the 
District Collector to declare a proprietor disqualified under 
S. 9 by a report after sufficient inquiry. Now, S. 13 (2) 
says that all questions as to whether the provisions of this 
section have been complied with shall be decided finally by the 
Local Government. S. 23 empowers the Court of Wards to 
make arrangements as it may deem fit in respect of the 
custody, residence, education and marriage (a) of any ward 
whose person is for the time being under its superintendence 
and (b) of any minor child, minor brother or minor sister of 
such ward, who in the opinion of the Court is entitled to 





(1), Inthe matter of -A. Sivasankara Mudaliar and In the matter of 
R oyapettah Co-operative Society, No, 1667. 
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maintenance at the charge of the ward’s estate, In The Rajah 
of Vizianagaram v. The Secretary of State for India in 
Councill, the very point was raised whether under S. 23 (b). 
the minor children of the Rajah were under the management 
of the Court of Wards and as such liable to be sent to 
England by the Court of Wards and whether the High 
Court can interfere with such an arrangement. The petitioner 
alleged (1) that a prolonged stay in England would make it 
difficult for the minors upon their return home to re-adapt 
themselves to Indian conditions; (2) that the absence of 
instruction in the vernaculars would be highly detrimental to 
their interests; (3) they would find in their own land the 
environment unsuited to them, and (4) that the children 
e would lose touch with their tenantry, etc. 


The High Court in considering these allegations felt 
there was no answer to these arguments. Venkatasubba Rao, 
J., one of the Judges who heard the appeal, said (at p. 901): 


“I have given this matter my most anxious consideration and feel 
constrained to say, that applying every test, the exercise of the powers has. 
not been reasonable or bona fide. In the words of Lord Macnaughten, a 
public body entrusted with a Statutory power must act ‘with judgment and 
discretion. It appears to me, I say so with great reluctance, that these two 
are entirely absent.” 


Venkataramana Rao, J., said on the question whether 
the Court can question the authority of the Court of Wards 
(at p. 934): 

“In the exercise of their discretion, the Court of Wards when called upon 
to do so may provide for the residence or suggest a particular marriage or a 
course of education and provide funds therefor or direct that a particular 
relation should be in charge of somebody and provide funds for its’ mainten-. 
ance and keeping..... It may be their orders cannot be questioned in the 
sense they cannot be rendered Hable: therefor or be compelled to vary or 
alter them. But it does not follow that the Court of Wards can impose their 
will on the natural guardian who may be in charge of such minors or prevent 
the Civil Court from disregarding such orders and arrangements made by 
the Court of Wards as are not to the benefit of the minors. To so construe 
would be to infringe the private rights of the natural guardian of such 
relatives or encroach upon the powers of the Court to do what is best for 
the minors.” 


(8) The District Municipalities Act (Vv of 1920) contains 
similar sections conferring on tribunals such powers of finality. 
S. 51 of the Act deals with the disqualification of Councillors 
and the District Judge of the District in which the Municipality 





(1) (1936) 71 M.L.J. 873. 
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is situated will be applied to for settling the doubt. ‘His 
decision shall be final according to the section. There are the 
other sections here corresponding to those we dealt with in 
the City Municipal Act regarding surcharge and disallowance 
decisions by the auditors. In The Municipal Council of 
Kumbakonam v. Messrs. Ralli Brothers!, the question arose 
whether the levy of a fee of Rs. 100 for storing so inoffensive 
anarticle as groundnut was unfair when the same Municipality 
had, charged no fee higher than Rs. 30 in cases of all other 
licences. The High Court of Madras held that the levy was 
disproportionate and could only be accounted for as pursuant 
to some policy of unfair discrimination and that it was not 
justified either by the letter or spirit of S. 321 (2) of the 
District Municipalities Act. Hence the further question of ə 
jurisdiction arose whether the Court could entertain a suit 
when such a suit has been barred under S. 354 (2) of the same 
Act, though by the proviso, the Civil Court’s jurisdiction was 
barred only if the provisions of the Act have been in substance 
and in effect complied ah His Lordship Curgenven 
remarked: 

“ It is no doubt true that a line must be drawn between cases which the 
section excluded from the Court's jurisdiction and cases which by virtue of 
the proviso are not so excluded.” 
and held that the suit was properly brought in a Court of Law 
as the action of the Municipality under the circumstances was 
ultra vires the- provisions of the Act.. We find thus that 
judicial interpretation had to be resorted to for getting over 
the hardship the section wotild otherwise have visited. on the 
licencee. 

(9) The Madras Forest Act na of 1882) says dader s. 4 
` that whenever it is-proposed to constitute any land a reserved 
forest the Governor-in-Council shall publish. a notification to 
that effect specifying the situation .and limits of such land, 
etc. Under S. 6 the proclamation by the Forest Settlement 
Officer is made. The Forest Settlement Officer makes inquiry 
taking down all statements made under S. 6. Claims for right 
of way or water lines or right of pasture may be made by 
private owners and the Forest Settlement Officer shall pass an 
order admitting or rejecting them. . By S. 14 a right of appeal 
given ..to an aggrieved party lies in the Forest Court specially 


"1. (1930) 61 M.L.J. 748. 
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constituted under the Act. Under S. 5 suits are barred to 
Civil Courts save in certain special circumstances enumerated 
therein. 


(10) The Madras Hereditary Village Officers Act (III of 
1895) has sections precluding Civil Courts from having any 
authority. S. 21 precludes Civil Courts from having any 
authority to decide any claim to succeed to any of the offices 
specified in S. 3 or any question as to the rate or amount of 
the emoluments of any such office, or, except as provided in 
přoviso (11) to sub-S. (1) of S. 13, any claim to recover such 
emoluments of any such office. But the proviso to the section 
adds that in certain events the defendant may within six 
months from the date of the appellate decree institute a suit 

*in a Civil Court to set aside such appellate decree on the said 
ground only. S. 23 (1) provides for an appeal against orders 
or decrees by a Collector. The decision of the Board of 
Revenue or the District Collector as the case may be on 
appeal shall be final. 


(11) The Madras Hindu Religious Endowments Act (II 
of 1927) was enacted for the better administration of the 
temples which have not been excepted from the governance of 
this Act. There are sections in this Act which give the Board 
complete appellate powers as well as sections which give scope 
for an appeal to the Court or even a right of suit in a Civil 
Court. For instance, we find S. 52 (4) provides both for 
appeal tothe Board from the decision of the Committee or toa 
Court by application and such decision shall be final. S. 54 (4) 
says that the Board, in cases of dispute or doubt arising from 
the disqualification of a non-hereditary trustee, decides finally. 
S. 56 provides for appeal to the Board against the decision 
of the Committee on the budget prepared by him. The Board’s 
order is final thereon. S. 63 empowers the Board on inquiry 
to frame schemes for the better administration of the temples. 
A trustee is given within a specified time the right of suit to 
modify or set aside such order. S. 64 mentions that every order 
of the Board under S. 63 subject to-the result of any suit that 
may be instituted shall be final. Chapter VI-A of the Act 
deals with notified temples. . First S. 65-A details the proce- 
dure by which the Board may by notice publish in the pres- 
cribed manner call“upon the trustee or other person having 
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interest in any temple or in any specific endowment to show 
cause why such temple or endowment should not be notified to 
be subject to the provisions of the Act. Where no such objec- 
tion has been received within the time specified in the notice 
issued under sub-S. (1) or within such further time as may 
be granted by the’ Board, the Local Government may, by 
notification published in the Fort St. George Gazette declare 
the temple or endowment to be subject to the provisions of this 
Chapter (sub-S. 3 of S. 65-A). If,such objection has been 
received within time the Board shall hold an inquiry for ascer- 
taining whether the temple concerned should be notified or not. 
The trustee or person having interest may appeal against the 
decision of the Committee of the Board within a specified 
time to the Board itself composed of the President and all the 
Commissioners. If such appeal is preferred and dismissed the 
Local Government may publish in the Gazette that sucha temple 
has been made subject to the. provisions of the chapter. After 
decision the Board shall publish its decision in the Fort St. 
George Gazette. S. 65-B provides for the appointment of a 
salaried executive officer to carry on the administration. The 
other sections in this chapter only enumerate the powers, etc., 
of the officer appointed, But strangely enough there is no 
. tight of appeal against the Board’s decision toany Court ora 
-right of suit in the Civil Court within some specified period. 
This chapter was added by the amendment of 1935. Recently 
there has been such a gross abuse of the power given by this 
_ chapter that one can easily measure the power of the executive 
to encroach upon rights that had been hitherto considered safe. 
The notification of the Tiruvarur Temple soon after a final 
scheme of the High Court has been settled and before the 
said scheme was given sufficient trial, is an instance in point. 
An executive officer has been appointed to manage the temple 
with a salary of Rs. 350 per month. 

(12) The Local Boards Act (XIV of 1920) contains 
sections which indicate the judicial powers that are conferred 
thereby on administrative tribunals. The electoral roll once 
prepared is considered to be final till a fresh roll is furnished 
and amended.1 S. 54 refers to disqualification of councillors 
the decision of which by the Local Government is declared 


(1) Desi Chettiar v. Chinnasami Chettiar, (1928) 56 M.L.J. 162. 
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to be final, There are a number of other sections which give 
judicial powers to the administrative authorities and even 
confer finality on them, e.g., Ss. 57 (1), 93 (4), 185-B. 

` (13) The Madras Medical Registration Act (IV of 1914) 
contains similar sections conferring judicial powers on the 
Medical Council. S. 15 provides for an appeal to the Council 


. against any order of the Registrar under Ss. 13 and 14 of the 


Act. 
(14) The Madras Town Planning Act (VII of 1920) is 


. another enactment which also confers on the Local Govern- 


ment judicial powers. For example under S. 9 (3) the deci- 
sion of the Local Government as to whether any land is or is 
not in the vicinity of a municipal area shallbe final. See also 
S.7 (3). Again S. 19 (3) mentions that if the owner of any 
property objects and fails to show cause to the satisfaction of 
the executive officer carrying on the enforcement of a scheme 
approved and sanctioned by the Local Government, the order 
shall be enforced. An appeal lies to the Local Government and 
their decision is made final. S.27 provides for an arbitrator 
and S. 29 provides a right of appeal to an aggrieved party 
against the decision of the arbitrator to the District Judge in 
the Mofussil and the City Civil Court in Madras, and it is 
made final. See also S. 41. 
The Board of Revenue 

Another important administrative tribunal whose decisions 
are always final is the Board of Revenue. Its judicial powers 


are exercised in connection with matters -of dispute arising © 
‘under the Madras Estates Land Act (IX of 1908), Madras 


_ Hereditary Village Officers Act (III of, 1895), Madras 


‘Revenue Recovery Act (II of 1864), Madras Bhavani Irriga- 
tion Reservoir Cess Act (XIV of 1933), etc. The Board’s 


standing orders are supposed to govern the Board’s actions. 


In Rajah of Mandasav. Jagannayakulul, the Full Bench of five 


"Judges of the Madras High Court, Sundaram Chettiar, J., 


-dissenting, said that the High Court could not interfere with 
the decision of the Board of Revenue under S, 172 of the 
Madras Estates Land Act. There the majority of the Judges 
‘held the opinion that the Revenue Board in reversing the 
settlement officer’s decision was acting in an administrative 





(1) (1931) 63 M.L.J. 450 (F.B.). 
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manner and not as a judicial tribunal atiall so.as to come 
under the jurisdiction of the High Court. <In.many other im- 
portant matters like land assessment, the Board of Revenue is 
beyond the ordinary court’s control. So. long as there is no 
Revenue Code formulating the principles of assessment, ‘etc., 
there will be no limitto the supremacy of the Board of Revenue 
in matters which vitally affect private rights. 
Revising Authority of Electoral Roll 

We have in the revising authority of the électoral rolls 
under the new Government of India Act, 1935, practically a 
quasi-judicial tribunal whose decision’ after hearing the 
objections is final. Under the Madras Legislative Assembly 
Rules, 1936, we find wherever a revising authority of the 
electors’ list is mentioned, his decision has to be arrived a 
after disposing of ob jections and claims in an open office. 


(See r. 16 of S. 1 and r. 15 of S. 2, aea 


Defect in the system 

_ We can go on multiplying instance after instance, in the 
governmental departments, of individual officers and bodies 
entrusted with judicial powers, sometimės with qualifications 
and conditions, sometimes with thé added ‘strength that no 
civil court or revenue court shall question the decision that an 
officer or department may arrive at in such disputes. The 
point- is that whenever there is the mention that the Local 
‘Government ‘shall do as it deems fit’ or ‘the decision of the 
Local Government shall be final’ in any matter. wherein an 
-appeal has been provided by the Act to it, we do not know what 
exact officer really decides the.matter., There is no occasion 
for the public to learn what induced the department to come to 
such a decision. In this lack of publicity it violates 
the principle of the ruling of the highest court which, in 
Scott v. Scottl, held that a court exercising judicial powers 
should not make the order for a hearing i in catnera; according 
to Lord. Haldane at p. 438: 


“Unless it be strictly necessary for the attainment of justice, there can be 

“no power in the court to hear in camera either a matrimonial cause or any 

. other where there is a contest between parties. He who maintains that by no 

other means than by sucha hearing can justice be done, may apply for an 

unusual procedure. But he must make out his case strictly and pee it up to 
‘the standard which the underlying principle requires : 





“a (1913) A.C, 417, wa : 
V 
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This demand for publicity to ensure a feeling of security 
has had such a strong protagonist in Jeremy Bentham who. 
said: ` 

“Publicity is the very soul of justice. Itis the keenest spur to exertion: 
and the surest of all guards against improbity. It keeps the judge himself 
while trying, under trial.” 

Another thing which requires consideration in such 
administrative or departmental decision is that there is no. 
known tribunal existing in many instances. There may be 
within a single department separate tribunals for separate 
classes of cases, but in every instance a distinct and recogniz-. 
able tribunal should exist. The safeguard against abuse of 
power in suchinstances will be achieved by a recognised officer 
or body being formally entrusted with judicial powers within 
the department. Further according to Prof. Robson “by the 
appointment of a definite tribunal, it is possible to ensure a. 
fair measure of that intellectual continuity which is a necessary 
element in the judicial process”.1 


There is some point also in the view that the formation of 
a sound judgment would require that the preliminary survey 
of the entire ground should be taken by the same mind that 
subsequently evaluates the facts and determines the issues. 
The knowledge that the mind. which inquires is also the mind 
which decides ‘may go a great way to assure confidence in the- 
public of the soundness of the judgment. It was the same- 
argument that was pressed by the Counsel appearing in an 
appeal before the High Court for a Madras Excise, Officer: 
against whom certain charges were-framed under r. 55 of the 
Civil Services Rules. The Counsel contended that since the- 
charge was of a grave nature justifying dismissal from 
service, only the Central Board of Revenue which was the- 
authority having the power to dismiss him, could hold the- 
inquiry under r. 55 and not the Collector (as in that case) 
who made the inquiry into the charges. The High Court on 
appeal against the judgment of the Judge on the original side 
felt that the procedure adopted was not invalid and Beasley,. 
C.J., remarked at p. 194: : 

“They will have the finding upon the evidence of the Officer who conducted 


the enquiry and, from any order which they may pass, the person charged has. 
aright of appeal to the Governor-General in Council and Indian Legislation. 








(1) ‘Justice and Administrative Law’, p. 291. i 
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has recognized that there is no.injustice in the procedure so strongly 
criticised by Mr. Jayarama Aiyar, and to give one instance of a Statute which 
empowers one tribunal to conduct the enquiry and another to inflict the 
penalties we have the Bar Councils Act (S. 10) ri 

This view is based largely on the assumption that the 
instance cited implies all that could be termed as a satisfactory 
process of the Administration of Justice. 


Safe-guards 

I, When we examine the proper safeguards against gross 
abuses in the exercise of such judicial powers, by the depart- 
ments, that which strikes us always to be the best is the 
inclusion of a provision in the enactments themselves for 
a right of appeal against decisions of quasi-judicial bodies to 
the ordinary Court. Such a provision will act as a salub- 
rious check upon ‘the too great inclination towards the 
arbitrary exercise of executive discretion. On the other 
hand, the many acts conferring judicial powers on single 
individuals or bodies within the departments have only provid- 
ed for appeals to a higher tribunal within the department and 
happen to be quite silent with regard to a right of appeal to the 
Courts. We have found also in some instances of an actual 
exclusion of civil courts from interference or from having 
any kind of jurisdiction over the executive’s decision.. The 
tendency has been more and more to make the executive strong 
and self-contained. 


Of course it may be pointed out that because an Act 
mentions that a departmental decision or a particular officer’s. 
decision shall be final, it does-not thereby take away the right 
of a court to interfere, but only indicates the finality so far as 
any right of appeal within the department is concerned. Thus 
for instance a Bench of the Madras High Court in Valli 
Ammal v. The Corporation of Madras, (1912) 23 M.L.J. 531: 
I.L.R. 38 Mad. 41, dealing with the word ‘final’ in S. 287 (3) 
of the old City Municipal Act (III of 1904) remarked: 

“ We take it that the word ‘final’ in S. 287 refers to proceedings before 
the Corporation, and it is intended to bar an appeal from the standing com- 


‘mittee to the general body of commissioners, not to shut out the jurisdiction 
of the Courts.” 


Valli Ammal v. The Corporation of Madras has been 
followed in later.cases in our High Court, namely, Narasimha 
Rao v. The Chairman, Municipal Council, Narasaraopet, { 1934) 
EML 162: I.L.R. 58 Mad. 949, 
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_ Another Bench of the High Court in Ramaswami Goundan 
v. Muthu Velappa Gounder, (1922) 44 M.L.J.1: LL.R. 46 
Mad. 536, in construing the word ‘final’ in Madras Local 
Boards Act (XIV of 1920) followed the previous ruling in 
Valli Ammal v. The Corporation of Madras, (1912) 23 M.L.J. 
531: I.L.R. 38 Mad. 41 and concluded that the word ‘final’ will 
be no bar to the exercise of the High Court’s revisional powers. 
But nothing can give such security of feeling as a clear provi- 
sion of a right of suit or appeal to the ordinary Court which 
has always a distinct advantage. because the administrative 
tribunals while exercising judicial powers would feel a whole- 
some restraint in the existence of such a right in the aggrieved 
party. 

° There is always an inherent right in the High Court to 
review and quash proceedings if necessary on the ground that 
the statutory jurisdiction has been exceeded by the authority 
concerned. The writ of certiorari is generally invoked of the 
High Court in all matters where a party feels aggrieved that a 
particular body or individual exercising any judicial power has 
exceeded the limits of the statute. It is ‘generally issued to 
review the decision already made, to the end that such decision 
might be annulled or amended: 

“ The writ of certiorari issues out of the superior court and is directed 
to the judge or other officer of an inferior court of record. It requires that 
the record of the proceedings in some cause or matter depending before such 


inferior Court shall be transmitted into the superior Court to be dealt with, 
jn order that the applicant for the writ may have more sure and speedy 


justice.”* 
There are other special remedies available to the person 


who feels he has been deprived of his rights by the abuse of 
such powers by a tribunal deciding his claims. The writ „of 
mandamus isto force the administration to do what it had 
illegally refused to do. Then there is the writ of prohibition 
or injunctiori which is issued to prevent the administration 
from proceeding to act where it ought not to act. Thisis a 
remedy where the issue of the writ precedes the stage of an 
adjudication unlike the others where they are issued after the 
actual determination of rights. -The writ of habeas corpus is 
to bring the matter of an arrest before the Court so-that the 
persons arrested might be set at liberty in case the adminis- 
tration had acted illegally. Lastly, there is the writ of quo 
qwarranto to prevent the usurpation of royal franchise, or privi- 
Ce Se a a ere er ate 


(1) Halsbury, 
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lege. Of cotirse we are hot familiar with the last mentioned: 
writin this country. These are all the special remedies and 
any court inferior to the High Court may at any time, on.the 
motion of a party to the High Court, be asked to send up the 
records to the High Court for being Eeviewes or being quash~ 
ed as it may be necessary. 


In considering whether such a right of jurisdiction exists 
in the court when the Act which created the inferior court had 
specifically declared its decisions as ‘final’ and ‘without appeal’, 
the Judicial Committee in Rex v. Nat Bell Liquors, Lid., 
' (1922) 2 A.C. 128 at pp. 159-160, of the judgment says: 


“ Long before Jervis’ Acts, statutes had been passed which created an in- 
ferior Court, and declared its decisions to.be ‘final’ and ‘without appeal’ and. 
again and again the Court of King’s Bench had held that language of this e 
kind did‘not restrict or take away the right of the Court to bring the pro- 
ceedings before itself by certiorari. There is no need to regard this as a 
conflict between the Court and Parliament; on the contrary, the latter by 
continuing to use the same language in subsequent enactments, accepted. this 
interpretation, which is now clearly established.” 


In Rex v. Board of Education, (1910) 2 K.B. 165, the 
circumstances when the writ of certiorari could issue have 
been indicated. At p. 178-179, Farwell, L. J., says: 


“The point is of very great importance in these latter days, when so 
many Acts of Parliament refer questions of great public importance to some 
government department. Such department when so entrusted becomes a 
tribunal charged with the performance of a public duty, and as such amenable 
to the jurisdiction of the High Court, within the limits now well established 
by law. If the tribunal has exercised the discretion entrusted to it bona fide, 
not influenced by extraneous or irrelevant considerations, and not arbitrarily 
or illegally, the courts cannot interfere; they are not a Court of Appeal from 
the tribunal, but they have power to prevent the intentional usurpation or 
mistaken assumption of a jurisdiction beyond that given to the tribunal by 
law, and also the refusal of their true jurisdiction by the adoption of extra- 
neous considerations in arriving at their conclusion or deciding a point other 
than that brought before them, in which cases the Courts have ii 
them as declining jurisdiction.” 


In Rey v. Electricity Commissioners, (1924) 1 K.B. 171, 
the Electricity Act, 1919, empowered the Electricity Commis- 
sioners to formulate schemes for the improvement of the 
existing organization for the supply of electricity in electricity 
districts, and where necessary, for the formation of a joint 
electricity authority for a district and directed them to ‘hold 
local inquiries on the schemes. The Commissioners formulated 
a scheme in purported exercise of their powers and were prò- 
ceeding to hold a local inquiry with a view-to making an order 
giving effect to the scheme. -On an application for writs.of 
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prohibition and certiorari the Court of Appeal held, the scheme 
being ultra vires, a writ of prohibition should issue. Atkin, 
L.J., on page 204 says: 

“ Prohibition restrains the tribunal from proceeding further in excess of 
jurisdiction; certiorari requires the record or the order of the Court to be 
sent up to the King’s Bench Division, to have itslegality enquired into, and, 
if necessary, to have the order quashed. It is to be noted that both writs deal 
with questions of excessive jurisdiction, and doubtless in their origin dealt 
almost exclusively with the jurisdiction of what is described in ordinary 
parlance as a court of justice. . . . . Wherever any body of persons 
having legal authority to determine questions affecting the rights of subjects, 
and having the duty to act judicially, act in excess of their legal authority, 
they are subject to the controlling jurisdiction of the King’s Bench Division.” 


_ Thus the Courts have extended their control over bodies 
which do not claim to be courts inferior to them in the direct 
*sense, but, which none the less are quasi-judicial bodies. We 
cannot but refer in this connection to the much celebrated 
case of Minister of Health v. The King (on the Prosecution of 
Yaffe), (1931) A.C. 404, already referred to. In that case it 
was held by the House of Lords that a scheme prepared by 
the Minister of Health, whatever its defects, was an improve- 
ment scheme within the meaning of the Housing Act, 1925 and 
that any defects in the scheme had been cured by the order 
of the Minister. It established beyond doubt that the Court 
has jurisdiction to consider and decide whether the statutory 
formalities have been complied with and whether the scheme 
contained the minimum statutory essentials. 

I]. The second safeguard against the abuse of judicial 
powers vested in administrative tribunals lies in the vigilant 
observance by it of the principles of ‘natural justice’. In Local 
Government Board v. Arlidge, (1915) A.C. 120 at 138, Lord 
Shaw describes the observance of natural justice thus: 

“ My Lords, when a central administrative Board deals with an appeal 
from a local authority it must do its best to act justly, and to reach just ends 
by just means. Ifa Statute prescribes the means it must employ them. If 
it is left without express guidance it must still act honestly and by honest 
means...... In so far as the term ‘natural justice’ means that a result or 


process should be just, it is harmless though it may be a high-sounding 
expression. ” 


TII. Another safeguard will be effected if in instances 
where a statutory inquiry is permitted, the report, save in 
special circumstances demanding secrecy, is published. It was 
the non-disclosure of the Inspector’s report which aggravated 
Arlidge to complain, though the House of Lords thought 
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otherwise on the matter. It is-very natural that a person whose 
rights are taken away asa result of an inquiry into his case 
should know what grounds have been recorded against him. It 
will help him to meet the points on such a report against him 
before the deciding authority. 


In Muniswamy Chetti v. Board of Revenue, Madras, 
(1931) 61 M.L.J. 479: LL.R. 55 Mad. 137, our High Court 
while discussing the action of the Collector who after inquiry 
into the conduct of a member of a Panchayat Court dismissed 
him, remarked at p. 149: i 

“In the absence of any specific procedure prescribed by the Act, the 


authority concerned will have to act according to the rules of ‘natural 
justice’.” 


In a recent election dispute,a judgment was delivered bÝ 
our High Court on the 13th July, 1937, in Venkatachalam 
Chettiar v. Nagappa Chettiar, (1937) 2 M.L.J. 700. There, the 
Election Commissioner felt the fixing by the Local Government 
of a date for a fresh election at all the booths, because of the 
previous election not being regular (in that there was at one 
booth disturbance), was not valid. The High Court felt that 
in so far as there was no allegation of irregularity against the 
subsequent elections, the order of the Local Government could 
not be questioned by the Court as the Government had made 
inquiry and satisfied itself of the a for a fresh election. 
The judgment says: 

“ In the present case the Government state that they have held an enquiry, 
they did it before the results were declared and they have passed final orders. 
We are unable to see how these orders can be questioned on the ground that 
the Government had no power to pass them.” 

Of course the ground of non-disclosure to the party of the 
Government’s report seems not to have been raised at all. But 
from the judgment one infers that the report was not discussed 
. or placed before the Court either. 


IV. Yet another kind of safeguard which has been men- 
tioned is the right of appeal to the ordinary Courts generally 
in all matters from decisions of quasi-judicial bodies. It needs 
perhaps the qualification that within a period specified there 
should be an-appeal on questions of law, as they have in 
America where the Courts by the right of review look into 
decisions of commissions and other quasi-judicial tribunals on 
pure questions of law. 
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Report of Committee on Ministers’ powers . i : 
It follows without any more explanation. that if such 
appeals should be established as of right the procedure should 
be made as simple as possible in order that the check.upon quasi- 
judicial bodies may be real and not left to chance. The 
Donoughmore Committee reported its conclusion in a general 
way. Purely judicial questions should be decided by Court; 
quasi-judicial matters should be handled by departments. Ifa 
Minister had any interest in any of such matters, they should 
be decided by a special tribunal. So far as the rights of 
‘parties were concerned, such as the right to state a case, 
to know the case brought against him and to answer it if he 
could, they must be allowed. As far as possible Ministers’ 
decisions should contain reasons, and reports,after departmental 
inquiry, should be published. The Courts should see that the 
departments kept within their powers. On questions of law 
there could be an appeal to Courts and not on facts. Of course 
in exceptional cases there could be, if necessary, an appeal 
on facts also, provided a tribunal of three persons including a 
lawyer to act as chairman was created. Prof. Robson’s 
suggestion to create an administrative Court in England fell 
on deaf ears. . l 


Some constructive suggestions 

Some constructive proposals are outlined by Prof. Robson 
in his bookl. He is of the opinion that wherever a‘new policy 
of social improvement has to be carried out of a kind likely to 
interfere with private citizeris’ rights, as certainly some of the 
modern enactments like Town Planning Acts and Health Acts, 
would involve encroachment upon private rights, disputes 
arising out of such matters should be dealt with by an Admi- 
nistrative Tribunal. Certainly where special knowledge in the 
shape of expert opinion would be essential, it would be better 
to leave it to the Administrative Tribunal. Of course, the ` 
learned Professor stands. for a recognizable tribunal with 
powers to call for documents and compel attendance of 
witnesses. Evidence in person should be preferred: In the- 
personnel of the tribunal he wants lawyers with training in 
the science of economics and ‘sociology to be included. ‘The 
same persons who make the preliminary inquiry should also: 


i 








sa 


(1) Justice and Administrative Law. : ` By ah, nes 
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decide and impose the penalty wherever they are necessary. 
There are some other minor suggestions of his which on the 
whole are valuable and deserve consideration by the Govern 
ments of:all countries. 


Another matter on which there is some difference of 
opinion is the need for representation of a party at a depart- 
mental ae, by an advocate. In the case of Rajagopala 
Aiyangar v, Collector of Salt Revenue, (1937)2 M.L.J. 189, this 
question was mooted though it was held that the party in that 
particular case under thé Rules of the Civil Service was bound 
to appear in person. Cornish, J:, on p. 200 slightly ‘touches 
upon the question and hints :— 

“Tt may be that there is no apparent reason in justice or expediency why _. 
a Government servant, who has undoubtedly the right to appear by counsel in 
an enquiry into his conduct under the Public Servants Inquiry Act, should be 
deprived of this privilege in an inquiry under r.55 when the consequences 
may be equally serious to him.” 

‘Prof. Robson whom we cannot iffotd to cease qog 
says: 

“What. is now badly wanted in English Governmental system is a co- 
operative effort between the legal mind and the administrative mind, the 
administrator pushing the law into unchartered provinces where new 
standards are required, the lawyer insisting that those standards shall 
be formulated in terms which are capable of judicial application. For this 
reason, among others, lawyers should not be barred fiom appearing before 
any administrative tribunal,” _ i 

If one were curious to know how ‘much the executive 
‘could trammel the rights-of individuals in this country one 
need not go far to seek them. -Under the repealed sections of 
the Criminal Law Amendment Act (X:V of 1908) one can 
note’ what extraordinary powers were given to a Magistrate. 
Under the repealed S. 4,-a Magistrate could proceed to make 
an inquiry without even the formality of the accused being 
present, and the accused could not be represented nor could 
the public have a right of access when the proceedings were 
conducted. Such a strong executive act would be unheard of 
anywhere else. Again we find some very unhealthy sections 
conferring censorship of. literature and books whenever the 

. Government happens to feel they are seditious or should not 
be read by people of this country. Taking an instance from 
the Imperial Acts, under: the Post Office Act (VI of 1898) a 
glance at’ Ss; 27- (b) and 27 (d) will convince us how very 
arbitrary can be the orders of the Local ‘Government in: this 

WwW 
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matter when they could not be questioned by any Court. 
Again to seek another familiar instance of such a high-handed 
action we can refer to S. 99-A of the Criminal Procedure 
Code, though here a Special Bench of the High Court can go 
into the reasons for the Government’s action in case an 
objection has been made within the specified time. 


The Present Day Tendencies 
The tendency of leaving officers and servants of the State 
at the mercy practically of the departments when any charges 
are made under the Civil Rules against them, is markedly 
visible from the two Privy Council cases reported in the recent 
Indian Appeals part, March 1937. The case of a Police Sub- 
Inspector, Rangachari, who appealed against the judgment of 
the High Court of Madras is the one reported inI. A. Vol. 
LXIV, p. 40. Certain charges were framed against him by the 
department. He was acquitted first and he retired. Again the 
matter was re-opened and departmental orders of dismissal 
passed against him so that he forfeited his claim to pension 
under the Pensions Act (XXIII of 1871). The Privy Council 
upheld the Madras High Court’s view in leaving the matter as 
one within the jurisdiction of the department. Again on p. 55 
of the same volume of the Indian Appeal Reports there is 
another appeal from Madras to the Judicial Committee in 
which a reader of the Government Press was charged with 
having been responsible for the leakage of an examination paper. 
Their Lordships held that though the civil servants were not 
to be subject to capricious or arbitrary action of the depart- 
ment, still there was no right in the appellant enforceable by 
action to hold his office in accordance with the Rules of Civil 
Service and hence he could be dismissed notwithstanding failure 
to observe the procedure prescribed by the rules. Lord Roche 
in his judgment at p. 65 says:— . 

“In these individual cases mistakes of a serious kind have been made 
and wrongs have been done which call for redress. But while thus holding 
on the clear facts of this case, as they now appear from the evidence, as they 
similarly held in Rangachari’s case, their Lordships are unable as a matter of 
law to hold that redress is obtainable from the Courts by action. To give 


redress is the responsibility and their Lordships can only trust will be the 
pleasure of the executive Government.” 


‘No greater assurance to the executive to disregard their 
own service rules could be thought of than that of the Judicial 
Committee in pronouncing these two judgments in Rangachari 


. 
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v. Secretary of State in Council for Indial and Venkata Rao v. 
Secretary of State in Council for India.2 


For the sake of efficiency in modern Governments much 
- has been brought under the control of the executive. There is 
a growing tendency in all English speaking countries like the 
United States and Australia to delegate more and more legis- 
‘lative powers to the executive. The doctrine of separation of 
powers has become almost a memory. Parliaments, fearful 
that their Acts may be held invalid, have got into the habit of 
inserting special sections governing the interpretation of Acts 
generally, to the effect that, if the particular Act should be 
deemed, to some extent, invalid, it should be interpreted by the 
Courts to bea good and.valid Act to the extent that it would, 
but for the invalid part, be deemed valid’. This practically 
amounts to asking the judiciary to draft a new Act. The 
Industrial Courts and Wage Tribunals of Australia are now 
empowered by the legislature, which circumscribed and defined 
the jurisdiction of the tribunals, to be the final interpreter of 
its own jurisdiction. At any rate the Superior Court has been 
prevented from interfering in any way.4 


So far as our country is concerned, we are at a disadvan- 
tage in many more respects. We are yet to fully realise popular 
control of the Government in an effective manner. If in 
countries where Parliament practically has the governing 
voice and individual freedom is highly prized, control over 
the people or citizens is vested in thousands of Boards, 
officials and administrators whose decisions are seldom 
appealable or even reviewable by the Courts, we could easily 
imagine how much more time would have to elapse before we 
could try to rectify our crying needs. Our only hope lies in 
the feeling that with the growth of democracy and the greater 
share in the Government of our country we may be able to face 
more and more the problems of practical issue and the methods 
by which we could solve them. We may perhaps insist upon 
some share in the actual running of the administrative machine, 
not spasmodicality during the election time but continuously. 


(1) I.A. Vol. LXIV p. 40. 

(2) I.A. Vol. LXIV p. 55. 

(3) Canadian Bar Review, April, 1937. Justice Quatt on the Judiciary 
and Administrative Law in Australia, p. 256. 

(4) Ibid, p. 259. 
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We should be then feeling ‘that the administration is being 
carried on on our behalf. 

A definite move, we perceive on the part of those who 
have been criticising the tendency to delegate legislative and 
judicial functions to the executive, to demand an administrative 
Court for deciding disputes arising in the administration. lf 
Prof. Robson was not heard by the Committee in England, in 
the United States of America the Committee on administrative 
law appointed in May, 1933, reported their conclusion that 
judicial functions of administrative agencies should be divorced 
from the legislative and executive functions and placed in 
charge of a federal administrative Court with appropriate 
branches and divisions, including an appellate division. This 
4s, however; one of the problems that must be faced in a 
serious fashion in the future by countries under the British 
system of Government which are no more free from admini- ` 
strative law, under whatever name it goes, than are the : 
continental countries of Roman Law type which have long 
admitted such a law. 


menanam 


JOTTINGS AND CUTTINGS. 
The Retirement of Justice Sir M. Venkatasubba Rao 


The Advocate-General (Sir Alladi Krishnaswami Aiyar).— 
My Lord,—It is now 17 years since your Lordship was raised to 
the Bench at the comparatively early age of 43. We at the Bar 
have met here to bid you farewell at the close of a career so full 
of achievement and expectations realised. I believe I can count 
on your Lordship’s indulgence if, on an occasion like this, I touch 
upon a few incidents in your Lordship’s career at the Bar and on 
the Bench, After a distinguished record at college and in the 
University and apprenticeship under the late Sir C. V. Kumara- 
swami Sastri, you set up practice in this Court with Mr. V. Radha- 
krishnayya, himself a brilliant-product of this University whom 
I had the privilege of having as my tutor in the Madras Christian 
College. The association between you two was not a mere business 
partnership, but only one ‘phase and the visible expression of a 
friendship which reminds one of the classic friendships like that 
of Krishna and Arjuna or David and Jonathan. At the Bar, with 
very little adventitious help and dominated solely. bythe féeling 
that there;is no. special recipe: for success in the.most taxing of 





(1) English Law Journal, 1934, 21st July issue. 
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professions except untiring industry and devotion to duty, you 
soon forced your way to the top rungs of the ladder and became 
one of the acknowledged leaders on the Original Side of the High 
Court. Your special skill and resourcefulness as a cross-examining 
Counsel, your thorough preparation of the.cases in which you were 
- engaged, evoked the admiration of every one that came in contact 
with you. There might be no dramatic or exciting scenes during 
the conduct of trial causes by you, but your cross-examination was 
marked by an instinctive perception of truth, a tenacity in following 
up a clue and a real sense of proportion. 


You were the first to be raised to the Bench from those 
practising on the Original Side and at a comparatively early age. 
Appellate work from the mofussil was perhaps new to you dnd 
some departments of law which frequently come up for considera- 
tion in such appeals might, to some extent, be said to have beens 
unfamiliar ground when you started your career asa Judge. But 
-with you that unfamiliarity which might conceivably operate in 
Other cases as a handicap turned out, paradoxical as it might seem, 
a great source of strength to the Court. With your grasp of 
general principles, your determination to explore every avenue of 
new knowledge and to master the intricacies of every subject that 
came‘up for consideration, you were able'to bring to bear a fresh- 
ness of outlook on some of the familiar questions on the Appellate 
Side. Atthe same time your experience and skill in trial causes 
were of inestimable value in the sifting of truth and arriving 
at correct conclusions of fact in first appeals. 


From almost-the commencement of your career on the Bench, 
- the professian began to realise that the Bench was presided over 
by a forceful personality who'had a high conception of his office 
and who felt that law was not a “ matter of musty precedents ” 
and disingenuous wrangling but that it was the very foundation of 
a civilised society. 


There is a temptation to get reminiscent on an occasion like 
this and to recall many a cause in which I happened to appear before 
you in the early days of your career on the Bench. Time and 
again it was not an infrequent phenomenon for you to differ from 
his Lordship Mr. Justice Phillips, and Your Lordship’s judgment 
being upheld in the Letters Patent Appeals. It is some consolation 
to me that in several of thesé causes I Heppened to be on the right 
side. : 

In the disposal of causes before you, while you seized upon 
and dealt with the central facts of.the case, you insisted on 
Counsel mastering every detail and presenting the same in an 
orderly fashion, the mechanical part of the case being as properly 
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done. as the artistic side of it, yourself making a searching 
‘examination. The blow fell as heavily upon the senior as on the 
junior who was slack in his methods. While you realised that 
there might be some significance attached to the much-abused 
saying that swift injustice is better than tardy justice, you were 
always dominated by the idea that the surest guarantee for a sound 
administration of justice is the feeling that it engenders in the 
litigant that his case has been fully and properly heard. One 
seldom noticed anything like a sense or hurry or disposal-fever 
even in the very last days of your career on the Bench. While 
with your essentially judicial cast of mind Your Lordship was 
slow to form conclusions, it was by no means easy for any 
Counsel, however dexterous, to dislodge you from opinions so 
formed.’ : 

e Itis often urged against the complicated legal system of the 
present day that while it theoretically recognizes the basic princi- 
ple of equality before the law, it does not always enable equal 
justice being meted out between the affluent and the poor. Without 
attempting to canvass the truth or otherwise of this criticism, 
jn your case the attention paid to a cause did not vary with 
the magnitude or the importance of the cause as it is often styled, 
No cause can be too trivial for a Judge if it cannot be for a client 
who may have, it may be, to stake his all on it. 


You seldom suffered from the weakness to which many a Judge 
recruited from the Bar may be easily subject, that of forestalling 
the Advocate and reducing his argument into a series of answers 
to a rigorous cross-examination from the Bench even at an early 
stage of the case. You were always guided by the Baconian rule 
of conduct for a Judge that it is no great thing for a Judge to find 
what in due time he might have heard from the Bar. 


Your intense desire to mete out intrinsic justice in every case 
that came up before you has very often enabled you to get rid of 
the restrictions imposed on the Second Appellate and Revisional 
Jurisdiction of the High Court, though sometimes to the chagrin 
and resentment of the respondent’s Counsel, The long routine of 
judicial work which in some instances produces a certain lethargy 
towards the close of one’s career, has in no way affected the recep- 
tiveness of your mind or slackened your interest in your work, and 
you were as zealous, keen and attentive in the discharge of your 
duties in 1938 as in 1921. I have not alluded to the sterling 
independence which throughout marked your career as a Judge, as 
that is what is to be expected of any great Judge, if not of every 
Judge. You had alwaysa high conception of the functions of the 
Bar in the economy of the administration of justice. There is no 
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greater duty in a Judge than to promote the qualities of self- 
reliance and independence at the Bar, if the Bar is to function as 
an institution, worthy of its best traditions, and not to resolve 
itself into competing groups and self-seeking individuals. Through- 
out your career on the Bench you have ever striven to impress on 
the Bar the need for living up to its best traditions and the need 
for mutual trust and co-operation. 

Your judgments are marked by robust common-sense, gift of 
diction and scholarly analysis of the law bearing on the case. ‘The 
style is the man’ is illustrated in most of your judgments, the 
characteristic features being the propounding of a question, and 
examination of the pros and cons of it and a clear-cut conclusion, 
It cannot be said of your judgments that they left the leader in a 
haze or that there was any mysticism about the conclusions reached. 
I might add that your commanding sufficient industry “to revise ande 
to revise and then to revise” enabled you to impart a literary value 
to your judgments, I shall not attempt on this occasion to evaluate 
_ your contributions to law as a social science and to the enrichment 
of our Law Reports by your leading judgments. In spite of the 
handicap of the heavy load of case-law, British Indian and of the 
Privy Council, you have given a new direction to the development 
of Hindu Law in several of its departments. You have attempted 
at the simplification of the rules of bandhu succession, consistently 
with the main principles of propinquity, as also of the Hindu Law 
of obligations so as to bring it in line with the growing demands 
of Commerce and of Industry. “ In your judgments bearing on 
the law of adoption, you have rightly laid stress on adoption being 
in its essence a secular act of introducing an heir if in part dictat- 
ed by spiritual motives. You have been, if I may say so, true to 
the spirit and genius of ancient Hindu law-givers a champion of 
women’s rights to the extent to which it was possible for a judge 
to play that role. Your judgments reveal that there is still an 
element of elasticity in the Hindu social system to permit of con- 
verts into the Hindu fold. Your recent judgment on the question 
of untouchability and the non-recognition of any fifth caste in 
Hindu society has helped to promote homogeneity and solidarity 
of the Hindu community”. Paradoxical as it may seem, your 
freedom from linguistic obsession has enabled you to approach the 
questions of Hindu Law in a broad and progressive spirit. 
Perhaps in this process your work was rendered easier by the 
exploration into the region of original Sanskrit texts by your 
distinguished predecessors like Sir T. Muthuswami Aiyar, Sir 
Subrahmanya. Aiyar, Mahadeo Govinda Ranade, Dwarkanath 
Mitter and others. The work begun by Sir Subrahmanya Aiyar, 
later continued by Sir Sadasiva Aiyar, in the direction of the 
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development of. tenant rights in this Presidency bas i in great part 
been completed by you. 


s Law to you, as to Justice Holmes of the United States, was 
nota “closed system of eternal rules elevated above time and 
space. The respect it can win is measured by the justice it em- 
bodies”. The highest Courts in the land need not merely be the 
custodians of the customs and traditions of a bygone age. While 
it may not be right for a Judge to trespass upon the province of a 
legislator, a Judge cannot be obvious to the changing social condi- 
tions, to the structure of anew political society and to its new 
tendencies. For a long time we will miss your strong and force- 
ful personality on the Bench. My Lord,I may say that in every 
way you have earned the title to be regarded asa great and dis- 

tinguished Judge ‘of this Court. 


The good wishes of the entire Bar go with you in your retire- 
ment as is evident from the entertainment given in your honour 
the other day and by similar functions. It is possible to have a 
difference of opinion on the question whether it is right to force a 
retirement on any Judgeat a particular age. But in your case the 
query has no special value. You have wide and varied interests in 
life, and are imbued with a broad humanity which need not be 
confined to the precincts of alaw Court or to the interpretation 
and the administration of law. Your passion for social justice 
and your distinguished career on the Bench will be a great asset to 
the community in the new India that is pulsating with new life, 
surging with new thoughts, and is faced with problems unknown 
to the generations that preceded, it. Good-bye, 


Sir M. Venkatasubba Rao replied— 

Mr. Advocate-General. Iam overwhelmed with the kindness 
shown to me in such profusion and am deeply touched, more than 
words can tell. I have been. receiving, as my work onthe Bench has 
been drawing to a close, innumerable expressions of goodwill 
from the profession and the public, which have made me feel 
uneasy and ask myself how I have been worthy of them. Would 
that I were more deserving of the affection that you.the members 
of the Bar have showered on me; for, did you not in a singular , 
way at the brilliant party the other day literally shower on me from 
the sky rose petals in abundance, conveying your affectionate 
regard and goodwill? . 

You have, Mr, Advocate-General, couched your farewell. 
speech in terms too generous, and that adds to the poignancy of 
the regret I feel at parting from you all. I recall with. what 
trepidation’ I approached. my task, when well-nigh seventeen 
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. years ago I was appointed to the High Court Bench. Never before 
in the history of the Madras High Court had an Indian practising 
on the Original Side been chosen for that position; nor had an 
Indian so young been so appointed.’ On the Original Side, Story’s 
Equity Jurisprudence and Daniel’s Chancery Practice were, for 
instance, my daily bread. How different were they from Land 
Tenure Law and Coulson and Frobes on Waters! Youcan therefore 
easily believe me when I say that the prospect of being an appellate 
Judge almost filled me with dismay. But if in spite of this, I have 
succeeded in some measure, let me assure you that my success, 
stich as it is, is due largely to the willing help, given me without 
stint, by the Bar. I owe the members of the profession, the seniors 
and the juniors alike, a deep debt of gratitude, To their ability 
and skill, to their learning and profundity, I take occasion to pay 
my most warm tribute. No Judge can ever discharge his functions ¢ 
properly without efficient aid from the Bar. ‘That I knew and I 
got the very best out of the lawyers who appeared before me. The 

. Counsel engaged in the case are expected to know, and invariably 
do know, more of it than the Judge whose business it is to decide 
it. Indeed, I have regarded the members of the Bar, ideally at any 
rate, as engaged along with the Judges, in the common enterprise 
of promoting justice. It is a thorny subject how the lawyer’s two- 

- fold loyalty can be reconciled—loyalty to the client and loyalty to 
the ideal of justice. But Iam firmly convinced that there is an 
ethical element in the function of the lawyer, and that amidst the 

clash and-conflict of duties, the advancing of justice must be his 

guiding principle. A Judge, however, is more fortunate in this 
respect, there being in his case no conflict of loyalties, as he 
is obliged, as much by honour as by duty, to proceed along the path 
of justice. He would fail to fulfil his own nature, were he to deflect 
from that path even by a hair’s breadth. But quick comes the reply, 
that justice must be in conformity with the law. I am free to 
confess that a Judge is faced sometimes with the conflicting claims 
of law and justice. Nor can one in this imperfect world render 
abstract justice, however lofty and constant one’s ideal may be. 

Moreover, human justice is a subtle thing, elusive and difficult to 

define, depending as much upon the inner perception of the man 

called on to dispense it, as upon the objective or external facts, 

There is one thing I wish to say—and I say it on account of. the 
frequent reference to my own work in the encomiums so lavishly 
bestowed on me—that rendering justice, however difficult it may 
be to define that word, must be the all-absorbing passion of a 

Judge... I do admit that the justice to be _rendered_is to be within 

and. not. outside the law, but much -depends upon the Judge’s 

attitude of mind and the way in which he has. developed his judicial 
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conscience. A Judge, able and learned and possessing a vision, if 
intent upon advancing justice, is rarely thwarted by the claim of 
law as opposed to justice. In the innumerable controversies which 
go to make up a case, there are always facts which lend themselves 
to such treatment as to produce the desired result, without the 
Judge being obliged to wrest or distort the law. Lord Macmillan, 
himself an illustrious Judge, says that in almost every case, except 
the very plainest, it would be possible to decide the issue either 
way with a reasonable legal justification. To the members of the 
subordinate judiciary in particular I address these remarks, They 
are generally a body of men, efficient and well versed in law and 
desirous of doing justice. But have I not come across judgments 
where if the Judge had been a little more human, a little more 
endowed with moral vision, his decision would have been different 

eand yet in perfect conformity with law. Then again, it is the 
function of the'Judge, where the law is elastic, to adapt it to the 
growing needs of the community and its constantly shifting life. 
Speaking of myself, I have believed and acted upon the belief, 
that the law of our land, especially our personal law is, as has 
been said of the Law of England, in the words of Lord Macmillan, 
“a living organism constantly re-adjusting itself to its environ- 
ment and it is in that power of constant re-adjustment that its 
supreme merit resides”. 


The remarks I have made regarding the judiciary do not con- 
cern you directly, but I maintain that you ought to be actuated by 
a high moral purpose. That brings me to a topic which I shall be 
failing in my duty not to refer to. It is a fact which I deplore, 
that there has been for some time past, a rapidly growing volume 
of professional misconduct cases. It causes me infinite distress to 
have to refer to this in public. It is no consolation to think that in 
several cases the complaints turn out to be false. Dealing with 
this subject administratively as I have been, I have had to wade 
through pages of most unpleasant matter. There have been utterly 
false complaints inspired by malice or intended to blackmail, 
Jealous of the rights of the Bar, I have never hesitated to condemn 
in strong terms false accusations; but the question is not, how 
often an Advocate has been falsely accused, but whether even in 
some cases he has been found erring. Is not your profession 
termed honourable? Is that to be understood as an idle platitude? 
If not, it is incumbent upon you to create and foster a proper pro- 
fessional conscience, which not content with the homage of lip- 
service, strives with vigour and determination to eradicate those 
evils, which not only impair your moral worth and lower your 
dignity, but threaten to destroy the public confidence which it. is 
your right to demand and privilege to inspire—for, in the ultimate 
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‘analysis your honoured position rests, and ought to rest, not on 
intellectual eminence only, but upon high character, integrity and 
independence. While on this, may I say that | regard it as utterly 
humiliating to the profession that it should have its affairs 
judged by an outside body. You are trained men, accustomed 
to analyse and unravel facts, assisting in the righting of 
other people’s wrongs; but in matters vitally concerning your- 
selves, is it consistent with your dignity that yow should abdicate 
your function in favour of an external body? If your liberties are 
to be saved, you should seek to win a position of confidence, to 
acquire a reputation for impartiality.and integrity and to claim the 
supreme right to act as final judges in matters concerning the Bar. 
But please do not lose sight of the fact, and I particularly stress 
this, that the developing in the profession of a high sense of honour 
and responsibility, is a pre-requisite to the claim in this respect 
which you are to make, 

One observation more. In India to-day we are treading a 
new road, evolving a new political philosophy based on non-viol- 
ence—thus entering on a new phase in the history of civilisation. 
We need men not only with vision, but with clear and sober think- 
ing and capable of constructive statesmanship. In shaping the 
destinies of India every one of us has a part to play, but in one 
field you alone can render efficient service, that is, the field of 
legislation. There are laws which offend the conscience of progres- 
sive India. Take for instance the Criminal Tribes Act which 
disfigures our statute-book, Again,in the realm of Hindu Law, 
doctrines based on ancient precepts go counter to the time-spirit, 
Consider the law as to reversioners, which imposes on the Judge, 
the painful duty of having to upset titles peacefully enjoyed, for, 
say, three-quarters of a century. Then again, I have never ceased 
to wonder how Hindu sentiment which exalts and extols filial 
duty, can tolerate open abuse of a Hindu father in a Court of Law, 
and that, in the name of sacred religion, Speaking of Hindu Law, 
I deprecate fragmentary tinkering with it. What we need is 
courageous re-orientation and who are better fitted to undertake 
the task. than the members of your profession? 

There is another subject which vitally concerns you, for, it is 
the profession that must take the initiative in removing the 
reproach of law’s delays. Nothing in the field of law can be more 
disconcerting than the thought that justice is delayed inordinately. 
We are justly proud of our Courts and legal institutions modelled 
on those of Great Britain. But supposing you go to England and 
-tell people there that your conceptions of human freedom and 
justice are those of their own land, but add in the same breath, 
that there. are suits filed in India’ which last a dozen or even a 
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score of years, would you not expose yourselves and your country 
tó ridicule? Itis impossible here to discuss the reasons, but the 
paucity of Courts ar of Judges, the reason generally assigned, does 
not in my opinion account for this. The causes lie much deeper 
and if the judicial administration is to be saved from the ignominy 
which seems to overtake it, it is your bounden duty to devise 
measures to remove what is almost threatening to become a 
national reproach. 

Iam afraid I have detained you long with my remarks. Let 
me now make my farewells. I have been associated with you, 
while at the Bar and on the Bench, for over thirty-five years. I 
have received innumerable courtesies and made numerous contacts 
of a pleasant nature. On the 18th July, when I am due to 
retire, I shall have served here as a Judge longer than any pre- ` 
decessor of mine. It is therefore a great wrench to part from you 
all, but part we must, some time or other. I goaway with the 
feeling that the members of the Bar, both here and in the mofus- 
sil, have heaped upon me kindness and shown me affection, and 
what greater reward can fall toa Judge’s lot? I am not vain 
etidugh to think that I am deserving of the praise that you Mr. 
Advocate-General and many others have so generously bestowed 
on me. ButI have the satisfaction of reflecting that I have done 
my duty, without fear or favour, and without even deviating 
occasionally from the path of justice. I wish you all from the 
bottom of my heart every happiness and prosperity. To the learn- 
_ ed Chief Justice and to my other learned colleagues I render my 
thanks for their goodwill and regard. There will be few hours, 
T fancy, in which I shall not think of your kindness, Farewell, 


. BOOK REVIEWS. 


Custom AND Law IN ANGLO-MUSLIM JURISPRUDENCE by 
Hamid Ali, Esq., B.A., B.L., LL.D., Lecturer, Law College, Madras. 
Published by Messrs. Thacker Spink & Co., Ltd., Calcutta, 1938 
Edition, Price Rs. 7-8-0, 

This interesting monograph deste with the South Indian 
Mopla custom both historically and from the point of view 
of existing Law. ‘How it arose, is largely a matter of con- 
jecture whether’ by adoption by. the foreigner of the local 
‘custom or the retention by the convert of the ancient 
‘usages or by a blend of the two. Mr. Hamid Ali brings 
to bear a considerable amount of research on the discus- 
sion ‘of the question, Though the Moplas of North Malabar 
sare said ‘to” be generally eoveine’ by Marumakkathayam Law, 
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‘ there are wholesale and partial exceptions which introduces a 
large element of uncertainty in the administration of the law, not 
to speak of the uncertainty as to the precise limits of the applica- 
tion of the general rules themselves, Mr. Hamid Ali has discussed 
these questions fully and with insight. To the existing confusion, 
on the question of the incidence of the law, a further element of 
confusion has been brought in by the Muslim Personal Law 
(Shariat) Application Act (XXVI of 1937). It enables each man 
to declare his intention to be governed by the Muhammadan Law 
which thereafter is to governhim in ali questions (save as 
to agricultural land) regarding intestate succession, gifts, 
etc. Before a man deals with a Mopla claiming to own property, 
one must ascertain as to whether he or his ancestors were not 
governed by the Marumakkathayam usage in the first instance, 
secondly whether they had not made a declaration of the kind 
contemplated by the Act. Agricultural land is not governed by 
any special law in respect to inheritance in this part of country 
and an exemption of this sort would only make confusion worse 
confounded. So far as the ordinary intestate succession goes, the 
Mopla has been, by statute, made subject to the Muhammadan 
Law. It is only in respect of joint family law and in part the law 
of gifts that he is not so subject. Survivorship or acquisition of 
interest by birth is regarded as a branch of the law of succession 
or inheritance, and whether it is intended by this Act to affect 
that law is left in doubt, Probably, it is not. The subject of 
legislation is not an easy matter and hasty and ill-considered 
legislation of this sort is likely to do much greater harm than the 
good that the unification of law might be expected to produce. 


rn 


A Dicest or Encrisa Civit Law by Messrs. Edward Jenks, 
W. M. Geldart, R. W. Lee, Sir William S. Holdsworth, Sir John 
C. Miles and William Latey, Vols. I and II (3rd Ed., 1938). 
Published by Messrs. Butterworth & Co, (Publishers), Ltd, 
London. Price Rs, 52-8-0 per set, 


This is the third edition of the well-known Digest of English 
Civil Law edited by Dr. Jenks in colloboration with some of the 
most eminent jurists of the present day. As the name itself 
signifies whole range of civil law comes under treatment in these 
volumes in the form of concise statements of the law in the shape 
of sections with the decisions supporting the statements given 
_under each one of them with explanatory and historical notes. 
The eminence of the authors ensures the accuracy of the 
statements of the law and invests the book itself with unique 
_ authority. The whole field of English law is covered and is 
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dealt. with in two volumes. The first volume opens with the ` 
treatment by Dr. Jenks of the general aspects, such as persons, 
things, legal acts, time, limitation of actions and self-help followed 
by the Law of ‘Contractual Obligations, general and particular by 
R. W. Lée and Quasi-Contracts and Torts by Sir John Miles. In 
the second volume, we have the Property Law. by Dr. Jenks, 
Family Law ‘by Dr. Geldart and the Law of Succession by Sir 
William Holdsworth. Of. the excellence and authority of the ` 
‘work, we can only say inthe words of the editor himself that it-is 
a permanent addition to English legal literature. We would add 
that no legal Kora oF bote will be omelets without ‘these 
volumes. aot a ee 3 


- Tue Inpran Limitation Act (IX or 1908) by Messrs. V. V. 
-Chitaley and K. N. Annaji Rao (Vol. 1). Published by All 
India Reporter, Ltd., Nagpur (1958), Pre-publication Price 
Rs. 24, freight extra: i : 
We are glad to acknowledge i receipt, of the first volume of 
‘the above work. The learned authors propose to produce i in three 
‘volumes, a comprehensive corimentary of the “Indian Limitation 
Act. The profession is already familiar with. commentaries. by 
‘the same authors on the Civil Proceduté Code and the. Criminal 
Procedure Code. ‘The treatment . of the Limitation Acti is on the 
Same , lines as that of those two ‘Codes: The notes are full and no 
‘case of any importance, has ‘been omitted, Being the latest book 
on the subject, it naturally has the advantage of the learning 
contained in such excellent treatises on the Act as that, of Mr. 
U. N. Mitra arid Mr. 'Rustomji. ` We look forward with interest 
for the appearance of the later volumes dealing with the articles 
of the Limitation Act, We hope that in the publication it will be 
found possible’ to give. a general index, of cases referred to in the 
-body: of: the. book and/also a full ‘general index of subjects: ealt 
with’ ‘and thereby sanance its usefulsiéss: 
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a Tur MADRAS Acnicunturists’ T Acr (IV or 1938) by 
“Mr. S. Thiruvengadatha Aiyangar. (2nd, Ed., 1938.) Published 
by the Huxley Press, Madras. Price Re. 1. 

i This is a commentary on the. recent enactment of the Madras 
Legislature intended to combat agricultural indebtedness, over 
which thére, was a ‘great deal of controversy by: the various interests 
concerned, By reason, of the complexity sof. the, situation and in 
‘trying to adjust the relations between, the, debtor andthe. creditor . 
„and, the. Jandlord -and the tenant, without. „unduly sacrificing. the 
Penes of any. of them, the provisions + of, ‘the. enactment; are not 
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always easy to interpret, The learned author has brought out 

this book giving explanatory notes of the various provisions of the 
Act. We should have liked to have the learned author’s opinion on 
the question whether the legislature acted within its powers in 
enacting some of its provisions to which objection was taken when 
the bill was being considered. But as far as we are able to see the 
learned author has thrown no light on the question, It is needless 
` toadd that the book gives the rules framed under the Act by the 
Government of Madras and also the forms. 


Tue Mapras Acricutrorists’ Dest Acts (In Tamil) by 
Mr. M. S. Parthasarathy Atyangar. Published by the All India 
Law Journal, Tiruvallore, Chingleput District. Price Rs. 1-8-0. 

We have great pleasure in acknowledging the receipt of the 
Madras Agriculturists’ Debt Acts in Tamil and a commentary also `: 
thereon in Tamil. The enactments referred to are intended for the 
` benefit of the agriculturists and debtors who are not always familiar 
with English. The attempt of the author therefore is to give them 
a working acquaintance of the provisions intended for their 
benefit, even before going to a lawyer for skilled assistance or 
advice. The learned author has succeeded in his laudable attempt 
and we hope that the book will be found useful by the Tamil 
knowing agriculturists and debtors, landlords and creditors, 





Porce Orricers by S. Roy (2nd Ed.) by Messrs, Anukul 
Chandra Moitra and Arun Kumar Sen. Published by the 
Eastern Law House, Calcutta. Price Rs. 6, 

This is the second edition of the late Mr. Sripathi Roy’s book 
on Police Officers giving the law relating to police officers with 
reference to their powers and duties. As it is nearly 17 years 
since the first edition of this book appeared, the present editors 
Messrs. Anukul Chandra Moitra and Arun Kumar Sen have had 
to rewrite considerable portions of the book, particularly having 
regard to several amending enactments which have effected 
considerable changes in the Code of Criminal Procedure and the 
Indian Penal Code. The’ learned authors while preserving the 
original arrangement of the subject-matter unaltered, have revised 
the matter and incorporated the later alterations and the decided 
cases which are brought up to date. We have every hope that the 
book may be found useful by the police officers for whom they are 
mainly intended and also by the legal profession and the public. 


[Enp oF Votume. ] 
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NOTES OF RECENT. CASES. 
[F.B] ; 
The Chief Justice, Varada- S. A. No. 848 of 1932, 


chariar and Mockett, JJ. 
8th December, 1937. 


Madras Estates Land Act (I of 1908), Ss. 24 and 30—Tank of 
landholder built for benefit of others—User of water therefrom for 
dry lands by other ryots who were not intended to be benefited by 
the tank—Charge for water—If amounts to enhancement of rent— 
Swit under S. 77---If maintainable before the Deputy Collector. 

The Maharajah of Pithapuram filed a suit under S, 77, Estates 
Land Act, before the Deputy Collector to recover from the appel- 
lant and 5 other tenants a sum of Rs. 11-1-4 for water taken by 
them without his permission from his tank for raising wet crops 
on dry lands. It was found that the tank-belonged to the plaintiff, 
that it was dug for benefit of other ryots, not the defendanis, and 
that the water had been used for the faslis by the defendants for 
their dry lands. 

` Held, (i) that the suit is maintainable and it was not a claim 
for enhanced rent. Rent includes what is payable for water taken 
without permission. The rent being one under S, 77 and being for 
the recovery of the value of water taken without permission it 
must be treated as a suit for rent and not a suit in tort. l 
= (i) This is not a suit of a landlord attempting to recover a 
higher rent because of any improvement effected by him or at his 
expense. The landlord did not construct the suit tank for the 
benefit of the defendants or for the improvement of their lands. 
The water was intended for other tenants and his claim was that 
the defendant tenants had taken that water without his permission, 
In other words they had taken advantage behind his back of a 
work which’ was intended for other people. It is therefore not 
open to the appellant to say that the plaintiff should have taken 
advantage of S.30, There were no circumstances which would 
permit of an application under S, 30. 

(iii) S. 24 must be read with S. 30 and Ch, XI. S. 3-(ti) in 

effect says that money payable for water taken without permission 
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shall be deemed to be rent. Therefore it can be recovered as suċh 
and the authorities show that if such water is charged, it does not 
amount to an enhancement of rent. 

` (iv) The claim being one for rent within the meaning of S. 3 
(ii) the Civil Court was closed to the plaintiff and the claim could 
only be enforced by proceedings instituted under S. 77 and the suit 
is properly laid before the Deputy Collector. 


V. Suryanarayana for Appellant, 

The Advocate-General (Sir A, Krishnaswami Aiyar) for 
Respondent. i 

S.V.V. ——— 

. [F.B.] 
The Chief Justice, Varada- S. A. No. 776 of 1933. 
chariar and Mockett, JJ. 
13th December, 1937. 

Limitation Act (IX of 1908), Art. 23—-Malicious prosecution 
Discharge and acquittal. by the trial Court—-Revisions against 
the orders—Suit for damages—Starting poini of limitation — 
Date of trial Court’s order or date of order on revision— Plaintiff 
is acquitted’ in Col. (3)—Meaning of. 

The respondent filed a complaint against the appellants before 
a Bench of Magistrates in which he accused the appellants of as- 
sault, insult and criminal intimidation. The charges against the se- 
cond appellant were dismissed on 23—9—30 and he was accordingly 
discharged. The case proceeded as against the first appellant and 
resulted in his acquittal on 25-5-1931. These orders were both 
taken up on revision and applications for revision were both dis- 
missed on 13—7—1931. On 12th July 1932 the appellants filed a 
suit in the Court of the District Munsif for damages for malicious 
prosecution, The question was whether the suit was barred by 
Art, 23 of the Limitation Act, and when the cause of action arose 
on the date of the first Court’s order or on the date of the order 
on revision, 

Held, that the prosecution proceedings terminated on 13th 
July, 1931, when the District Magistrate dismissed the Revision 
Petitions. Until those petitions were dismissed the” prosecution 
case was before the Court. It does not lie in the mouth of the 
respondent prosecutor to say that the proceedings had terminated 
so far as the second appellant was concerned on his discharge and 
so far as the first appellant was concerned on his acquittal. The 
proceedings had not terminated, because he took further steps with 
a view to securing their conviction. The wording ‘when the plain- 
tiff is acquitted’ in Art. 23 cannot be divorced from the words “or 
the prosecution is otherwise terminated”. If the acquittal is 
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followed by other proceedings the prosecution is terminated not by 
the acquittal, but by the order passed in the subsequent proceedings. 

Narayya v. Seshayya, I.L.R. 23 Mad. 24 overruled. 

57 I.C. 635 and I.L.R. 52 All. 553, approved. 

D. Ramaswami Iyengar for C. S. Venkatachariar for Appel: 
lant. 

Srinivasaraghavan and Thiyagarajan for Respondent. 

S. V. V. ——— 

[F.B.] , 
The Chief Justice, Varada- C. R. P. Nos. 1071 & 1072 of 1935. 
chariar and Mockett, JJ, 
15th December, 1937. 


Guardian and Wards Act (VIII of 1890), S. 41, Sub-S. (3) 
—Minor—Guardian—Security bond by guardian given to Court— A 
Minor attaining majority—Application by minor to assign the bond 
to him—Application by guardian to discharge him—District Court 
holding minor’s petition frivolous and dismissing it—If Court has 
jurisdiction to do so—Proper course to the Court to follow. 

The petitioners who are brothers constituted an undivided 
Hindu family. The first petitioner became of age in December 
1931. The second petitioner was a minor when the proceedings 
out of which these petitions arose began. In 1925 the respondent 
was appointed guardian of the property of the petitioners, His 
appointment ceased on the first petitioner attaining majority in 
December 1931. On this event happening, the respondent filed a 
petition in the District Court asking that he be discharged from his 
guardianship. The petitioners filed two counter-petitions, one to 
assign to them the security bond executed by the guardian to the 
Court and the other for an order directing his accounts to be audit- 
ed. It was alleged that the respondent had been guilty of malad- 
ministration. The District Judge was of opinion that the quondam 
minor’s applications were frivolous and dismissed his petitions and 
ordered discharge of-the guardian. It was contended that as a 
matter of law, on a proper construction of S, 41, Sub-S. (4) of the 
Guardian and Wards Act, the Court should, in view of the charge 
of maladministration have refused the guardian his discharge and 
should have assigned the bond to the minor. 

Held, that this is reading into sub-section (4) something which 
is not there, When the quondam guardian has complied with the 
directions of the Court under sub-S,(3), the Court has full discre- 
tion in the matter and can discharge him, if it thinks fit. The 
proper course for a Court which has appointed a guardian to adopt 
on the minor attaining age is to refuse to grant a discharge if it 
appears that there is sufficient reason to keep open the question of 
the guardian’s liability and in that case to assign the bond to the 
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minor. Similarly if it considers that the guardian has acted pro- 
perly throughout and no reasonable claim can be brought against 
him it should exercise the power which it has of discharging the 
guardian. 
T, L. Venkatarama Iyer for Petitioner in both, 
K. Rajah Aiyar for Respondent in both. 
S.V.V. ——— 
[F.B.] 
The Chief Justice, Varada- Referred Case No. 4 of 1937. 
chariar and Mockett, JJ. i 
15th December, 1937. 

Hindu Law—Promissory note—Executant, managing member 
of a Hindu family—Indorsee-of note—If can recover the debt from 

enon-executant coparcener’s property. 

The plaintiff M brought the suit to recover the amount due 
under a promissory note executed by defendants 1 and 2 in favour 
of the plaintiff’s endorser P. Defendants 3 and 4 are the undivided 
sons of the second defendant and are sought to be made liable on 
the ground that the debt was borrowed by him as the managing 
member for family purposes. The Subordinate Judge before whom 
the suit was filed therefore raised the question “whether an in- ' 
dorsee of a promissory note executed by the managing member is 
entitled to recover the debt from the property of the non-executant 
coparcener’s on the ground of their liability under the Hindu Law 
or whether he is limited to the remedy available on the note”. 

= Held, that the indorsee of a promissory note executed by the 
managing member of a Hindu family is limited to his remedy on 
the note, unless the indorsement is so worded as to transfer the 
debt as well and. the stamp law is complied with, and therefore, in 
the case of an ordinary indorsement the indorsee cannot sue the 
non-executant coparceners on the ground of their liability under 
the Hindu Law. 

Nataraja Naicken v. Ayyasami Pillai, 32 M. L.J. 354, overruled, 

. The question how far I.L.R. 46 Cal. 663 affects the deci- 
sions in I.L.R. 23 Mad.. 597 and 1915 M.W.N. 217 leit.open as 
they were not suits by indorsees, 

37 M.L.J. 369 in so far as it held that a creditor could not join 
two separate Causes ‘of action in the same suit, one on the debt and 
one on the note, and that the junior members could be held liable 
on a promissory note executed by the managing member for pro- 
per debts, dissented from. 

S. Narasimha Aiyangar for Appellant. 

T. S. Venkatarama Aiyar for Peerna 
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[F.B.] 
The Chief Justice, Varada- L. P. A. No, 292 of 1927, 
` chariar and Mockett, JJ. - 
15th December, 1937. 


Lis pendens— Part performance—Point not argued at the bar— 
If Court can decide on such a point—Proper course for the Court 
to take—Agreement to execute release on certain events happening 
—Payment of a portion of consideration—Only charge created— 
Trust Act, S. 91—Applicability of. 


A. Hindu widow, one V, obtained a decree in September 1890, 
against her step-sons Ve and R for maintenance, past and future. 
The maintenance was made a charge on the family properties. The 
decree was not expressed in precise terms, but it was held in sub- 
sequent execution proceedings that the decree did in fact give a 
charge on the family properties. In November 1888 R had sold 
his half share of the family lands to one K who was a defendant 
in V’s suit for maintenance. A few days later K sold his interest 
in these properties to two others Vn and P who had under 13 deeds 
disposed of their interest to various others between 1£88 and June 
189). On 27-9-1998 the widow assigned her decree to the plain- 
tiffs and they as assignees of the decree applied in execution and 
obtained an order for sale of R’s interest and purchased the same 
themselves in Court auction. In 1915 they filed this suit for 
partition and possession of s half share impleading all the 
alienees up to that date. 


In 1894 V had entered into an agreement with Vn and P under 
which they were to pay Rs. 1,400 in satisfaction of her claim for 
future maintenance against the properties in their hands. Of this 
1,0C0 had already been paid and the agreement provided that when 
the balance of Rs. 400 was received she- (V) was to execute a for- 
mal release of the charge created by the decree on R’s half share, 
The arrears were not realised and therefore the agreement was 
renewed in 1903 and againin 1906. These agreements were in 
effect that when Vn and P paid Rs, 400 and the widow was able to 
realise from the other properties the arrears of maintenance due 
to her she would execute the release and that in the meantime she 
would not take steps in execution against the properties in their 
possession, These agreements were not certified under O. 21, 
r.2,C. P.C. A few days before the assignment of her decree Vx 
instituted a suit for specific performance of the agreement of 1906. 

t was dismissed as premature by the Subordinate Judge. An 

appeal. was filed to the High Court and pending it the widow died 

and these plaintiffs were added as parties. But the Court held 

that the plaintiffs as assignees of the decree were not her legal 
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representatives and that being assignees an action for specific per- 
formance did not lie, 


In this suit the lower Court held that the doctrine of lis pen- 
dens applied to the alienation and therefore regarded them as 
being subject to the charge in favour of the widow and the High 
Court also on appeal upheld that view. But the Division Bench 
(Krishnan and Venkatasubba Rao, JJ.) differed on the question 
of maintainability of the suit. Venkatasubba Rao, J., held that 
the plaintiffs has taken the assignment of the decree with full. 
knowledge of the agreement and that in those circumstances it was 
a fraud on the alienees to enforce the maintenance decree. He 
also held that the doctrine of part performance applied and on this 
basis refused the plaintiffs the relief they sought. Krishnan, J., 

«beld that on the authority of I.L.R. 42 Mad. 338 the suit as framed 
was maintainable. The point about part performance was not 
argued at the Bar. 


Held, by the Full Bench, that a Court may decide a case 
basing its judgment on a point not taken at the bar but then an 
opportunity must be given to the party affected by that to meet it. 


In this case all that had happened was that the agreement 
was entered into by the widow with the original alienees under 
which she undertook to release on certain events happening. 
Until they happened the properties remained charged. The fact 
that she received Rs. 1,000 did not entitle Vn and P to a release. 
Therefore no question of part performance can arise. The fact 
that the plaintiffs took with notice of the 1894 agreement did not 
disentitle them to execute the decree. The position is that the 
plaintiffs ‘are the assignees in law of the widow’s decree and they 
were entitled to execute it against the family properties, notwith- 
standing that they had passed into the hands of the defendants, 
They did execute the decree and in the execution bought in the 
half share of R. Consequently they now possess R’s half interest 
in the family estate. S., 91, Trust Act, does not apply in this case. 


T, M. Krishnaswami Aiyar, M. S. Vaidyanatha Aiyar and T. 
S. Srinivasa Aiyar for Appellant. 


K. V. Sesha Aiyangar for Respondent. 


S. V. V. 
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Varadachariar and Appeal No, 251 of 1933. 
Pandrang Row, JJ. 
15ih February, 1938. 


Hindu Law—Money lent on promissory note to father— 
Agreement by father to execute a mortgage if required—tIf the 
debt ceases to be an antecedent debt when later a mortgage is 
executed, ` 


Moneys were advanced on more than one occasion by the 
plaintiff (a bank) to the defendants 1 and2 (father and son). 
The defendants 3 and 4 are the minor sons of the second defen- 
dant. All the four defendants are members of an undivided 
family. Defendants 1 and 2 carried on a joint business and they 
borrowed money from plaintiff for that business and they then 
agreed to execute a mortgage to the bank whenever the bank 
required it. The3 and 4 defendants contended that they wese 
not antecedent debts because they were lent on the strength of the 
agreement to create a mortgage and that any mortgage executed on 
foot of such an agreement cannot bind them. 


In view of 1934 M.W.N. 812, which holds that itis not an 
antecedent debt, which their Lordships consider is difficult to 
reconcile with I.L.R. 42 Mad. 711 which was approved in I.L.R. 46 
All. 95, the following question has been referred toa Full Bench :— 


“ Whether money advanced to the father, in a joint Hindu 
family in pursuance of an agreement to create a mortgage as and 
when required by the lender will constitute an antecedent debt so 
as to make the mortgage (when it comes to be executed) binding 
even on the shares of the sons of the borrower.” 

` M. S. Ramachandra Rao for Appellants, 
King and Partridge for Respondent. 
S. V.V. ——— 


Varadachariar and Appeal No. 276 of 1933. 
Pandrang Row, JJ. 
15th February, 1938. 

Madras Hindu Religious Endowments Act-—-Temple—M eaning 
of—Public worship—Some idols representing certain heroes— 
Public worshipping them believing in its religious efficacy—Is 
enough to constitute it a temple. 


The suit construction has substantial structures similar to 
mantapam and in one of these, there are 66 stones placed along 
three walls and these are called Viranayakalu or Virlu Vigrahalu. 

la The structures are generally consistent also with the institution 
~atemple, The institution has been in existence for several 
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centuries and has been the recipient of inam grants even during the 
Moghul period, Itis in some way connected with an historical 
event of the 13th century relating to a war between two neighbour- 
ing Kingdoms of the locality in which the 66 heroes are said to 
have been killed. 


Held, whatever its origin may be, in course of time, 
at least before the inam grants came to be made to them, it had 
developed into a place of worship, as inams have been granted for 
the performance of Nitya Naivedya, Diparadhana, Poojas, etc. 
Public worship here. Therefore it isa place of public worship. 


The test to see if an institution is a temple within Hindu 
Religious Endowments Act which defines itas a ‘place of public 
religious worship’ is not to see if it conforms to any particular 
school of Agama Sastras. The question must be decided with 
reference to the view of the class of people who take part in the 
worship. If they believe in its religious efficacy, in the sense that 
by such worship, they are making themselves the objects of the 
bounty of some super-human power, it must be regarded “as 
religious worship”. 

P. V. Rajamannar for Appellant. 


S. Venugopala Rao for Respondent. 
S. V. V. 


Stodart, J. C. R. P. No. 1015 of 1936, 
16th February, 1938. 


Contract Act, S. 25—Subscription promised for repairs to a 
tank—-Promisee acting on it and effecting repairs—Promise if 
enforceable—Liability of promisor, extent of—Whether to the 
full subscription promised or only to the money actually spent, 





Where A promised to pay a subscription to B who put 
forward a proposal before A for the repair of a tank, and on faith 
of such a promise B effected repairs, B is entitled to file a suit 
against A for recovery of the amount promised. The promise is, 
in such circumstances, an enforceable promise. The promisee B 
is entitled to the full subscription promised. | 


Kasturi Seshagiri Rao for Petitioner. 
` A. Gopalacharlu for Respondent. 
S. V. V. 
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istice, Varada- C.R. P. No. 1238 of 1935. 
Tockett, JJ. f 

pom, 1937, 

tagçedure—Crown debi—Moneys in Court in 

e; Application by Crown for payment out to 

irw “alder—N o attachment by Government— 

Crown. ‘sh an application, if enough. 

The petitu. soney decree against one G and in 
execution thereof a. ~ movable properties belonging 
to the judgment-debtor `a.. “ht them to sale. G under an 
order of assessment dated 28tn . on was required to pay 
a sum of money (about Rs. 300) byv.. Sincome: -tax. He did not 
comply with the notice of demand. Befo: the sale the Income- 
tax Officer applied to the Court to direct payment out to him from 
the sale proceeds, when the sale took place, for the amount due 
to the Government. The sale was held but realised only about 
Rs, 225. After reserving the amount for the costs of execution, 
the Court ordered payment of the balance to the Income-tax 
Officer. The question was if the Court had power to order the 
payment out of monies due to Government on a mere application. 

Held, that inasmuch as the Crown has priority over unsecured 
creditors in the payment of debts the Court can, on application 
and without a formal attachment being issued, order the payment 
of a Crown debt due by the debtor where there are funds in Court 
belonging to the debtor. S.46 of the Income—tax Act is not a har 
to an application like this, as it is not exhaustive and it cannot 
without express words take away from the Crown the right of 
enforcing payment by any other method open to it. 

If it is a debt due to the Crown which is undisputable or un- 
disputed, the Crown can apply to the Court for an order directing 
its debt to be paid out of monies in Court belonging to the debtor 
without having to file a suit, It is not in this respect in the posi- 
tion of a private party. The right to payment being undisputable, 
justice requires that it should be paid out to the Crown ona 
formal application. 

LL.R. 11 Rang. 467, followed. 

LL.R. 59 Mad. 428, referred.to.- 

The attaching decree-holder is not in the position of a secured 
creditor in this respect. I.L.R. 26 Mad. 673 is not overruled by 
I.L.R. 56 Mad. 405. 

K. Balasubramaniya Aiyar for Watrap S. Subramaniya Aiyar 
for Petitioner. . 

The Government Pleader. (K. S. Krishnaswami Aiyangar) for 
Respondent. 

S.V.V. —- 
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Varadachariar, J. C. M. A. No, 340 of 1935, 

7th January, 1938. i 

Mortgage—Acknowledgment of debt due coupled with a state- 
ment that it is discharged by a document—IfF amounts to valid 
acknowledgment-—W hether position diferent, “if the contemplated 
arrangement is invalid, 


On 15th November, 1913, one A executed to Ra hypotheca- 
tion bond for Rs, 550 over plaint 1 to 3 scheduled properties, 
On 20th October, 1917, R and his son executed to one A Pa 
hypothecation bond in respect of their hypothecation interest under 
the document of 1913 and some other property. On 11th Novem- 
ber, 1921, A soldto R the plaint III schedule property for 
Rs. 850. The suit was filed on 28th June, 1933, long after the 
12 years of the time fixed for payment. It was alleged that the 
claim was in time as in the sale deed of 11th November, 1921, 
there was a reference to it. The substance of the statements in 
the sale deed was that a sum exceeding Rs, 850 was due from the 
debtor to the creditor on settlement of accounts, that the debtor 
was attempting to discharge the debt to the extent of Rs, 850 by 
sale of certain properties under that sale deed and that for the 
‘balance due in excess of Rs. 850 he made provision for discharge 
by execution of other documents. 

` Held, that this was a sufficient acknowledgment of a subsist- 
ing liability on the date of sale. The statement here is not that 
the mortgagor’s liability had ceased prior thereto, as was the case 
in LL.R, 9 Cal. 616, ILL.R. 16 Mad. 220 and 78 T.C. 919. 

Prior to the sale deed the mortgagee had sub-mortgaged his 
interest in favour of the plaintiff’s assignor. The sale did not 
therefore operate in law to discharge the mortgage. The present 
case is governed by the line of authority which holds that an 
admission of liability coupled with a declaration as regards the 
arrangement proposed forits satisfaction is a sufficient acknow- 
ledgment, 


(See I.L.R. 32 Bom. 295, 79 I.C. 66 and 44 L.W. 362.) 


The position is not different simply because the contemplated 
discharge proved ineffective because the mortgagee to whom the 
conveyance was made had by that time become incompetent in law 
to give a discharge by reason of the anterior sub-mortgage. 


. A, Swaminatha Aiyar and S. Thiagaraja Aiyar for Appellant. 
P. N. Marthandam Pillai for Respondent. 


S. V. V. f ——— 


Stodart, J. C. R. P. No. 563 of 1936, 

7th January, 1938. 

- Madras District Municipalities Act, S. 93—Profession tax— 
Liability for residence for 60 days—M eaning. 

Where a person went out of his house within the Municipality 
for more than sixty days and was granted vacancy remission and 
claimed exemption from profession tax under S. 93 of Madras 
District Municipalities Act and where it was contended for the 
Municipality that S.93 of the Act must be read along with the 
definition of the word “residence” in S. 3 (25), that the assessee 
must be deemed to reside in the house if he is at liberty to return 
to such house at any time and has not abandoned his intention of 
returning. 

Held, that the assessee is liable to pay profession tax. 

V. Govindarajachari and P. Rajeswaran for Petitioner. 

M. Krishna Barathi and S. Seshadri for Respondent. 


S. V. V. eee 


Venkatasubba Rao and L. P. A. No. 22 of 1936 
Abdur Rahman, JJ. 
18th January, 1938. 

‘Court-Fees Act (VII of 1870 as amended), Sch. 1, Art. 1— 
Memorandum of appeal—Additional court-fee demanded by Court 
—Failure of appellant to pay resulting in dismissal of appeal— 
Second appeal—Court-fee payable on stamp in dispute—Provisions 
of Court-Fees Act—Strict construction. 

The plaintiff-appellant in the lower Court paid as court-fee 
on his memorandum of appeal Rs. 100 but the District Judge held 
that the proper court-fee payable was Rs. 412-7-0, The appellant 
failed to pay the additional court-fee and the appeal was dismissed 
on that ground. The plaintiff having preferred a second appeal 
against the dismissal of the appeal, 

Held, that the subject-matter in dispute in the second appeal 
was the difference between the court-fee paid and the court-fee 
demanded in the lower Court, and that the memorandum of second 
appeal was leviable to court-fee on the ad valorem scale on the 
sum of Rs, 312-7-0, being the difference in stamp required, and not 
on the entire subject-matter of the suit. 

Unreported judgment of Schwabe, C.J., in S. R. No, 1923 of 
1923 approved. 

The Court-Fees Act is a taxing statute and it is settled law 
that the intention to impose a charge on the subject must be shown 
by clear and unequivocal language. 
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Viswanatha Aiyar’s “Law of Court-Fees in British India”, 
2nd Ed., pp. 4 to 10, referred to. 


T. R. Sreenivasa Atyar for Appellant. 
M. Krishna Barathi for S. Muthia Mudaliar for Respondent. 


N. Srinivasa Aiyangar for the Government Pleader (K. S. 
Krishnaswamy Aiyangar) for the Crown. 


S. V. V. een 


The Chief Justice and l A. S. No. 241 of 1933. 
Lakshmana Row, J. 
19th January, 1938. 


Civil Procedure Code, O. 21, r.58—Claim under dismissed— 

œ Suit for declaration of title to attached property, impleading also 

the vendor—Frayer also for declaration that the order dismissing 

the claim should be vacated—Omission to include the consequential 

relief for possession, though possible—If the suit offends proviso 
to S. 42 of the Specific Relief Act. 


Where one of the prayers (even though appearing to be 
incidental or subsidiary) in a declaratory suit after dismissal of 
claim under O. 21, r. 58, Civil Procedure Code, is for vacating 
the said order, the suit will be deemed as one under O. 21, r. 63, 
Civil Procedure Code, without any necessity to include conse- 
quential reliefs, though possible, and even though there is an 
independent or main prayer for a declaration of title against the 
transferor who has been impleaded for the purpose with necessary 
averments as to passing of consideration and bona fide nature of 
the transfer. Such a suit can be for bare declaration and will not 
be deemed as an ordinary declaratory suit to which the proviso 
to S. 42 of the Indian Specific Relief Act would apply. 

I.L.R. 29 Mad. 151 (F.B.), applied. 

42 L.W. 649, explained and distinguished. 


P: K. Gopalakrishnan for P. G. Krishna Aiyar for Appellant. 
K. Rajah Aiyar for T. E. Ramabadrachary for Respondent. 


K.C. DE 


Venkatasubba Rao and L. P. A. No, 82 of 1936, 
Abdur Rahman, JI. 
25th January, 1938. - 


Riparian rights—-Adjacent lands—Right to drain water from 
higher to lower lands—Limits—Foreign water not to be thrown 
—Erection of dams to divert water—Permissibility, 


“it 


There is a natural right of drainage from higher lands to 
lower lands of water flowing in the usual course of nature and in 
undefined channels. The right of the superior proprietor is not 
however absolute and he cannot introduce water which is foreign 
to his land. And there is no obligation on the part of the lower 
owner to submit to an artificial discharge of water from his 
neighbouring lands. Consequently the upper owner is not entitled 
to do anything that will throw on the inferior tenement water which 
will not naturally come there; thus he cannot put up dams on his 


lands which will have the effect of diverting water to the lower 
land. 


Peacock on Easements, 3rd Ed., p. 293, Coulson and Forbes 
Law of Waters, 5th Ed., pp. 142, 143, Kerr on Injunctions, p. 231, 
Gibbons v. Lenfesty, 113 L.T. 885, I.L.R. 88 M. 149 and A.I.R. 1930 
Mad. 677, referred to. 


Ch, Raghava Rao and M. Chinnappa Nair for Appellant. 


P. Govinda Menon for Respondent. 


B. V. V. 





Venkatasu bba Rao and L. P. A, No. 104 of 1936. 
Abdur Rahman, JJ. 


25th January, 1938. 


Grant—Zamindari grant—Right to irrigation tank—Whether 
passes to grantee—Tank found not to be communal property— 
Description as poromboke—Effect. 


An irrigation tank which is found not to be communal pro- 
perty can be taken to pass to the grantee under a zamindari grant 
unless there is clear evidence of its reservation by the Government. 
The mere fact that the tank is referred to as poromboke in some 
of the village accounts will not necessarily lead to the inference 
that it belongs to the Government. 


Urlam Case, L.R. 44 LA. 166 at p. 185 (B.C), relied on. 


30 L.W. 129 and unreported judgment of the Madras High 
Court in A.S. Nos. 327 and 421 of 1931 considered. 


B. Somayya and A. Satyanarayana for Appellant. 


The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Respondent. 


BVV. — 
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Venkatasubba Rao and L. P. A. No. 90 of 1936. 
Abdur Rahman, JJ. 
27th January, 1938. 

Registration Act (XVI of 1908), Ss. 17-B and 17 (2) (vi)— 
Possession proceedings in Criminal Court—Compromise—Order 
saying ‘lodged'—Effect—Charge created under compromise— 
Enforcement in later Civil Suit. 

Where in certain pending possession proceedings before a 
Magistrate the parties compromised the matter and the Court 
passed an order in the following terms “read the complaint, 
report and the papers; lodged”, and the said order.was sought to be 
used in the Civil Courtin a subsequent suit to enforce a charge 
created by the compromise and objection was raised on the ground 

@ that the order was inadmissible in evidence for want of ee 

under S. 17-B of the Registration Act, 

Held, that the word ‘lodged’ in the order must be en to 
include the compromise between the parties, that the order was 
exempt from registration under S. 17 (2) (vi) of the Registration 
Act and that the charge could be enforced. 

I.L.R. 35 Cal. 1010, considered. 

T. S. Raghavachariar tor Appellant. 

- M. Patanjali Sastri for Respondent. 

B. V.V. 
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O [EB] 
The Chief Justice, Varada- C. M. A. No. 82 of 1937. 
chariar and Lakshmana Rao, JJ. 
24th January, 1938. 


Civil Procedure Code (V of 1908), O. 32, r. 7—Transfer of 
decree by guardian of minor decree-holder—Sanction of Court not 
obtained—Transfer if valid. 


The appellants were defendants in a suit instituted by two 

minors through their mother, acting as their next friend. A decree 
was passed against them and this was subsequently transferred by 
the mother (as guardian) to the respondent. Respondent then 
applied to be brought on record in place of decree-holder and to be 
allowed to execute the decree. Guardian did not get sanction of 


Court to transfer. o 


Held, she can transfer without sanction. The transfer of the 
‘ decree by the guardian was something outside the suit and she had 
full power to effect the transfer without the leave of the Court. 

40 M.L.J. 124, approved. 

41 M.L.J. 75, overruled. 

Y. Satyanarayana and D. Dharmasuri for Appellant. 

T.V. Remanatha Aiyar for Respondent. 

S. V.V. 
Varadachariar and A. S. No. 214 of 1933. 
Pandrang Row, JJ. 
31st January, 1938. 

Nambudri Brahmins of Malabar—Law applicable to them—If 
ihe “ doctrine of pious obligation” applies—S.17, Presidency 
Towns Insolvency Act (III of 1909)—If leave necessary before 
commencing action against the person of insolvent. 





Where a parent of a Nambudri Illom borrowed monies for his 
personal purposes not illegal or immoral, on a question arising 
whether his sons and grandsons could be held answerable to the 
debt to the extent of the family properties in their hands, 


Held, that they were not liable, and it was not correct to say 
generally that Nambudris are governed by the Hindu Law in all 
respects as administered in Madras. Their families are constitut- 
ed similar to the Malabar tarwad, except in the matter of 
succession. 


ILL.R. 38 Mad. 527, 137. 1.C. 450, 60 M.L.J. 467 and 71 
- M.LJ. 766, approved and followed. 


On a further question arising if, in view of the absence of the 
words “ the person” in S. 17 of the Presidency Towns Insolvency 
NRC 
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Act, leave of the Insolvency Court should first be obtained before 
commencing any suit or legal proceedings against the insolvent, 


Held, that whatever may be the implication in the words “no 
creditor ....shall have any remedy against the property of the 
insolvent” the words following, namely, “or shall commence any 
suit or other legal proceedings except with the leave of the Court” 
are sufficiently wide to include suits for a personal decree and 
executional remedies against the person of the insolvent. 

LL.R. 13 Rang. 623, distinguished. 

I.L.R. 39 Mad. 689 and I.L.R. 50 Mad, 977, followed, 


K. S. Krishnaswamy Aiyangar, Government Pleader and C.V. 
Mahadeva Aiyar for Appellant. 


P. G. Krishna Aiyar for 1st Respondent. 


K. Kuttikrishna Menon and S. V. Sastry for 3rd and 4th Res- 
pondents, 


K. C. EE 


Varadachariar, J. i Appeal No. 250 of 1936. 
3rd February, 1938. l 


Indian Partnership Act (IX of 1932), S. 69 (2) and S. 74— 
Suit on debt incurred before 1932-——Firm of plaintiffs not registered 
before suit—If suit not maintainable—Swit, if saved by S. 74. 


A suit was filed for recovery of asum of money borrowed 
from the plaintiffs on [2th March, 1931. The suit was filed in 
August, 1934, The Partnership Act, except 5. 69 came into force 
on Ist October, 1932 and S. 69 came into force on Ist October, 
1933. The plaintiffs constitute a firm and had not got themselves 
registered before the date of the suit but were registered a month 
after the institution of the suit. By that date the suit was barred. 
The question was if S. 69 (2) wasa bar to the maintenance of the 
suit. The case came in the first instance before Pandrang Row 
and Venkataramana Rao, JJ., who differed on the question. 

Pandrang Row, J., held that S. 69 (2) did not apply to the 
present suit, as S. 69 (2) cannot be said to relate to mere matter 
of procedure for it requires something to be done, namely, regis- 
tration dehors the Court, The real test when deciding whether a 
particular statutory provision is retrospective or not is not whether 
the law is a law of procedure or of substantive law, but whether 
the law in question affects or impairs existing rights including 
rights of action which are substantive in nature. [In re Joseph 
Suche & Co., Lid, (1875) 1 Ch, 48 and In re Athlumney, 
(1898) 2 Q.B. 547, relied on.] The presumption that the legis- 
lature does not intend to affect or impair existing rights including 
rights of action is reinforced in the present case by an express 
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saving clause in S. 74. The right of suit on this debt is a right 
which had accrued before the commencement of the Act and the 
present suit is a remedy and the only remedy in respect of sucha 
right, and is saved by cl. (a) and cl. (b) of S. 74. Whenever a 
burden is imposed, the previously existing right is affected. Affect 
does not mean lost or imperilled. Any diminution or deterioration 
or impairment of the right would affect it. The other question 
about the effect of subsequent registration was, in this view, left 
open. 


Venkataramana Rao, J., held (1) that subsequent registration 
of the firm was not enough to validate the original institution of 
the suit, as by using the word ‘shall’ in S. 69, it indicates that 
registration of the firm is a condition precedent to the institution 
of the suit, 


(2) As for the main contention about the retrospective opera- 
tion of the statute, held that almost all the High Courts have 
taken the view that S. 69(2) enacts a rule of procedure and 
is not controlled by S. 74 (6) of the Act. Law of Procedure deals 
with the process by which a remedy for the enforcement of a right 
is made available. The law makes a distinction between rules of 
law which in any way impair or destroy the rights and those which 
a litigant has to comply with for availing of those remedial rights. 
The latter belong to the law of procedure and an enactment aiter- 
ing the procedure is always held to be retrospective even where the 
alteration tends to the disadvantage of one of the parties save in 
cases where it tends to destroy the right or the remedy. (1905) A, 
C. 369 and I.L.R. 52 Mad. 361, discussed and distinguished. 


S. 69 (2) enacts only a rule of procedure; the rights under the 
contract are not taken away; the relief obtainable has not been 
interfered with; the condition imposed is a condition which a 
party can comply with and the remedy by way of a suit is thus 
not imperiled in any way. Also S. 1 provides that S. 69 shall not 
come into force on the date of the entire Act but a year later and 
this postponement of the operation of the section may fairly be 
taken as an indication of the intention of the legislature to give 
retrospective operation to the section. (I.L.R. 38 Mad. 101, relied 
on.) S. 74 saves only pending proceedings and not proceedings not 
begun before by that date but begun after the commencement of 
the operation of the section. Ona reference under cl. 36 of the 
Letters Patent to a third Judge, 


Held, by Varadachariar, J., that dealing with the case on the 
footing that the language employed is capable of being applied 
even to contracts entered into before the Act came into force and 
to causes of action that accrued before that date, the saving words 
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of S. 74 have the effect of exempting a suit like the present. 
Omitting unnecessary words from cl, (b) of S. 74 and importing 
what is necessary from cl. (a), sub-cl. (b) will read as follows :— 
“ Nothing in this Act shall affect any remedy in respect of any 
right acquired or accrued before the commencement of this Act. 
Sub-cl. (b) is not restricted to proceedings pending at the 
commencement of the Act. (I.L.R. 58 All. 495, per Sulaiman, J., 
and 1937 M.W.N. 654, relied on.) S. 74 (b) saves the ‘remedy’ 
in respect of any right .acquired or accrued prior to the 
commencement of the Act. A distinction has been recognised in 
cases between remedy in the sense of action or right of action 
and rules of procedure incidental to the working out of that 
remedy. It is not every condition that may be imposed upon a 
plaintiff in respect of his right of suit that can be regarded as a 
mere provision of processual law, lf S. 69 had such an integral 
connection with the subject-matter of the proposed suit as in some 
way to make it a step required by it a step in the litigation, then it 
may relate to a matter of procedure but that was not the purpose 
of S. 69. The object of S. 69 is to bring pressure to bear on 
partners to have the firm and themselves registered and this 
policy has been sought to be enforced here in this way. Such a 
provision cannot be described as a processual provision. 


` B. Sitarama Rao, E. Antony Lobo and A. Nagarajan for 
Appellants, 


S: Panchapakesa Sastriar, K. Nanjundiah, T. K. Rajagopalan, 
M. L, Nayak and M. R. Venkataraman for Respondents. 


S. V.V, l H Da aS T $ a = 


Stodart;J..) (°° ian G ween No. ener ee 
ee February, 1938. a jae 
` Civil Procedure Code 2 (V of $908) E 
o : dather: managerin a Hindu undivided family—Moneys in Court 
from sale of joint family properties—Decree-holder, if can, claim 
the son’s share of the proceeds in Court—Father’s power of. dis: 
posal of son's shares—V esting Ki in the Official Receiver, | 


‘N. obtained a idee against, P, the manager of an undivided 
Hindu family, and his sons. ‘Afterwards he attached the joint 
family properties and brought them to sale. Thereafter at the 
instance of another creditor. P was adjudicated an insolvent. N’s 
application for payment out of the sale proceeds to him was dis- 
missed. Then one R, the holder of another dééreé against P as 
family manager, put in an application under O. 21, r. 52 for pay- 
ment of three-fourths of the amount in deposit in N’s suit.. The 
Court allowed K’s application on the ground that three-fourths of 
. the amount represented the son’s share of the sale proceeds and 
that K, the decree-holder, was entitled toitin preference to the 
Official Receiver, 


Held, in revision, (i) that the Official Receiver was entitled 
to the whole amount by virtue of his disposing power over the 
son’s shares. 


(i) The attachment by N did not absolutely put an end to the 
disposing power of the father. 


LL.R. 51 Mad. 342 and 66 M.L.J. 412, distinguished. 


(iit) No appeal lies against this arder and therefore the 
revision was competent. 


C. K. Visvanatha Aiyar for Petitioner. 


P. S. Narayanaswami Aiyar for Respondent, 


S. V. V. m 


Venkatasubba Rao, J. f C. R. P. No. 856 of 1937. 
21st February, 1938. 


Provincial Small Cause Courts Act (IX of 1887), S. 15 
and Second Schedule, Art. 35, cl. (t1)—Suit for compensation for 
loss caused by chealing—IJf exempted from the cognisance of a 
Small Cause Court. 

NRG 
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Respondent alleged that the petitioner cheated him by repre- 
senting that the Government land and Government toddy trees 
standing thereon belonged to him, and allowed the petitioner to 
tap the same. Thereupon the Government levied penalty and- 
collected the same from the ‘respondent. `The respondent sued in 
the Small Cause Court for recovery of money so paid by ‘him, 
from ‘the petitioner, as ‘compensaHon for his loss whieh was 
decreed. Ra i 


Held, in revision, that the suit being one for compensation 
for an act which amounts to cheating, it is clearly exempted from 
. the cognisance of- Small Cause Courts under Art. 35, cl. (ii) ‘of 
Second Schedule to Provincial Small Cause Courts Act and the 
suit was not maintainable in the Small Cause Court, 


A. Gopalacharlu for Petitioner. 
E. Venkataramanarao for Respondent. 
S. V.V. 
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Varadachariar and A. S. No. 399 of 1931, 
Pandrang Row, JJ. 
1st February, 1938. 


Madras Irrigation Cess Aci, S. 1 proviso—Water cess— 
Liability for—Inamdar’s immunity from—Determination of—Prin- 
ciple applicable—Inam title deed—Whether can be shown to be not 
correct. 

The question of aninamdar’s immunity from liability to water 
cess is not determined by the terms of the title deed but by the 
‘engagement’ to be implied from the way in which the inam was 
dealt with at the time of the inam settlement. The onus is on the 
inamdar to prove that the description in the inam title deed does 
not represent the correct state of things at the time of the inam 
settlement. 

The Government Pleader for Appellant. 

V. Govindarajachari for Respondent, 

S.V.V. ae 

Burn, J. Cr. R. C. No, 463 of 1937. 

25th February, 1938. 

Madras Local Boards Act, S.211—Vice-President omitting to 
give notice of meeting to some members—If guilty of an offence. 

The omission of the Vice-President to give notice of the 
meeting to some of the members is not an offence under S, 211 of 
the Madras Local Boards Act. Under the Rules, the Vice-Presi- 
dent is the convener of the meeting but that does not lay on him 
the duty of issuing notice to individual members. 

K. S. Jayarama Aiyar and G. N. Chary for Petitioner. 

V. G. Rao for The Public Prosecutor. 

S.V.V. -_— 

Venkatasubba Rao, J. C. R. P. No. 1942 of 1934. 

1st March, 1938. 


Negotiable Instruments Act, S. 9—Promissory note—Payee 
giving up his claim against one of the executants—If defect in title 
—Assignee of the note with knowledge of the defect—Kights of. 

The plaintiff was the assignee of a promissory note executed 
by the first and second defendants, The payee of the note, that is, 
the plaintiff’s assignor agreed to hold the first defendant alone 
liable and relinquished his claim as against the second defendant, 
When the note was assigned to the plaintiff he was aware of the 
arrangement. The question arose whether the plaintiff wasa 
“holder in due course”, 

Held, that there was a clear defect in the assignor’s title and 
he was precluded from suing the second defendant. It is essenti- 
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ally a matter of title, The plaintiff having taken the note with 
knowledge of that defect can acquire no better title than what 
the assignor had and was not a holder in due course. ‘Defect in 
title’ is found in the Indian and English Acts. - It occurs in the 
place of ‘equity attaching to the bill’. i f 
_ The two expressions ‘defect of title’ and ‘equity attaching to 
the bill’ are so widely different and do not mean the same thing. 

S. 29 of the English Bills of Exchange Act (1882), referred 
to. 

I.L.R. 5 Mad. 108, distinguished. 

V. Suryanarayana for Petitioner. 

Respondent not represented. 

S. V. V. —— ' 


King, J. S. A. Nos. 823 to 845 ọf 1938. 
1st March, 1938. 


Madras Estates Land Act (I of 1908), S. 135—Construction 
of tank by landholder—Registered ayacut in excess of the irriga- 
tion capacity of the tank—Construction of channel by Government 
—Irrigation with the aid of water of the new channel—Tank no 
longer available as such—Claim by landholder of fasal jasti and 
tirvai jasti—Ryots consenting to pay such charges and actually 
paying them—Effect—Fishery rent—Right to. 

-A landholder constructed a tank about the year 1870. Under 
the tank, 104 acres of land were classified as wet but only 19°45 
acres of the land were actually cultivated with wet crops. In 
1925 this source of supply was no longer available and ceased for 
all practical purposes to function as a tank on account of the con- 
struction of a channel by Government. The water of the tank 
was sufficient only for 19 acres. The landholder claimed .tirvai 
jasti (the charge for the irrigation of dry lands) and fasal jasti 
(the charge for a second crop on the wet lands) on the ground 
that the ryots consented to pay and actually paid such charges. 
But irrigation was carried on with the aid of the water of the 
new channel. The landholder did not spend any amount in main- 
taining the tank. He also claimed fishery rents. 


Held, that inthe absence of an implied contract, the ryots 
have ‘paid in ignorance of their rights and the landlord’s rights 
cannot be improved by such payment. The ryots could not have 
contemplated paying the landholder for water which was supplied 
by Government and for which Government of course charges. 

‘them at the usual rates. The claims for tirvai jasti and fasal jasti 
were not allowed. 

LL.R. 59 Mad. 5 at 13, relied on. 
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Fishery rent cannot be levied on lands other than those lands - 
cultivated as wet lands in the days prior to the construction of the 
Government channel as there is no longer any water stored in 
the tank, 


K. Rajah Aiyar and V. Ramaswami Aiyar for Appellant. 
K. V. Krishnaswami Aiyar and T. S. Vaidhianatha Aiyar for 
Respondent. 
S. V.V. 
Varadachariar and Pandrang Appeal No. 396 of 1933. 
Row, JJ. i 
Ist March, 1938. 


Limitation Act, S,22—Suit on mortgage—Purchasers of some 
of the mortgaged properties—Purchase benami for another— 
Release by purchaser to alleged real owner—Purchaser alone im- 
pleaded as defendant—Releasee subsequently added—If S. 22 
applies. a 

A mortgage bond was executed by defendants 1 and 8 who 
are natural brothers but the latter was taken in adoption by his 
paternal uncle. The mortgage was for Rs. 4,000. The properties 
hypothecated are comprised in A and B Schedule to the plaint. 
Defendants 11 and 12 are purchasers of A Schedule in undivided 
moieties under Exs. IV and III. The purchase under Ex. TV was 
benami for 18th defendant (sister of 11th defendant). Even before 
suit llth defendant had executed a release to 18th defendant. 
The latter was however not impleaded in the first instance but 
was added after more than 12 years had elapsed from the time 
when the mortgage money was payable. In the petition to add 
18th defendant as a party it was alleged that the story of benami 
was not true and that the release itself was a sham document 
executed with ulterior purposes. But no issue as to benami or as 
to the nature of release was raised. 

Held, that in the absence of such issues, the impleading of the 
llth defendant in time was sufficient to entitle the plaintiffs to 
bring this one-fourth share in the properties to sale. If 11th 
defendant was the real owner and story of benami was not true, 
the addition of 18th defendant is mere surplusage. Even if 11th 
defendant was only a benamidar, 11th defendant will be compe- 
tent to represent 18th defendant for as benamidar he will be in the 
position of a trustee and 18th defendant will be bound by any 
adjudication in a suit to which 11th defendant isa party (I.L.R. 
46 Cal. 566). If, in these circumstances, 18th defendant who will 
be a beneficiary on this assumption is subsequently impleaded 
merely as a matter of caution, that will not by itself let in the 
operation of S. 22 of Limitation Act because 18th defendant will 
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not, in this view, bea new party. (7 C.W.N, 817 and I.L.R, 28 Bom. 
11). Itis only on the assumption that by the execution of Ex. V; 
llth defendant ceased to be entitled to represent 18th defendant 
and that therefore the interests of 18th defendant was not repre- 
sented at the time the suit was instituted, that 18th defendant can 
invoke S. 22. To enable the 18th defendant to do so, she must 
satisfy the Court that the release represents a real and operative 
transaction, 

M.S. Venkatarama Aiyar for Appellants. 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar for 
Respondents. ` 

S. V. V. —— 


Burn and Stodart, JJ. C. M. A. No. 327 of 1937. 
2nd March, 1938. . l 

Workmen’s Compensation Act, S.2 (1) (m)—Batta paid in 
addition to fixed wages, on certain aysel amounis to wages— 
Calculation of compensation. 

The deceased motor bus driver was paid fixed wages of 
Rs. 15a month and in addition, Re. 1 per diem on the days on 
which he worked. This extra amount was described as batta. He 
died in an accident when he was driving a bus owned by the Motor 
Service. Disputes arose about the amount of compensation to be 
awarded to his mother on account of his death. 

Held, that ordinarily batta is used as equivalent to travelling 
allowances or daily allowances and it must be excluded from the 
calculation of the wages of the deceased as defined in S. 2 (1) 
(m), Workmen’s Compensation Act. It must be excluded in calcu- 
lating the amount of compensation. 

K. S. Jayarama diyar and G. Gopalaswamy for Appellant, 

E. Antony Lobo and S. R. Subramaniam for Respondent. 

S. V, V. ——— 

King and Lakshmana Rao, JJ. A. S. No, 411 of 1933. 

4th March, 1938. 
` Principal and agent—Duty of agent—Old outstandings— 
Collection of—Agent if entitled to commission, 

An agent of a firm is bound to collect old outstandings due to 
it, if required by the principal. Independently of any agreement 
or custom to pay any commission for collecting old outstandings, 
the agent is not entitled to some commission for collecting such 
outstandings. 

28 M.L.J. 199, distinguished. 

K. Rajah Aiyar and V. Ramaswami Aiyar for Ana 

Respondent not represented. 

S. V, V. ——— 
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Pandrang Row, J. C. R. P. No. 686 of 1937. 
3rd February, 1938. 


Civil Procedure Code (V of 1908), 0.17, v. 1 (2)—Scope— 
Power of Court to direct payment of costs on adjournment of suit 
—Amount of such costs—Nature of. 


O. 17, r. 1 of the Civil Procedure Code does not entitle the 
Court to demand payment of the entire costs of the suit incurred 
up to the date on which the adjournment is asked for. The power 
given to the Court tomake such order as it thinks fit is only with 
respect to the costs occasioned by the adjournment and not the 
costs of the suit generally. The pleader’s fee not exceeding 
Rs, 20 can be directed to be paid. R. 27 of the Civil Rules of 
Practice and r. 49 of the rules framed under the Legal Practi- 
tioners Act referred to. 

LL.R. 4 Luck. 529 at 583 and I.L.R, 36 Cal. 566, referred to. 

A. Swaminatha Aiyar for Petitioner. 

. E. Vinayaka Rao for Respondent. 

S.V.V. Sars 


Pandrang Row, J. C. R. P. No, 938 of 1937. 
3rd February, 1938, 

Madras Debt Conciliation Act (XI of 1936), S. 25—Applica- 
‘tion to Debt Conciliation Board by creditor in insolvency—Leave 
of Insolvency Court not obtained—A pplication to Insolvency Court 
under S, 25 of the Debt Conciliation Act—Prayer to stay proceed- 
ings therein pending disposal of the application before the Board 
—If can be granted—S. 28 (2) of the Provincial Insolvency Act. 

One of the creditors in an insolvency applied to the Insolvency 
court under S. 25 of the Madras ‘Debt Conciliation Act, praying 
that all further proceedings in the insolvency may be stayed pend- 
ing disposal of his application to the Debt Conciliation Board. 
The leave of the Insolvency Court was not obtained for making 
the application to the Debt Conciliation Board. 

Held, the application “contemplated in S. 25 of the Debt 
Conciliation Act is an application which is not prohibited by law 
or in contravention of any statutory provision. The application 
to the Board is a legal proceeding or at least, the initiation of a 
legal proceeding and is in contravention of S. 28 (2) of the Pro- 
vincial Insolvency Act. . 

Such an application cannot give right to a-person to approach 
the Insolvency Court and demand that the insolvency proceedings 
must be stayed by reason of such an application. Applications 
under S, 25 of the, Debt Conciliation Act come within the mischief 
provided against in. S. 28 (2) of the Provincial PED Act, 
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S. Rajarama Aiyar for Ch. Raghava Rao for Petitioner. 

V. Subramaniam for Respondent. 

G. S. V. ——— 

Horwill, J. Crl. R. C. No. 417 of 1937. 
4th February, 1938. i 

Madras Local Boards Aci, S. 214 (2) and Penal Code, Ss. 99, 
186 and 353—W arrant issued by President of the Panchayat—Facsi- 
mile rubber stamp of his signature affixed on—Validity of 
warrant—Bill collector attaching the properties of a person other 
than the warrantee—That person causing injury to the bill 
collector—If an offence. 

The bill collector of a Panchayat Board in pursuance of a 
warrant issued by it attached the property of a certain person, the 
brother of the accused, named in the warrant, in certain houses. 
The accused opposed the bill collector and caused injury to his 
foot. It was contended that the warrant was illegal in that the 
property ordered to be distrained did not belong to the person who 
was in arrears in the payment of tax to the Panchayat and that 
the warrant was not signed by the President but contained only an 
impression of a facsimile rubber stamp of the President. 

Held, (1) that S. 214 (2) of the Local Boards Act applied 
and the affixture of the facsimile stamp is sufficient and the omis- 
sion of the regular signature of the President did not invalidate 
the warrant. A.I.R, 1930 Mad. 430 considered and commented. 

(2) Even assuming that the property attached belonged to the 
accused.and not to his brother, the warrantee, the accused can be 
convicted under S. 353, Indian Penal Code. Ss. 353 and 186, 
Indian Penal Code, do not presuppose the existence of a legal 
warrant, Toa charge under S, 353, the defence based on the 
illegality of the warrant is weak as S. 99 of the Indian Penal Code 
does not give the right of private defence against a public servant 
acting in good faith. The bill collector was a public servant and 
was armed with what appeared to bea legal warrant and it was 
his duty to carry out the directions in the warrant and not td 
question it or to make independent enquiries regarding the validity 
of it. 

47 M.L.J. 447, distinguished, 

67 M.L.J. 510 and 48 M.L.J. 97, not followed, 

(1916) 2,M.W.N. 183, followed, 

(1936) M.W.N, 35 (Cr.), referred to. 

R. Swaminatha Aiyar for Petitioner. 

V. L. Ethiraj (The Public Prosecutor) for the Crown. 

S.VV. 





Oz 
Venkatasubba Rao and A. S. No. 5 of 1935 


Abdur Rahman, JJ. ; and 
10th February, 1938. C. M. A. No. 333 of 1935. 


Civil Procedure Code (V of 1908), S, 11—Res judicata— 
Error in compromise decree from an accidental slip in compromise 
document—A pplication under S. 152, Civil Procedure Code — 
Adverse decision—Subsequent suit for rectification — Court’s 
powers under S. 152 in the previous application challenged—Plea 
if sustainable. 


-The plaintiff on the previous occasion invoked the Court’s 
jurisdiction under S. 152, Civil Procedure Code, on the ground 
that an error arosein the decree from an accidental slip in the 
compromise document on which the decree was founded, He 
succeeded in the first Court but the High Court reversed that 
decision. To get the same relief he then filed the present suit, in © 
-which he contended that the Court on the previous occasion 
exceeded its powers in dealing with his request under S. 152, 

Held, that the application of the sort filed by the plaintiff is 
clearly within the terms of S. 152. The plaintiff having rightly 
invoked the Court’s jurisdiction under S. 152 cannot now, that an 
adverse order has been made, turn round and say that he is not 
bound by it. There were two remedies available to him (1) either 
proceeding under S, 152, or (2) filing a suit for rectification. 
Having chosen the former course, he cannot now be permitted to 
re-agitate the matter by pursuing the other remedy. The principle 
of res judicata applies. 

T. L. Venkatarama Aiyar for Appellant in Appeal No. 5 of 
1935 and Respondent in C. M. A. No. 333 of 1935. 

S. Rajagopalachariar for Respondent in both. 

S.V.V. —-— 


Stodart, J. C. M, A. No. 242 of 1937. 

16th February, 1938. 

Receiver—Duty of—Appointment of a receiver to collect pro- 
fits of an estate—Payment by tenants—Receiver if can be directed 
by Court to credit them towards arrears—Madras Estates Land Act, 
S. 64, 

Where a receiver was appointed to credit the profits of an 
estate governed by the Madras Estates Land Act, that is, the 
current rents for the benefit of a decree-holder, and.the decree- 
holder could have also attached the arrears of rent, 

Held, the decree-holder would have been bound to collect the 
arrears and bring them into Court to the credit of the decree. The 
receiver not only represents the Court but is put into the position 
of the landholder and his duty with respect to the rents collected 
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from tenants is laid down in S. 64 of the Madras Estates Land 
Act, The Court can direct the receiver in cases under S. 64 (2) 
ofthat Act to credit the payments towards arrears. 

A. Satyanarayana for Appellant. 

K. S. Desikan for Respondent. 

S. V.V. 


Burn, J. Cri. App. Nos. 456 and 465 of 1937. 
22nd February, 1938. 

Penal Code, S.361—~—Offence under—Child in the keeping of 
the mother from his birth—Kidnapping by father—No unlawful 
purpose proved—Mother if lawful guardian—Act of the father 
whether amounts to an offence. 

A Hindu father acquiesced in the retention by the mother of 
the custody of his child from the date of his birth for over 3 
years and 3 months. He got the child fromthe keeping of the 
mother to his own by deceitful means. The charge against the 
father was that he caused the child to be kidnapped in order that 
he might be murdered but that was not established. 





„Held, that the mother was a lawful guardian within the 
meaning of the Explanation to S. 361 of the Penal Code and the 
child was taken or enticed out of her keeping. 


I.L.R. 58 Cal. 897, relied on. 


That the father did not merely in good faith believe himself 
to be entitled to the lawful custody of the child but was entitled 
to the lawful custody of the child and therefore his act in taking 
the child from the keeping of his mother cannot, amount to an 
offence of kidnapping from the guardianship. 

(3) In the absence of proof of the purpose for which the 
father caused the child to be taken away from the keeping of his 
mother, his act does not amount to an offence. 


LL.R. 62 Cal, 629 and I.L.R. 58 Cal. 897, relied on. 


S. Vepa, N. V. B. Shankara Rao and T. Krishnamurthi for 
Appellants. 

V. L. Ethiraj (The Public Prosecutor) for the Crown. 

G. S. V. Sees 


Venkatasubba Rao and ` A, S. No. 99 of 1934. 
Abdur Rahman, JJ. 
22nd February, 1938. 


Transfer of Property Act, S. 92—Retrospective operation— 
Law prior to the amendment inserted by Act XX of 1929—Partial 
subrogation—Permissibility of—Payment of portion of morigage 
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debi by purchaser and release from mortgage of item purchased— 
Right of subrogation if excluded by a covenant to pay the debt. 

S. 92 of the Transfer of Property Act inserted by the amend- 
ing Act of XX of 1929 is not retrospective. 

LL.R. 54 All, 897 (F.B. ) and LL.R. (1987) All, 880 (F.B.), 
not followed. 

I.L.R. 56 Mad. 169 and observations of Varadachariar, J., in 
I.L.R. 59 Mad. 359 (F.B.), followed. 

3 A.C. 582 at 598 and (1898) A.C. 469, relied on. 


Where a portion of the prior mortgage debt was discharged 
bya purchaser of an item of the mortgaged property and by this 
payment that item of property was released from the mortgage, 

Held, that even prior to the amendment of S. 92 by the Act of 
1929, such partial payment gave rise toa claim for subrogation. 
46 M.L.J. 164: L.R. 51 I.A. 140: LL.R. 47 Mad. 190 (P.C.), and 
41 M.L.J. 399, relied on. 

The entirety of the mortgage debt need not be paid up before 
a claim for subrogation can be recognised. The right of subroga- 
tion arises whether the purchaser pays off a mortgage out of the 
purchase money under an agreement to pay or otherwise, 

L.R. 11 LA. 126, L.R. 39 I.A. 68, L.R. 29 I.A. 9, LL.R, 34 
Mad. 119 and I.L.R. 53 Mad. 188 relied on. 

Observations in I.L.R. 59 Mad 359 (F.B,) treated as obiter. 

A.I.R. 1932 P.C. 99, considered. 


The true test is whether there was an intention to Keep alive 
the mortgage debt paid off. 

V. Radhakrishnayya and M. Krishna Bharathi for sane 

T. M. Krishnaswami Aiyar, N. Sivaramakrishna Aiyar and A, 
Balasubramania Aiyar for Respondent. 

G.S.V. 


Horwill, J. Cri: R. C. No. 796 of 1937. 

22nd February, 1938. 

Madras City Municipal Act, S.365 (6) and r. 11—Relative 
scope—A pplication for licence—No reply received from the Cor- 
poration—E fect. 

Where a person applied fora licence for the whole of the 
year from the Ist of April, and did not receive reply within 45 
days the application must be deemed to have been granted for the 
whole year. S. 305 (6) is subject to r. 11 by which if the applicant 
does not receive orders from Corporation refusing his licence with- 
in 45 days, the application should be deemed to have been allowed 
for the year for which the application is made, 
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W. V. Rangaswami Aiyangar for Petitioner. 

K. V. Ramaseshan for The Crown Prosecutor on behalf of 
the Crown. 

S. V. V. ——— 

Varadachariar and A. S. No, 388 of 1933. 

Pandrang Row, JJ. 

1st March, 1938. 

Hindu Law—Widow—Claim set up by her as heir of husband 
—Compromise between her and members of her husband’s family 
—Razinama decree giving her absolute estate—Nature of the estate 
taken by her. i 

After the death of her husband, a woman who pùt forward 
a claim to inherit her husband’s one-fourth share in the family 
properties filed a suit, The matter was referred to an arbitrator 
who awarded her one-seventh share. The award was made 
into a decree of Court. The members of her husband’s family 
also entered into a compromise with her. The razinama decree 
provided that the widow should take the property with rights of 
sale, gift etc. The question arose whether she was entitled to an 
absolute interest in the properties given to her. 


Held, that the only claim which she made and which was recog- 
nised in those proceedings was as her husband’s heir at law and ir 
that capacity she could have taken only a limited estate. The fact 
that instead of the one-fourth share which she claimed she was 
awarded one-seventh share will not change the nature of the title 
put forward by her or recognised in her. The words importing 
absolute gift in the compromise are not in such circumstance: 
conclusive, They merely indicate that as between transferor anc 
transferee, the transferor had no further right in the property 
transferred. They do not control the question of rights betweer 
the transferee and the reversioner to husband’s estate. The widow 
has only a limited estate in the property. 


B.Somayya for Appellant. 
Ch, Raghava Rao for Respondent. 
S. V. V. EE 


Horwill, J. Cri. App. No. 313 of 1937 
1st March, 1938. 


Penal Code, S, 294-A—Lottery—Prosecution for—Order o; 
Government to withhold in certain cases—If amounts to an authori 
sation of an illegal lottery, 


The accused were charged for conducting a lottery which wa 
illegal and thereby contravening the provisions of S. 294-A, Pena 
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Code. Previously the Government had issued an order to with- 
hold the prosecution of persons who were running lotteries in 
ignorance of the law provided that they did their best to wind 
up the lottery and to pay everybody who had subscribed to the 
lottery. 


Held, that the accused were liable to be punished under 
S, 294-A if they conducted a lottery that was illegal, whatever 
the action of the Crown might subsequently have been. The order 
of the Government to withhold the prosecution of persons con- 
ducting a lottery does not amount to an authorisation of the 
lottery prior to that date. 


V. L. Ethiraj (The Public Prosecutor) for the Appellant. 


T. V. Ramiah, G. Gopalaswami for S. Nagaraja Atyar and K. 
Desikachari for Respondents. 


S. V. V. ——— - 


Leach, C.J. and Madhavan Nair, J. Cr. R, C. No. 67 of 1938. 
` 9th March, 1938. 

Criminal Procedure Code, S. 488-—-Maintenance—Ap plication 
by wife—Grant of Rs. 100 per mensem for her and Rs. 100 for 
her child—Legality of—Application on behalf of child—If barred 
by wife's application, 

Where a wife applied for an order directing her husband to 
pay maintenance for her and her child, 

Held, that the Magistrate has power to pass an order direct- 
ing the respondent to pay Rs, 100 per mensem for the maintenance 
of the wife and Rs. 100 for the maintenance of the daughter. An 
application can be made under S. 488 (1) for the maintenance of 
the wife or for the maintenance of the child. There is nothing in 
the section which says that if an application is made on behalf of 
the wife, an application shall not lie on behalf of the child. The 
application by the wife can be treated as an application for an 
order in favour of her andalso for an order in favour of her 
daughter. 


The view of Newsani, J., disapproved. 

LL.R. 49 Mad. 891 and 37 C.W.N. 655, followed. 

28 Bom.L.R. 1299, not followed. 

C. Krishnaswami Aiyar instructed by King and Pariridge for 
Petitioner. 

The Public Proseeutor for Respondent. 


G.S. V. 





poche 


32 


Burn, J. Crl. App. Nos. 478 to.485 of 1987. 
‘11th March, 1938. 

Motor Vehicles Act, S. 16 and r. 30 (a)—Violation of 
~—Lorry engaged for journey to a place in another district—O ffence 
committed in both districts—Construction ofr. 30 (a) (1) (i)— 
Requirement of permit in each local area—Joint trial of drivers 
and owners for offences committed on different dates—Legality of. 

Several owners and drivers of lorries were prosecuted for 
an offence under S. 16 of the Motor Vehicles Act and for violating 
r. 30 (a) (1) (2) of the Madras Motor Vehicles Rules. The ques- 
tion arose about the jurisdiction of Courts when a lorry passed 
from one district to another during its journey and about the 
requirement of G permits. 

Held, that when a lorry i is engaged for a journey ET A 
situated in the district of M to P situated in the district of Ç for 
hire, the vehicle has been let for hire along the public roads in the 
Presidency of Madras in the districts of M and C and the offence 
is committed in both districts. It was not the intention of the 
framers of the Motor Vehicles Rules that no G permit should be 
necessary for the local areas through which the lorries passed 
The framers intended that permits should be taken out for every 
area through which vehicles engaged of plied for hire travel. 

Held, further, that if both the owner and the driver had 
committed the offence in respect of a single journey, there is no 
objection to the joint trial of these two but it is very objectionable 
that several owners and several drivers should be tried in one 
trial for several offences committed on different dates. 

The Pubic Prosecutor for Appellant. 

M. C. Sridharan for Respondent. 


G. S. V. l ——— 
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Horwill, J. Cri, R. C. No. 919 of 1937, 
23rd February, 1938. 


Criminal Procedure Code (V of 1898), S. 147° (2)—Appli- 
cability—Right to collect on weekly shandy day—Nature of— 
Trespasser evicting a person already collecting rents—Evicted 
person collecting rents on that day before eviction—If exercises 
rights—Proviso to S. 147 (2), 

S. 147 (2), Criminal Procedure Code, applies to any right of 
collecting rents from markets or to any other rights that are 
not continuous, that is, not exercised continuously day and 
night throughout the year. The right of collecting rent on 
the weekly shandy day is a right that is exercisable at all times 
-of the year. The evicting for a short time by force of a person 
who was already collecting the dues can hardly be called exercis- 
ing one’s right. Where the counter-petitioner was collecting 
rent even on the particular day before the petitioner trespassed 
and evicted him, 

Held, that the counter-petitioner would nevertheless have 
exercised his right on that date and would be entitled .to the 
benefits of the Proviso to S. 147 (2) Criminal Procedure Code. 

V.T. Rangaswami Aiyangar and M. Chinnappa Nayar for 
Petitioner. ; 

V. L. Ethiraj (The Public Prosecutor) for the Crown. 

P. Govinda Menon and P. Moideen Kutti for Respondent. 

G. S. V. ——-— 

Horwill, J. Crl. R. C. No. 763 of 1937. 

1st March, 1938. 

Criminal Procedure Code, Ss. 110 and 112—Attempt to commit 
rape—If involves breach of peace—Persons acting together to 
commit rape—Joint trial—Legality of -—Additional charges relating 
to some of the counter-petitioners—Prejudice if caused. 

Attempts to commit rape involve a breach of peace. 

` LLR. 30 Cal. 366, applied. 
"5 C.W.N. 249, distinguished. 

16 Cr.L.J. 582, referred to. _ 

Where three person were charged with acting together for 
attempting to commit the offence of rape and were jointly tried 
and were bound over under S. 110 (e) and (f). 

Held, that the joint trial was desirable as well as permissible. 
The counter-petitioners were not prejudiced by the trivial addi- 
tional charges relating to some of them being tacked on to the 
charges for which all of them | were jointly responsible. 

NRC 
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_47 M.L J. 689:and 1.1..R. 27 Cal. 781, referred to. 

J. R. Gundappa Rao for Petitioner. | 

N. Somasundaram for ii Public Prosecutor) « on behalf of 
the Crown.. ; . 

G.S. y. i —_—— ii : 

Burn and Stodart, JI. C. M.A. No, 139 of 1937. 

2nd March,.1938. l P 

. Civil Procedure Code (V of SRN O. 21, r. 90—Proviso 
i (Madras)—V alidity of. 

The first proviso to O. 21, r: 90 of the Civil. Prodis Code, 
framed by the Madras High Court is. not ultra vires. 

1937 Rang. L.R: 268, referred to. 

C. T. Verghese for Appellant. 

S. Thiagaraja Aiyar for K. V. ` Ramachandra Aiyar for 
Respondent. 


G.S.V. : L¢ yee 


> Bum,J. C'R. P, No. 88 of 1936. 

` 4th March, 1938. 

Provinéial Insolvency Act, S. B (1) (a). 

An insolvent applied for his discharge. Both the Courts below 
gave him an order of discharge. Held in revision that the order 
must be set aside as neither the learned Subordinate Judge 
nor the learned District Judge expressed himself as satisfied in 
the manner required by S. 42 (1) (a) that the insolvent was 
unable to pay eight annas for reasons for which he cannot justly 
be held responsible.. E 


The Official receiver reported that there-was rio evidence 
whether the deficiency was due to circumstances for which the 
debtor could not justly be’ held responsible, This means simply 
that the debtor did not discharge the burden laid on him Buy S. 42 
(1) (a). 

The learned District Judge appears to have fallen into the 
error of supposing that there was a burden on the creditors or 
perhaps on the Official Receiver to show that the debtor could be 
held justly responsible. This is precisely the opposite of me ; 
correct statement of the law. _ 

T. E. Ramabhadrachariar witli S. Tyagaraja Aiyar. for Peti- 
_tioner. 

A. Saaminatha ee for Respondent. 


SVEV - i Pe, 
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Burn, J. Cri. App. No. 377 of 1937. 

4th March, 1938. 

Land Customs Act, S. 7 (2)—Sub-Inspector of Customs—If a 
Land Customs Officer—Competency to make complaint to Magis- 
trate. 

The Sub-Inspector of Customs is a Land Customs Officer 
(Vide Notification of the Government of India No. 5942 dated 
13th December, 1924, issued in exercise of the powers conferred 
by S. 3 (1) of the Land Customs Act). So he is competent to 
make a complaint to a Magistrate under S. 7 (2) of the Land 
Customs Act. 

V. G. Row for The Public Prosecutor (V. L. Ethiraj) for 
Appellant. 

K. S. Jayarama Aiyar and G, Jagadisan for Ist Respondent. 

A, S. Sivakaminathan for 2nd Respondent. 

Gs. V. 
Varadachariar and A. S. No. 353 of 1933. 
Pandrang Row, JJ. 

7th March, 1938, 

Hindu Law—Partition—Partition made by adoptive father 
between himself and the minor adopted son—M inor not represent- 
ed by independent guardians—V alidity of partition—Atiack on 
partition—Onus of proof. 

An adoptive father in a joint Hindu family consisting of him- 
self and his minor adopted son executed a deed of partition and got 
it registered. The minor was. ‘not represented by an independent 
guardian and no registered notice was given to his natural father. 
The adoptive father gifted his share to his wife, daughter and 
nephew and died. The donees brought the suit to recover the pro- 
perties so gifted from the adopted son who came to be in posses- 
sion of the properties, 

Held, that the absence of notice to the natural father was not 
. by itself a fatal objection to the validity or operativeness of the 
partition. 

LL.R. 2 Mad. 317, followed. 

69 M.L.J. 410, referred to. 

The onus of proof is not on the donees of proving that the 
partition was fair and just and bona fide. lt lies on those who 
` attack the validity of the partition to prove that it was unfair or 
unequal or otherwise invalid. 

LL.R. 30 Cal. 738 (752) (P.C.), relied on. 

T, Satyanarayana for Appellant. 

The Advocate-General and M. Appa Rao for Respondents. 

G. S. V. 
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Burn, J. ‘Cri, App. No. 614 of 1937. 

9th March, 1938. 

Penal Code, S. 120-B—Offence under—Presence of the 
accused with a common unlawful object—Sufficiency of. 

Where the accused were tried for offences under Ss. 120-B, 
143, 144 arid 307, Penal Code, and it was found that they must 
have been ina place with a common object of an unlawful kind, 

Held, that the above fact cannot suffice to support a convic- 
tion under S. 120-B, Penal Code. It is going a little too far to say 
that since they were all together they must have had a common 
object and since they must have had a common object, therefore, — 
they must have previously come to an agreement amongst them- 
selves to commit crimes. 

V.L. Ethivaj (Public Prosecutor) for the Crown. 

A.S. Sivakaminathan for Respondent (Accused). 

“G.S.V. . ; 
Abdur Rahman, J. C. R, P, No. 1127 of 1937. 
Lith March, 1938. 

Provincial Small Cause Courts Act—Sch, II, Art, 31—Cogni- 
sability—Suit by agent for a specific sum of money—If a suit for 
accounts. 

Where an agent sued his principal for a specific sum of 
money as due to him in regard to certain dealings, and the exact 
sum is known to him, 





Held, that the suit is not one for accounts within the meaning 
of Art. 31 of Sch, IT of Provincial Small Cause Courts Act and is 
maintainable in a Court of Small Causes. It is only in exceptional 
cases where the agent’s remuneration depends on the extent 
of dealings which are not known to him or where he cannot be 
aware of the extent of the amount due to him unless the accounts 
of his principal are gone into, that the suit by an agent for 
accounts against his principal is competent. 

LL.R. 28 Mad. 394, referred to. 

K. P. Sarvothama Rao for Petitioner, 

O. T. G, Nambiar for Pe 

G. S. V. - 

Lakshmana Rao, J. Crl. R. C. No. 780 of 1937. 

11th March, 1938. 

Criminal Trial~Retrial—Trial Court using certain statements 
in case diary—Accused not aware of them—Retrial ordered by 
appellate Court—If sustainable—Proper procedure, 

Where the accused were convicted of offences under Ss, 147, 
225 and 332. Indian Penal Code, by the Sub-Divisional Magis- 
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trate and on appeal, a re-trial was ordered by the Sessions Judge 
on the ground that the trial Court used certain statements in the 
case diary of which, the accused were not aware and that they 
should be given an opportunity to cross-examine the witnesses on 
those statements, 

Held, that the order of re-trial is unsustainable. The proper 
course would be to exclude such statements and deal with the 
appeal on the legal evidence in the case. 

K. S. Jayarama Aiyor and K. Venkateramani for Petitioners. 

A. S. Sivakaminathan (for the Public Prosecutor) on behalf 
of the Crown, 

G. S. V. —— 


Leach, C. J. and Madhavan A. S. Nos, 57 and 235 of 1933. 
Nair, J. 

16th March, 1938. 

Limitation Act (IX of 1908), Ari. 120—Applicability—Defen- 
dants entrusted with promissory notes—O bligation to collect them 
and pay the plaintiff his share—Relationship belween the parties— 
Lower Court passing a final decree straighaway—Legality—Proper 
procedure—Rangoon nadappu rate of interest. 


The defendants’ firm was entrusted with promissory notes 
executed by a stranger. An obligation was imposed on the firm 
to make the collections under the notes and pay the plaintiff his 
share of whatever they have collected. The plaintiff brought a 
suit for-accounts against the defendant firm praying for a decree 
directing the defendants to account for all the collections and for 
an order directing them to pay him his share of the collections. 
The lower Court found that the defendants suppressed the accounts 
and without passing a preliminary decree straightaway passed a 
final decree against the defendants for a certain amount. 

Held, (1) that the relationship of the defendants to the plain- 
tiff can be described a fiduciary one and not as that of agent and 
principal. Itis more akin to that of a trustee liable to account, 
though no specific trust is created for the purpose. Art. 120 of the 
Limitation Act applies to the case. 

LL.R. 8 Rang. 645 (P.C.), applied. 


(2) The lower court cannot dispense with the passing of a 
preliminary decree. The lower court should have passed a preli- 
minary decree and then should have appointed a commissioner 
directing him to examine and adjust accounts and the final decree 
should have been passed only after the receipt of his report and 
hearing of the objections of the parties. 


LL.R, 53 Mad. 475, referred to. Rangoon nadappu rate of 
interest does not connote compound interest with half yearly rests, 
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K. Rajah Aiyor, V. Ramaswami Aiyar, N. G. Krishna 
Aiyangar and K. S. Rajagopalachari for Appellant. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and A. 
Swaminatha Aiyar for Respondents. 


G. S. V. ——— 


Lakshmana Rao, J. Cri, R. C. No. 516 of 1937. 

17th March, 1938. 

Criminal Procedure Code (V of 1898), Ss, 350, (1) Proviso 
(b) and 530—Demand of accused to re-summon and rehear the 
witnesses—Refusal by Magistrate—Cross-examination before 
Magistrate deciding the case—Prejudice to accused—If caused, 

Where the accused demanded that the prosecution witnesses 
should be re-summoned and reheard and the Magistrate refused 
this request but they were further cross-examined before the 
Magistrate who decided the case, 


Held, that the accused cannot be said to have been prejudiced 
by the refusal of the Magistrate to re-summon and re-hear the 
witnesses, and the conviction cannot be set aside on that ground, 
(Vide S. 350 (1) Proviso (b), Criminal Procedure Code). Non- 
compliance with the demand of the accused is not an irregu- 
larity which vitiates the trial (vide S, 530, Criminal Procedure 
Code). 

P. Basi Reddi for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) for the Crown, 


G. S. V. SS 
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Varadachariar and Pandrang Appeals Nos. 388 of 1933 
Row, JJ, and 75 of 1934, 
16th February, 1938, 


Hindu Law—Maintenance-—S tep-moather—Partition between 
surviving co-parceners—Income received by them different— 
Liability for maintenance—Proportion of contribution, 


Two defendants representing two branches effected partition 
of their family properties in equal shares. Subsequently, their 
step-mother brought a suit for maintenance against them. 


The two branches were not in receipt of equal income at the 
date of the suit. The question arose about the proportion in 
which the branches should contribute to the maintenance of the 
plaintiff. 


Held, that the liability of the branches for the maintenance of 
the plaintiff is equal in the absence of any specific arrangement in 
the partition. The mere fact that in the business separately conduct- 
ed by the two branches after the division between them, one 
branch happens to make more profits than the other branch is not a 
reason justifying a direction that they should contribute: to the 
plaintiff’s maintenance in disproportionate shares. 


27 M.L.J, 291, referred to, 


P.V. Vallabhachoryulu for Appellant. 
K. Kameswara Rao, G. Lakshmanna and G. Chandrasekara 
Sastri for Respondents. 


G S.V. . ———— 


Abdur Rahman, J. C. R. P. No. 1036 of 1936. 
1lth March, 1933. 


Madras District Municipalities Act, Ss. 68 and 69—Non- 
compliance with—Lease by Municipal Council to collect fees of 
slaughter house—Lessee alone executing the lease — Municipal 
councillors signing after registration—Effect—S, 107, Transfer of 
Property Act—Suit for cist under lease—Relief under S. 65 of the 
Contract Act—Doctrine of part performance. 


The defendant executed in favour of the Municipal Council 
(Plaintiff) a lease under which the right to collect fees of the 
slaughter house and fish bazaars was let tohim. The lease was 
for a year and an yearly rent was reserved. It was executed by 
‘the lessee and noton behalf of the lessor. Signatures of the 
President and two members of the Council were put after the 
registration of the document. The Municipal concn brought a 
suit to recover cists under the lease. 

NRC 
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Held, that the right to collect fees amounts to a profit arising 
out of land and falls within the definition of immoveable property 
as given in S. 3 (25) of the General Clauses Act and within the 
definition of ‘lease’ in S. 105 of the Transfer of Property Act. 


The document fails to comply with the mandatory require- 
ments of Ss. 68 and 69, Madras District Municipalities Act and 
S. 107, Transfer of Property Act and is invalid. The Municipal 
Councillors should sign the document either almost immediately 
or within a reasonable period. They cannot sign at any time before 
the institution of the suit. It isnot correct to say it is binding on 
the defendant though not on the plaintiff. The action of the 
Municipal Council on the basis of such a contract cannot be 
sustained though it can be granted relief on the principle underly- 
ing S. 65 of the Contract Act,as the defendant secured the benefit 
of the lease. : 

LL.R. 30 Mad. 290, 58 M.L.J. 377 and 46 L.W. 892, relied 
on. 

The doctrine of part performance cannot be applied as this 
is not a suit for specific performance, 


S. K. Ahmed Meeran for Petitioner. 
P. N. Marthandam Pillai for Respondent. 


G. S. V. : 
Pandrang Row, J. C. C. C. A. No. 20 of 1937. 
14th March, 1938. 


_Nuisance—Construction of a wall—Deprivation of light and 
air—Remedy—Whether by way of damages or injunction, 





Where the defendant’s construction of a wall caused a total 
deprivation of light and air, so far as the rooms of the plaintiff 
were concerned, the question arose, about the remedy of the 
plaintiff. . 

Held, that the award of damages will not be an adequate 
relief, or remedy and render the rooms habitable. An injunction 
is necessary for the purpose of protecting existing rights from 
being invaded. Where there is an actionable nuisance and it is of 
acontinuous nature, damages can never be regarded as an adequate 
relief. It would be very difficult to pitch upon a standard according 
to which damages can be awarded for a continuing nuisance. 


A. C. Sampath Aiyangar and P. Krishnamachari for Appellant, 


K a . Krishnaswaysi Aiyangar, T. Krishnaswami Aiyangar and 
S. K. Narasimhachari for Respondent, O 


G.S. V. 
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[F.B.]. 
The Chief Justice, Madhavan Nair - A. A, O. No. 427 of 1935, 
and Varadachariar, JJ. 
15th March, 1938, , 

Married Women’s Property Act, S. 6—Proposal for insurance 
—Amouni payable to self or wife—Meaning of—If creates a trust 
in favour of wife—Policy incorporating the proposal as part of 
policy—Proposal if can be looked at. 

One S died in August, 1928, leaving behind his widow 
(respondent), On 24th August, 1927, S submitted to ‘an insurance 
company a proposal for a policy of insurance on his own life. The 
proposal was for an endowment policy for Rs. 5,000. Cl. (12) of 
the proposal is intended to contain the name of the person nomi: 
nated to receive the sum assured and his or her relation with the 
proposer. In this case the words entered were “self or wife P,” 
(respondent). The proposal was accepted and a policy was issued 
on 5th May, 1928. The policy contained a clause making the 
proposal a part of the policy. On the death of her husband, V 
applied to the company for payment but as the company disputed 
the validity of the policy, a suit was filed against the company by 
V and a decree followed. In 1931 the appellant obtained a decree 
for money against the estate of S and in execution applied to 
attach the decree obtained by against the company. 

Held, that as there was a provision in the body of the policy 
itself and a similar provision in the schedule making the proposal 
part of the policy, the Court must read the statements in the pro- 
posal as being incorporated in the policy. The word ‘policy’ in 
S. 6 of the Married Women’s Property Act means the document 
or documents evidencing the contract. If the document known as 
the policy stands alone and does not incorporate in it any other 
document, only that document can be looked at, but if it does 
expressly incorporate another document, that document ‘must be 
deemed to be part of the policy. 

71 M.L.J. 39 and 46 L.W. 904, distinguished as cases where 
the policy did not contain clauses incorporating the proposal. 
Expressions therein which lend colour to a contrary construction 
dissented from. 

“Self or Vellayammal” in the policy means that it is for the 
benefit of the assured, or inthe event of his death before the 
policy matured, it was to be for the benefit of his wife. Therefore, 
there was a trust created in favour of V in the event of the 
husband dying before the policy matured. The application for 
attachment of this decree did not lie because it was the wife’s 
property and not the separate property of the husband liable to be 
attached in execution of a decree-against the assets of S, 
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V. Rajagopala Aiyar and T. V. Ramiah for Appellant. ` 

K. V. Ramachandra Aiyar for Respondent. 

S. V. V. ee 

Horwiil, J. S. A, No. 1303 of 1931. 
15th March, 1938. 

Sale—V endor undertaking to discharge a usufructuary mort- 
gage—Failure to do so—Vendee redeeming the mortgage—Righis 
of vendee—Vendor if entitled to possession. 

The plaintiff purchased the suit property from the defendant 
and out of the consideration he retained in his hands a sum with 
which he undertook to discharge a usufructuary mortgage over 
the property. He did not pay the amount, The defendant himself 
redeemed the mortgage. The plaintiff sued for possession of the 
property. 

Held, the sale was an absolute one and the plaintiff undertook 
to pay the amount as the agent of the vendor and not as one who 
had purchased the property subject to the mortgage. The defen- 
dant has only a vendor’s lien whichhe can enforce against the 
plaintiff if the amount is still due. He is not entitled to be sub- 
rogated to the position of the mortgagee. The plaintiff is entitled 
to recover possession of the land. 

LL.R. 43 Mad. 710, followed. 

R, Krishnaswami Aiyangar for Appellant. 

K. Venkataramani for Respondent. 

G.S. V. l 

Horwill, J. S. A. No. 1225 of 1936. 
15th March, 1938. 

~ Malabar Law—Tarwad—Mortgage by karnavan—Mortgaged 
property sold in execution of money decree against tarwad— 
Decree-holder purchasing the property—Alienation not questioned 
by junior members—Right of auction purchaser to question, 

A karnavan of a Malabar tarwad mortgaged certain property 
belonging to it and this mortgage was renewed. This property 
was sold in execution of a simple money decree obtained against 
the tarwad and the auction-purchaser, who was also a decree- 
holder, claimed that the mortgage was not binding on the family. 
The junior members of the tarwad did not question the alienation. 

Held, that the right to question the alienation by the karnavan 
is a personal right and does not at all run with the land. 

ALR. 1928 Mad. 557; ILL.R. 33 All. 783; I.L.R: 51 AN. 575 
and I.L.R. 53 All. 21, not followed. 

If the other members subsequently assert that an alienation is 
not binding on them, then the transferee can successfully contend 
that he is entitled to the property. 
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I.L.R. 44 Mad. 140, distinguished. 


Where the right is acquired not by voluntary. transfer but by 
purchase in Court auction, it cannot be said that the coparceners 
have disaffirmed the alienation, Ifthe coparceners have neither 
by act nor word indicated that they disapprove of a transfer, it is 
reasonable to presume that they have affirmed it. 


LLR. 16 Lah. 714; 34 Bom.L.R. 1512; LL.R. 4-Lah. 156 
and I.L.R. 38 Mad. 867, applied, 


. Hence the auction purchaser cannot pauesHion ae alienation, 
Leave to appeal granted. 
C. S. Venkatachariar and M. C. Sridharan for Appellant 
K. Kuitikrishna Menon for Repondent. 
G.S. V. 


Burn and Stodart, JJ. Reference No, 9 of 1937. 
15th March, 1938. 

Criminal Procedure Code (V of 1898), S, 307—Reference 
under—If competent—Charges tried with the aid of jury and 
assessors—Sessions Judge not disagreeing with the verdict of 
jury in regard to two accused—Reference also in regard to 
offences triable with the aid of assessors. 


Ten accused were charged with two sets of offences, namely 
with dacoity under S. 395 Indian Penal Code and also for rioting 
under S. 147 Indian Penal Code. Accused 1 and 3 were also charg- 
ed under Ss, 148 and 397, Indian Penal Code. The case was tried 
by the Sessions Judge with the aid of-5 persons who were a jury 
with regard to the offence of dacoity and were assessors with 
regard to the offence of rioting. The jury returned a unanimous 
verdict of not guilty on the charge under Ss. 395 and 397, Indian 
Penal Code. The Sessions Judge did not accept the verdict of 
jury as regards accused 3 to 10 for the offence under S. 395, The 
assessors gave the opinion of not guilty as for the offence under 
S. 147. The Sessions Judge was of the view that “the result of 
the charge under rioting whether conviction or acquittal must be 
the same as the result of the charge of dacoity” and referred the 
case to the High Court under S. 307, Criminal Procedure Code. 

Held, (1) that the Sessions Judge is bound to, dispose of the 
case in so far as the offences triable with the aid. of assessors are 


concerned. He is not competent to refer the case.of.those offences 
to the High Court. 


(2) The Sessions Judge must dispose of the case against Ist 
and 2nd accused as he did.not express disagreement with the jury 
concerning them in regard to the charge under S. 395. 

“LL.R, 55 Mad. 715, followed, 
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K. S. Jayarama Aiyar, G. Gopalaswami and P. Lakshmayya 
for the Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

G. S. V. i 


Lakshmana Rao, J. Cri. M. P. No, 1358 of 1937. 
i7th March, 1938. aa 


Criminal Trial—Complaint ~- Amendment of — Copyright— 
Infringement of-—Ss. 8 and 9 of Copyright Act—Complaint against 
Managing Director of a company—No allegations against him— 
Amendment for substituting the name of company and adding 
other accused—If permisssible—Quashing of proceeding—Proper 
remedy, 

A complaint was filed against the Managing Director ofa 
Cinematograph Talkie manufacturing company and another and it 
was alleged that they produced a Cinematograph infringing the 
copyright in the plays in the complainant’s book and the complaint 
was under Ss. 7 and 8 of the Indian Copyright Act (III of 1914). 

The complainant was subsequently permitted to amend the 
complaint by substituting the company for the managing Director. 
He applied next to add the Directors of the company as the 
accused representing the Company. This was permitted. 





Held, that the amendments are not permissible under the Code 
of Criminal Procedure. The proceedings against the Managing 
Director were quashed as nothing was alleged in the complaint 
against him, The complaint was against the company and not 
against an individual. A complaint may be filed against the com- 
pany for an alleged infringement of copyright by the company. 

K. S. Jayarama Aiyar and P. S. Sarangapani Aiyangar for 
Petitioner. 

The Public Prosecutor (V. L, Ethiraj) for the Crown. 

V. T. Rangaswami Aiyangar for V. Govindarajachari for 
Respondent. 

G. S. V. ——— 

Burn, J. Cri. R. C. Nos. 601 and 602 of 1937. 
18th March, 1938. 

Companies Act—S. 76 (2) —General meeting held by company 
in December, 1934—Meeting adjourned to March, 1935—Next 
meeting held in January, 1936—Company and officers of company 
if guilty. 

_ A company held a general meeting on 30th December, 1934, 
and this was adjournéd to 3lst March, 1935. The next meeting 
was held on 28th January, 1936. The Directors and Secretary of 
the company took legal advice and were told that the adjourned 
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meeting of 31st March, 1935, would satisfy the requirements of 
S. 76, Companies Act. 

Held, that the company can be convicted under S. 76 (2), 
Companies Act, The meeting on 31st March, 1935, was not a 
different meeting from the one which began on 30th December, 
1934; it was the same meeting. 


The officers of the company cannot be said to have been 
‘knowingly parties to the default’ and are not guilty. 
_ Nugent Grant and T. M. Kasturi for Petitioner, 
K. Venkataraghavachariar for The Public Prosecutor (V. L. 
Ethiraj) for the Crown, 
--G. S. V. ——— 


Horwill, J. l S, A. No. $1 of 1937. 
19ih March, 1938. 

Attachment—Surrender of property by daughter—Person 
getting the property executing mortgage—Decree obtained against 
daughter for debt of father—Attachment of the property mortgag- 
ed by the decree-holder—Altachment if valid—Remedy of decree- 
holder. 


K obtained the property of G by way of surrender from his 
daughter. He gave an undertaking to pay off certain debts of G. 
He executed a usufructuary mortgage in favour of P and the 
consideration of it went partly to discharge a pronote debt due by 
him and partly to discharge a debt of G. M a creditor of G obtain- 
eda decree against the daughter of G and in execution of that 
money decree he’attached the property mortgaged to P. P resisted 
the attachment but was unsuccessful. Then he brought a suit 
under O, 21, r. 63, Civil Procedure Code. 


Held, that M is not entitled to attach the property. He must 
prove that K had not already paid off debt of an amount equivalent 
to value of the property got by him, 

70 M.L.J. 172 (F.B.), relied on. 

A mere alienee from a legal representative is not a legal 
representative. The right of the creditor M to proceed against 
the property in the hands of the mortgagee P is an equitable 
right. It would not be competent for an executing Court to 
attach the property of a stranger on equitable considerations. To 
proceed against the transferee, the creditor must establish the 
equitable right in a separate suit. The rights in the property 
still enuring in the mortgagor can be attached. 

LL.R.4 Cal. 897, referred to. . 

K. Bashyam and R. Viswanathan for Appellant. 

- M.S.Venkatarama Aiyar for Respondent. 


G. S. V. 
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Venkatasubba Rao and Abdur A. S. Nos, 323 and 330 of 1933. 


Rahman, JJ. 
21st March, 1938, 


Madras Survey and Boundaries Act (V of 1897), Ss, 11 (3), 
12 and 13—Notice of Survey Officer's order--Communication under 
S. 11 (3)-—Applicability of presumption under S. 114, Evidence 
Act—Further notice under S. 12 if required—Survey map— 
Evidentiary value of-—Two survey maps of different dates showing 
a plot as belonging to different persons—Effect. 


The plaintiff brought a suit for a declaration that the demarca- 
tion of boundary effected by a survey in 1914 was incorrect and 
was not binding on him, His representative appeared before the 
“Survey Officer during the enquiry. No positive evidence was ad- 
duced to show that the Survey Officer communicated the purport 
_of his order to him. : 
Held, that the plaintiff cannot be permitted to suggest after 
the lapse of over 16 years that the duty imposed on the authorities 
by S. 11 (3) of Survey and Boundaries Act was not properly 
carried out. The natural presumption under S. 114 of the 
‘Evidence Act that the official act was regularly performed can 
be.drawn, After the purport of the order has been communicated, 
it would be idle to suggest. that the party aggrieved has not had 
notice of it. A further notice under S. 12 would be redundant. 

No suit having been brought to impeach the order within a 
year as propounded by S. 18, the present suit is barred. 

Wherea plot did not form the subject of a boundary dispute, it 
was included in the earlier survey of 1870 in the plaintiff’s estate 
but in virtue of the demarcation under the re-survey it was 
comprised in the defendant's estate,and a suit was brought by the 
plaintiff to recover possession of the plot. 

Held, that he cannot succeed. A survey map is evidence of 
the state of affairs at the time when that particular map is prepared. 
The earlier survey map shows at the period to which it relates the 
plaintiff was in possession of the plot. The latter survey map is 
presumptive evidence of the fact that the defendant had by that 
date, whether by long possession or otherwise, become the owner 
of the disputed plot. Thus there is no conflict between the two 
maps, each being correct with reference to the point of time at 
which it was prepared. 

L. S. Veeraraghava Aiyar, P. V, Rajamannar and K. Subba 
Rao for Appellant in App. No. 323 of 1933 and Respondent i in 
App. No, 330 of 1933. 

G. Lakshmanna and G. Chandrasekara Sastri for Respondent. 
in App. No. 323 of 1933 and Appellant in App. No. 330 of 1933, 

G. S. V. =i 


Horwill, J. | Cr, Appeal No. 645 of 1937. 
14th March, 1938, 


Criminal trial—Prosecution—Sanction of—Order requiring 
D. 1. G. of Police to depute an officer—Order signed by Superin- 
tendent for D.I. G—Validity of order issued by the order of 
Governor—Authentication by the Chief Secretary—Effect—Sanc- 
tion for prosecution under S. 196, Criminal Procedure Code— 
Governor acting in individual judgment—Consultation with minis- 
ters—If a legal requirement—Government of India Act, S. 50 (3) 
—Scope—Penal Code, S. 124-A—O bject—Attack on Magistrates 
_ and Police—S edition. 


Where, by an order sanctioning the prosecution, the Deputy 
Inspector-General of Police, C. I. D. was requested to depute an 
officer of the Special Branch C. I. D. of the rank not lower than 
that of Inspector of Police to prefer a complaint and the letter 
authorising an Inspector of Police to prefer a complaint was 
signed by the Superintendent, Special Branch, C. I. D. for Deputy 
Inspector- General of Police, 


Heid, (1) that the complaint was properly filed: 


(2) Where the order.sanctioning the prosecution of a person 
purported to be the order of the Provincial Government and to 
have been issued by the order of His Excellency the Governor 
and it was authenticated by the Chief Secretary in accordance 
with the rules, 

Held, that S. 114 Illustration (e) of the Evidence Act aie 
and the sanction is in order, 

(3) There is nothing in the Government of India Act 1935 or 
the Instrument of Instructions which imposes a legal obligation 
upon the Governor to consult his Ministers before sanctioning the 
prosecution of an accused. In the case of a sanction to prosecute 
under S, 196, Criminal Procedure Code, the Governor is not 
required to exercise his individual judgment. But in exercising 
his individual judgment he is not acting unlawfully and his act 
cannot be called in question in a Court of law. 

(4) The latter part of S: 50 (3) of the Government of 
India Act does not relate only to cases in which the question 
arises whether any matter is or is not a matter as respects which 
the Governor is required to act in his discretion or to exercise 
his individual judgment. 

(5) It is not the advocacy of certain principles—however 
extreme they may be—that the law punishes, but the adoption of 
methods and modes of address intended to cause disaffection 
towards the Government established by law or to bring that 
Government into hatred or contempt. 

NRC 
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S. 124-A, Penal Code, is intended as much to protect the 
people against agitators as it is to maintain the stability of the 
Government, Attacks on Government employees which bring into 
hatred and contempt the magistracy and the police tend to 
endanger the public peace and are seditious. 

B. Jagannatha Das and S. Suryaprakasam for Appellant. 

V. L. Ethiraj (The Public Prosecutor) for the Crown. 

"Gs.V. 


Horwill, J. S, A. No. 343 of 1935. 
17th March, 1938, 

Board’s Standing Order 21 (15) and Appendix XXIV—Grant 
by Collector—Final order not issued—Revision by Board of 
Revenue—Nature of grant. 

«n A sent a notice to the Collector asserting his right to certain 
land; then he expressed his willingness to take an assignment of 
the land under the Darkhast Rules from the Government upon 
payment of market value of the land. The Còllector accepted 
these terms and fixed a price and directed that the land would be 

. granted to him on the deposit of the price. A deposited the 
amount, Before the Collector could issue a grant in the terms of 
Appendix XXIV; some persons who had erected some huts on the 
land took the matter in revision to the Board of Revenue who set 
aside the order of the Collector and ordered that they should be 
granted the land. A filed a suit to declare that the order of the 
Board of Revenue was ultra vires. 

Held, that Board’s Standing Order 21 (15) (ii) and Appendix 
XXIV show that the grant to 4 was not conditional, The grant 
was therefore absolute and not subject to revision by the Board of . 
Revenue. 

I.L.R. 26 Mad. 268, relied on. 

LL.R. 26 Mad, 742, I.L.R. 41 Mad. 955, I.L.R. 56 Mad. 749, 
referred to. 

A. Swaminatha Aiyar and S. Thiagaraja Aiyar for Appellant. 

K. S. Cham pakesa Aiyangar for The Government Pleader for 
Respondent. 

G. S. V. 


Varadachariar and Pandrang Row, JJ. A. S. No. 289 of 1934. 
22nd March, 1938. 


Madras Estates Land Act, Ss. 172 and 178—Settlement of 
rent—Revision by Board of Revenue—Board fixing money rent on 
the basis of a conversion rate—If ultra vires—Powers of revi- 
sion before re-publication under S.170 (3)—Powers of the Board 
under Ss, 172 and 178, 





= 
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In the course of proceedings taken under Ch. XI of the 
Estates Land Act, for the preparation of the Record of Rights and 
the settlement of the rents, the Sub-Collector as the Revenue 
officer fixed a certain quantity of paddy to be fair and equitable 
rent. The Collector as the confirming authority modified the order. 
Both authorities proceeded on the basis that the rent was to be 
fixed in kind. Revision petitions were filed to the Board of 
Revenue. A suggestion was thrown out that the rents might be 
settled in cash. The Board directed conversion of the paddy rate 
into cash at the average price of the last 10 years as reported by 
the Collector subject to some deduction. The Sub-Collector was 
asked to work out the money rents on this basis. The tenants 
instituted a suit under general law and not under S. 173 for a 
declaration that the entry in the Record of Rights with reference 
to the rent payable by them could not be enforced. - 


Held, (1) that the order of the Board, in so far as it fixed 
money rents on the basis of a conversion rate, is without jurisdic- ` 
tion. In proceedings for settlement of rent the average price of 
the preceding 10 years is not the only factor to be considered. 


If the Board thought it would be proper to fix rents on a cash 
basis, it must have sent the papers back to the Revenue officer 
to make a re-settlement on that basis and not merely given him a 
direction to carry out a simple process of conversion of paddy 
rent into money rent at a price fixed by the Board itself. 


(2) S. 172 does not give powers of revision to the Board 
only after the re-publication under S. 170 (3) had been made. 
The Board has power of interference before the re-publication. 


(3) The settlement of rent under Ch. XI need not be only in 
cash. 


(4) S. 178 implies the possibility that what could be done 
under Ss. 30, 38 and 40 might be done as part of the settlement 
proceedings. (1938) 1 M.L.J. 68 and R. 62 of the Rules framed 
by the Local Government under the Act relied on. 


(5) S. 172 contemplates the Board directing a revision by 
the subordinate- authority and not the fixing of the rent by the 
Revenue Board itself. 1.L.R. 59 Mad. 825 and I.L.R. 56 Mad. 579, 
relied on. 


` 


K. S. Krishnaswami Aiyangar and S. Ramachandra Aiyar for, 
Appellant. 


T. R. Venkatarama Sastri and M.S. Venkatarama Atyar for 
Respondent, 


G, S. V, ——— 
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Lakshmana Rao, J. ' §. A. No. 13 of 1934. 
22nd March, 1938. 
Hindu Law—Widow—Alienation—-Decree for arrears of rent 
passed against her—Morigage to discharge—I} binding on rever- 
sioners. 


Where a Hindu widow mortgaged the husband’s estate for 
paying decree for arrears of michavaram (rent) passed against 
her and other purposes, 

Held, that though michavaram is payable out of the income of 
the estate, it is not in fact paid. The mortgagee is not bound to 
enquire with the previous management of the estate and to the 
extent to which the consideration for the mortgage went towards 
the decree, the mortgage will be binding on the reversioners. 

N. R. Sesha Atyar for Appellant. 

_ N. A. Krishna Aiyar and N. K. Ananiapadmanabhan for 
Respondent, 


G. S. V. ——— 7. 


King, J. - S.A, Nos. 468 to 497 and 605 of 1933. 
22nd March, 1938, — 

Inam—Resumption by Government—If confined to the area 
entered in the settlement accounts, : 

Where a larger area than that shown in the settlement 
accounts is enjoyed by an inamdar, 

Held, that the Government’s right to resume is’ not limited 
only to so much of the area of the land enjoyed as inam as is 
entered in the settlement accounts. There are two possible 
explanations for this discrepancy; (1) encroachment by the 
inamdars; (2) inaccuracy of the settlement accounts. 

S. Venkatesa Aiyangar for Appellant. 

N. Srinivasa Aiyangar for The Government Pleader for Res- 
pondent. 

G. S. V. —— 


King, J. S. A. No. 264 of 1936. 
23rd March, 1958, 

Malabar Tenancy Act, Ss. 1, 23 and 50 (2)—Suit filed in 
February, 1929 in wrong Court—Presentation in right Court in 
August, 1932—Suit if barred—S. 14, Limitation Act—Orders 
under S. 23—-Second appeal—If competent. 

A suit was filed by a Melchartdar on 4th February, 1929, in 
the Sub-Court of C. The Subordinate Judge held that the plaint 
ought to have been filed in the District Munsif’s Court of Ch. and 
ordered the plaint to be returned. This decision was reversed by 
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the District Judge, It was finally restored by the High Court and 

. effect was given to the order for returning the plaint to the plain- 
tiff on 31st March, 1932, and the plaintiff re-presented the plaint 
in the District Munsif’s Court on 11th August, 1932. 

Held, that the plaintiff would not be able to have counted the 
period from 3lst March to 11th August, in his favour under S. 14 
of the Limitation Act. He would be deemed to have filed the suit 
on a date which is four months-and eleven days after 4th 
February, 1929, (i.e., 15th June). 

The present suit is not to be taken as a continuation of the 
suit filed in February, 1929. i 


So far as deciding the rights of the plaintiff and the defendant 

on the question of limitation is concerned, the suit shall be deemed 

to have been instituted on 4th February, 1929,and the suit is not 
barred on that date. 


Orders under S. 23 of the Malabar Tenancy Act are deemed 
for the purposes of S. 50° (2) to be decrees. SoS. 100, Civil 
Procedure Code, will be attracted to all such orders anda second 
appeal lies. 

P. Govinda Menon for Appellant. 

K. Kuttikrishna Menon for Respondent. 





G.S. V. 
Varadachariar and Pandrang A. S. No. 46 of 1934 and 
Row, JJ. A. A. O, Nos. 482 and 483 of 1933. 


24th March, 1938. 

Pleadings and Proof—Suit in the name of plaintiffs—Common 
agent—No allegation of partnership in plaint—Death of one of the 
plaintiffs—Surviving plaintiff trying to show that they were part- 
ners—If can be allowed. l 


A suit was instituted in the name of two plaintiffs by a 
common agent for the recovery of sums of money alleged to be 
due under certain promissory notes executed in the joint names of 
the plaintiffs. The first plaintiff died but no steps were taken to 
bring in his legal representative. An application was filed to amend 
the plaint on the ground that the plaintiffs were partners so that 
_ the surviving partner would be entitled to continue the suit even 
in the absence of the legal representative of the deceased partner. 
The trial Court rejected the application, 


Held, (on appeal) that even in the absence of allegation 
referring to the partnership in the plaint, itis open to the surviving 
plaintiff to show that in fact the plaintiffs were partners and that 
the cause of action survived to him. 
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K. Bashyam Aiyangar and T. R. Srinivasan for Appellant 
in both. e 

C. Narasimhachari and M. E. Rajagopalachariar for | 
Respondents. 


"GSV. | ee Sie 


Burn and Stodart, JJ. S. A. Nos. 951 and 952 of 1928. 
24th March, 1938. 

Madras Irrigation Cess Act—S. 1, Proviso—Construction of 
anicut by inamdar—No increase of level—Inamdar paying water 
rate for increased area brought under cultivation—Effect—Burden 
of proof. 

The plaintiff (inamdar) constructed a new anicut and its 
level was not higher than the level of the stone anicut which it 
replaced, and the dimensions of the supply channel from the 
anicut to the tank which irrigated plaintiff’s land were not increas- 
ed. The anicut and the supply remained virtually unaltered. 
The plaintiff and Government thought that Government ‘would be 
entitled to levy water rate for any increased area brought under 
cultivation, The plaintiff was paying such water rate without 
protest, and without taking any steps for its recovery. 

` Held, that the burden is on the Government to show that the 
inamdar had been storing in his tauk more water than he was 
entitled to under the engagement. 

33 M.L.J. 415 at 429, followed. 71 M.L.J.574, distinguished. 

The plaintiff is not estopped from denying his Teper 

64 M.L.J. 1115 (P.C.), followed. 


The extent of the inamdar’s right under the Ist Proviso to 
S. 1 of the Irrigation Cess Act is governed by the physical dimen- 
sions of the supply channel and not by the actual quantity of 
water that might pass along the channel. Even if a greater supply 
of water passed along the channel, nevertheless under the Proviso, 
the quantity would obviously be variable according to the condi- 
tions of the season from year to year, 

The Government Pleader (K. S. Krishnaswami Aiyangar) for 
Appellants. 

R. Krishnaswami and R. Srinivasan for Respondents. 


G. S. V. gee ; 
Horwill, J. Cr], R. C. Nos. 932 and 1010 of 1937, 


- 25th March, 1938. 


Treasure Trove Act—Ss. 4 and 20—Sale of a bangle found by 
a person—Proceeds deposited in banks—Right of the Crown to, 


t 
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A person found a bangle, sold it for Rs. 1,000 and deposited 
portions of that sum in three banks. The question arose about 
the right of the Crown to the money. 


Held, that the proceeds of the sale of the bangle were Govern- 
ment money ; but the money deposited in the bank becomes part of 
the assets of the bank, the bank being a debtor for that amount 
to the accused. The Crown cannot claim in criminal proceedings 
the refund of the money deposited in the banks, as the money 
ceases to be Government money when it changes hands. 


7 M. H. C. R. 233 ref, 


S. Venkatachala Sastri for P. S$. Ramaswami Aiyangar for 
Petitioner in Crl. R. C. No. 932 of 1937. 


K. Kuttikrishna Menon for Petitioner in Cri. R. C. No. 1010 
of 1937, 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
G. S. V. — 


Varadachariar, J. : C. R. P. No. 149 of 1938. 
25th March, 1938, 


Hindu Law—Suit by father for partition against uncle—Claim 
for the share of father’s branch—Son not eo nomine a party 
therein—Decree for partition—Later suit by son for partition on 
ground of the share allotted ta his branch being inadequate and 
decree vitiated by fraud—Not maintainable. 


The plaintiff is the son of the second defendant. The first 
defendant is the elder brother of the second defendant. The 
plaintiff brought this suit for partition of the joint family pro- 
perties. Before that the present second defendant had filed O. S. 
No. 210 of 1933 against the present first defendant for partition. 
The present plaintiff was not eo nomine a party to that suit but the 
father admittedly sued for a half share so that it was instituted by 
the father on behalf of his branch. . During the pendency of that 
suit, there was a reference to arbitration through Court and on an 
award passed on that reference a decree followed. 


Held, that in these circumstances the decree in O. S. No. 210 
of 1933 is a decree to which the present plaintiff is a party in the 
eye of the law and if he wishes to assert his rights on the ground 
that his branch has been awarded an inadequate share and that the 
decree was vitiated by fraud, he cannot do so except by having 
that decree vacated so far, at any rate, as he is concerned, The 
fact that his name does not appear as a party on the record does 
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not conclude the matter. The whole question is whether he was 
represented by the father or not. 
G. Lakshmanna and G. Chandrasekara Sastri for Petitioner. 
The Government Pleader (K. S. Krishnaswami Aiyangar) for 
Respondent. 


S. V, V. —— 
King, J. S. A. No. 1053 of 1933. 


28th March, 1938. : 

Deed—Construction—Partition deed—Earlier clauses giving 
absolute rights to sharer—Later clauses imposing a restraint upon 
alienation—Rule of construction.. 

In a partition deed the sharers were given absolute rights in 
their shares by cls. 3,6 and 12. Cl. 16 provided that ‘if any pro- 
perties are left by K’ they should lapse to the shares of the tavazhi 
which took the third share. CI. 20 provided that notwithstand- 
_ ing the earlier provisions in the deed, K, one of the sharers, had 
agreed to give up his power to alienate certain items and at his 
death his share shall revert to the tavazhi. 

K disposed of his share by will. 

Held, that K acquired an absolute estate and not a life estate 
only, An absolute estate limited to a life time is an absolute 
estate no longer. Cl. 20 which takes away the full rights of 
alienation given by earlier clauses is inoperative as imposing a 
restriction upon alienation, Similarly cl. 16 is repugnant to and 
‘ destroys the effect of the earlier clauses, So it cannot be given 
effect to. No reconciliation of the clauses is possible in this case. 

40 L.W. 908 and 68 M.L.J. 372, followed; Rule in (1922) 
1 A. C, 256, applied; 6 Ch. 544, referred to. 

(1905) A.C, 84 and 45 L.W, 153, distinguished. 

English rule of interpretation applied. 

L.L.R. 24 Cal. 834 and L.R. 56 I.A. 372, relied on. 

Leave granted, 

K. P. Ramakrishna Aiyar for Appellants. 

P. Govinda Menon for Respondents. 
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Stodart, J. C. M. S. Appeal No. 7 of 1934. 
11th March, 1938, 

Civil Procedure Code-—Ss. 11 and 48—Constructive res 
` judicata—Receiver appointed in a suit for dissolution of partner- 
ship—A pplication by him to realise sums 12 years after passing 
of decree—Judgment debtor not raising the plea under S. 48— 
Subsequent application urging the bar—Plea of constructive res 
judicata. 

A final decree in a suit for dissolution of partnership 
provided for the appointment of a receiver, and he was so appoint- 
ed at the instance of an attaching creditor. The receiver so 
appointed was taking out steps ta realize the sums due to the firm, 
after 12 years after the passing of the final decree, and the judg- 
ment debtor failed to raise the plea of S. 48 in the same E. A, 
wherein he was arrested but filed a separate application praying 
that E. A. was barred by S. 48, Civil Procedure Code, 

Held: 1. That steps taken by the receiver after 12 years of 
the passing of the decree are nót ancillary or incidental to the 
main application wherein a receiver was appointed within 12 years. 

. 2. That the applications against the judgment-debtor are 
substantial applications for execution against the judgment- 
debtor. 

3. That the plea of constructive res judicaia cannot prevail, 

Quaere. Whether a receiver can be appointed in pursuance 
of final decree for dissolution of partnership. 

K. Krishnamurty for Appellant. 
> P, Satyanarayana Rao for Respondent. 

- G.S.V. Se 


: Horwill, J. S. A. No. 296 of 1937, ° 
14th March, 1938. 

Adverse possession—Landlord and tenant—Tenant erecling 
cattleshed, wash room, latrine and a fence—Landlord raising no 
objection——Effect. 

A tenant erected temporary structures as a cattle-shed, wash 
room and latrine and also a fence to separate the plot leased-to him 
from the other land belonging to the landlord in the possession of 
his tenants, The landlord did not raise any objection to the tenant 
putting up these structures. 

Held, that these modes of enjoyment do not amount to enjoy- 
ment by adverse possession, 

* S, Venkatachala Sastri for Appellant. 

K. Kuttikrishna Menon and C. Vasudeva. Mannadiar for 
‘Respondent. 

. G,S.V. —— 

NRC 
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Burn and Stodart, JJ. S. A. No. 786 of 1929. 
24th March, 1938, 

Religious Endowment—Trustee of a temple in British India 
being also head of a mutt in Native State—Loss of capacity as head 
of the mutt—Effect—Kychit by minor by mother—Contract 
affirmed on the attainment of majority—Liability for arrears of 
rent, 

Where the trusteeship of a temple in British India is vested in 
a person by virtue of his capacity of head of a Mutt ina Native 
State, and he vacated that office of Madathipathi, he is not 
deprived of the trusteeship of the temple. 

48 M.L.J, 299, followed. 


A kanom deed or kychit was executed by a minor by his 
mother. On attaining majority he affirmed the kychit and claimed 
the benefit incidental to it. He did not repudiate the liability for 
the amount due to the landlord as rent. 


` Held, that he is personally liable for the arrears of rent. 
C. S. Swaminatha Aiyar for Appellant. 
N. A. Krishna diyar and N. K. Ananthapathmanabhan for 
Respondent. 
GS. V. —— 


Burn and Stodart, JJ. S. A, No. 292 of 1932, 
24th March, 1938. 

Madras Hindu Religious Endowments Act, S. 76—Melcharth 
—If amounts to a mortgage—Melcharth by trusiee for a 
period of more than five years—Sanction of the Board if neces- 
sary. . 

A Melcharth is a mortgage within the meaning of S. 76 of the 
Madras Hindu Religious Endowments Act. If a melcharth is 
given by the trustee of a temple in respect of temple properties 
for a period exceeding five years, it is invalid unless the sanction 
of the Board was obtained for the grant of such melcharth. 

K. Kuttikrishna Menon for Appellant. 

D. A. Krishna Variar for Respondent. 

G.S.V. ——— 


Varadachariar, J. C. R. P. No. 13 of 1937. 
25th March, 1938. 
Court-Fees Act, S.7 (iv) (a)—Scope of—Plaintiff’s right to 
value as he pleases, 
` Where the suit was for declaring the title to debt bonds and 
for recovery of the same wrongly withheld by the defendants, and 
the debtors under the bonds had also been made party defendants, 
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Held, that the plaintiff was entitled to value the bonds under 
S. 7 iv (a) of the Court-fees Act as there was no prayer for a 
decree for money due against the debtors defendants. 

Moreover the course of decisions in Madras have held that 
the plaintiff may value as he pleases and the Court cannot refuse 
to accede to his request regarding value. 

M.S. Venkatarama Aiyar for Petitioners. 


_T. E. Ramabhadrachariar for Respondents. 
S. V. V. 


Abdur Rahman, J. C. R. P. No. 477 of 1936. 
28th March, 1938. 


Principal and agent—Authorily of agent—Agent authorised 
to let out premises—Receipt of rent by agent-—Principal if bound. 

When an agent who was authorised by his principal to let out 
premises belonging to the latter collected the rent from a tenant 
occupying a house under such a lease, 

Held, that the receipt of rent by the agent came within his 
ostensible authority and the principal would be bound by the 
payment to the agent. 

Kasturi Seshagiri Rao for Petitioner. 

Respondent not represented. 


G.S. V. —— 


Pandrang Row, J. C. R. P. No. 437 of 1934. 
28th March, 1938. 

Madras Regulation (I of 1912), Ss. 15 and 26—Order passed 
by Collector in the exercise of appellate jurisdiction—Revision by 
High Couri—If competent—Effect of repeal of S. 107 of ihe Gov- 
ernment of India Act (1919). 

The Collector when acting in his appellate jurisdiction is 
subject to the revisional jurisdiction of the High Court, though 
appeals are not permitted from his appellate orders. The effect of 
the repeal of the S. 107 of the Government of India Act (1919) is 
not to destroy or take away the jurisdiction which existed at the 
time when the proceedings were initiated. S, 38 of the English 
Interpretation Act relied on. 

K. N. Kumaran for Petitioner. 

B. Pocker for Respondent. 

G. S. V. 

Horwill, J. Cri. R. C. Nos, 393 and 394 of 1937. 
30th March, 1938. 

Madras Suppression of Immoral Traffic Act, Ss. 6 (1) and (2), 
13, and 14—Search under Ss. 13 and 14 and not under S. 6 (1)— 
-Order passed by Magistrate under S. 6 (2) —Validity. 
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` An inspector raided a house under a warrant issued, not 
under S. 6 (1) but under Ss. 13 and 14 of the Suppression- of 
Immoral Traffic Act and he was authorised to enter into the pre- 
mises of a house for the purpose of ascertaining whether an 
offence punishable under Ss. 9, 10, 11 or 12 of the Act was com- 
mitted, 

The Magistrate of the Jival Court passed an order under 
S. 6 (2). 

Held, that the order passed by the Asigtnates is s invalid, 

S. Chinnaswami for petitioner. - 

The Crowu Prosecutor (T. S. Anantaraman) for the Crown. 

G.S.V. ares en 


Venkalaramana Rao, J. C. M.S. A. No. 95 of 1934, 
31st March, 1938. ` 

Civil Procedure Code (V of 1908), O. 21, r. 86—Execution 
sale—Balance money deposited out of time—Procedure to be 
adopted. 

In an execution sale, 25 per cent. of the purchase money was 
deposited on the date of sale, The balance was deposited ‘after 
the expiry of 15 days from the date of sale. The lower court 
refused to confirm the sale. l 

Held, the provision in O. 21, r.-€6, Civil Procedure. Code, is 
imperative and the Court is bound to direct a re-sale. The Court 
has got a discretion only with regard to the initial deposit. 

I.L.R, 57 All. 658, followed, 

y R. Thiagaraja Aiyar for Appellant. 

Swaminatha Aiyar and S. Thiagaraja Aiyar for Res- 
a 

G. S. V.. —— i 

Horwill, J. Cri. R. C. No. 993 of 1937, 
31st March, 1938. 

Criminal Procedure Code, S. 106 and Town Nuisance Act, s. 3 
(12)—Offence under S. 3 (12)—If involves breach of peace—Con- 
viction under Town Nuisance Aci—Order under S. 106, Criminal 
Procedure Code in respect of —Propriety. 


An offence punishable under S. 3 (12) of the Town Nuisance 
Act would involve a breach of the peace. 


1937 Mad. Cr. Cases 316, not followed. 
1933 M,W.N..548, followed. 


It is ordinarily objectionable when the accused is convicted 
only of some petty offences under the Towns Nuisance Act that he 
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‘should -also be bound over for a considerable time under S. 106, 
:Criminal Procedure Code, for, this binding over would involve a 
far more serious punishment than the-main sentence. S. 106 
- should be sparingly invoked, i 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
G.S. V. > —— ` i 


Venkataramana Rao, J. i C. R. P. No. 7lof 1938. 
Sth April, 1938, oo 
Civil Procedure Code (V of 1908), O. 21, Rr. 41 and 46— 
Scope—Executing Court—Power to enquire into the properties of 
_judgment-debtor. , nar 
Under O. 21, r. 46 of the Civil Procedure Code when a debt 
„alleged to be due to the judgment-debtor is denied it is not open to 
the executing court to go into the truth or existence of the debt 
but it can only direct a sale thereof or appoint a receiver to realise 
‘the same. But under O, 21, R. 41 a decree—holder is enabled to 
_get.the necessary information in regard to the properties of the 
.judgment-debtor so that he can realise his debt by resorting to 
those properties without any difficulty or trouble. It is in effect a 
provision to obtain discovery in aid of execution of the decree 
„that has been obtained. 
~ K. Rajah Aiyar and R, Sundaralingam for Petitioner. 
N. Srinivasa Ayyangar and S. Ramachandra Aiyar for Res- 
pondent. . 
G.S. V, nee 


Lakshmana Rao, J. . S. A. Nos. 133 to 138 of 1934, 
5th April, 1938. : 
Madras Revenue Recovery Act, S. 58—Jurisdiction of Civil 
Court—Peishcush in respect of a portion of village—Power to fix 
—No apportionment by Government—Suit for contribution of 
proportionate peishcush—If lies. 


In 1859, a portion of the village of M in the impartible estate 
of U was granted’as a gift to the defendants’ predecessors-in- 
title. Subsequently, in 1875, the villages of and P, in the said 
estate were sold to the predecessors-in-interest of the plaintiffs, 
Under the provisions of Land Revenue Assessment (I of 1876) 
the two villages were got separately registered in the Collector’s 
office and the proportionate peishcush was fixed. But the lands 
granted in favour of the defendants’ predecessor in title were not 
‘separately registered nor was the peishcush payable on that portion 
assessed by the Government. The plaintiffs filed the suit for con- 
tribution to recover the proportionate share of the peishcush 
payable on the lands in the possession of the defendants. 
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Held, that the liability inter se of the co-sharers in respect of 

t he common burden is not dependent on its apportionment by the 

Government and that S. 58 of the Revenue Recovery Act is no bar 

to the Civil Court apportioning the liability inter se as between the 
co-sharers. 

1.L.R. 26 Mad. 686 (F.B.) and I.L.R. 36 Mad. 493, followed. 

26 M.L.J. 404 at 408 referred to. ` 

B.V. Ramanarasu for N. Rama Rao for Appellants. 

K. Venkatarama Raju for Respondents, 

G. S. V. ——— 

Leach, C.J. and Madhavan Nair, J. App. No. 108 of 1932. 
Oth April, 1938. 

Mahomedan Law—Divorce—Validity of—Husband pronoun- 
cing Talak thrice—-Communication to wife and her knowledge, if 
essential, 

A Mahomedan pronounced ‘Talak’ three times and divorced 
his wife. The fact of divorce was not communicated to his wife 
nor did it come to her knowledge otherwise. The question arose 
whether,she could claim a share in her husband’s estate after his 
death. . 

Held, that the divorce became effective and irrevocable and . 
the wife had lost her right of inheritance. 

LL.R. 5 Rang. 18 (P.C.) and I.L.R. 54 All, 46 (P.C.) 
followed. 

I.L.R. 33 Mad. 22 and 20 M.L.J. 12, referred to, 

K. P. Ramakrishna Aiyar for Appellants. 

B. Pocker for Respondents, 

G. S. V. 
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_ The Chief Justice and A. S. No. 360 of 1930, 
Lakshmana Rao, J. 
16th March, 1938. 


Res judicata—Prior suit by A as adopted son challenging alie- 
nations by a widow and daughter as frauduleni—Finding no fraud - 
and adoption colourable—Suit by reversioners after death of widow 
and daughter—Finding re adoption and adverse possession if res 
judicata—Limitation Act 1871, Art. 129—If precludes defendant 
from basing claim on adoption. 


In a previous suit by the adopted son against the widow and 
daughter for possession of his adoptive father’s estate, he chall- 
enged an arrangement entered into by him with them as being 
vitiated by fraud and it was held that there was no fraud, the 
Court holding that the adoption itself was only colourable. The 
present suit was brought by the reversioner for possession after 
the death of the widow and daughter. 7 


Held, that as regards the finding in the previous suit as to the 
factum of adoption, the rule in the Shivaganga case (9 MLA. 
539) would apply only if the previous suit was one to establish 
the adoption and that as the previous suit was merely to set aside 
transactions in the daughter’s favour and as the widow and 
daughter were not resisting a claim against the estate but only a 
claim against them personally the finding cannot operate as res 
judicata. 


I.L.R. 10 Cal. 985 and I.L.R. 48 Mad. 883, referred to. 


Held further, for the same reason that the finding in the 
previous suit as to adverse possession against the adopted son 
was not res judicata and that the present suit was barred by 
Art. 129 of the Limitation Act of 1871 as no suit was brought to 
challenge the adoption as prescribed therein, 


Held further, that the defendants were not precluded by 
Art, 129 of the Limitation Act of 1871 from basing their claim on 
the alleged adoption as that Act did not affect a person claiming 
under an adoption if he was in possession and as the adopted son’s 
status was acknowledged by the widow before the expiry of the 
period of limitation if the adopted son was not in possession. 


The Advocate-General (Sir A. Krishnaswamy Aiyar) and K. 
R. Rama Aiyar for Appellants. 
B. Sitarama Rao, K.E. Rajagopalachari,S. Narayana Aiyangar, 


K.S. Desikan, S.T. Adityan, P.N. Marthandam Piliai, M.S. 
Sridharan and J. S. Vedamanickam for Respondents. 


S. V. V. Sa 
NRC 
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: . Horwill, J, Cr]. R. C. No, 867 of 1937. 
25th March, 1938. 


Criminal Procedure Code (V of 1898), Ss. 15 and 350-A— 
Bench of Magistrates—One member not hearing all evidence— 
Signing of judgment by—Legality of conviction. 

A conviction is illegal if the Bench Magistrate who signed 
the judgment did not hear all the evidence in the case. 

D. Suryaprakasa Rao for B, Jagannadha Das and M. Hari- 
sarvothama Rao for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


G. S. V. ——— 


Venkatasubba Rao and A. S. Nos. 192 of 1931 
Abdur Rahman, JJ. and 
29th March, 1938. 436 to 440 of 1931. 


Malabar Law—Kovilagam—Division into tavazhis—Grant 
of melcharth by Valia Thamburatit in favour of her own 
tavazahi—Validity of--Consolidation of demises by melcharth— 
Effect—Suit by Valia Thamburatti and junior members—Permis- 
sion under Civil Procedure Code, O. 1, r. 8 got—Death of Valia 
Thamburatti—Next Karnavati unwilling to continue the suit— 
Junior members’ right to continue the suit. 


In the Puthia Kovilagam (a branch of Zamorin’s family) there 
were four tavazhis and the seniormost female of all the tavazhis is 
the Valia Thamburatti. When the senior lady of one of the 
Tavazhis became the Valia Thamburatti, she granted malcharths 
of certain Kovilagam properties which were held by the members 
of another Tavazhi in favour of her own Tavazhi. Some of 
these melcharths were consolidation of various demises consisting 
of kanom and verum pattams, etc. The succeeding Valia 
Thamburatti and three junior members brought a suit on -behalf 
of the whole Kovilagam to set aside the melcharth and permis- 
sion to sue under O. 1, r. 8 of the Civil Procedure Code, was 
obtained. The Valia Thamburatti died and the next Karnavati 
(Valia Thamburatti) refused to continue the suit. 


Held, 1. The mere fact that the melcharth is a consolidation 
of various demises is not sufficient to invalidate the melcharth 
unless some detriment to the Tarwad is proved. 


2. The question whether the Valia Thamburatti can grant 
melcharth in favour of her own Tavazhi was left open. 


3. Except under special circumstances it is not open to the 
junior members of the Tarwad either to file a suit or to continue 


.a suit on behalf of the Tarwad. The right-of the next Karnavati 
‘to continue the suit is not taken away, although permission had 
been obtained under O. 1,r.8. Under the special circumstances 
of the case the junior members were held entitled to continue the 
suit by impleading the next Valia Thamburatti as a defendant. 
49 M.LJ. 513; 32 M.LJ. 323 and L.L.R. 43 Mad. 393, follow- 
ed. 
(1901) A.C. 1, referred to. 
B. Sitarama Rao and K. Appu Menon for Appellant, 
C. S. Venkatachari, K. P. Ramakrishna Aiyar and D. H. 
Nambudripad for Respondent. 
G. S. V. —— 


The Chief Justice and Appeal No. 12 of 1932, 
Madhavan Nair, J. 
30th March, 1938. 


Sammathapatram — Unregistered— Purporting to relinquish 
certain items of mortgaged properties—No valid release-—No 
estoppel against mortgagee even when accompanied by return of 
title deeds. 

An unregistered Sammathapatram by a mortgagee to his 
mortgagor, purporting to relinquish certain items of mortgaged 
properties does not create a valid release, 

An unregistered Sammathapatram releasing a portion of the 
mortgaged properties, accompanied by a return of the title deed, 
does not by itself create any estoppel against the mortgagee. 

C. Unikanda Menon for Appellant. 

P. S. Navayanaswami Aiyar and D. A. Krishna Variar for 
Respondent. 

K,.C, aa ions 

Venkatasubba Rao, J. S. A. No. 223 of 1934, 
5th April, 1938, 

Limitation Act (IX of 1908), S. 12—Time requisite—Day on 
which copy is notified to be ready—Exclusion of. : 

In computing the time requisite for obtaining a copy of 
the decree in S. 12 of the Limitation Act, the day on which the 
copy is notified to be ready should be excluded. 

LL.R. 6 Rang. 302 at 813,8 M.L.J. 148 and 25 M.L.J. 354, 
relied on, 

LL.R. 13 Cal. 105, referred to, 

Vedantam Satyanarayana for Appellant. 

K, Kameswara Rao and P. Satyanarayana Rao for Respon- 
dent. 

G. S. V. ——— 
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[FB] Ba 
The Chief Justice, Madhavan Nair Appeal No. 251 of 1933. 
and Varadachariar, JJ. z 
7th April, 1938. 


Hindu Law—Loans off and on toa father—Agreement by 
father to execute a security bond. when called upon—Dedt, .if an 
antecedent debt or not. 


A suit was filed for the specific performance of anagreement en- 
tered into by the first and second defendants to execute a mortgage 
in favour of the plaintiff bank to secure repayment of moneys 
advanced to them in pursuance of that agreement. Monies were 
advanced on more than one occasion and sometime in December, 
1930, the plaintiff asked for execution of the security in pursuance 
of the agreement. Defendants 1 and 2 are father and son and 
defendants 3 and 4 are minor sons of defendant 2, All formed 
members of an undivided family. Defendants 1 and 2 carried on 
a joint business and they purported to borrow money from plain- 
tiff bank in connection with that business. Defendants 3 and 4 
contended that the suit debts are not antecedent debts in relation 
to the mortgage because they were lent on the strength of the 
agreement to create a mortgage and that therefore any mortgage 
executed by defendants 1 and 2on foot of such an agreement 
cannot bind their share, 


Held, that there is a real distinction between cases in which 
the lender and the borrower contemplate the giving of security 
only as a future possibility and cases in which from the outset the 
parties contemplated only a mortgage loan. Where money is 
advanced to the father, in a joint family in pursuance of an agree- 
ment to create a security as and when required by the lender, the 
debt will be an antecedent debt so as to make the mortgage when it - 
comes to be executed binding alsoon the shares of the sons if it 
falls under the first category, as here, — 


(1934) M.W.N, 812, distinguished as a case falling under the 
second category. 

M.S. Ramachandra Rao for Appellants. 

Messrs. King and Partridge for Respondent. 


S. V. V. an 


Horwill, J.. >` nt oë ow (Cri. Hi €; 775 oe 
-25th Marchy1938, ; : -> 

Madras. District. Giclee: me 178 and 339-—Convié: 
tion under--Accused if tožbe owner of street~-Persons acting 
together in applying to the sa ee au to divide land—Joint trial 
of—Legality. 

Thè persons who are liable under S. 178 of the Madras 
District Municipalities Act are the owhers and occupiers of the 
houses or lands abutting the streets: and not the owners of the 
streets themselves. For a conviction under S. 339 of the Act, it is 
not necessary to prove that the apeused had’ aay, ownership in Jhe 
land abutting the road, 

. Where persons acted together in applying to the Municipality 
for permission to divide the lands into plots for house sites and to 
sell them and they were tried together, and the Magistrate record- 
ed the evidence in all the cases together, 

' Held, that though the evidence should be let in each case 
separately and conclusions drawn in the evidence let in each 
particular case, under the circumstances of the case, the accused 
can be tried together. 

K. S. Jayarama Aiyar an C. K. V enkatanarasimham for 
Petitioner, 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


G. S. V. = : 
Burn, J. _ O.M.S. A. No.'33 of 1933. 
29th March, 1938. 


Civil Procedure Code (V of 1908)-—O,. 21, rr. 99 and 102~— 
Prior mortgagee getting a decree on his mortgage—Second mori- 
gagee becoming purchaser in execution of the decree obtained by 
him—Prior morigagee becoming purchaser during the pendency of 
the second mortgagee’s suit—A pplication for possession by second 
mortgagee under O. 21, r. 97—Resistance by prior mortgagee— 
Party entitled to possession, 


X executed two mortgages of his property in favour of Y and 
Zin 1908 and 1910 respectively. In 1919, Y the first mortgagee 
obtained a decree on foot of his mortgage against the mortgagor 
without impleading the second mortgagee, In 1920 the second 
mortgagee filed a suit against the mortgagor without impleading 
the prior mortgagee and got a decree. In the same year, X trans- 
ferred the property to 4, a third party directing him to discharge 
the first mortgage in favour of Y. A transferred the property in 
August, 1927 to Y. In December 1927, Z brought the property to 
_ sale in execution of his own decree and bought the property in 
NRC 
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Court-auction. He tried to get possession of the property and was 
obstructed by Y, claiming to be entitled to possession by virtue’ of 
the sale of August, 1927 in his favour, - Z. thereupon filed aù 
application under ©. 21, r. 97 of the Civil Procedure Code for 
. removal of obstruction. ‘ 
Held, that Y’s purchase was a private purchase from a 
stranger who took a sale from the mortgagor when Z’s suit on his 
mortgage was pending, O. 21, r. 102 is decisive and deprives Y of 
the benefit of O, 21, r. 99, Y may claim to stand in the shoes. of 
the prior mortgagee. but the prior mortgage was a simple, not a 
usufructuary mortgage. So he cannot set up the „prior mortgage 
as a shield against Z’s claim for possession. 
A.LR, 1929 P.C. 288 relied on. 
` LL.R. 56 Mad. 846 (F.B.) and I.L.R. 43 All. 469 referred t to. 
~ 67 M,L.J. 312 and 41 M.L.J. 399 distinguished, 
| V, Subramaniyam for Appellant. 
‘ B.V. Ramanarasu for Respondent. 
G.S, V. ——— 


Burn and Stodart JI. ` . Cr. A, No, 712 of 1937. 
Tth April, 1938. 

Madras Local Boards Act—S. 207 (1)— Denet under— 
Nature of—Notice to remove an encroachment under S. 159 (1)— 
Prosecution for failure to comply with—Acquittal—Second notice 
in respect of same encroachment—Trial for ihe disobedience of — 
Validity of. 
` The offence under S, 207 (1) of the Madras Local Boards 
Act is failure to comply with any direction lawfully given or any 
requisition lawfully made. But it does not consist in failure to 
remove the encroachment, 

Where a person was acquitted of the, charge of disobedience 
of a requisition to remove an encroachment issued in 1936 under 
S. 159 (1) of the Act and he was prosecuted again for disobedi- 
ence of another requisition deuce in 1937 in respect of the same 
encroachment, 

Held, that the prior acquittal cannot be a bar to his being 
tried for disobedience of the later notice. 


A.LR.1935 Mad. 56 and I.L.R. 48 Mad. 870 overruled; 49° ` 


Mad. 880,. 1937 M.W.N. 645,.A.I.R. 1932 Mad. 535, and A.LR. 
1932 Mad, 537 approved. 
Public Prosecutor for Appellant. 
S, Parthasar athy and V. K. .Thiruvenkatachari. for the Res- 
pondent, : 


1G S. V. —— 
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[F.B.} 
The Chief Justice, C. M. P. No. 1439 of 1938. 
Madhavan Noir and 
Varadachariar, JJ. 
7th April, 1938, 


Civil Procedure Code (V of 1908) O. 45, r. 7—Judicial Com- 
mittee Rules, Rule 9—Court, if can extend time to furnish security 
beyond period given by O. 45, r. 7, Civil Procedure Code. 

In an appeal to His Majesty in Council, the High Court has 
power to extend the time for furnishing the security and making 
the deposit required by O. 45, r. 7 of the Civil Procedure Code 
beyond the periods mentioned therein but the power should not be 
exercised without cogent reasons. R. 9 of the Judicial Committee 
Rules does give a discretion to the court to extend the time and 
when there is a conflict between the Civil Procedure Code and the 
Judicial Committee Rules, the latter must prevail under S, 112, 
Civil Procedure Code, 

K. Kameswara Rao for Petitioner. 

B. Somayya for Respondent, 

5. V. V. ——— > 

Venkataramana Rao, J. C. C. C. A. No, 55 of 1936. 
11th April, 1938. 

Madras City Municipal Act—S. 101 (a)—Exemption from 
payment of taxes under—Suit for mere declaration without .a 
prayer for injunction—M aintainability, 

A suit was filed against the Corporation for a declaration that 
a certain building in the possession of the plaintiff was wholly set 
apart for religious worship and as such exempt from the payment 
of taxes under S. 101 (a) of the Madras City Municipal Act. 
There was no prayer for an injunction. 

Held, that the plaint is defective. The action would be main- 
tainable if the plaintiff had sued for an injunction restraining the 
Corporation from collecting the tax levied. The Court grants a 
declaration in aid of or as ancillary to a right to a relief which the 
Court can grant, that is, ordering a refund of taxes illegally levied 
or restraining the collection of tax imposed in any particular year, 

(1921) 2 A.C, 384 relied on. 

C. T. Verghese and V. P. Thamban for Appellant. 

A, Suryanarayaniah and S. Rajamanickam for Respondent. 

G. S. V. ——— 

Venkataramana Rao, J. _ C. M. S. A. No.2 of 1938, 
12th April, 1938, ; 


Limitatian Act (IX of 1908)—Arts. 181 and 182—Applicabi- 
lity—Co-operative Societies Act, Ss. 51 and 57-B—Award under 
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S. §1—Enforcement of, by Civil Court- EARE a teat 
of S. 57-B: 1... : 

An award of the Registrar under S. s1 of the Gabpcrative 
Societies Act is given the same status as a decree of Civil Court 
for the limited purpose of execution. The proper Article applica- 
ble for. an application to enforce an award passed bythe ‘Registrar 
under S. 51 of the Act, by a Civil Court other than a. High: Court 
is Art. 182’ and.not Art. 181 of the Limitation Act: The object 
in enacting S. 57-B of the Actis to “have one uniform rule of 
limitation, for the enforcement of decrees of Civil Courts and the 
decrees, awards and orders of. a Registrar of Co-operative 
Societies whether. they" are pentorecs: by a Registrar or a Civil 
Court. 

71 M.L.J. 759 dissented fron 31 Bom, L.R. 927 and I, L. R. 31 
Mad. 24 dist. ; 31 C.W.N. 1097 and I.L,R. 58 Mad. 760 relied on. 


©- N. R.Sesha Aiyar for Appellant. 
K. Kuttikrishna Menon for Respondent. 


G. S. V. 


Lakshmana Rao, J. S. A. No. 24 of 1937. 
= 12th April, 1938.. ` 


Malabar Tenancy Act, Ss. 3 (0) and `20 (5) Subsequent 
kanamdars—No attornment by kuzhikanamdar—Status of landlord 
if acquired—Benefit of S.20 (5)—Condition to claim. 

The benefit under S. 20 (5) of the Malabar Tenancy. Act can 
only be claimed by the landlord of the kuzhikanomdar. Until the 
kuzhikanomdar has attorned to the subsequent kanomdars from 
the Jenmi, he cannot be said to hold the land under them,” Where 
no such attornment has taken place, the subsequent kanomdars 
cannot be said to be landlords within the meaning of S. 8 (0) of 
the Act, though they may be entitled to collect the rent payable by 
the kuzhikanomdar. 

M. Chinnappan Nayar for Appellant. 

- M. C. Sridharan for Respondent. 


G. S. V. 


tat 
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Venkatasubba Rao, J. S.A, No. 261 oh a 

5th April, 1938. 

Limitation Act, Aris. 144 and 148-—A pplicability—C. o-~owner 
redeeming mortgage—-Suit against, for redemption and possession. 
~ Aand B, two co-owners of a property, granted a mortgage of 
it to a third party. B alone redeemed .the property from the 
mortgagee and obtained possession. A purchaser from the other 
co-owner A, of half of his share brought a suit for possession and 

redemption against B. i 
. Held, that the suit is governed by Art. 144 and not Art. 148, 

A.LR. 1933 All. 228, not followed. 

LL.R. 41 Mad. 650, followed. 

M. Patanjali Sastri for Appellant: 

Repondent not represented. 

G. S. V. —— 

Venkatasubba Rao, J. S. A, No. 63 of 1987. 
6th April, 1938. 

Negotiable Instruments Act, S. 76— Engagement '—If can 
arise by implication. 

Where a promissory note was transferred by the payee two 
days before the three year period would expire, in favour of the 
plaintiff, and the plaintiff brought a suit onthe note, adding the 
payee also as a defendant, 

Held, that it is a justifiable inference that the payee engaged 
to pay the amount dispensing with presentment for payment, The 
‘engagement ’ in S. 76 of the Negotiable Instruments Act may 
arise by implication. 

P. Satyanarayana Rao for Appellant. 

V. Govindarajachari and M. Srinivasa Rao for Respondent. 

G. S. V. Haa 

Venkatasubba Rao and. Appeal No. 110 of 1933. 

Abdur Rahman, JJ. 
7th April, 1938. 

Evidence Act, S.13 (b)—Construction— Assertion ‘Tf inclu- 
des a verbal statement. 

‘The word ‘assertion’ in S. 13 (b) of the Evidence Act 
. includes both a statement and enforcement by act, The evidence 
tendered under this section need not necessarily be evidence of 
acts done, but a verbal statement not amounting to, and not accom- 
panied by, any act would also be admissible if it amounted to a 
“claim ” 

V. Govindarajachari and N. Vasudeva Rao for Appellant. 

The Government Pleader and Ch, Raghava Rao for Respon- 
dents. 

G.S.V. 

N.R.C. 


20 


i “Born, Ter 2. Crt R. CL Nos. 994 of 1937 

“iah April, 1938. "sand 3 of 1938. 

-Criminal Proteđure Code (V of 1898Y, Ss; 190 (1) (c) and 
` 252M dgistrate: beginning’ a case as summons case—Offence triable 
under wariant case “procedure found uri oter procedure— 
S00 pe of S. 190 (1): (e). 

Sa ote a Magistrate begins a trial as a summons case and then 
fitids that än offence triable only under warrant case procedure has 
been committed, he is bound to apply warrant case procedure 
thehce-forward, He is not in any way disqualified from proceed- 
ing with the trial, 

ILL.R. 59 Mad. 442 not followed. l 

S. 190 (1) (c) Criminal Procedure Code is concerned with 
extra judicial information, knowledge or suspicion. 

_ T, Ķrishnaswami Aiyangar for Petitioner in Cr.R.C. No. 3 yi 
1938. 

K. Narasimha Iyengar for Respondent. _ 

Public Prosecutor (V. L. Ethiraj) for Crown, 

G. S. V. 


Venkataramana Rao, J. C. C. C. App. No. 36 of 1936. 
‘21st April, 1938. 

Civil Procedure Code (V of 1908)—O. 32, r. 15—Suit by 
next friend—Test for grant of permission—T est to adjudge a person 
a lunatic—Permission to sue by. next friend granted— Plaintif” s 
capacity to manage his affairs—Power of Court to raise an issue in 
regard to, 

For permitting a person to sue by a next friend, the test is 
that he is not capable of understanding a transaction and forming 
arational judgment as to its effect upon his interests. But for the 
purpose of adjudging him a lunatic, he must be both a person of 
unsound mind and incapable of managing himself or his affairs. 

When a Court has permitted the plaintiff to sue by his next 
friend, till that order is set aside, it is not competent to raise. an 
issue as to the question whether the plaintiff is incapable of 
protecting his interests. The authority of the next friend to main- 
tain the suit cannot be questioned by raising such an issue. 

(1914) 1 Ch. 968 and (1925) A.C, 112, relied on. 

B. Stterama Rao, S$. Ramanujachari, J. V. S nas Rao and 
K. C. Doraiswami for Appellants. 

V. Radhakvishnayya, R. Gopalaswami Iyengar and $, Sankara 
Aiyar for Respondent, 

G.S, V. 
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- Venkataramana Rao, J.o >r. AM; A. No: 91 of 1988. 
. 22nd- April, 1938. > ` 


Hindu. Law—Adoption-Prohibition nfs DUn of pro-- 
perty. by- testator—Daughter’s son enjoined ‘to. Laem his ene 
quies. y 


A person had a wife di two daughters, ‘ ‘Each of his dau- 
ghters had a son. He made a complete disposition of his pro- 
perty through a will, distributing it to his wife, his first daughter 
and her son, and his second daughter. He enjoined that his 
daughter’s son should perform his obsequies. His wife made an 
adoption some time after his death. i i 

- Held, that from the dispositions of the will, having regard to 
the surrounding circumstances, a distinct prohibition of an adop- 
tion by the widow is fairly deducible and the adoption is invalid. 
Unless an adoption was prohibited, the disposition could not be 
given effect to. Inregard to the performance of obsequies there 
can be no difference in the religious efficacy contersed by a son or 
a daughter’s son. 

“Texts of Manu, Vishnu and Smriti Chandrika, relied on. 

The testator was satisfied with his daughter’s son representing 
him after his death. 

A.LR. 1932 Bom. 442, commented.. 

LL.R. 12 Pat. 642, distinguished. 

12 M.LA, 443, relied on. 


The inference of a prohibition and the consequent invalidity 
of an adoption cannot be made to rest, upon the fact whether dis- 
positions made by the testator exhausted the whole property or 
whether he died intestate in regard to any portion ‘of it. If there 
is prohibition, the adopted son cannot inherit any property left by. 
the adoptive father. 

M. S. Venkatarama Aiyar, R. Viswanathan, S. Thiagaraja 
Aiyar and S. Swaminathan for Appellant. 

K. Rajah Aiyar and K. Desikachari for Respondent. 

G. S. V. ——— 

Abdur Rahman, J. C. R. P. No, 480 of 1936. 
22nd April, 1938. ' 
` Negotiable Instruments Act, Ss. 9 and 118 (d)—Promissory 
note payable on demand—Date of maturity for negotiation— 
Arrangement between maker of note and third party regarding 
giving of evidence—Payee aware of the makers motive for execu- 
tion of the note—Suit on the note—Maintainability, 
__. . The maker of a promissory note D and a third party A entered 
" into an arrangement under which £ promised to depose in D’s 
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favour and D agreed to discharge debts-due to G by A. D execut- 
ed the promissory note in favour of G and G released A. from his 
. debt. - The transferee from G brought a suit on the note. 

Held, that the object and consideration for the note are legal 
and valuable. The payee’s knowledge of the maker’s miotive-in 
executing: the note cannot be held to make it unenforceable at Hi 
instance, as he was not a party to the arrangement. | 

A.LR. 1930 All. 357 and (1919) 2 K.B. 544,..relied on, 

A promissory note executed in consideration of. giving evid- 
ence is unenforceable whether the statement which a person may 
have promised to give be either true or false. : 

A promissory note whichis payable on demand cannot be 
regarded as having matured on the date on which it was executed, 
for the purpose of negotiation. 

B. Pocker for Appellant. 

S. Amudachari for Respondent. 

G. S. V. 

Venkatasubba Rao and C. R. P. No. 1126 of 1933. 
Abdur Rahman, JJ. . : 

22nd April, 1938, 

Decree—Executability—Decree-holder becoming a judgment- 

debtor as regards a portion of the decree—Parlial merger—Civil 

Procedure Code, O. 21, r. 16—Applicability. 

The plaintiff, an assignee of a promissory note obtained a 
decree against defendants 1 to 6, the executants of the note and the 
seventh defendant, the payee and the assignor,a Hindu female. 
The seventh defendant died. The plaintiff and defendants 8 to 10 
her reversionary heirs became entitled each to a fourth share of 
the property held by her. The plaintiff transferred the decree to 
another who applied for execution of the decree. 

Held, that O. 21, r. 16 does notin terms apply. The trans- 
féree of the decree stands in the shoes of the plaintiff. The 
plaintiff himself and defendants 8 to 10 have become judgment- 
debtors. To the extent to which the plaintiff has become partially 
liable under the decree, there has been a partial merger. The’ 
decree has become inexecutable to the extent of one-fourth share 
of the plaintiff, Defendants 8 to 10 can be proceeded against for 
the three-fourths of the amount of the decree that has been 
passed, 

I.L.R. 54 All. 448 at 450 and A. I.R. 1927 Mad. 937, relied on. 


51 M.L.J. 443, disapproved. 
B.C. Seshachala Aiyar and V. K. Mahadeva Sastri for Petis 


tioner. l 
` S. Thiagaraja Aiyar for A, Swaminatha Aiyar for Respondent, 


G.S. V, 
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Stodart, J. C. R. P. No, 1577 of 1937. 
22nd April, 1938, : 
Civil Procedure Code, O. 21, r, 86—Forfeiture of sale price. 
In a Court auction sale, petitioner who purchased the proper- 
ties paid the 25 per cent. required by law immediately, but failed 
to deposit the stamp required for the sale certificate along with 
the 75 per cent, The Court below having forfeited the whole 
amount of the sale price rejected this application for refund. 
Held, in revision that the order forfeiting 75 per cent. is 
illegal. Even in respect of the 25 per cent. though the Court had 
a discretion it should have exercised it in favour of the petitioner, 
having regard to the circumstances of the case and the fact that 
the amendment has been in force for about six months. 
T. E. Ramabhadrachariar and K. Rama Atyangar for 
Petitioner. 
The Government Pleader for Respondent. 
S.V.V. 
Lakshmana Rao, J. S. A. No. 278 of 1934. 
26th April, 1938. 
Inam-—Title deed—Construction— Exclusive of poramboke’. 
An inam title deed acknowledged title to an Agraharam 
village ‘exclusive of. poramboke’. The lower Court held that the 
words ‘exclusive poramboke’ do not mean ‘besides poramboke’, 
Held, on appeal, the view of the lower Court is wrong. 
LL.R. 37 Mad. 364, relied on. 
P, Satyanarayana Rao for Appellant. 
K. Venkatarama Raju for Respondent. 








G. S. V. — . 
Genile, J. ; Application No. 310 of 1938 in 
27th April, 1938. C. S.No. 163 of 1937. 


Leave to defend—Conditional order—-When justified—Suit in 
respect of stockjobbing transactions—Plea of wager—Leave 
granted on condition of deposit of money or furnishing security— 
Propriety. 

In a suit by the plaintiff for the recovery of a certain sum of 
money as being due to him in respect of certain dealings which 
_ the defendant had with him regarding the purchase and sale of 
shares, bullion, etc., the defendant applied for leave to defend 
contending that the transactions which formed the subject-matter 
of the claim were unenforceable under S. 30 of the Indian Con- 
tract Act as they were wagering or gambling transactions, The 
Master granted leave to defend on condition of the defendant 
-depositing the suit amount or furnishing security therefor, In an 
appeal preferred by the defendant against the said order, 
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.Held, that leave to defend must be given in such a case uncon- 
ditionally. When a defence is raised in the affidavit by the defendant 
seeking leave, leave to defend must be given. It is not right or in 
accordance with practice that the genuineness of tne defence can 
be considered. 

Cases’ where payment into Court or furnishing of security 
should be made a condition for leave to defens indicated. 

R.-Desikan for Applicant, - 

V.N. Shama Rao for Respondent. 


B. V. V. . oo 


Venkataramana Rao, J: C. M. S. A. No. 64 of 1936, 
28th April, 1938, i 
` Provincial Insolvency Act, Ss. 28 (2), 51 and 52—Adjúdica- 
tion after order for sale—Application by insolvent to stay sale— 
-Dismissal of—Decree-holder purchasing the property dd notice 
of isoloene y= alidity of sale. 


In execution of a decree, the property of a judgment-debtor 
was brought to sale. After the order for sale. was passed, the 
judgment-debtor. ‘filed a petition for insolvency. The: petition 
was-admitted ‘and an interim receiver was appointed. The insol- 
vent -then -madé-an application to stay the ‘sale but the Court 
refused to stay the sale. The sale was held and at ‘the sale the 
property-was purchased by the decree-holder. No. application 
was made by the interim receiver under S. 52 of the Provincial 
Insolvency Act to direct délivery of property to him. There was 
no fraud in the conduct of the sale and no bad faith was attribut- i 
‘d to the decree-holder. 


‘Held, ‘the application . for stay of sale is not in conformity 
with, the provisions of S. 52. The fact that the decree-holder 
had noticé of. insolvency would not ‘indicate any absence. of. good 
faith ‘on his part. Such knowledge of insolvency does not pre- 
clude him from proceeding with the sale of the property. He 
cannot set off the amount of.the decree debt against the purchase 
price but is‘bound to pay the amount of purchase money into 
Court. The sale ïs valid and the purchaser acquired good title to 
thie property. No difference ought to be made between a cener 
holder purchaser and a stranger auction-purchaser. 

LE.R. 3+ All, 628; 6 L.L.J. 232; LLR. 59 Mad. 928 and 
(1892) 1 Q.B.772 at 780, relied on. 
` M. Appa Rao for Appellant. 

K. Bhimasankaran for Respondent. eae é 


G. S, V: 7 = 
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Varadachariar and Pandrang Appeal No. 77 of 1933. 
Row, JJ. 
6th April, 1938, 

Parinership—Parinership for a term—Death of a partner 
before expiry of the term—If does not dissolve the partnership— 
Limitation Act, Art, 106—Nature of cause of action—One partner 

‘acknowledging Hability—I f decree can be passed against him, when 
` suit for accounts is barred. 


The plaintiff, the deceased father of the first defendant and 
the second defendant were partners in the suit business and the 
partnership was carried on under the terms of Ex. A. The first 
defendant’s father, who during his lifetime was the managing 
partner, died in November, 1925, leaving the first defendant a 
minor under his mother’s guardianship. This suit was filed on 
24th June, 1929, more than three years after dissolution by the 
father’s death. The partnership deed Ex. A provided for the 
continuance of business for at least one agency term, ie., 
ordinarily three years. 

Held, that the mere fact that the partnership was intended to 
be for a term will not preclude the operation of the rule that the 
death of one of the partners’ works a dissolution of the firm, 

52 M.L.J. 318, relied on. 


An acknowledgment by one of the partners will not save the 
bar under Art. 106. A cause of action under Art. 106 is a single 
cause of action in respect of the whole partnership and cannot be 
treated as made up of separate causes of action against the 
partners individually. 

Art. 106 bars the taking of the accounts of the dissolved 
partnership after the lapse of the specified period, and if the 
accounts are not to be taken, the Court cannot reach the stage of 
finding out whether money is due to the plaintiff from partner 
A or partner B or indeed from the plaintiff to A or B. Therefore 
no decree can be passed ‘even against the first defendant who 
acknowledged liability. 

Observations contra in (1937) A.L.J. 571, not followed. 

A.V. Viswanatha Sastri for Appellant. 

M. Patanjali Sastri and N. G. Krishna Aiyangar for ae 
dents. 


S. V. V. —_ ue 
Venkatasubba Rao and . . A.S. Nos, 221, 287, 290, 340 and 
Abdur Rahman, JJ. > e 341 of 1933. 


7th April, 1938, 


Civil Procedure Code, Ss. 9 and 92 and Madras Hindu 
Religious Endowments Act, S. 73—Suits filed tse putting of 
N.R.C. 
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namams, alteration of namams, right to take procession of idols 
inside the temple, adorning deity with particular ornaments, right 
to Vedaparayunam Miras and order directing Archakas to wor- 
ship in a particular manner, followed by threat of dismissal—Cog- 
nisability by Civil Court—Sanction of Advocate-General—S. 9 of 
the Madras Religious Endowments Act— Religious endowment? — 
If includes deity. 

(1) The right of worship being a civil right, the Court is 
bound when there is a claim made to it, to adjudicate upon it 
although that right depends on questions of ritual or tenet. 


(2) A suit for a declaration that the trustees of the temple 
have committed breach of trust in putting or causing to be put a 
particular namam or mark to the idols in and about the temple 
and in the several articles and things thereof pertains to religious 
ritual and is barred by S. 9 of the Civil Procedure Code. 


(3) Where the plaintiffs claim that the trustees have committed 
breaches of trust by erasing Vadagali namams, from temple 
properties, idols, and temple, replacing them by Thengalai 
namams and otherwise increasing the number of the latter, the 
suit relates to the administration of a religious trust and is 
cognisable by a Civil Court. The relief is not barred under S. 73 
of the Madras Hindu Religious Endowments Act. It is covered 
by S. 92 (h) of the Civil Procedure Code. The sanction of the 
Advocate-General is required. 


The definition of ‘religious endowment’ in S. 9 of the Madras 
Hindu Religious Endowments Act does not cover a deity. 


LL.R. 12 Pat. 681 and LL.R. 30 Mad. 158, distinguished. 
LL.R. 55 Cal. 519 (P.C.) and 42 L.W. 505 at 509, referred to. 


(4) A suit to compel the trustees to take in procession certain 
idols within the precincts of the temple on certain occasions relates 
to aright of a civil nature. The reliefis barred under S. 92 of 
the Civil Procedure Code for want of the sanction of the 
Advocate-General. 


L.R. 52 I.A. 61, distinguished, 


- (5) The question whether a particular deity can be adorned 
with a particular ornament on a particular day is a matter of ritual 
and has nothing to do with a civil right. 


. (6) Where the plaintiffs claim on behalf of themselves and 
the members of their goshti (Assembly) the office described as 
Vedaparayanam Miras, the right comes within S. 9, Civil Procedure 
Code. 


LL.R, 5 Mad. 313, relied on. 
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(7) Where the Archakas complained against an order having 
been passed by the executive trustee under which they have been 
directed to prostrate before the deity only once and not twice in 
accordance with their own religious beliefs and alleged that they 
were threatened with dismissal in case they disobeyed the order, 
the claim is one of civil nature and the cognisance of it is not 
barred under S. 73 of the Madras Hindu Religious Endowments 
or S, 92 of the Civil Procedure Code. 


V. Radhakrishnayya, R. Gopalaswami Aiyangar, K. S. Desikan 
and S, V. Venugopalachari for Appellants in Appeal Nos. 221, 
840, 341 of 1933 and Respondents in Appeal Nos. 287 and 290 of 
1933. 


T. M. Krishnaswami Atyar and A. Srirangachariay for 
Respondents in Appeal Nos. 221, 340 and -341 of 1933 and 
Appellant in Appeal Nos. 287 and 290 of 1933. 


G.S. V. eee 


Venkataramana Rao, J. C. M. S. Appeal No. 26 of 1936. 
19th April, 1938. 


Execution—Limitation—Arts. 181 and 182—Applicability— 
Cause of action for execution—Revival of execution, 


The plaintiff’s suit was originally decreed against defendants 
2,3 and 4 on 25th February, 1928. The defendants 3 and 4 alone 
filed an appeal wherein they were exonerated on 21st October, 
1929, During the pendency of the appeal the defendants 3 and 4 
deposited the decree amount on 3rd December, 1928, and the 
decree-holder withdrew the amount on 26th January, 1929, after 
furnishing security, The defendants 3 and 4 applied for restitu- 
tion after their success in the appeal and restitution was ordered 
on 20th June, 1933. 


The decree-holder filed the present execution petition on 9th 
August, 1933, against the second defendant who resisted it on the 
plea of limitation, The second defendant pleaded that limitation 
began from the date of appellate decree (21st October, 1929), when 
the defendants 3 and 4 were completely exonerated and the decree 
became executable against the second defendant. The decree- 
holder contended that the starting of limitation would commence 
from the date of restitution and further pleaded that his present 
execution petition should be treated as a continuation of a prior 
one. The trial court held against the decree-holder on both the 
points holding that under Art. 182 of the Limitation Act, the 
period began from the date of the appellate decree and that_the 
present execution petition could not be treated as a continuation, 
of the earlier one as the reliefs in the two were entirely different. 
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The lower appellate Court held that the execution petition was 
in time on the ground that the decree-holder’s cause of action 
against the second defendant arose only after restitution was 
ordered. , 

Held, reversing the decision of the lower appellate Court that 
the decree-holder was not prevented from executing his decree 
against the second defendant after the date of the appellate decree 
and the principle of the decision of the Judicial Committee in 40 
M.L.J. 1 was inapplicable to the present case and that under 
Art. 182 of the Limitation Act the execution petition was barred. 


48 M.L.J. 563; I.L.R. 30 Mad, 209 and A.I.R. 1928 Mad. 
152, considered and commented upon. 


A. Lakshmayya for Appellant. 
K.S. Desikan for V. Govindarajachari for Risnondent 
S, V. V. — 


Venkataramana Rao, J. C. M. P. Nos. 2437, 2373 to 

. 20ih April, 1938. 2875 of 1937. 

Contempi—Punishment for—Conditions—Order not served on 

the parties—Departure from place—Knowledge of order, if 
essential, 

The High Court passed an interim order of injunction restrain- 
ing the respondents 1 to 4 from effecting a marriage and issued a 

- notice. The respondents 1 and 4 were proceeded against for 
contempt of Court as they were alleged to have refused to receive 
the notice, while the process-server attempted to serve them. But 
it was found that the process-server did not actually tender the 
notice to them and explain the contents of the order to them 
and they left the place after the process-server went away. 

Held, that in order to punish a person guilty of contempt, the 
actual service of order is not essential, if it is shown that the party 
knew or might have known the order. Buta party cannot be held 
to be guilty of contempt, unless it be clearly proved that the 
departure from a place was for the express purpose of disobeying 
the order, with the knowledge of the contents of the order. 

R. Somasundara Aiyar for Petitioner. : 

T. E. Ramabadrachariar, V. Ramachandran and R, Natesan 
for Réspondents. 

. GS.V. 
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Pandrang Row, J. Cri. R. C. No. 955 of 1937. 
20th April, 1938, 
Criminal Procedure Code, S. 110 (e)—Defence—S pecific 
instances of bad conduct proved—Evidence of good conduct—Rele- 
vancy of-—Person proceeded against, if bound to prove innocence, 


A person was directed to furnish security for good behaviour 
under S, 110 (e) of the Criminal Procedure Code. He produced 
evidence of good conduct to rebut evidence of specific instances of 
bad conduct proved against him. The Magistrate did not give 
sufficient weight to it. 


Held, that evidence of good conduct is relevant for the pur- 
pose of deciding whether the evidence regarding specific instances 
of bad conduct is reliable. It is not the duty of the person against 
whom proceedings are taken for furnishing security, to prove his 
innocence. It is not reasonable to expect him to exonerate himself 
completely not only from specific instances of bad conduct, but 
even from all kind of suspicion of such bad conduct. 

V.Viyyanna for Petitioner. 

N. Somasundaram for The Public Prosecutor for the Crown. 


G.S. V. 


The Chief Justice and O, S. A, No, 25 of 1938, 
Madhavan Nair, J, 
25th April, 1938. 


Hindu Law—Partition—Family house—Private auction among 
members—Purchase by one branch—Mother of another branch— 
If entitled to right of residence in the family house, . 

In a partition suit, in pursuance of an order of Court, the’ 
family house was sold in a private auction among the members, 
of the family. It was purchased by one branch. The mother of the 
members of another branch set up a right of residence in it and 
contended that the sale was not binding on her. 

Held, that on a partition the Court can direct a mother to 
vacate the family house if the circumstances demand it and she is 
bound to vacate it. She has a right to a suitable residence and if 
one can be found among the other properties, the Court can 
compel her to accept it when a fair partition demands it. 

I.L.R. 12 Mad. 260 (F,B.); I.L.R. 43 Mad. 635 and 46 M.L.J. 
145, referred to. 

K. Rajah Aiyar and A. S, Nataraja Aiyar for Appellant. 


S. Doraiswami Aiyar, Srinivasaraghavan and Thiagarajan 
for Respondent. 


G. S. V, 
NRC: 
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_. Mockett,J. 2 63 Application No, 928 of 1938 
_. 27th April, 1938. in. 
C. S. No. 73 of 1936. 

Usurious one ‘Act (1918)—Protection under—Suit for parti- 

tion—M ortgagees impleaded as defendanis—Plaintiff if entitled to 
relief —Madras Agriculiurists’ Relief Aci (IV of 1938), S. 3, 
proviso (C), Explanation 3—‘In any other case’—No rule prescribed 
—Property escaping assessment—Power .of Court to ascertain 
annual value, 
In asuit for partition, persons holding mortgages of family 
properties were impleaded as defendants, The plaintiffs prayed 
for partition óf the properties after arranging for the pay- 
ment of the amounts legitimately due to the mortgagees, and also 
claimed relief under the Usurious Loans Act and Madras 
Agriculturists” Relief Act, In respect of an item of property in the 
possession of the plaintiffs’ family, there had been no demand by 
the Corporation and hence 1 no assessment. The property fetched a 
monthly rental of RS. 35. 

Held, (1) that the Usurious Loans Act is an Act’ which 
should be ‘set-up by a ‘defendant in answer to a claim’ against him. 
The amendment introduced -by -Act XXVIII of 1926 does not : 
apply to a partition suit and the plaintiffs are not. entitled to 
protection. ILL.R. 50 Bom. 107, relied on. ° 

(2) The neglect of a Corporation official to assess a sfoneay 
or the omission of the Legislature to enact rules will'not place a. 
person without the. protective provisions of the Act technically 
within.them. If a manner was prescribed, the Court is confined 
to the prescribed manner, As no manner has been prescribed, the 
.Court is not confined in any way as to how it should ascertain the 
value. The Court fixed the annual value at Rs. 420, on -the 
‘material before it. On adding this to the assessment on another 
item of property of the plaintiffs, the total rental value as men- 
tioned in proviso (C) was reached. Hence the plaintiffs were not 
‘entitled to relief. 

G. Ramakrishna Aiyar for Plaintiff. 

V. V. Srinivasa Aiyangar | and S. T E for 
Defendant. 
| Gs. V. ; m i : 

Lakshmana Rao, J. . S. A. No, 124 of 1934, 
29th April, 1938. 

Possession—Suit for-——Usufructuary mortgage—-Trespasser i im 
possession—Mortgagee not put in possession—S uit by mortgagor 
against trespasser-——Right to mesne profits: 

A plaintiff brought a suit to recover plaint property from the 
defendant, a trespasser in’ possession, with mesne profits. The 
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plaintiff had executed a usufructuary mortgage of the property in 
favour of a third party for the period of two years and the mott- 
gage deed recited that possession had been given to the mortgagee. 
But the property was not delivered to him. The debt was outstand- 
‘ing though the term of the morgage expired Beton, the institution 
of the suit, 

Held, that the plaintiff is entitled to sue for possession and 
mesne profits during the subsistence of the mortgage. The mort- 
gagor, has a statutory duty to put the usufructuary mortgagee in 
possession. The mortgagee is not bound to sue and obtain posses- 
sion from a trespasser in possession on the date of the mortgage. 
The mortgagor is entitled to mesne profits at least by way of 
damages for the loss resulting to him from the trespass and 
prevention of the mortgagee from realising the profits towards the 
mortgage money. 

ILL.R.44 Mad. 941 and A.I.R. 1929 Mad, 611 at 615, referred. 

Leave to appeal granted. 

P. Govinda Menon for Appellant. - 

K. P, Ramakrishna Aiyar for Respondent. 
ee ae ae 
Venkatasubba Rao and C. R. P. No. 1177 of 1933. 

Abdur Rahman, JJ. 
3rd May, 1938, 
Insolvency—Petition by one partner of firm—Other partner 
‘not impleaded—Petitioner entitled to the entire debt 4 days after 
petition—Amendment of petition—If can be allowed. 

A person -describing himself as a creditor of the insolvent 

presented a petition on 24th November, 1930, for adjudication in 
the lower Court. The insolvent owed the debt to a firm of which 
the insolvent claimed to be the sole proprietor. Four days after 
the filing of the petition, that is, on 28th November, the petitioner 
became solely entitled to the debt on which the petition was 
founded by virtue of an award delivered, in an arbitration which 
was ‘pending on the date ofthe petition. The petitioner applied 
for leave to amend the petition. The lower Court allowed the 
date of the petition to be changed from 24th to 28th. 
' Held, on revision, that the defect in the present case is the 
non-joinder of the other partner. The nature of the amendment 
ordered by the lower Court is wrong. The petition is to be 
amended by adding that the inchoate right which the petitioner 
had previous to. the petition became perfected in virtue of the 
award, Even if the date of filing the petition be taken as the 
28th November, the petition would still be within time. 

14 Q.B.D, 184 and 13 Q.B.D. 113, rel. on. (1895) 1 Q.B.D, 
194, ref. to. 61 M.L.J. 544, disapproved. 
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M. Patanjali Sastri and P, S. Narayanaswami Aiyar for 


Petitioner. 
K. Rajah Aiyar for Respondent. 


. GS. V. ——— 
Horwill, J. Cri. R. C. 132 of 1938. 
4th May, 1938, 

Motor Vehicles Act, S. 15-4—Conviction under—Knowledge 
of accused—Burden of proof. 

The owner of a lorry that was overloaded was convicted 
under S. 15-A of the Motor Vehicles Act of suffering the lorry to 
be overloaded. It was unlikely that the accused knew that the 
lorry was overloaded. 

Held, that the accused cannot be convicted. The burden is 
on the prosecution to show that the accused knew that the lorry 
was overloaded. This can be proved by adducing evidence, that, 
for example, the lorry had just left the owner’s premises or that 
all the goods on the lorry had come from them. 

K.V. Eswaran for Petitioner. 

K.V. Ramaseshan tor The Crown Prosecutor for the Crown. 

G. S. V. 
Venkatasubba Rao and C. M. P, No. 1489 of 1938. 

Abdur Rahman, JJ. 

Sih May, 1938. 

Civil Procedure Code (V of 1908), S. 110—Leave to Appeal 
to the Privy Council—Suit by the son to set aside the several 
alienations of his father impleading all the alienees in one suti— 
Defeated alienees filing one appeal which was allowed—Plaintif 
seeking leave to appeal to the Privy Council—Method of valuation. 

The plaintiff sued to recover possession of various items of 
property from the various sets of defendants after setting aside 
the sales by his father. The trial Court granted a decree with 
regard to a number of items. The alienees preferred a single 
appeal to the High Court which allowed the appeal and dismissed 
the suit of the plaintiff. The plaintiff filed the petition for leave 
to appeal to the Judicial Committee and the alienees contested 
the petition on the ground that each alienation must separately 
fulfil the requirement as to valuation and the plaintiff was not 
entitled to club together all the alienations to reach the appealable 
value. 

Held, rejecting the petition, that each alienation must be of 
the requisite value and that the plaintiff could take the value of 
all the items together. 

LL.R. 42 Mad. 228; LL.R. 1937 Mad. 121; 47 L.W. 393 and 
47 L.W. 514, followed. 


G. Lakshmanna for Petitioner. 
A, Lakshmayya and G. Chandrasekara Sastri for Respondents, 


B. V. V. 
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NOTES OF INDIAN CASES. 


BAIJNATH PRASAD SINGH v. UMESHWAR SINGH, (1937) 
LL.R. 16 Pat. 600 (S.B.). 

Where a plaint is presented with a deficient court-fee, 
O. 7, r. 11, Civil Procedure Code, provides for its being reject- 
ed when “on being required by the Court to supply the requisite 
stamp paper within a time to be fixed by the Court” the plaintiff 
fails to do so. The question before the Full Bench was 
whether it is obligatory on the Court to give’ some time at 
least and the Court held that it isi No doubt!S. 149 in terms 
gives a discretion to the Court anda prima facie reading 
of S. 149 and O. 7, r. 11 may justify a conclusion that the 
discretion granted by S. 149 is only worked out by the provi- 
sion of-O.'7, r. I1 and is not taken away but this will be to 
ignore the fact that S. 149 in the‘ Code of Civil Procedure’ was 
newly put in in 1908 whereas there has been all along a provi- 
sion corresponding to O. 7, r. 11 in the previous Codes. The 
balance of judicial authority therefore is in favour of the con- 
clusion that, so far as plaints are concerned, the Court has no 
discretion but to give some time to the party to supply the 
proper stamp and it can reject the plaint only if he fails to do 
so within the time so granted. The question whether an appeal 
memorandum also can claim the benefit of a similar indulgence 
is a matter on which there is still a conflict of views. See 
Achui Ramchandra v. Nagappa Bab Balgyat, Narasimha Rao 
v. Venkata Krishna Rao?, Narayana Rao'v. Venkatakrishna 
Rao’ and Ram Sahay v. Kumar Lachmi4 on the other. 

One observation however may be usefully made in this 
connection. Some decisions speak ot giving some time to the 














1. (1913) LL.R. 38. Bom. “41. 7 2 (0932)\M.W.N. 404 n 
3. (1914) 27 M.L.J. 677. ` © at 4, : (1917) 3 Pat. L.J. 74, 
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plaintiff “however short it may be”. It should not be forgot- 
ten that if the party is entitled to time and his plaint cannot be . 
rejected straightaway the Court has to exercise its judicial 
discretion in the matter of the extent of time that is to be 
allowed and cannot arbitrarily fix a period unrelated to the 
facts of the situation and virtually denying a real and reasona- 
ble opportunity of complying with the demand. Such an 
exercise of the power would really be illusory and cannot be an 
exercise of discretion entrusted to a judicial tribunal. An 
illusory order, unreal and unsubstantial is merely a colourable 
performance and is tantamount to a refusal to exercise the dis- 
cretion. (See Bhawani Kunwar v. Himmat Bahadurl.) As 
observed by the Judicial Committee in Diwan Chand-Kirpa Ram 
& Co. v. Weld & Co.? even a discretion in terms absolute is 
nevertheless to be exercised with reference to the true position 
of the parties and with perhaps even a greater sense of 
responsibility in that it is within limits final. 





THE WELLINGTON CINEMA v. THE PERFORMING RIGHT 
Society, Lro., (1937) I.L.R. 1937 Bom. 724. 

The exact scope of S. 19 of the English Copyright Act 
which is applicable in India also under the Indian Act had to 
be decided in this case. Following the decision of Justice 
Maugham in Gramophone Company, Limited v: Stephen 
Cawardine and Company} the High Court held that S. 19 is 
applicable only in cases where the record under S. 19 is 
lawfully made. One such case will be where it is made with 
the consent of the original composer of the musical work. In 
such cases he is competent to affix conditions to his license per- 
mitting the making of the record. The decision under notice 
holds the original owner of the copyright can impose as 
one such condition, a restriction of the copyright which the 
owner of the original plate from which the record is made will 
have, precluding him from having the right of public perform- 
ance. In other words while S. 19 on its proper construction 
creates a copyright in the record which is wider than a mere 
right to make the record and sell copies of the same but 
includes also the sole right of public performance of such 
record it is only in the absence of a contract to the contrary 





1, (1911) 21 M.L.J. 641 (P.C.). 2. (1925) 88 I.C. 54 (P.C.). 
3. (1934) 1 Ch. 450, -> . 
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between the original owner of the copyright in the musical 
work and the maker of the plate from which the record is 
prepared under the terms of the license given by the author. 
This is also the view taken by Mr. Justice Maugham in the 
English case though that was only by way of obiter as in that 
case the musical work had come into the public domain and 
no question arose between the author and the owner of the 
plate. On the terms of the particular document in this case 
creating the licence, their Lordships hold that full effect 
could be given to all the clauses of the document without 
adding any words into it which are not there and so construed 
the right of public performance was expressly limited by the 
terms of the licence and could not be exercised without 
the consent of the licensor or his assigns and an injunction 
was accordingly granted at the instance of the plaintiff 
restraining the public performance of the songs except as 
under the terms of the license granted. 


P A a ienee 


GOSWAMINI SHRI KAMALA MAHARAJ or Kurca MANDVI 
v, THe CoLLECTOR or Bomsay, (1937) 2M.L.J. 362: L.R. 64 
I, A, 334: LL.R. 1937 Bom. 756 (P.C.). 


In Syed Mahammad Mazaffar-al-Musavi v. Bibi Jabeda 
Khatun! the Judicial Committee observe: 

“The presumption of an origin in some lawful title, which the Courts 
have so often made in order to support possessory rights, long and quietly 
enjoyed, where no actual proof of title is forthcoming, is one which is not a 
mere branch of the law of evidence. It is based on the policy of law. It 
is not however a presumption to be capriciously made, nor is it one which a 
certain class of possessor is entitled to de jure”. 

In repelling a contention that on the above principle of 
law, the Court should presume a lost grant from the Crown 
with an exemption from land revenue in favour of the plaintiff 
on the ground that for over one hundred years plaintiff’s lands 
in the City of Bombay were held by him rent free as head of 
a religious institution, their Lordships observe that the pre- 
sumption is all right where it is sought to disturb a person in 
the enjoyment of a right which he and his predecessors have 
immemorially enjoyed but it is a different thing to seek to 
presume that the Crown has by some lost grant deprived itself 
of the prerogative power to tax the property of its subjects. 





1. (1930) 58 M.L.J. 641; L.R. 57 LA. 125: I.L.R. 57 Cal, 1293 (P.C.). 
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Whether land revenue is rent or tax whatever the true theory 
may. be as to which see the arguments in Raja Probhat 
Chandra Barua v. The King-Emperor! it is clear that. the 
proprietorship of the ryotwari holder in his holding is subject 
to the prerogative which the Crown hag according to the 
common law of India of imposing by an executive act assess- 
ment on land and varying it from time totime. This right is 
not created‘or conferred by any statute. See Kelu Nairv.Secre- ` 
tary of State for India?.) Nevertheless the Crown may bind 
itself not to vary the rate during a period, and such an engage- 
ment can be enforced by the Courts. The onus of proving it 
will be on the party who denies the right of the Crown so to 
do. To such a situation, the mere enjoyment of a ryotwari 
tenure for a long time without tax or ata uniform rate is not, 
according to this decision, sufficient to raise a presumption that 
the Crown has made either a lost grant whereby the tenure is 
to be held either rent free or at a fixed rent or that the Crown 
has contracted itself not to impose a rent or vary it from time 
to time, : 





1. (1930) 59 M.L.J.814: L.R. 57 L.A. 228 (P.C). 
2. (1925) 49°M.L,J: 79: LLR. 48 Mad; 586, 
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Kunja Binaree Das v. Raman Brmarse Das, (1937) 
I.L.R. (1937) II Cal. 752. 

The point that arose in this case is one of frequent 
occurrence and still there is a conflict of judicial opinion on 
the question. A mortgage-deed provided that the mortgage 
amount should be. repaid on a certain date with interest at a 
particular rate and that in default, it should carry a higher 
rate of interest. Subsequently, the mortgagor and the mort- 
gagee agreed that in adjustment of the mortgage, the mortgagee 
should take a conveyance of the mortgaged properties in entire 
satisfaction of the debt and the question was whether in a suit 
on the mortgage, this agreement could be proved in defence 
and the learned Judges have answered it in the affirmative. 

—. The Allahabad and the Rangoon High Courts would answer 
that such an agreement could not be proved and that it offends 
the provisions of S. 92 of the Indian Evidence Act. See 
Mohammad Niaz v. Nanhe Malt and Nachiappa v. Theivanai2, 
while the latest view of the Madras High Court is that such 
an agreement can be proved. See Krishnaswami Rao v. 
Srinivasa Desikan3, 

The learned Judges in the case under notice have held 
that such an agreement would fall within the terms of 
proviso (2) of S. 92 of the Indian Evidence Act and constitutes 
a separate oral agreement as to a matter on which the docu- 
ment is silent and which is not inconsistent with its terms. It 
is not clear whether the terms of the document to the effect 
that the mortgagor will pay off the entire amount including 
the principal and interest within a period of one year, does 
not deal with the mode of payment or the satisfaction of the 
debt due under the bond as observed by the learned Judges. 
On the other hand, such a clause would seem to deal with satis- 
faction of the debt. It is well recognised that proviso (2) 
to S. 92 deals with a matter collateral to the agreement in 
writing and deals with cases analogous to those where the 
written agreement is not complete in itself and the oral agree- 
ment should not contradict the express terms of the written 
agreement. It is difficult to say that the oral agreement plead- 
ed in the case answers this description. Onthe other hand the 
Madras decision in Krishnaswami Rao v. Srinivasa Desikans 





1, A.LR. 1929 All, 615. 2 ALR. 1934 Rang. 228. 
3. (1936) 71 M.L.J. 850, 
NIC 
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holds that such an agreement to convey the mortgaged properties 
to the mortgagee discharges the mortgage and a discharge of 
a written agreement though in another manner does not 
contradict, vary, add to, or subtract from the terms of the 
written contract so as to fall within the prohibition of the 
section itself. It is now well-settled that a discharge of a 
written contract may well be proved and is not hit at by. S. 92 
in a number of cases although the discharge may be in a 
different manner from what has been provided in the 
written agreement. (Karampalli Unni Kurup v. Thekku Vittil 
Muthorakutti!, Kattika Bapanamma v. Kuttika Kristnamma?, 
Balasundara Naiker v. Ranganatha Aiyar8, Vaidyanatha Rao 
v. Kandappa Chetti4, Mohim Chandra Dey v. Ramdayal 
Dutta’, Ram Ranjan Roy v. Jayanti Lal Patras, Bhaba Sundari. 
v. Ram Kamal? and Lakshminarasimha v. Raghavammas.) 


Then the only question that remains is whether an execu- 
tory agreement as distinguished from an executed contract can 
discharge a pre-existing obligation. It was held in Ramanarasu 
v. Venkata Reddi® that the mere fact of an arrangement being 
executory in its nature does not preclude its operating asa 
satisfaction of a pre-existing obligation. S. 62 of the Indian 
Contract Act also enacts a similar rule. It is therefore possible 
for an executory agreement operating as a discharge of the 
mortgage in a proper case. The question has been fully 
discussed in Krishnaswami Rao v. Srinivasa Desikani0, In this 
view, the cases which seem to lay down that an executory 
“ agreement cannot be proved in discharge of a written contract 
under S. 92 of the Indian Evidence Act would seem to require 
reconsideration. The decision in the case under notice can 
thus be supported also on the reasoning underlying Krishna- 
swami Rao v. Srinivasa Desikanio above referred to. 


1. (1902) I.L.R. 26 Mad. 195. 
2. (1906) 17 M.L.J. 30: LL.R. 30 Mad. 231. 
3. (1929) I.L.R. 53 Mad. 127. 
4, (1931) 61 M.L.J. 556: LLR. 54 Mad, 889. 
5. (1925) 30 C.W.N. 371. 6. (1926) 30 C.W.N. 710. 
7. ALR. 1927 Cal. 27. 8 ALR. 1936 Mad. 380. 
9. (1932) 63 M.L,J. 598: I.L.R. 56 Mad. 198. 
10. (1936) 71 M.L. J. 850. 
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- Krisna Prasan: Lar: Sinana Dro v. BARABONI COAL 
S Lro., (1937) 2 M.L.J. 286: 1.L.R. (1938) 1 Cal. 
(P.C.). 

This case deals with some important though well-settled 
points on the rule of estoppel as between a landlord and -his 
tenant and being a pronouncement of the highest tribunal will 
be looked upon as a leading decision on this branch of the 
law. Briefly stated and shorn. of unnecessary details, the 
_ facts were as follows: A Rajah leased out a colliery and 
the lessee assigned the leasehold right to the contesting de- 
fendant in the suit who subsequently also obtained a leasehold 
right of the same colliery from a third person who claimed 
right to the same. Ina suit by the latter on the covenants 
of the lease, there was a compromise between the defendant 
and the person from whom he got the second lease. Then the 
Rajah’s assignee brought the present suit against the defen- 
dant on the first lease for royalties due under it. 

Two principal contentions were raised for the defendant, 
namely, that there was an eviction by title paramount by the 
prior suit by the rival landlord and the compromise therein and 
that the defendant was not estopped from questionirig the title 
of the’plaintiff as he was not let into possession of the colliery 
by the Rajah. Both these contentions were overruled by their 
Lordships of the Privy Council, agreeing with the High 
Court. 

As regards the first point, their Lordships pointed out that 
there is no scope for the plea of an eviction by title paramount 
by reason of the prior suit and compromise, as the rival land- 
lord did not’sue the Rajah attacking his title and the suit was 
merely one on the basis of the lease granted by himself to 
enforce the covenants in that lease. It has been pointed out 
that the essentials of the rule of an eviction by title paramount 
are that the party evicting must havea good title in himself on 
foot of which he must have sued and the tenant should have 
been compelled to quit against his will. See per Willes, J., in 
Emery and Barnett, In rel. Evena mere claim of title will 
not suffice. Thus by reason of a suit where the other land- 
lord’s title was not brought in dispute at all, as in the present 
case, there could be no scope for the plea of eviction by title 
paramount. 


1. (1858) 4 C. B. (N. S.) 423 at 432: 140 E.R. 1149, 
NIC 


8 _ THE MADRAS LAW JOURNAL (NI. C.). [1938 


` Oñ the other question as to estoppel as between landlord 
and tenant where the latter was already in possession, their 
Lordships in the first place pointed out that the facts were 
otherwise. They further observe that letting into possession 
by the landlord of the tenant is not the basis of the rule in 
India, as S. 116 of the Indian Evidence Act is not rested on 
the inducting of the tenant into possession by the landlord. 
They also point out that the English cases resting the rule on 
the principle that a person who gets possession through a 
landlord ought not to deny the title of the person who so let 
him into possession, cannot therefore be applied to this country. 
Their Lordships also state that S. 116 is not exhaustive of the 
rule of estoppel as between landlord and tenant, but that it 
provides only for one simple case of estoppel ina well-recog- 
nised case. On the other hand, their Lordships observe that 
there may be an estoppel by attornment or by acceptance of 
rent. Reference may be made in this connection to the deci- 
sion of the Full Bench of the Madras High Court in Venkata 
Chetty v. Aiyanna Goundan! for the limits of the doctrine of 
estoppel in cases where the tenant is not for the first time let 
into possession by the landlord. 

So far as the facts of the present case go, as the defendant 
is an assignee of the tenant who was let into possession of the 
colliery by the Rajah, he was clearly estopped under the terms 
of S. 116 of the Indian Evidence Act. The same is also the 
English rule on the point as will be seen from Taylor v, 
Needham,2 Johnson v. Mason,8 Doe v. Beckett4 and London 
and North Western Railway Co. v. West5, That a person who 
is only an assignee from one who is not a lessee but only a 
licensee is estopped from questioning the title of the person who 
allowed the licensee to take possession of the land under 
S. 116 will be clear from the decision of the Privy Council in 
Currimbhoy & Co., Lid. v. Creets, 





1. (1916) 31 M.L.J. 712: I.L.R. 40 Mad. 561 (F.B.), 

2. (1810) 2 Taunt. 278: 127 E.R. 1084. 3. (1794) 1 Esp. 89: 170 E.R. 289. 

4, (1843) 4 Q.B. 601 at 606: 114 E.R. 1024. 5. (1867) L. R. 2 C. P. 553, 
6. (1932) 64 M.L.J. 103: L.R. 60 LA, 297: LL.R. 60 Cal. 980 (P.C.). 
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- Tae Inpian Corron Company, Lrp. v, Hart Poonyzoo, 
(1936) I.L.R. (1937) Bom. 763. 


A mortgage by deposit of title deeds can be made bya 
person who is not a resident of the towns specifically mentioned 
in S. 58, cl. (f). It is the deposit that should be made in those 
towns. Notwithstanding a slight ambiguity in the structure of 
cl. (f) it is clear that the law as it was prior to the amendment 
in 1929 was. not intended to be altered and any person, 
wherever he maybe residing can create an equitable mortgage 
by depositing the title deeds in any of those towns either 
personally.or through an agent. .The words “in any of the 
following towns, etc.” in cl. (f) do not qualify the word 
“ person ” which precedes them but go with the verb ‘ delivers’ 
which follows those words. A comparison with the language of 
the section as it was before the amending Act makes it clear. 


It is well settled now that the properties may be situated 
outside those towns See Papiah Naidu v. Naganatha}. 
Properties in the civil and military station of Bangalore were 
so mortgaged by deposit of title deeds in Madras and the 
Privy Council held that the mortgage was perfectly valid. 
The greater or less remoteness of the place where the proper- 
ties are situated from the specified towns has no bearing on 
the validity of the mortgage though it may have a great 
bearing with regard to the question of notice under S, 79 of 
the Act, as regards priority of mortgages. See Imperial Bank 
of India v. Rai Gyaw Thu & Co., Ltd.2 It may be useful to 
draw attention to the fact that by virtue of the power given by 
cl. (f) of S. 59 the following towns in this Presidency have 
been included in the list of places where such a mortgage by 
deposit of title deeds can be created, namely, Madura, Coim- 
batore, Cocanada and British Cochin vide Government of India 
Notification No. F 234 of 35 dated 3rd April, 1935, republished 
in Fort St. George Gazette, 30th April, 1935, Part I, pp. 657-8. 


The power to notify other towns as well is now vested in 
the Provincial Government and not in the Governor-General in 
Council. 





1. (1931) 61 M. L.J. 408: L.R. 58 I. A. 333 (P.C.). 
2, (1923) 45 M.L.J. 505: L. R. 50 I. A, 283: TLR. 51 Cal. 86 (P.C.). 
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Avaay JOHARMAL MARWADI v. DALPAT Supapu, (1937) 
LL.R. (1937) Bom.. 839. 

According to this decision a minor has no substantive 
right of suit to set aside a decree against him, on the ground of 
gross negligence of his guardian. It is only where a case of 
fraud or collusion is set up and proved that he can avoid the 
decree by a suit. In other cases, his remedy is only in the suit 
itself by review or in any other manner as provided by the 
Procedure Code. It is recognised that this decision is against 
the current of authorities in the other Courts but the learned 
Judge was not preferred to follow the precedents cited. . 

It may be noted that the Privy Council have in a recent 
judgment Venkata Seshayya v. Kotiswara Rao! referred to the 
cases relating to the negligent conduct of a former litigation by 
a guardian of a minor and observed that “their Lordships are 
not concerned to discuss the validity of these decisions or the 
elusive distinction between negligence and gross negligence. 
The protection of ‘minors against the negligent actings of 
their guardians is a special one and in these cases the plaintiff 
in the second suit was also the plaintiff in the former suit 
although in the earlier suit he or she had sued through the 
guardian”. The case before them was however a case of a 
trust being represented and it was decided on a strict application 
of S. 11, Civil Procedure Code and S. 44 of the Evidence Act. 





River SteAM NAvicATION Company, Lro. v. KING- 
Emperor, (1937) I.L.R. 16 Pat. 668. 

The general rule that no crime can be committed unless 
there is mens rea admits of exceptions. Various statutes have 
on grounds of policy created several criminal offences where 
such an element is wanting. In some cases a master may be 
criminally liable for acts or omissions of a servant employed 
by him. The present decision is one such instance. A company 
who owned a barge was held guilty of an offence of carrying 
more than the number of passengers authorized by the certifi- 
cate issued under the Act. It is clear that in cases of this sort, 
the element of mens rea is not required by the Act. These 
provisions are in the nature of absolute prohibitions based on 
public policy and a breach thereof will amount to statutory 
offences, whether done intentionally or otherwise. 





E (1937) 1 M.L.J. 113: L.R. 64 LA. 17: LL.R. (1937) Mad. 263 (P.C.). 
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Krepar NATH SHAHA v. HARI SHANKAR PAUL, ( 1937) 
I.L.R. (1937) II Cal. 586. 


The principal question in this case was whether a memo- 
randum accompanying a deposit of title deeds required registra- 
tion by reason of its purporting to create a mortgage by its 
terms. In this respect, the appellate: Court differed from the 
trial Judge and held that on the construction of the docurnent 
it required to be registered, as it cmbodied the mortgage by its 
terms. 


In the course of the judgment, there is an ‘observation 
that a right of sale is not ordinarily available to a mortgagee 
under an equitable mortgage. If by this statement the learned . 
Judges meant to say that a mortgagee by deposit of title deeds 
in this country is not entitled to bring the mortgaged property 
to sale in execution in enforcement of his mortgage right, it is 
opposed to the settled rule on the point as laid down by the 
Calcutta High Court in prior cases. See Oo Noung v. Moung 
Htoon Oot and Srinath Roy v. Godadhur Das?. The same 
view was also taken in Marcar v. Sigg’. Even in England, it 
has been held in a number of cases that an equitable mortgagee 
by deposit of title deeds is entitled to bring the mortgaged 
properties to sale on the ground that as an equitable mortgage 
amounts to an agreement to create a mortgage, the mortgagee 
has all the rights under the mortgage as if it had been executed, 
on the principle that equity regards that as done which ought 
to have been done and thus can bring the properties to sale and 
also have a right of foreclosure. (See per Lord Cottenham, M.R. 
in Parker v. Housefield4.) The English law to the above effect 
will be found discussed with reference to the decided cases in 
Fisher on Mortgages, 5th edition, Ss. 1004 and 1005. We. 
therefore venture to submit that the observation of the learned 
Judges in the case under reference that the equitable mortgagee 
is not ordinarily entitled to a right of sale is open to question. 





KHEMKARANDAS JOKHIRAM v. CHOUTHMAL BHAGIRATH, 
(1937) I.L.R. 16 Pat. 754. 

This is yet another illustration of the anomalous situation 
that frequently arises by the annulment of an adjudication 








1. (1886) LL.R. 13 Cal. 322. 2. (1897) I.L.R. 24 Cal. 348. 
3. (1880) L.R. 7 LA. 83: LL.R. 2 Mad. 239 at 263 (P.C.). 
4, (1834) 2 M. & K. 419, 
NIC 
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owing: to the default of the insolvent in’ not applying for 
discharge within the time allowed by the Court. 


What was intended as a penalty primarily, against the 
defaulting insolvent is found to operate against the interests 
of the creditors of the insolvent. Notwithstanding S. 37 under 
which the Court can’ make a vesting order the insolvency 
administration as such: cannot be continued with all the rights 
and remedies contemplated by the legislature as in the case of 
an un-annulled adjudication. Even as regards the teal scope 
and effect of S. 37 and. the extent to which the general body of 
creditors are benefited ‘by it, the Courts have differed: in their 
` views as to how the property so vested is to be dealt with. See 
the decisions in Moturi Veerayya v. Rao Bahadur P. V. Srini- 
vasa Raoland Annamalai Chettiar v. R. K. Bannerjee?. 


As regards proceedings to set aside fraudulent transfers 
and fraudulent preferences a distinction has ‘been.. made. 
between the continuance of proceedings already initiated prior 
to annulment and proceedings started aftér such annulment. 
While the former is allowed the latter is prohibited. 


"See the Madras Full Bench case, supra. 


The decision under review holds that S. 50 of the Act will 
not be available after annulment, as it is a part of the 
procedure in the: course of the regular administration in. 
insolvency only. 


. These anomalies and hardships are such that "e ede 
tive amendment will satisfactorily solve the several problems 
that arise. In view of the time that has elapsed since Act. V 
of 1920 was passed, the Legislature should take up the reconsi-- 
deration of the statute law relating to insolvency. as eae a8, 
possible. f gh 


1. (1934): o MLJ 364: LLR. 38 Mad. 908 ŒB). 
2. (1936) I:L-R. 14 Rang. 254 (F.B.). 


~ od 
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SHACHEENDRA Moman GuHosa wv. CaLcuTra Port 
Commissioners, (1938) I.L.R. (1938) 1 Cal. Z1. 

The question in this case was whether a mortgagee in 
possession of a leasehold property would be liable to the 
original lessor for the rent due to him under the lease; and the 
learned Judges have answered it in the negative both under the 
general law and under the amended Transfer of Property Act. 
The discussion of the point by the learned Judges shows the 
confusion in -which the Indian discussions have left the 
question. 

Under the general law, it has been held by the Madras 
and the Calcutta High Courts that a mortgagee in possession 
of aleasehold is not entitled to rent except under a direct 
covenant with him or by the privity of estate created by an 
out-and-out assignment of the leasehold right in which 
case the assignee would be bound to pay the rent to the 
original lessor. In the case of a mortgage of a leasehold, 
however, which is only a transfer of a fractional interest in 
it, there would ordinarily be no privity of estate created 
between the original lessor and the mortgagee of the leasehold 
and so it was held by those High Courts that the lessor could 
not sue the mortgagee for the rent due to him though the 
mortgagee might be in possession (Thethalan v. The Eralpad 
Rajah, Calicut! and Kannye Loll Sett v. Nistoriny Dossee2), 
' The Calcutta High Court has made a further distinction that 
in the case of an English mortgage under the Transfer of 
Property Act the original lessor could sue the mortgagee of 
the leasehold for rent as an English mortgage amounted to an 
assignment of the leasehold in Bengal National Bank, Ltd. v. 
Janaki Nath Roy8, though there is no warrant for holding 
that an English mortgagee as defined in the Transfer 
of Property Act has anything more than a fractional 
interest in the property mortgaged. On the other hand, 
the Bombay High Court held in Vithal Narayan v. 
Shriram Savanit that in all cases of mortgages if the 
mortgagee went into possession of the mortgaged pro- 
perty he was bound to pay the rent tothe original lessor, 
if the mortgaged property was a leasehéld, The late Sir 
Rash Behari Ghose adopted the Bombay “view in his well- 





1. (1917) 32 M.L.J. 442: LL.R. 40 Mad. 1111. 

2. (1884) LL.R. 10 Cal. 443, 
3. (1927) LL.R. 54 Cal. 813. © 4. (1905) LL.R. 29 Bom. 391. 
NIC iE J 
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known treatise on the law of mortgages and he pointed out 
that the English view on the question was complicated by the 
distinction between the legal and equitable titles which have 
no application in this country. In this state of the authorities,. 
the legislature amended S. 76 (c) of the Transfer of Property 
Act in 1929 by adding the ‘words “and all-rent” to that 
sub-section. One would have thought that by reason of such 
amendment, the conflict above noted might have been obviated 
with the result that in the case of a mortgage ofa leasehold 
interest if the mortgagee went into possession he would be 
liable to the original lessor for the rent, out of his income 
from the property in the absence of a contract to the contrary 
between the mortgagor and the mortgagee. But the Calcutta 
High Court has held that in the case under notice this is not 
the result of the amendment, but it only affects the accounta- 
bility between the mortgagor and the mortgagee and that the 
lessor cannot sue the mortgagee for rent. It must be noticed 
that Sir Dinshaw Mulla in his commentaries to the Transfer 
of Property Act is inclined to the view that by reason of this 
amendment, the view of the Bombay High Court in Vithal 
Narayan v. Shriram Savant has been legislatively affirmed. It 
is significant in this connection to note that Sir Dinshaw 
Mulla was a member of the Expert Committee for. the 
amendment Act of 1929, His view is therefore entitled. to 
more weight than that of an ordinary text-book writer. It 
may not be out of place here’ to refer to the passage in. 
the Expert Committee’s report on the clause of the Bill 
when dealing with this amendment. They say “ If the mort- 
gaged property is a leasehold, it is also his (mortgagee’s) 
duty to-pay any rent which may become due during the period 
of the lease. We propose therefore to insert incl. (c) the 
words “and all rent” after the words “charges of a public 
nature”. There is however no doubt that according to the 
accepted rules of the construction of statutes this report ought 
not to be considered in interpreting a statute. Having regard 
to all the above, we are not sure whether the learned judges 
have not placed an unduly narrow construction on S. 76 (c) of 
the Transfer of Property Act as amended and whether Sir 
Dinshaw Mulla’s view and that of Sir Rash Behari Ghose 
are-not entthice to greater weight. 





-1 (1905) LLR, 29 Bom. 391, 
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ABDUL RAHMAN MIYA v. GAJENDRA LAL SHAHA, (1937) 
LL.R. (1938) 1 Cal. 132. 

In Nagasubrahmania Mudaliar v. N. Krishnamachariar), it 
was held that on a creditor’s petition a Hindu son cannot be 
adjudged as an insolvent in respect of his father’s debts by 
reason of his liability on the ground of his pious obligation, as 
the same does not impose a personal liability on him but only 
to thẹ extent of his father’s assets which comes to him. 
To a similar effect is the decision in Kalagara Purnayya 
v. Cherukuri . Basava Kottayya?. The reasoning of the 
learned judges in those cases leads to the conclusion that a 
Hindu son in such a case is not a debtor within the meaning 
of S. 7 of the Provincial Insolvency Act. It is a necessary 
corollary of those decisions that a person who is under no 
personal liability cannot even put in a debtor’s petition to 
adjudicate himself insolvent. This is the decision of the 
learned judges in this case. There cannot be any doubt that if 
the son had wasted the assets of his father, he would be 
personally liable for his father’s debts within the terms of 
S. 52 (2) of the Civil Procedure Code and in such a case he 
may be adjudged insolvent, though in respect of his father’s 
‘debts. 





T. & J. BROCKLEBANK, LIMITED v, Noor AuMope, (1937) 
LL.R. (1938) 1 Cal. 216, 

This case raises a question of interest as to the appli- 
cability of the rule of common employment in this country. A 
member of the crew in a steamship got ill by reason of the 
negligence of the master of the ship and sued the shipowners 
for damages. The question was whether the shipowner could 
successfully put forward the plea of common employment as the 
master of the ship and the member of the crew were both the 
servants of a common master, that is, the shipowners and 
whether the plaintiff could recover for the negligence of the 
servant against the shipowners. 

The learned Judges have held that the plaintiff could 
recover damages as the crew and the master of the ship were 
engaged in different departments of work unconnected with each 
other and that consequently the doctrine of common employment 





1. (1927) 53 M.L.J. 403: LL.R. 1 ae 981. 
2. (1930) 61 M.L.J. 518 
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had no application to ‘the case. It is doubtful whether this 
is a correct application of the rule of common’ employment 
as understood in the English law. On the other-hand, as the 
Jaw on the point has been summarised in S. 324 of.Vol.22 
of Halsbury’s Laws of England, Hailsham Edition, itis snot 
necessary for the doctrine of common employment. to, apply, 
that the servant occasioning the injury and the sufferer from 
it should be engaged in the same work or even in work, ejusdem 
generis, It is sufficient that they are both engaged.in some 
part of the industry or work carried on by the. common taster. 
Indeed, it was held by the Court of Appeal in Hedley.y,, The 
Pinkney & Sons Steamship Co., Ltd.,1 that where: „A Seaman 
suffers by the negligence of the captain the former.could not 
recover against the shipowners, because the, rule of,common 
employment would prevent his recovering damages in such a 
case. This. decision was affirmed-by the House of Lords:in 
Hedley v. The Pinkney & Sons Steamship Co., Lid.,2 referred 
to by the learned Judges in the case under notice. 

The decision of the learned Judges may however be. PT 
on the broader ground that English rulé of common employ- 
ment should not be applied to this country. In this connéction, 
it has to be noticed that even in England the rule or its basis 
has not met with the approval of eminent jurists like Sir 
Frederick Pollock and Sir John Salmond. See Salmond’s Law 
of Tests, 9th Edn., p. 106; and Sir John Miles refers to. it 
in Jenk’s Digest of English. Civil Law, 2nd Edition at 
page 331 as an arbitrary extension of the principle volénti non 
fit injuria. In the latest case on the subject Wilsons and Clyde 
Coal Co. v. English’, Lord Wright says that the doctrine of 
common employment is an illogical one. Further, even shortly 
after the establishment of the rule by the English Courts, 
dissatisfaction was felt and the legislature remedied the posi- 
tion in respect of some of the more important situations ‘by thé 
Employers’. Liability Act of 1880. The mischief of the: rulé 
has also to a large extent been mitigated. by the _Workmen’: s 
Compensation Acts. Even recently, the courts have beeh more 
astute in finding exceptions to the rule than enforcing it. See 
Wilsons and Clyde Coal Co. v. English’ where the decision of 
the Court of Appeal in the leading case of Fanton v. Denville’ 
has been overruled. 


1. (1892) 1 Q.B, 58. 2, (1894) A.C. 222. 
3. (1938) A.C. 57 at 79. 4. (1932) 2 K.B, 309, 
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In this state of the chequered career of the rule of 
common employment in England, it seems hardly justifiable to 
enforce it in this country where the rules of English common 
law are recognised only in so far as they are conformable to 
the rules of “justice, equity and good conscience”. The 
extent to which the English common law has been departed 
from by the Indian Courts in the field of Law of Torts will be 
found set out by Mr. S. Ramaswami Aiyar in his well-known 
Law of Torts, 2nd Edition, pp. 37 and 38. In the first reported 
Indian case of Blanchette v. Secretary of State for India in 
Council! in which the doctrine of common employment was 
applied in this country, no question was raised about its 
inapplicability to this country. In the later case of Abdul 
Aziz v. Secretary of State®, the applicability of the rule in India 
was also assumed and not considered. Then the question came 
up; for a full discussion before the Nagpur High Court in 
Secretary of State v. Rukhminibais on a difference of opinion 
between Staples, A. J. C. and Niyogi, A. J. C., the former 
applying the rule in this country while the latter held that the 
rile ought not to be applied here. The matter ultimately came 
up before Sir Gilbert Stone, C. J. and Pollock, J., and 
the latter in a most exhaustive and learned judgment with 
which the learned Chief Justice agreed held that the rule of 
common employment ought not to be extended to this country 
in so far as the same has been abrogated by the Employers’ 
Liability Act in England. The reasons given by the learned 
Judges in that case would logically lead to the conclusion that 
the rule ought not to be applied to this country at all, though 
it was not necessary for the Judges in that case to go to that 
length. This is also.the view of Mr. S. Ramaswami Aiyar in 
his Law of Torts. The contrary view of another learned 
Indian author on the Law of Torts on this point has been 
adversely criticised by Sir Gilbert Stone, C. J., in the above 
case. 


[Enp or VoLuME.] 
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1. (1912) 9 A.L.J. 173. 2. A.IR. 1933 Sind 129. 
3. A.LR. 1937 Nag. 354. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 
PRESENT :—Lorp THANKERTON, Lorp WRIGHT AND SIR 
GEORGE RANKIN. 
The Commissioner of Income-tax, 
Bombay Presidency and Aden .. Appellant* 
v. 
The Sarangpur Cotton Manufac- 
turing Company, Limited, of 
Ahmedabad .. Respondent. 
PG, 
Income-tax Act (XI of 1922), S. 13~Assessment under—Method of =e 
accounting regularly employed by Company—Undervaluation in profit and Commis- 
loss account—Duty of Income-tax Officer to exercise judgment—Ascertain- I sioner of 
. ncome-tax, 
ment of profits. Bombay 
S. 13 of the Income-tax Act relates to a method of accounting regularly ae 


employed by the assessee for his own purposes and does not relate to Saranen 
a method of making up the statutory return for assessment to income-tax. Manuface 
The section clearly makes such a method of accounting a compulsory basis of turing Co., 
computation, unless, in the opinion of the Income-tax Officer, the income, Ltd., of 
profits and gains cannot properly be deduced therefrom. It is not a correct pens 
view of the section to say that the Income-tax Officer is prima facie entitled $ 

to accept the profits shown by the accounts where there is a method 

of accounting regularly employed by the assessee; it is the duty of that 
officer, where there is such a method of accounting, to consider whether the 

income, profits and gains can properly be deduced therefrom, and to proceed 
according to his judgment on that question. 
A cotton company furnished a return of its income accompanied by a 

covering letter in which the amount of profit as shown in the profit and loss 

account and as disclosed in the return was adjusted by reason of the under- 

valuation of the opening as well as the closing stock for the material year of ` 

trading and a lesser amount was consequently shown. It appeared that this 
Be ee a ee ea 
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method of accounting had been regularly employed by the company for some 
years previously. The Income-tax Officer had regard, in making his assess- 
ment, to the profit and loss account apart from the covering letter, and 
assessed the company on the figure of profit appearing in that account. 


Held, that the Income-tax Officer should in such a case have regard not 
only to the profit and loss account submitted by the company but should 
exercise his judgment to ascertain the true profits of the company. 


Decision of the High Court of Bombay affirmed. 


Appeal from a decision of the High Court, Bombay 
(Beaumont, C.J. and Rangnekar, J.) dated the 28th March, 
1935, given on a question of law referred to it by the appellant 
under S. 66 of the Indian Income-tax Act, 1922. 


The facts relating to the appeal are set out in detail in the 
judgment of the Board. 


J. Millard Tucker, K.C. and Hubert Hull, for Appellant —The 
High Court, in reframing and answering the question referred to 
them, assumed that the respondents had not been given an oppor- 
tunity of adducing evidence as to the proper value to be placed on 
the stocks; or they assumed that any evidence which had been 
adduced had not been properly considered. In fact, however, the 
respondents had adduced evidence in support of their contention 
as to the true value to be placed on the stocks, which evidence the 
Assistant Commissioner rejected as being unreliable. The Income- 
tax Officer was not in law bound to accept the new values which. 
the respondents sought to put on the stocks, and the Assistant 
Commissioner was right in rejecting them as unreliable. There was. 
no obligation in law on the Income-tax Officer to make any inde- 
pendent valuation of the opening or closing stock, and there is no- 
rule of law to the effect that if, in the course of computing the 
total income of a business in one year, an Income-tax Officer has. 
valued the closing stock in that year, he is bound, in computing the 
total income in the year immediately succeeding, to value the 
opening stock at the same figure. S. 13 requires the amount of the 
income and profits of the respondents to be computed in accordance 
with the method of accounting regularly employed by them, and 
according to that method the value of the stock was taken as’being. 
below its cost. The assessment which the officer made was. 
accordingly correct and should be upheld. 


R.P. Hills for Respondent.—The Income-tax Officer contrary 
to his practice for the previous five years insisted for the year in 
question on adopting for the purpose of assessment the under- 
valued amounts of stock appearing in the company’s accounts. 
although the accounts contained a qualifying note and the corrected 
amounts were before him in the covering letter. In the result, the 
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profits of the business were computed for 1931-1932 at an amount 
exceeding by Rs. 54,281, the amount computed on the corrected 
figures, as returned by the respondents. The difference was due 
to the fact that the amount of the opening stock for the year, the 
debit item in the profit and loss account, in 1930 on the under- 
valued basis exceeded the value of the closing stock, the credit 
item in that account; and the application of the correct and higher 
basis of valuation to the respective stocks increased the excess of 
the debit over the credit item. The procedure followed by the 
officer also meant that he adopted for the opening stock for the 
year beginning on the Ist January, 1930, a figure different from 
that which he had adopted for the same stock when appearing as 
the closing stock of the year ending December 1, 1929, in his 
assessment for 1930-31 based-on the profits of the calendar year 
1929, For 1929 he had adopted a figure of closing stock of 
Rs. 8,33,786, thereby increasing the undervalued figure in the res- 
pondents’ accounts of Rs. 4,36,152 by Rs. 3,97,634. But instead of 
adopting the same figure of Rs, 8,33,786 for the same stock when 
appearing as the opening stock for 1930 he adopted the under- 
valued figure of Rs. 4,36,152. In making his computation of the 
profits of the business the Income-tax Officer did not purport to 
make any enquiry into the correctness of the valuation of the 
stock as adopted by the respondents in their return or to have had 
any evidence before him that the stock values on which the return 
was based were materially inaccurate. He did not in his order 
refer to or purport to rely on S. 13. The officer was not entitled 
to adopt inaccurate figures of stock values in the computation of 
business profits. It is his duty to compute the true profits of a 
business for the purpose of an assessment under S. 10. He is not 
entitled, in computing business profits, to treat as binding and 
conclusive for the purpose of assessment to tax figures which he 
knows to be inaccurate or without enquiry into their accuracy. 
Neither the officer nor the respondents were bound in law by the 
figures set out against the stock in the respondents’ accounts, and 
in any case those figures were expressly qualified in the accounts 
as being below cost price. The officer was well aware of the 
respondents’ practice of undervaluing stock, and in the five 
preceding years we had in making his assessments on the respon- 
dents knowingly adopted for the computation of profits the 
corrected figures of the stock values. For the purpose of ‘assess- 
ments for 1932-1933 he was not entitled to adopt the admittedly 
undervalued figures of stock values used in making up the profit 
and loss account. Moreover it was an error on the officer’s part 
to adopt one figure for the closing stock of 1929 and a different 
figure for the same stock when it appeared as the opening stock of 
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1930. Nothing in S. 13 either entitles or requires the officer to 
treat the figures set against stock in the respondents’ accounts as 
conclusive for the purpose of computing profits. 

5th November, 1937. Their Lordships’ judgment was 
delivered by 

Lord THANKERTON.-—This is` an appeal from a judgment 
of the High Court of Judicature at Bombay, dated the 28th 
March, 1935, upon a question of law referred to the High 
Court by the present appellant under S. 66 of the Indian 
Income-tax Act, 1922. 

The question arises out of the assessment of the respon- 
dents to income-tax for the financial year ending the 31st 
March, 1932, and concerns the computation of the profits or 
gains of their business for the year of account ending on the 
31st December, 1930, under S. 10 of the Act. 

The respondents are a limited liability company doing 
business at Ahmedabad as manufacturers of cloth and yarn. 
For the purpose of their assessment for the year ending the 
31st March, 1932, they made a return under S. 22 (1) of the 
Act on the 18th July, 1931, to the Income-tax Officer, which 
consisted of (a) a copy of the audited balance sheet and 
profit and loss account of the Company for the accounting 
year ending on the 31st December, 1930, which showed the 
profit for the year as Rs. 2,64,086, (b) a return of the total 
income of the Company for assessment, which included the 
income, profits and gains as per profit and loss account for the 
accounting year as Rs. 1,99,086, and (c) a covering letter 
which explained the adjustment of the figure in the profit and 
loss account so as to arrive at the figure of income in the 
return, and which was in the following terms :— 


“We herewith beg to enclose the Income-tax Form No. 4449 for the 
year 1931-32 duly filled in showing therein the profits as per statement shown 
below, which please receive and pass the receipts for the same. 


Rs. 
2,64,086 Profit—as per Balance Sheet for the year ending 3ist 
December, 1930 
3,43,353 Add—Difference for the undervaluation in stock at the end of 
1930 (at Market rate). 








6,07,439 ‘ 

3,97,634 Less—Difference for the undervaluation in stock at the end 
of 1929 

2,09,805 


10,719 fee received by sale of Government Bond of 
1932. 





1,99,086 
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“ The printed copy of the Balance Sheet for the year 1930 is enclosed 
herewith which please note.” 


On receipt of the above return the Income-tax Officer 
issued a notice under S. 23 (2) of the Act on the assessees to 
‘produce evidence in support thereof, and, in compliance, the 
assessees duly produced their closed accounts for the accounting 
year. The assessees contended before the Income-tax Officer, 


(1) that the undervaluation of the closing stock of the 
assessee Company for the year 1929 disallowed by Rs. 3,97,634 
in the assessment year 1930-31, should be allowed as an addi- 
tion in the opening stock of the current 1930, and that the 
undervaluation of the closing stock of the Company by 
Rs. 3,59,966, should also be added in the closing stock of the 
Company in the current assessment; 


(2) that the method of adopting the undervaluations of 
the opening as well as closing stocks was adopted by this 
office in previous assessments and that it should not be departed 
from in the current year’s assessment; 


(3) that the ruling in the case of the Commissioner of 
Income-tax, Bombay v. Ahmedabad New Cotton Mills Co., 
Lid.,1 is also in consonance with the method adopted by this 
office in considering the undervaluations of both the opening 
and closing stocks in computing the income of the Company 
for income-tax purposes. 


In his assessment order of the 26th February, 1932, the 
Income-tax Officer states :— 


“ As regards above contentions, according to the Privy Council’s decision 
in Commissioner of Income-tax, Bombay v. Ahmedabad New Cotton Mills 
Co., Lid’, I understand that, if the undervaluation of the closing stock of any 
assessee is considered in the assessment inany year, the undervaluation of 
the opening stock should also be considered in his assessment of that year; 
but if the undervaluation of the closing stock is not considered in the assess- 
ment, the undervaluation of the opening stock should also be left out of the 
game assessment, I accordingly set aside the question of the undervaluations 
of the opening as well as closing stocks of the assessee Company in the 
current year’s assessment, and accept the profit of Rs. 2,64,086, shown in the 
statement of the profit and loss accoun of the Company. Under the circum- 
stances, the claim of the assessee Company for Rs. 37,668, as a deduction 
from the current year’s assessment is rejected.” 


On an appeal by the assessees, the Assistant Commissioner 
of Income-tax confirmed the assessment by his order dated the 








1. (1929) 58 M.L.J. 204: L.R. 57 I. A. 21: LL.R. 54 Bom, 213 (P.C,). 
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22nd November, 1932. The assessees then applied to the 
present appellant to review the above orders under S. 33 of 
the Act, or, alternatively, to make a reference of questions of 
law to the High Court under S. 66 (2) of the Act. The 
appellant declined to review the orders, and, on the ground 
that no legal point was involved, he also declined to make the 
reference. Thereafter the High Court, on an application by 
the assessees, under S. 66 (3) of the Act, required the appellant 
to make a reference, and he made the present reference 
with the question of law as formulated by the High Court, 
namely :-— 


“Whether in view of the provisions of S. 13 of the Income-tax Act or 
otherwise the Income-tax Officer was right in computing for the purpose of 
S. 10 of that Act income, profits and gains in accordance with the method of 
accounting regularly employed by the assessee whether or not that method in 
fact shows the true income, profits and gains.” 


The appellant suggested the substitution of another ques- 
tion, but his suggestion was not adopted by the High Court. 
The Court, however, without referring the case back, amended 
the question referred as follows :— 


“Whether, in the circumstances of the case the Income-tax Officer was 
entitled to compute the income, profits and gains of the assessees upon the 
basis of the printed copy of the profit and loss account sent with the letter of 
the assessees of the 18th July, 1931, without regard to any undervaluation of 
the stock which may have been or may be proved to have been made.” 


By their order, dated the 28th March, 1935, the High 
Court amended the question accordingly and answered the 
amended question in the negative. Their opinion was that 
the covering letter of the 18th July, 1931, formed part of the 
method of accounting employed by the assessees within the 
meaning of S. 13 of the Act, and that the Income-tax Officer 
was not entitled to split up the method of accounting and to 
regard the profit and loss account apart from the covering 
letter; that the Income-tax Officer had only accepted a portion 
of the method, without taking the method as a whole, which 
he was not entitled to do. They therefore held that the matter 
was still at large for the proper decision of the Income-tax 
Officer. 


Their Lordships find themselves unable to agree with the 
view of the High Court as to the meaning of S. 13 of the Act, 
which provides as follows :— 
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“13. Income, profits and gains shall be computed for the purposes of 
Ss. 10,11 and 12 in accordance with the method of accounting regularly 
employed by the assessee : 

“ Provided that, if no method of accounting has been regularly employed, 
or if the method employed is such that, in the opinion of the Income-tax 
Officer, the income, profits and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis and in such manner as 
the Income-tax Officer may determine.” 

Their Lordships are clearly of opinion that the section 
relates to a method of accounting regularly employed by the 
assessee for his own: purposes—in this case for the purposes 
‘of the Company’s business—and does not relate to a method 
of making up the statutory return for assessment to income- 
tax. Secondly, the section clearly makes such a method of 
-accounting a compulsory basis of computation, unless, in the 
opinion of the Income-tax Officer, the income, profits and 
gains cannot properly be deduced therefrom. It may well be 
that, though the profit brought out in the accounts is not the 
true figure for income-tax purposes, the true figure can be 
accurately deduced therefrom. The simplest case would be 
where it appears on the face of the accounts that a stated 
deduction has been made for the purpose of a reserve. But 
there may well be more complicated cases in which, neverthe- 
less, it is possible to deduce the true profit from the accounts, 
and the judgment of the Income-tax Officer under the proviso 
must be properly exercised. It is misleading to describe this 
duty of the Income-tax Officer as a discretionary power. 


Despite some statements in the reference, which will be 
referred to later, their Lordships agree with the High Court 
that the facts stated make clear that here the Income-tax 
Officer has never exercised his judgment und<r the proviso, and 
their Lordships are further of opinion that, if he had so exer- 
cised his judgment, the Income-tax Officer would not reasona- 
bly have come to any other opinion than that the profit shown 
in the profit and loss account could not be the true figure for 
income-tax purposes. 

It is necessary now to consider some of the statements to 
be found in the reference, in addition to the passage already 
cited from the assessment order of the Income-tax Officer. In 
the order of the Assistant Commissioner on the appeal the 


following passages occur :— 
“Tt is only for the past five years that the opening and closing stocks 
have been revalued because they were found to be grossly undervalued, but 
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the Income-tax Officer, now finding that the stocks (opening and closing) or 
being systematically and regularly valued at lower rates, he has deemed it fit 
to accept the profits as shown by accounts, as according to him the accounts 
do show real profits. Under S. 13 of the Act ‘income, profits and gains shall 
be computed for the purposes of Ss. 10 (business), 11 and 12, in accordance 
with the method of accounting regularly employed by the assessee.’ In this 
case the method of accounting has been found to be regularly and properly 
employed, hence the Income-tax Officer was prima facie entitled to accept the 
profits shown by the accounts. . . . At any rate, the Privy Council decision 
nowhere forbids the Income-tax Officer to accept the profits shown by the 
accounts in future, as a matter of fact, the decision relates to one year only, 
and if the Income-tax Officer has now accepted the accounts, I think he was 
quite within his powers to do so for the discretion vests in him and 
itis absolute. 


“ Perhaps, I should also remark here that the Income-tax Officer has not 
in this case put any fictitious values of stocks of goods of his own, nor has he 
thus taken any fictitious profits. As a matter of fact, the Company admits 
that they do not keep proper cost accounts and that the cost price worked out 
for revaluation of stocks is also approximate. Thus the revalued stocks also 
do not show real profits. What strikes me rather strange is that while the 
duly audited and certified balance sheet and profit and loss account according 
to the accounts of the Company is presented to the shareholders as repre- 
senting the true state of affairs and real profits of the Company, the Company 
say to the Income-tax Department that the profits shown by them in their 
accounts and certified and duly audited balance sheet and profit and loss. 
account is unreal.” á 

Two important findings of fact are made in the letter of 
reference, namely, (1) the assessees have been found to have 
been regularly adopting all along the method of accounting 
which they followed for the year 1930, and (2) the method of 
valuation of stocks by taking some price under both cost and 
market price adopted for the year 1930 has been regularly 
employed by them for years past. 


This makes clear that the method of accounting regularly 
employed by the respondents comes within the meaning of 
S. 13, and it therefore became the duty of the Income-tax 
Officer to consider whether, in his’ judgment, the income, 
profits and gains for the purpose of S. 10 could be properly 
deduced from the accounts. In their Lordships’ opinion it is 
abundantly clear that he never applied his mind to this ques- 
tion, but held himself entitled to hold the respondents to the 
figures of profit brought out in these accounts. The Assistant 
Commissioner took the same view, although he recognised that 
these figures did not show real profits. The views expressed 
by these two officers make it impossible to accept three state- 
ments by the appellant in the letter of reference, namely, 
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(a) in paragraph 4, “ After examination of the accounts, the 
Income-tax Officer, being satisfied that the accounts showed 
the true income, profits or gains, accepted them,” (b) in 
paragraph 5, “The Income-tax Officer, however, accepted as 
correct the profit of Rs. 2,64,086 as shown in the assessees’ 
profit and loss account and considered that there was no need 
to revalue the stocks,” and (c) in paragraph 8, ‘“ The Income- 
tax Officer’s finding was that the true income, profits and gains 
of the assessees could be properly deduced for the calendar 
year 1930 from the above method of accounts regularly 
employed by the assessees.” 


These statements are quite inconsistent with the state- 
ments already referred to, and, further, the facts would seem 
to show that the Income-tax Officer could not reasonably have 
come to the conclusion that the profit shown in the profit and 
loss account was the true profit for income-tax purposes. It is 
found that the undervaluation in the 1930 accounts is of the 
same nature and on the same basis as that in previous accounts, 
which is referred to by the Assistant Commissioner as gross 
undervaluation. This is confirmed by the actual figures; 
taking the undervaluation of the closing stocks in the previous 
assessments, which, except in the present year, have been taken 
as the undervaluation of the opening stock in the succeeding 
assessment, the figures are as follows :— 


Year of Year of Under- 
Assessment. Account. valuation. 
Rs. 
1927-28 1926 3,86,642 
1928-29 1927 4,15,208 
1929-30 1928 3,15,127 
1930-31 1929 3,97,634 


The last figure is that claimed by the assessees as the 
undervaluation of the opening stock in the accounting year of 
1930, which is here in question. The Income-tax Officer could 
not reasonably conclude that the true profits could be properly 
deduced from a gross undervaluation. Lastly, if there were 
any doubt, the appellant himself has put the matter beyond 
possibility of doubt by the statement in his order of the 16th 
April, 1933, that the object of the undervaluation was the 
creation of a “secret” reserve, which involves the rention of 
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profits, so as not to be inċluded in the profits shown to the 
shareholders by the profit and loss account and balance sheet, 
but which constitute part of the taxable profits. This 
negatives any suggestion that these accounts show the true 
profit for income-tax purposes. . 

Their Lordships desire to add that the view of the Assis- 
tant Commissioner that the Income-tax Officer is prima facie 
entitled to accept the profits shown by the accounts, where 
there is a method of accounting regularly employed by the 
assessee, is not a correct view. It is the duty of the Income- 
tax Officer, where there is such a method of accounting, 
to consider whether the income, profits and gains can properly 
be deduced therefrom, and to proceed according to his judg- 
ment on this question. It is clear that the Income-tax Officer 
acted on the same view as that expressed by the Assistant 
Commissioner, and did not perform the duty above stated. 
Commissioner of Income-tax, Bombay v. Ahmedabad New 
Cotton Mills Co., Lid.,1 is of no assistance on the present 
question. 

Their Lordships prefer the original question formulated by 
the High Court and embodied in the letter of reference, 
subject to the conclusion of their Lordships that the facts show 
that the method of accounting regularly employed by the 
assessees do not show the true income, profits or gains, and 
the question should therefore be amended as follows :— 


‘Whether in view of the provisions of S. 13 of the Income-tax Act 
or otherwise the Income-tax Officer was right in computing for the purpose 
of S. 10 of that Act income, profits and gains in accordance with the method 
of accounting regularly employed by the assessee, when that method in fact 
does not show the true income, profits and gains.” 


The question falls to be answered in the negative. It will 
now be for the Income-tax Officer to proceed to the proper 
discharge of his duty under S. 13, in light of the opinions 
above expressed, and, doubtless, his experience in the preceding 
years’ assessments will assist him in reaching a proper decision. 


Their Lordships will therefore humbly advise His Majesty 
that the order of the High Court of the 28th March, 1935, 
should be varied by substitution of the amended question above 
set forth, which should be answered in the negative, and that 
the appeal should be dismissed with costs. 





1. (1929) 58M. L. J. 204: L.R. 57 I.A, 21: I.L.R. 54 Bom, 213 (P:C.). 
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Solicitors for Appellant: Solicitor, India Office. 
Solicitors for Respondent: Barrow, Rogers & Nevill. 
R. C. C. Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT:—MR. ALrrep Henry LioneL Leaca, Chief 
Justice, Mr. Justice VARADACHARIAR AND Mr. Justice KING. 


The Commissioner of Income-tax, Madras .. Petitioner* 
v. 
Andhra Insurance Company, Ltd., Masuli- 
patam, Kistna District .. Respondent. 


Indian Income-tax Act (XI of 1922), r. 25—Insurance company— 
Periodical actuarial report—Last report in 1930—Assessment, return in June, 
1936—Next actuarial report in December, 1934—Period of report ending 
December, 1933—Basis of assessment the 1930 report or 1934 report—‘,Last 
breceding valuation’ in r. 25—Meaning of. 

The expression “ last preceding valuation” in r.25 of the Income-tax 
Rules does not mean the valuation covering the last valuation period termi- 
nating before the Ist April of the year of assessment but the last preceding 
valuation at the time of the return. R. 25 is of a mandatory character. 

The assessee is a Life Insurance Company incorporated in British India 
whose profits are periodically ascertained by actuarial valuation. The 
company furnished in June, 1934, its return of income under S, 22 of the 
Income-tax Act based on the actuarial valuation made in December, 1930, for 
the period ended 31st December, 1929. The next valuation took place only 
in December, 1934, though it was for the years ended 31st December, 1933. 
The Income-tax Commissioner claimed that the income returned ought to be 
on foot of this valuation for the period ended 31st December, 1933. 

Held, that the last preceding valuation when the return was submitted 
was the valuation made ia December, 1930, and the return was therefore 
made on the proper basis in accordance with r. 25. 

The Laxmi Insurance Company, Limited, Lahore v. The 
of Income-tax, (1931) I.L.R. 12 Lah. 757, followed. 


Reference to this Court under S. 66 (2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income- 
tax, Madras, for decision of the following question of law, 
namely, “ whether the last preceding valuation of the surplus 
of the company for the purposes of assessment to be made for 
the year of assessment 1934-1935 was in the circumstances 
of the case that covering the years 1926-1929 or that covering 
years 1930-1933”. 





* O.P. No. 34 of 1937, 22nd October, 1937. 
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M. Patanjali Sastri for. Petitioner. 
N. Rama Rao for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice—The assessee in this case is a life 
Insurance Company, carrying on business at Masulipatam, 
having been incorporated in the year 1925. Under the pro- 
visions of S. 8 of the Indian Life Assurance Companies Act, 
1912, a life assurance company is required once in every five 
years, or at such shorter intervals as may be prescribed by the 
instrument constituting the company or by its regulations or 
bye-laws, to cause an investigation to be made by an actuary 
into its financial condition, including a valuation of its liabi- 
lities. This company decided that the valuation should take 
place every four years. The first valuation was made in 
December, 1930, and was for the period ended 31st December, 
1929. The next valuation took place in December, 1934, and 
this was for the four years ended 31st December, 1933. Under 
S. 22 of the Indian Income-tax Act, the principal officer of 
every company shall prepare, and, on or before the 15th day of 
June in each year, furnish to the Income-tax Officer, a return, 
in the prescribed form and verified in the prescribed manner, 
of the total income of the company, during the previous year. 
On 30th June, 1934, the Secretary of the company furnished 
the return contemplated by this section. It was 15 days late, 
but the Income-tax Officer accepted it and assessed the com- 
pany to income-tax on the basis of the return. R. 25 of the 
Income-tax Rules provides that in the case of life assurance 
companies incorporated in British India, whose profits are 
periodically ascertained by actuarial valuation, the income, 
profits and gains of the life assurance business shall be the 
average annual net profits disclosed by the last preceding 
valuation. This rule was framed under the provisions of S. 59 
of the Act and has effect as if enacted in the Act. 


The return which the secretary furnished to the Income- 
tax Officer on the 30th June, 1934, was based on the valuation 
for the period ended 31st December, 1929, and on this basis 
the income of the company for the account year 1933 was 
Rs. 8,294. The company paid the amount of the tax; but 
when the valuation forthe four years ended 31st December, 
1933, was published in December, 1934, it was found that the 
profits had greatly increased. If the assessment had been 
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_based on this return the amount of the income would have 
been Rs. 39,755 instead of Rs. 8,294. When this was discover- 
ed by the Income-tax Officer, he issued a notice under S. 34 

- of the Act, intimating his intention to assess the company, in 
respect of the year 1933 on the further sum of Rs. 31,461 
(the difference between Rs. 39,755 and Rs. 8,294) on the 
ground that this was income which had escaped assessment. 
The company objected and asked the Commissioner of Income- 
tax to refer the matter to this Court under the provisions of 
S.66 (2). The Commissioner has accordingly referred the 
following question :— 

“ Whether the ‘ last preceding valuation ’ of the surplus of the company, 
for the purposes of the assessment to be made for the year of assessment 
1934-1935 was in the circumstances of the case that covering the years 
1926-1929 or that covering the years 1930-1933?” 

The Income-tax Commissioner in his reference has 
expressed the opinion that the Income-tax Officer is entitled 
to reopen the assessment under S. 34, notwithstanding the 
wording of r.25. He contends that the expression “ the last 
preceding valuation ” must be taken to mean the valuation 
covering the last valuation period terminating before the Ist 
of April of the year of assessment. This contention ignores 
the wording of r. 25. The wording is perfectly clear and says 
-that the income of a life assurance company shall be the 
average annual net profits disclosed by the last preceding 
valuation, that is the last preceding valuation at the time of the 
return, The return must be made by the 15th of June after 
the end of the year of account, unless the Income-tax Officer 
extends the time at the instance of the assessee. In this case 
the last preceding valuation when the return was submitted 
was the valuation made in December, 1930, for the period 
ended 31st December, 1929. As Ihave said, the words of the 
rule are perfectly clear and they must be given their plain 
meaning. Giving them their plain meaning, the return made 
in June, 1934, was made on the proper basis. 

In these circumstances the income-tax authorities had no 
right to serve a notice under S. 34 of the Act, as no income 
had escaped assessment. The return had been made in 
accordance with the statute and the tax had been paid. In 
The Laxmi Insurance Company, Limited, Lahore v. The 
Commissioner of Income-tax,1 it was pointed out that r. 25 is 





1. (1931) LL.R. 12 Lah. 757. 
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of a mandatory character and provides the only manner in 
which the income, profits and gains of life assurance companies 
can be ascertained and that it is not opento an Income-tax 
Officer to depart from its provisions. With this opinion we 
are in entire agreement. It follows that the answer to the 
reference is that the last preceding valuation of the surplus 
of the company for the purposes of the assessment for the 
year 1934-1935 was that covering the years 1926-1929. As 
the company has succeeded, it will be entitled to its costs 
which we fix at Rs. 250. l 


S.V.V. Reference answered. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—SiIR Horace OwrENn Compton BEASLEY, Kt., 


. Chief Justice, Mr. Justice KING AND MR. Justice GENTLE. 


The Commissioner of Income-tax, Madras Petitioner* 
V. 
A. R. P. S. P. Manickam Chettiar Respondent. 
Income-tax—Assignment to assessee of a British Indian decree towards a 
debt due to him—Decree not unrealisable—Decree not in fact realised—If 
decree’s worth can be treated as receipt of money by assessee at time of 
assignment, 
An assignment in British India of a British Indian decree in discharge of 
a debt due to the assessee’s foreign business, which assigned decree is not 
contended to be unrealisable or not worth the amount for which it was 
assigned to the assessee, will amount to an actual receipt in British India of 
money’s worth from the foreign debtor at the time of the assignment, though 
no money as money has been realised by the assessee from the judgment- 
debtor under the decree assigned. 
Reference by the Commissioner of Income-tax, Madras, 
under S. 66 (3) of the Indian Income-tax Act of 1922. 
M. Patanjali Sastri for Petitioner. 


K. S. Rajagopalachart for K. Rajah Aiyar for Respon- 
dent. 
The Court delivered the following 


JupcMENT.—In this reference the facts are shortly as 
follows: The assessee is the manager of an undivided Hindu 
family and, inter alta, owns a money-lending business in Penang 
which is outside British India. This business had dealings in 





* O. P. No. 286 of 1935. 7th April, 1936. 
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current account with M. RM. VL. Penang, the proprietor of 
which was resident in British India. On the 13th August, 
1931, it was found on a settlement of this account that there 
wasa sum of $11,700 owing to the assessee. In discharge 
of this amount, M. RM. VL. executed a promissory note in 
favour of the assessee. Later, the assessee obtained a decree 
against the debtor in the Devakottah Sub-Court for the sum 
due on this promissory note. In the year of account this 
decree was satisfied by the debtor selling to the assessee in 
British India jewels valued at Rs. 7,842-12-0 and agreeing to 
pay Rs. 15,962-12-0 to A. M. A. Kallal in consideration of 
which A. M. A. Kallal assigned in favour of the assessee a 
decree obtained by him in British India against RM. M. RM. 
who is in fact the brother-in-law of the assessee. These 
amounts of Rs. 7,842-12-0 and Rs. 15,962-12-0 a total of 
Rs. 23,805-8-0 were credited in the assessee’s headquarters 
accounts at Karaikudi of the year of account towards the 
© decree debt due by M. RM. VL. and corresponding debits 
were made against (1) jewel purchase account and (2) 
RM. M. RM. the judgment-debtor in the decree assigned 
in favour of the assessee. No amount was collected by 
the assessee in respect of the assigned decree in the year 
of account but the assessee admitted before the 
Commissioner of Income-tax that a receipt in kind may amount 
to receipt of money provided what is received is equivalent to 
money or ismoney’s worth. He did not contend that the 
assigned decree was unrealisable or was not worth the amount 
for which it was assigned to the assessee. The Income-tax 
Officer held that the above transactions amounted toa receipt 
by the assessee in British India of Rs. 23,805-8-0 out of funds 
in his Penang business. Out of this sum the Income-tax 
Officer computed the taxable profits to be the sum of Rs. 10,900 
and accordingly this amount was included in the assessment 
made upon the assessee for the tax yeas 1934-1935. The 
assessee appealed to the Assistant Commissioner and contended 
that no monies had so far been realised in respect of the assign- 
ed decree and the mere assignment of the decree cannot 
amount to a remittance of the amount covered by the decree 
within the meaning of S. 4 (2) of the Act. The Assistant 
Commissioner dismissed the appeal. The Commissioner has 
now referred to us for our decision the following question :— 
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“ Whether the assignment in British India of a British Indian decree in 
discharge of a debt of Rs. 15,962-12-0 due to the petitioner’s.foreign business 
will amount to an actual receipt in British India at the time of the assign- 
ment of money’s worth from the foreign debtor even though no money has 
been realised by the petitioner from the judgment-debtor under the decree 
assigned.” 

Money can be received in more ways than one and when 
the assessee accepted the jewels and took the assigned decree 
the debt due to the Penang business was completely discharged 
and the assets of that business were diminished by, and there 
was an increase in the assessee’s assets in British India of, the 
sum of Rs. 23,805-8-0. It was argued before us that as the 
amount of the assigned decree had not been received from the 
judgment-debtor, the amount of the decree should not be taken 
into consideration when arriving at a sum for assessment. 
Assuming that no such moneys had been received, even then 
the assessee had by the transactions mentioned transferred into 
British India assets which he could and in respect of the 
jewels in fact did realise and he could have realised the assign- 
ed decree at any time. In our view, these transactions amount 
to remittances into British India of moneys and money’s 
worth. Several cases were cited to us by the assessee’s counsel 
—amongst them, Californian Copper Syndicate v. Harris}, 
Raja Raghunandan Prasad Singh v. Commissioner of Income- 
tax, Bihar and Orissa? and St. Lucia Usines and Estates 
Company v. St. Lucia, Colonial Treasurers. None of these 
authorities in any way assist the assessee’s contention. On the 
contrary, in the first of the above cases; Lord Trayner at page 
167 says:— 

“ A profit is realised when the seller gets the price he has bargained for. 
No doubt here the price took the form of fully paid shares in another com- 
pany, but, if there can be no realised profit, except when that is paid in cash, 
the shares were realisable and could have been turned into cash, if the appel- 
lants had been pleased to do so. I cannot think that income-tax is due or not 


according to the manner in which the person making the profit pleases to 
deal with it.” 


This directly is opposed to the assessee’s contention and 
our answer to the question. referred to is “yes”. The Income- 
tax Commissioner will get Rs. 250 costs. 

S. V. V. —_ Question answered in 

the affirmative. 





1. (1905) 5 T. C. 159. 
2. (1933) 64 M.L.J. 544: L.R. 60 T.A. 133: I.L.R. 12 Pat. 305 (P.C.). 
3. (1924) A.C. 508, 


A] THE MADRAS LAW JOURNAL: REFORTS. 17 


IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice PANDRANG Row, anp Mr. Jus- 

‘TICE VENKATARAMANA RAO. E 

‘The Madras and Southern ` 


Mahratta Railway Company, i vo 
Ltd.. .. Appellants* in both (Defen- 


dants) >> ` 
v. Euit 
The Maharaja of Pithapuram T 
and others .. Respondents (Plaintiffs). 


Riparian owners—Flood water in stream—W anton diversion to adjacent 
dand by cutting open bunds—Liability for damage ete neo) of self- 
defence when applicable. 


The owner of land by or near a river is ; not entitled : to make any change 


‘in the alveus and disturb the ordinary course of the river. The right of the 
-owner to profect his land from extraordinary floods extends to the doing of 
anything which is reasonably necessary to save. his property; but he cannot 
actively adopt such a course as might have the effect of diverting the mischief 
“from his land to the land of another person which. would otherwise have been 
protected. 
Where owing'to heavy floods in a stream a Railway bridge near by was in 
-danger, and the Inspector of the Railway Company .after due consideration 
-cut open the bund near.the bridge with the object of preventing danger to the 
bridge and to the travelling public, and thereupon the flood water inundated 
* the lands belonging to the plaintiff and caused him damage,’ 


Held, that the action’of the Inspector of the Railway Company i in cutting 
-open the bund was an active transference of the ‘tnischiéf and not merely a 
protective measure in anticipation of apprehended danger, and that the plain- 
tiff was entitled to recover damages from the Railway Company. 


Coulson and Forbess Law of Waters, 5th.Edn., page 172; Salmond on 
Torts, page 576 and Sami-ullah v. Makund Lal, (1921) LL.R. 43 All, 688, 
relied on. 


Menzies v, Earlof Breadalbane, (1828) 32, R. R 103: 3 Bligh (N.S.) 
-414: 4 E.R. 1387; Whalley v. Lancashire and Yorkshire Railway Co., (1884) 13 
Q.B.D. 13l and Nield v. London and North Western Railway Co., SRR 
LR, 10 Ex. 4, considered. 

Appeals against the decrees, of the District Court of East 
‘Godavari in A.S. Nos. 105 and 106 of 1930, réspectively, prefer- 
red against the decrees of the Court of the Subordinate Judge 
-of Cocanada in O.S. Nos. 48 and 58 of 1927, respectively. 

. K.S. Krishnaswami Aiyangar and, C. Krishngswami: -Aiyar 
for Appellants. 2 i 

., S. Srinivasa Aiyangar, N. A, Krishna Aue ae Cy Rone 
Rao. for 2nd and 3rd ‘Respondents... EE E ata ata ale 








* S. A, Nos. 1866:and 1872 0f1931i.;-.°-'.> |, 27th November, 1936. 
3 
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The Court delivered the following 


Jupcments. Pandrang Row, J.—There is no dispute- 
about the facts of this case. In fact, we have the admission 
of the defendant Railway Company itself that the act com-- 
plained of was one performed by one of their officers. 
Paragraph 2 of the written statement of the Company, which 
has been extracted in full by my learned brother, is clear on the- 
point. In substance, the Company admits that water in the 
stream swelled into a flood on account of heavy rains on 27th: 
July, 1925 and rose so as to submerge the bridge and threaten- 
ed to wash away the bridge and the railway lines, endangering 
the property and also the plaintiff’s lands and that thereupon. 


-the Company’s Permanent Way Inspector made an opening in 


the northern bank of the stream at a point within its own limits- 
solely for the purpose of averting imminent danger to its pro- 
perty. In other words the Company’s attitude was: 

“ We have done what is complained of, but we were justified in doing it 
and we did no wrong in doing it.” 

That was the main defence, namely, a justification of what 
they had done. There was a further defence put forward. 
which was based on what might be called the right to abate the 
nuisance which had been committed by the plaintiff by raising - 
the bank of the stream in question in 1923. This defence needs 
no further consideration, because ithas not been pressed before- 
us during the hearing of those appeals. A further defence- 
which was not raised in the written statement appears to have 
been raised in the lower appellate Court, namely, that the- 
flooding of the plaintiff’s lands was inevitable and therefore- 
the plaintiff was not entitled to get damages, reliance being: 
placed on Thomas v. Birmingham Canal Co.1 But this conten- 
tion was not pressed by the learned Government Pleader who- 


‘appeared for the appellant-company and it is enough to point 


out that the finding of the lower appellate Court is to the effect 
that the inevitability of the flooding of the plaintifi’s lands. 
was not established. 


The main defence, therefore, that is 5 left is the defence of 


‘justification and on this point a very elaborate argument was. 


addressed to us supported by copious references to English 
Law beginning with Menzies v. Earl of Breadalbane2. The: 








a 1, (1879) 43 L.T., 435. 
» Be -18287 32RR. 103: 3 Bligh (N. S.) 414: 4 E.R. 1387. 
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general principle regulating the liability of land-holders with 
regard to the escape and overflow of water has been stated, in 
my opinion, correctly in Coulson and Forbes on the Law of 
Waters, 5th Ed. at page 143. In substance, for the purpose 
of this case, it is enough to say that that principle is that, where 
the owner of land, for his own convenience, diverts or inter- 
feres with the course of a stream, he will be liable for all direct 
and proximate damage, unless he can show that the escape of 
the water was caused by vis major or the act of God or the 
like. The cases referred to in the argument have all been dis- 
cussed in Coulson and Forbes and the result is summed up, so 
far as the present point is concerned, at page 172 as follows: 


“ The result of the cases appears to be that a riparian owner may make 
defences against floods anywhere on his own land, provided he does not 
interfere with the alveus or with a recognised flood channel, but if flood 
. water comes on to his land he must not take active steps to turn it on to his 
neighbour’s property.” 


This in my opinion is the correct view of the law on the 
subject and there is nothing in any of the cases relied upon by 
the Advocate for the appellant which militates against this 
view. The difference between taking protective measures 
against a future danger and getting rid of or diverting the 
danger after it has come, that is to say, a present danger, is 
referred to even in the earliest case, Menzies v. Earl of 
Breadalbane! which is the locus classicus on the suject. 


Reference is made there to certain passages in the Digest 39, © 


1.1.1. to the effect that the action aquae pluviae arcendae will 
lie as often as water is about to do harm in the field of a neigh- 
bour by reason of the hand of man, that is, if by something 
that was done by the hand of man water flows differently than 
it would flow by nature. This isthe general principle. Refer- 
ence is, no doubt, also made to the existence of some other 
passages in the Digest which appear to have a contrary 
tendency. One of these is apparently Digest 39, 3.2.9. which 
is to the effect that if a person diverts a torrent so that the 
water might not reach him and if by this a neighbour is injured, 
the latter cannot have the action aquae pluviae arcendae; ior 
to ward off water means only not letting it flow in (to injure). 
(Sivicinus flumen torrentem averterit, ne aqua ad eum pervenit, 
et hoc modo sit effectum, ut vicino noceatur, agi cum eo aquae 
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pluviae arcendae non posse; aquam enim arcere, hoc esse, curare 


‘ne influat). In fact the principle that no one can by his own act 


cause water to overflow into his neighbour’s fields so as to damage 
them is one of the most ancient principles known to law. That 
principle is found even in the most ancient Code of laws that has 


‘come dowg to us, namely, the Code of Hammurabi, which is 


about 5,000 years oldand which provides that, if a breach occurs 
in a man’s irrigating dam by reason of his negligence and lazi- 
ness and his neighbour’s fields are flooded by the overflow of 
water therefrom, the man in whose dam the breach has occurred 
shall re-imburse the loss. The same principle is repeated in 
another provision of that Code which says if any one opens his 
canal in a negligent manner and thereby floods the fields of his 
neighbours, he shall be held liable to account to those neighbours 
and to pay them grain corresponding with their losses. The 
principle therefore is of very great antiquity, and it was well 
established in the Roman Law and has been accepted and 
enforced by the Courts in England, and in this country includ- 
ing Burma. Reference may be made in this connection to the 


‘decision of the Privy Council in Maung Bya v. Maung Kyi 


Nyot where it is stated that the law applicable in Burma to the 
flow of and flooding by fresh water rivers or water-courses, 
whether they be natural or artificial, or trespasses on the 
bed and soil of such rivers and streams, is the same as that 
in England. In that case their Lordships of the Judiciaj 
Committee relied on Menzies v. Earl of Breadalbane?, 
though by a curious slip the judgment in that case is 
‘attributed to Lord Eldon instead of to Lord Lyndhurst who 
was the Lord Chancellor in 1828 when the decision ’ was 
pronounced, Lord Eldon having resigned his office after his 
long tenure of it in the previous year on the accession of 
‘Cannirig to ‘power. In no subsequent case was any doubt 
‘thrown on the difference between protective measures taken 
against a future or anticipated flood and the actual ‘diversion 
‘of a flood after it had come. That difference, so far as Madras 
ds concerned, has been stressed in Gopal Reddi v. Chinna 
Reddi3. The difference is stressed in Whalley v. Lancashire 





t 


1. (1925) 49 M.L.J. 282: L.R, 52 LA. 385: LLR. 3 Rang. 494 (P.C.). ` 
“2. (1828) 32 RR: 1037 3 Bligh (N.S.) 4i4 at 501, 50274 E.R. 1387. ` 
"; B. (1894) 4 M.L.J. 244: LER: 18 Mad. 158°,” 
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and Yorkshire Railway Company! which is referred to and 
followed in Gopala Kristna Vachendrula Varu v. Secretary of 
State? in which reference is also made to Attorney-General v. 
Earl of Lonsdale3, The important point to remember is that in 
the present case we are not dealing with a -protecting dam or a 
barricade put up against a flood, but we have before us a case 
in which the protecting wall or bank of a natural water-course 
was itself cut and the water of the stream diverted when the 
flood was actually on. The lower appellate Court’s quotation 
from Clerk and Lindsell on Torts in paragraph 14 of its judg- 
ment is quite apposite and it is enough to refer only to a 
portion thereof to the following effect: 

“ Even where the flood is extraordinary if the water has already invaded 
the land and collected on it, the owner may not, in order to protect himself 
against the consequences of the water remaining there, dig a cut for the pur- 
pose of getting rid of the water, if by so doing, he will cause damage to the 
parties on whose land he discharges it, for there isa difference between 


protecting yourself from an injury which is not yet suffered by you and get- 
ting rid of the consequences of an injury which has occurred to you.” 


The same view is taken in Sami-ullah v. Makund Lals. 
Reference may also be made to the recent case, Lankapara Tea 
Co., Lid. v. Gopalpur Tea Co., Lid. where at page 1021 the. 
statement in Coulson and Forbes at page 172 already quoted 
above, has been approved. 

The cut was made in the present case in what was undoubt- 
edly the bank of the river or stream with the knowledge, and, 
indeed it may be said, with the object of diverting the flood 
water from its.natural course along the stream into the plain- 
tiff’s lands. A river is said to consist of the bed, the bank ana 
the water but in fact the bank is really the outermost part of 
the bed in which the river naturally flows. It is the natural 
wall which contains the water in the stream and holds it to its 
course. Any interference with the water-course in this manner 
must necessarily be wrongful, and Ido not think that any. 
doubt has ever existed on this point. What is wrongful cannot 
be justified by reason of the fact that the wrongful act was 
committed for the purpose of getting rid of danger or damage 
to oneself. Such selfishness cannot be regarded as reasonable 
selfishness. The judicial imprimatur to reasonable selfishness 


At te ara, 





~.-1. -(1884) 13 Q.B.D. 131.. -. . 2, (1914) 26 LC. 800. 
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was given by Bramwell B. in Nield v. London and North 
Western Railway Co.,' but that was a case which related to an 
artificial canal and not to a natural stream, and it was express- 
ly stated there that there wasno duty on the owners of a canal 
analogous to that on the owners of a natural water-course not 
to impede the flow of water down it, and I may add, nor to 
divert such flow. In another case, namely, Maxey Drainage 
Board v. Great Northern Railway Co.,2 which was also relied 
upon on behalf of the appellant company, what was done by 
the defendants was a protective work against an anticipated 
common danger, and in that case Lush, J., at page 431 observes 
that, if it could have been shown that the defendants, when 
water or filth was on their land, had, by artificial means, dis- 
charged it on to their neighbour’s land, they would be liable. 
Even if it be that there is no duty cast by law on frontagers 
of non-tidal rivers to maintain the natural protecting walls or 
banks at their usual height on the ground that, as held by Lord 
Esher, M. R., in West Norfolk Farmers’ Manure Co. v. 
Archdale? the doctrine established in Attorney-General v. 
Tomline4 was meant to apply only to natural protecting banks 
against the sea and the waters of tidal rivers, it does not 
follow that the cutting of such natural protecting walls or 
banks of non-tidal rivers is permitted by law or that it does 
not constitute a wrong. In Nitro-Phosphate and Odam’s Chemi- 
cal Manure Co, v. London and St. Katharine Docks Co.,5 
there is a reference to the ordinary liability of a riverain pro- 
prietor who intermeddles with an existing river-wall which it 
is his duty to maintain and itis added that there can be no 
such maintenance if there is any opening in it, as an inclosure 
or defence not continuous is no inclosure or defence at 
all. The present case is a much stronger one, for it is not a 
case of mere neglect of duty to maintain the river-wall but an 
active cutting down of that wall deliberately and wilfully and 
with knowledge of the consequences. It may be that this was 
done for the purpose of protecting the railway bridge and for 
other praiseworthy motives, but it does not cease to bea 
wrongful act merely because the motive was a good one. The 
law does not permit a man even for a good motive to do what 
is wrongful. The end does not justify the means. The state- 
1. (1874) L.R. 10 Ex. 4. 


2. (1912) 106 L.T. 429, 3. (1886) 16.Q. 


B.D. 754 
4. (1880) 14 Ch. D. 58. 5. (1878) 9 Ch.D. 503 


ao 
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‘ment of the law contained in Halsbury Vol. 28, pages 453, 454 
and 456 is also clear on the point that, while a person can 
‘protect his own property by some defensive measure for the 
purpose of warding off a danger and prevent the danger from 
«coming into his land, he would be liable, if he diverts or inter- 
feres with the course of a stream on his own land, for all 
«direct and proximate damage resulting from such overflow. 
It would suffice to refer to two more cases, Fletcher v. Smith1 
and Greenock Corporation v. Caledonian Railway? the latter 
being a case of interference with the natural course of a natural 
stream, though not by cutting the bank of the stream, but by 
‘substituting an artificial water-course for the natural water- 
‘course. It was held in that case that, even though the flood 
was an extraordinary one wholly unprecedented, the company 
which made the diversion was liable. Lord Wrenbury said 
that the case was not analogous to that of a man who has 
brought a wild beast upon his land and has effectually chained 
‘it and the chain has been broken by the act of God as was the 
-case in Nichols v. Marsland3 but that it was a case in which 
the act of God (if there was one) brought the wild beast, and 
(but for the act of man) there was a safe exit for the wild 
beast and it would have gone away and there would have 
-been no injury. The act of man consisted in closing the exit, 
which, had it remained, would have rendered the advent of 
‘the wild beast harmless. In the present case, however, there 
was no closing of the exit but the making of a different exit, 
-different from the natural exit, for the flood water, with full 
‘knowledge that the consequences of such diversion would be to 
-damage the plaintiff’s property. 


One more reference and that to the statement of the law 
‘in Salmond on the Law of Torts my perhaps be made. At 
page 576 the rule of law is laid down as follows: 


“ Although a person is not responsible: for allowing the escape of things 
which are naturally on his land, he is responsible for causing their escape. 
-He is not entitled to relieve his own land of a burden by casting it upon the 
Jand of his neighbour. Thus he is responsible for the escape of water from 
‚his land, if the escape is due to some embankment, channel or other artifi- 
cial structure made or maintained by him there, or to any other alteration 
cin the natural condition of his laad. ” 





1, (1877) 2 A.C. 781. 2. (1917) A.C. 556. 
3. (1876) L.R. 2 Ex. I, 
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It is unnecessary to multiply authority on this point which 
tomy mind is very clear. This is certainly a case in which. 
there has been considerable damage, and the only point urged 
was that there was no injuria. But from what I have said 
above it is clear that.in this case there is both injuria as well 
as damnum. It therefore. follows that the decrees appealed 
from are right and that the second appeals should be dismiss- 
ed with.costs,’ ` 


There is a Seer ae of cross-objections filed in one of 
these appeals, S.A: No. 1566 of 1931, on which nothing has. 
been said though’ atténtion was directed to its existence. It is. 
therefore unnecéssary to say anything about it except that it is- 
dismissed but without costs. 


Venkatar amana Rao, J.--These second appeals raise a ques- 
tion as to the right of a land-owner to divert the flood water 
of a natural stream passing through his land on to adj joining: 
lands to ‘save his property from injury. The facts are not in 
dispute. Thereis a natural stream known as Gorrikandi which 
passes through Gollaprolu village which belongs to the plaintiff 
and irrigates the lands ` in the said village and other villages. It 
runs from west to east. There are bunds on either side of the 
stream which are mostly of sand and earth and they form the: 


. banks of the stream and conserve and confine the ordinary. 


course of the. stream within them. The railway line of the 
defendant, the Madras “and Southern Mahratta Railway Com- 
pany, Ltd., from’ Madras to Waltair, passes through the village . 
of Gollaprolu and runs. from south to north. There is a 
railway bridge belonging to the railway company across the 
stream in the village of Gollaprolu. It is also a fact that 
Gorrikandi is-a rapid stream at or about the suit locality. On 
or about 27th July, 1925, there were heavy rains, the result of 
which was to causé high floods in the stream. On the 28th 
July, 1925, it was found at about 10 a.m. that the water had. 
considerably risen in ‘the.stream. The Permanent Way Inspec- 
tor who was on ‘the spot thought that owing to the impact of 
water the bridge.was in danger. He waited for two hours and 
then resolved to-cut open the northern side of the bund to the 
east of the bridge to prevent danger to the bridge and to the 
travelling public: -He accordingly did so. The result was the 
flooding of the Jands of the plaintiff and the consequent damage 
to them. It was found that the Inspector did not act negli. 
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gently but acted bona fide with the intention aforesaid. It was 
also found that the site of the bund at the suit locality was the 
property of the railway company and the place where the 
breach was effected was within its limits. The suit out of 
which S. A. No. 1566 of 1931 has arisen was filed by the 
Maharajah of Pithapuram, as the then proprietor of the 
Gollaprolu estate, for damages and other reliefs. A similar 
claim was made by the tenants of the estate in regard to the 
lands in their occupation in the suit out of which S.A. No. 1572 
arises. The allegations in the plaints in both the suits are 
more or less similar. The plaintiff in the suit out of which 
S.A. No. 1566 of 1931 arises, after alleging wrongful opening 
of the bund and diversion of water, puts the basis of the claim 
thus in paragraph 10 of the plaint: 

“The bund has been in existence from time immemorial at that height till 
the defendant interfered with it and has served to protect the plaintiff’s lands 
on the north from floods and also to ensure a steady supply of water to the 
plaintiff’s lands at the tail end of the stream. The plaintiff is entitled to 


enjoy the protection afforded, as aforesaid, by the bund in the accustomed 
manner and without interference by the defendant. ”. 


The main defence of the Railway Company is thus 
formulated in paragraphs 2 and 3 of thé written statement: 


“2. The defendant company states that on or about the 27th July, 1925, 
there were heavy rains in and about Gollaprolu and the water in the 
Gorrikandi stream swelled into a flood and rose so as to submerge the girders 
of the defendant Company’s bridge No. 449 over the said stream and threa- 
tened to wash away the bridge and the railway line thus endangering the pro- 
perty of the defendant company and the safety of the public and also the 
plaintiff’s lands. Thereupon, the defendant company’s Permanent Way 
Inspector made an opening in the northern bank of the stream at a point lying 
within its own limits solely for the purpose of averting imminent danger to 
its property which was occasioned by forces beyond the defendant company’s 
control.” 

“3. The defendant company charges that. in the circumstances it was 
legally justified in the steps it took to defend its property and is not liable to. 
the plaintiff in damages or otherwise for any injury caused by the flood water 
flowing on to the plaintiff’s lands as a consequence of measures taken 
in defence of its property.” 


Both the Courts gave a decree in favour of the plaintiffs 
for damages. These second appeals are against the decrees ir 
the said suits. The question, therefore, is, is the railway com- 
pany liable in the circumstances and on the facts admitted and 
found.as above? me 

It is well settled that an owner of land by or’near a river 
is not entitled to make any change in the alveus and disturb the 


ordinary course of the river. The effect of such interference 
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might be to direct the flow of the river with a great degree of 
violence upon the opposite bank or upon some other portion of 
the same bank and would be productive of considerable damage 
to property at or near the said bank. As a necessary corollary 
to this, it has been laid down that the course which the flood 
water takes should not be changed to the prejudice of the pro- 
prietors lower down (vide Menzies v, Earl of Breadalbane!) 
and the natural barriers should not be cut so as to permit water 


- to flow where otherwise it would not. (Cf. Attorney-General 


v. Tomline?.) This obligation is imposed by law irrespective of 
the ownership of the bed. Of course a landlord may take such 
precautions on his lands to defend his property against fiood, 
but always subject to the limitation that he cannot interfere 
with the alveus of the river. (Viscount Cave in Gerrard v. 
Crowes.) 

It is admitted in the written statement that the bunds in 
this case form the banks of the stream. The bank is only the 
outermost part of the bed on which the river naturally flows. 
The bunds therefore form the natural barriers confining the 
flow of water in a particular course. As observed by the 
learned Judges in Sami-ullah v. Makund Lals: 


“Where there is a natural outlet for a natural stream, no one has power, 
for the safety of his own property, to divert or interfere with its flow, and 
if he does so, he is ordinarily Hable to pay to any one whois injured by his 
act, no matter how the water, before the mischief, came into the water- 
course,” 


Therefore the cutting open of the bund is an interference 
with the natural outlet of the water in the stream in question. 
Mr. Krishnaswami Aiyangar relied on a passage in Salmond 
on the Law of Torts to the effect that a landowner may 
lawfully remove from his land an enbankment or other 
artificial structure which serves as a protection to the adjoin- 
ing land of his neighbour against the natural flow of water. 
There is no evidence given in this case that the natural flow 
of flood water was through the lands of the plaintiff and that 
the bund is an artificial protection against the said natural 
flow. On the other hand, it is conceded in the written state- 
ment, as pointed out above, that it is a.natural barrier, being 
the bank of a stream. Therefore the observations of the learn- 
ed writer have no application to the facts of the present case. 





1. (1828) 32 R.R. 103: 3 Bligh (N.S.) 414: 4 E.R. 1387, 
2. (1880) 14 Ch.D. 58. 3. (1921) 1 A.C. 395 at-397, 
4, (1921) LL.R. 43 All, 688 at 690. 
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It is again contended that the rule above stated in regard 
to the obligation not to divert the flow of a natural stream 
would not apply to a case of extraordinary flood and certain 
observations of the Lord Chancellor in Menzies v. Earl of 
Breadalbane! have been relied on, namely: 


“ These passages to which Iam now alluding, have reference to the 
-accidental and extraordinary casualties from the flood suddenly bursting 
forth, and they go to this, that, in such a case, the parties may, even to the 
prejudice of their neighbours, for the sake of self-preservation, guard them- 
‘selves against the consequence.” $ 


But here comes the distinction made in law between steps 
taken to prevent an extraordinary flood coming on and steps 
taken to divert it when the flood is on, or, in other words, 
between strictly protective measures and measures actively 
transferring the flood water on to the land of another. 

One of the recognised exceptions to the maxim “‘sic utere 
tuo ut alienum non laedas’ is that a landowner can erect works 
‘on his land or take steps to prevent a risk from a common 
‘enemy such as rain, floods or incursions from the sea. The 
law allows “a reasonable selfishness” in doing so even though 
‘damage might be caused to a neighbour thereafter. As Lord 
Bramwell observes in Nield v. London and N.W. Railway 
Co.2: 

“ He who puts up a barricade against a flood is entitled to say to his 
neighbour who complains of it: ‘ Why did not you do the same?’ ” 

This is to preventa threatened flooding. Lindley, L.J., 
likewise says in Whalley v. Lancashire and Yorkshire Rail- 
way Co.3: 

“ Tf an extraordinary flood is seen to be coming upon land, the owner of 
:such land may fence off and protect his land from it, and so turn it away, 


‘without being responsible for the consequences, although his neighbour may 
‘be injured by it.” 
But he then adds: 

“ Of course there is a difference between protecting yourself from an 
‘injury which is not yet suffered by you, and getting rid of the consequences 
-of an injury which has occurred to you.” 

The rule of law is thus stated in Theobald’s Law of Land 
at page 6: 
“ A landowner may protect his land against an unsual flood, though 


‘hemay thereby cause an injury to a neighbour; but if an excess of 
water has come on toa man’s land, for instance, by an unusually heavy 





1. (1828) 32 R.R. 103 at 108: 3 Bligh (N.S.) 414: 4 E.R. 1387. 
2. (1874) L.R.10Ex.4at 7. >` 3. (1884) 13 QO.B.D. 131 at 140. 
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rainfall, he must not, in order to get rid of it, do any act which would have 
the effect of casting it on his neighbour’s Jand in sucha way as to cause 
damage, which would not have been caused if the act had not been done. 
Nield v. London and N. W. Railway Cot and Walley v. Lancashire and 
Yorkshire Railway Co.? See Thomas v. Birmingham Canal Navigatiow s 
Proprietors Co8” 


In Sami-ullah v. Makund Lal4 the learned Judges of the 
Allahabad High Court similarly observe : 


“ The right of a person to protect his land from extraordinary flood 
extends to the doing of anything which is reasonably necessary to save‘his. 
property; but he cannot actively adopt such a course as might have the effect. 
of diverting the mischief from his land to the land of another person which. 
would otherwise have been protected.” 


In this case what was done was to cut open the bund and 
let down the water in concentrated violence on to the plaintiff’ s- 
lands. That is active transference of the mischief and not a 
protective measure ‘in anticipation of apprehended danger. 
The defendants therefore cannot escape liability for their 
action. Nor can they plead successfully that the occasion was- 
such that there was no exercise of volition behind the action, 
as in the case of the lighted squib (Scott v: Shepherd) for,. 
according to the evidence, the Permanent Way Inspector 
waited for two hours before he deliberately did the act now 
complained of. The Railway Company is therefore liable for 
the damage to the lands of the plaintiff and the decree of the 
Lower Courts is correct. The second appeals fail and are 
dismissed with costs. The memorandum of objections in 
S. A. No. 1566 of 1931 is dismissed without costs. l 


B. V. V. ——— Second Appeals and 
Memo. of objections: 
dismissed. 


1. (1874) L.R, 10 Ex. 4at 7, 2. (1884) 13 Q.B.D. 131 at 140. . 
3. (1879) 43 L.T. 435. 4. (1921) I.L.R. 43 All. 688 at 691. 
. 5. (1773) 2 Black. W. 892: 96 E.R, 525. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND MR. 

‘Justice ABDUR RAHMAN. 

‘The Secretary of State for India 


in Council ..  Petitioner* 
v. 
‘Rm. P. Rm. M. Subramanian 
Chettiar +. Respondent (Plaintif in 


O. S. No. 47 of 1929— 

Appellant in Appeal No. 

506 of 1931 on the file 

_ of the High Court). 

Court-Fees Act (VII of 1870), Ss. 7 (v) and 12~Realisation of deficit 

court-fee~—Powers of appellate Court—Part of subject-matter of suit pending 

‘before appellate Court—Procedure—Suit for partition and possession by 
excluded co-sharer—Court-fee payable. 

` © Where only a part of the subject-matter of the suit is the subject 

-of appeal-and is before the appellate Court, that Court acting under S. 12 of 

the Court-Fees Act can realise the deficit court-fee only in respect of that 


part and not on the entire subject-matter of the suit. 
` Kerala Varma v. Chadayan Kutti, (1891) LL.R. 15 Mad. 181, followed. 


Radharanee v. Kshetra Mohan, (1935) 40 C.W.N. 406, not followed. 

Where ina suit for partition and possession among co-sharers the plaintiff 
alleges his exclusion from possession of the property the court-fee payable is 
vad valorem under S. 7 (v) of the Court-Fees Act. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to issue an order calling upon 
the plaintiff to pay the deficit court-fee in O.S. No. 47 of 1929 
-on the file of the Court of the Subordinate Judge of Tinnevelly 
and in Appeal No. 506 of 1931 preferred to the High Court: 
against the decree in the said O. S. No. 47 of 1929 on the file 
of the Court of the Subordinate Judge of Tinnevelly, and in 
‘default thereof, action should be taken under S 12 (2) of the 
Court-Fees Act. 

_ KS, Champakesa Aiyangar for the TE Pleader 
EK. S.Krishnaswami Aiyangar) on behalf of the Government. 


N. Srinivasa Aiyangar for Respondent. 
The judgment of the Court was delivered by ` ` 


Venkatasubba Rao, J.—In the appeal that we have just 
‘disposed of, a question of court-fee has been raised on behalf 
of the Government under S. 12 B of the Court-Fees Act. 
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The suit is in effect one for partition and possession, brought 
by the plaintiff against his co-sharers. He claimed in the plaint 
two separate shares, each of one-eighth, on the ground that he 
purchased them from two different co-owners. He fixed the 
total value of the entire one-fourth share at Rs. 14,000 and 
paid in respect of the relief of “partition and separate posses- 
sion” of that share, Rs. 100 as court-fee under Schedule II,. 
Art. 17-B (Madras Amendment) of the Court-Fees Act. 


It must be mentioned that previous to the suit, he had 
applied to the Collector for separate registration, which was- 
refused. He therefore prayed for a declaration that he was. 
entitled to get himself registered as a landholder to the extent. 
of the one-fourth share. In respect of this relief he paid a 
court-fee of Rs..100 under Schedule II, Art. 17-A (Madras. 
Amendment). 

Thus, the plaintiff paid on his plaint in respect of these- 
two reliefs Rs. 200 as the court-fee. Here on the memo-. 
randum of appeal also, he paid a similar amount. 


The appeal, as will be evident, from what has been stated’ 
in the judgment just delivered, deals with the one-eighth share 
of the seventh defendant alone. The question has been raised: 
whether under the terms of S. 12, the plaintiff can be called on: 
to pay the deficit court-fee payable on his plaint (in the lower 
Court) in respect of the other one-eighth share. 

The relevant portion of the section reads thus :— 


“ Whenever any stich suit comes before a Court of appeal, reference or- 
revision, if such Court considers that the said question has been wrongly- 
decided to the detriment of revenue.” 

There are three possible positions :— 

(i) Notwithstanding that the appeal is confined to a part of the suit.. 
it may be contended that the whole suit has come before the Court of appeal. 
Hence the appellate Court has jurisdiction to levy the deficit court-fee in 
respect of the entire subject-matter of the suit. 

(ii) That part of the suit alone as is comprised in the appeal (it may be 
contended) is before the appellate Court. In that case deficit court-fee only. 
in respect of that part of the suit can be Jevied. 

(iti) Only a part of the suit being comprised in the appeal, the suit: 


as such is not before the appellate Court. Therefore the section has no appli-- ~ 


cation at all. 
On this point there are two reported decisions. In Kerala: 
Varma v. Chadayan Kutti! the facts were; the suit related to- 





1. (1891) LLL.R. 15 Mad. 181. 
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three parcels of land but the defendants’ appeal was in respect 
of only one of them. The suit was valued at Rs. 480 odd. The 
appellate Court held that it ought to have been valued at about 
Rs. 1,100. The deficit court-fee not having been paid, an order 
was made, “original suit rejected.” The learned Judges 
(Wilkinson and Shephard, JJ.) held that the District Judge’s 
order was irregular, on the ground “he had no jurisdiction over 
the whole subject-matter of the suit, the appeal by fourth 
defendant relating to one item only”. The judgment is brief, 
but the decision is perfectly clear. In other words, of the three 
possible views mentioned above, it was the second view that pre- 
vailed. It is a ruling of a Bench of our Court, which does not 


appear to have ever been questioned, and there is no reason why 
we should now depart from it. 


Radharanee v. Kshetra-Mohan1 is the second of the two 
cases referred to above. There the suit related to four mort- 
gages and the lower Court accepted Rs. 2,775 to be the correct 
court-fee payable on the plaint. The defendants appealed in 
regard to a part of the suit claim, namely, the amount claimed 
on the basis of the fourth mortgage bond alone. The appellate 
Court held that the proper court-fee payable in the Court 
below was Rs. 6,000 odd. The question arose, could the 
appellate Court make an order for the payment of this entire 
amount? The answer was given in the affirmative. It will be 
seen that the decision is at variance with what was held in 
Kerala Varma v. Chadayan Kutti2. But from the judgment, 
which in this case also is very brief, it would appear that the 
argument that was put forward and negatived, was that indicat- 
ed in position No. (iii) above. It follows therefrom that 
position No. (ii) did not fall to be considered in that case, that 


is, the position accepted in the Madras case; nor was that case 
referred to or cited. 


The’ section is not happily worded, but we think that 
the view taken in Kerala Varma v. Chadayan Kutti2 is the 
most reasonable. 


The question then remains, what was the court-fee payable 
on the plaint in respect of the seventh defendant’s one-eighth 
share? There is a distinct averment in the plaint, that the first 
defendant is in possession of the plaintiff’s share which means, 


1. (1935) 40 C.W.N, 406. 2. (1891) LL.R. 15 Mad. 181. 
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that the plaintiff is out of possession. The prayer in the suit, 
which is in accordance with this allegation, is both for partition 
and separate possession. Where the plaintiff is in possession, 
actual or constructive, and merely seeks to change the form of 
his enjoyment by obtaining a divided, in the place of, an un- 
divided share—in such a case there is a conflict of judicial 
opinion as to the appropriate provision applicable. But where, 
as here, the plaintiff has been excluded, upon his allegation, 
from possession, there can be no doubt whatsoever that the 
court-fee payable is ad valorem under S. 7 (v). 

It is for the Government to show that the court-fee 
of Rs. 100 (paid in the lower Court in respect of this 
relief) is insufficient. It was on the assumption, that court- 
fee was payable on the market value of the one-eighth share 
(that is, Rs. 7,000), that the case was argued on behalf of the 
Government. But-the suit property is a mitta, which it is not 
disputed, is an “estate”, and the value of the land, is to 
be deemed to be, under S. 7 (v) (a) twenty times the annual 
revenue payable. It has not been shown what the annual 
revenue is, in other words, there is nothing to show that twenty 
times the annual revenue amounts to a figure in excess of the 
sum on which Rs. 100 (the amount actually paid) would be the 
proper court-fee. So much for the plaint in the Court below. 
The same remark would apply to the court-fee paid on the 
memorandum of appeal. 

Finally, one word as regards the contention in respect of 
the relief of declaration. The value of the seventh defendant’s 
share (which alone has come before the appellate Court} is 
less than Rs. 10,000, and therefore the court-fee payable on 
the plaint under Schedule II, Art. 17-A (i) (Madras Amend- 
ment) is Rs. 100 and not Rs. 500, and that sum has been paid. 
It is unnecessary in this view, to consider the other question 
raised, namely, whether the prayer as to declaration was super- 
fluous and therefore no court-fee was payable in respect: of 
that relief (Kattiya Pillai v. Ramaswamia Pillai), 


In the result, we must hold that the moverament: s conten- 
tion has not been made out. 
B.V. Ve ` ——— `. ` Order made. 





sd, (1929) 56 MLJ. 394, = pion 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND MR. 

JUSTICE ABDUR RAHMAN. 

Katragadda Venkayya and others .. Appellanis* (Defen- 


dants) 
v. 
K. Narasimhacharyulu and others .. Respondents (Plaintiff 
and Defendants). 


Hindu Law—Alienation by father of joint family properties—Son’s attack 
of alienations after some time—Iminorality alleged—Test is there must be 
connection between the debt and the immorality alleged. 

It has to be remembered that the rule of exemption from payment of 
illegal and immoral debts engrafted on the substantive pious obligation 
doctrine, contains in itself the necessary safeguard, that direct connection 
should be shown between the debt and the immorality set up. 

In a case where a son attacked the alienations of his father in favour of 
a number of alienees and the facts in evidence let in did not prove any pro- 
fligacy on the part of the father beyond a single lapse wherein too he was 
alleged to have been devoted to a Sudra girl not amounting in its 
form to a marriage in Jaw and had by her a number of children also, but even 
in the case of a single sale out of those impeached, no connection between 
the transaction and the alleged immorality had been shown, 

Held, that some connection must be shown between the debt attaċked and 
the father’s immorality, otherwise the alienations were valid. 

Sri Narain v. Lala Raghubans Rai, (1912) 25 M.L.J. 27: 17 CW.N. 124 
(P.C.); Shyam Narain v. Suraj Narain, (1932) 64 M.L.J. 148 (P.C.), followed. 

The rule which the above cases formulate while protecting the son’s 
rightas far as possible, is designed to prevent ill-advised and reckless 
‘attacks. f 

Appeal against the decree of the Court of the Subordinate 


Judge of Bezwada in O. S. No. 70 of 1926. 


Advocate-General (Sir A. Krishnaswami Aiyar) and A. 
Lakshmayya for Appellants. 

G. Lakshmanna and G. Chandrasekhara Sastri for Recni: 
dents. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This suit, euphemistically termed 
a partition suit, although there was not a cent of land to parti- 
tion, was brought by the plaintiff as against as many as nearly 
‘100 defendants, for the purpose of recovering several items of 
property alienated by his father. This was a ‘harassing and 
‘blackmailing suit which, in view of the extreme vagueness of 
‘the plaint, ought not to have been allowed, in the absence of 
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full particulars which ought to have been insisted upon, having 
regard to the settled law on the point, to proceed to trial at 
all. Several families, some of humble status, have, there can | 
be no doubt, been ruined-by this litigation. It is not a little 
surprising that the lower Court has, casting to the winds all 
principles of law and of procedure, thought fit to pass a decree 
in the plaintiff’s favour. 


This suit is true- to type. The complaisant father, who 
stirred up the son, was impleaded as the first defendant. Some 
of his near relations, who, though being alienees, profited by 
the father’s so-called profligacy, were conveniently left out and 
actively aided the plaintiff in the conduct of the suit (see 
paragraph 42 of the judgment). When titles were questioned 
of about a hundred persons, a bare averment in the plaint was 
thought sufficient, that the father led an immoral life by keep- 
ing concubines and wasted his property. It has been forgotten 
that the rule of exemption from payment of illegal and 
immoral debts, engrafted on the substantive pious obligation 
doctrine, contains in itself the necessary safeguard, that direct 
connection should be shown between the debt and the immo- 
rality set up.’ Ignoring this simple principle, the judge (who, 
by the way, was different from the judge who heard the case) 
adopted a wrong method of approach and wrote a judgment 
of inordinate length, filled with a mass of irrelevant detail. 
This has rendered a prolonged investigation on our own part 
necessary. 


The plaintiff’s father Subadranachari was a Sri Vaishnava 
Brahmin and a well-read Sanskrit scholar. His own father 
died in 1891 leaving some landed property and some debt when 
he was about 25 years old. The wife, whom he had married 
during his father’s lifetime,. died somewhere about the year 
1896. He tried to marry again, but the girl of his choice 
refused to accept him, on the score; that he had lost his looks 
owing to an attack of small-pox. - In 1898 he came in contact 
with a Sudra girl named Anjani, a maiden then, belonging to 
a wandering tribe of street-actors. Her father was persuaded 
to hand her over to him; by the execution of a formal docu- 
ment, and ever since then to the end of their common lives, 
they remained faithful and devoted to each other. It has been 
contended by the learned Advocate-General that the dedication 
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of this girl=—so it is stated in the document—to this high-class 
Brahmin, in pursuance of a supposed vow of her father, 
amounted to a legal marriage. This argument has become 
possible by reason of Anjani’s evidence given in the box 
(apparently she was not willing even then to debase herself) 
on behalf of the plaintiff, to the effect that there was a real 
marriage, which the appellants rightly claim, to be an admis- 
sion binding upon him. There can of course be no legal 
impediment to such a union, which would under the Hindu 
Law texts be a Anuloma marriage (Morarji v. Administrator- 
General, Madrasi. The learned Judge curiously enough does 
not deal with the question of fact which this raises; but there 
can be no doubt whatsoever, that there was in fact no marriage, 
and that the legal document executed was intended to mask 
the true nature of the transaction, namely, the irrevocable 
handing over of the girl to the first defendant. The fact was, 
that the latter wanted to strengthen his position against even- 
tualities, should civil or criminal proceedings be instituted. 
The case therefore must go upon the footing of there having 


been’an irregular union, not amounting to a marriage in law.. 


To continue the narrative, the first defendant married a second 
wife in 1899 and had by her, a son, the plaintiff, and a 
daughter with whom we are not concerned. Anjani, however, 
was prolific having borne ten children by 1910 (with the sub- 
` sequent period we are not concerned), during which year, the 
‘first defendant parted with the remnant of his property. 
Although the Judge refers to this man as notoriously profligate, 
his life with Anjani was the only lapse that has been proved— 
the gravamen of the charge against him being, that although 
his normal family was limited to four members, he was obliged 
by this commitment to support an extra dozen. The rule of 
pious obligation was conceived for the father’s spiritual 
benefit; but the unscrupulous son, as if to parody the doctrine, 
thinks it his pious duty, when launching a suit of this sort, to 
make his father appear as depraved as possible and to that end 
he calls him a sensualist; a drunkard and a gambler. In this 
case, though typical in other respects, the vice of drinking was 
not imputed to the man; but reckless charges were made 
in regard to the other two matters, it being suggested that he 


te eae 


1. (1928) 55 M.L.J. 478; LL.R,52 Mad. 160. 
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gambled freely and kept women at each of the half a dozen 
towns or villages he visited. These charges, as already indicat- 
ed, have not been in the least made out. On the contrary, 
what emerges from the evidence is, that on the introduction of 
the canal system in 1895, he started improving his existing land, 
converting it to wet and buying fresh land, and for these 
purposes, borrowed money and spent it lavishly. Moreover, 
there were four deaths in the family in the course of two 
years after his father’s demise, which landed him in expense. 
In addition to this, he incurred expenditure in dismantling his 
old house and building a new garden house and in getting his 
second marriage performed (see D. W. 3’s evidence). The 
learned Judge concedes that not even in the case of a single 
sale out of those impeached, has the connection between 
the transaction and the alleged immorality been shown. As 


will be seen presently, wherever a sale has been supported by an 


antecedent debt, its existence has been proved beyond doubt 
and more than that, as the recitals in the documents show, each 
of them has been proved to have been incurred for a legitimate 


. purpose. In spite of this, the learned Judge, adopting what he 


chooses to call a process of exclusion, set aside the transac- 
tions. He argues in this way: the first defendant was living 
with Anjani; ergo he was a notorious profligate. It is 
unlikely that legitimate purposes could have exhausted his 
wealth. Therefore the money that he borrowed must have 
been spent in connection with his immoral life. This method 


of treatment has in numerous cases been deprecated. It has 


been held in Sri Narain v. Lala Raghubans Rai! that the mere 
fact of a person being of immoral habits does not raise any 
inference connecting the particular debt with his immoral 
conduct. In their judgment that has been approved by the 
Privy Council, the learned Judges (Sir John Stanley, C.J. and 
Bannerji, J.) observe :— 

“It has been repeatedly held that some connection must be shown 
between the debt and the father’s immorality. ” 

The theory of the elimination or exclusion, relied on and 
applied by the lower Court, has been expressly negatived in this 
case, the learned Judges finding that in spite of the general 
evidence of immorality, the plain indications were, that the 
debts were incurred for the necessities of the joint family (see 


pe 1. - 1912 25 M.L.J. 27:47 CWN. 124(P.C). 
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page 127). Again, in the recent case of Shyam Narain v. 
Suraj Narain! their Lordships of the Judicial Committee observe 
that all that had been shown there was to establish a general 
charge of immorality, and go on to say that that is not 
sufficient, “as has been said more than once by this Board.” 
Here then is a solution of the conflict between the father’s 
undoubted power and the son’s right to call in question the 
other’s alienation. The rule which the abovementioned cases 
formulate, while protecting ihe son’s right as far as possible, 
is designed to prevent ill-advised and reckless attacks. The 
judgment of the Court below, on its own showing, has ignored 
this principle and applied to the facts the very opposite of it. 
However, as already hinted, we have independently examined 
each alienation with-a view to test whether it can be supported. 
It may be stated that the lower Court seeks to find support for 
its view, in some observations of Kumaraswami Sastry, J., in 
Gurumurthi Aiyar v. Subramaniam? which, with great respect, 
are opposed ‘(as shown above) to the law as declared by the 
Privy Council. 

Then, another question has been raised, whether the main- 
taining of his illegitimate children by the Brahmin father could 
in law be termed an immoral purpose. In view of our deci- 
sion on the main question, it is unnecessary to deal with this 
point. 

In our opinion, the plaintiff has signally failed to make 
out that any of the sales impeached by him is liable to be set 
aside. We shall now proceed to consider the case of each sale 
in the light of the evidence adduced. = 
_ The sales fall under two groups: (i) those supported by 
antecedent debts and (ii) those effected for necessity. We 
shall deal in the first instance with the sales falling under the 
first group. 

First Group :— * * ka * 

Second Group :— * * k * 

The lower Court’s finding in respect of each of these sales 
(falling under the second group) is reversed and everyone of 
them is confirmed. 

The result of our judgment’ is that all the sales falling 
under both the groups have been confirmed. The appeal is thus 
fully ee with costs throughout. 

K. C. 





Appeal allowed. 
1, (1932) 64 M.L.J. 148 (P.C.). 2. (1924) 107 I.C. 401 at 411 and 412, 
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IN: THE ‘HIGH COURT OF JUDICATURE AT ADRS 
C PRESENT:—Mr. Justice Horw. a 
Muhamed Mohideen Nachiar’ and 


„others. >`, .. Petitioners* (Resporidents- 
Plaintiffs) 


ra 


PEIEE V. i . 
Muhamed. Naina Maracair and ; 

` others .. Respondents (Petitioners- 
. nE Defendants 1 to 5). 


1 Cwi Procedure Code (V of 1908), Sch, I1, para. 18—A pplication ‘for stay 
under—When to. be filed~ Defence that under Agreement of Partnership, 
matter to be referred to arbitration—If can be treated as application under 
para, 18—-Order adjourning sutt sine die—Not pr oper—Proper order. 


Where a suit was filed in August, 1933 “and the. issues were framed 


in December of that year but an application to stay the suit was put in by-the 


defendant only in -1936 and that at the instance of the Court, it cannot be said 
that thé provisions of para. 18 of Sch. IT of the Civil Procedure Code have 
been.complied with. The provisions of that para. are mandatory and such an 
application should be filed at the earliest possible opportunity. 


The fact that a defence was raised in the written statement that under 
the agreement of partnership the parties are bound to appoint arbitrators is 
not tahtamount to an application for stay under para. 18 but is only a ‘defence 
to the suit. 

Where the Court refers the suit to arbitration in accordance with the 
‘agreement to refer to arbitration ander para. 18 an order adjourning the suit 
sine die is not proper and the proper order is to adjourn the suit for a definite 
period. 


Petition’ under S. 115 of Act V of 1908, praying ‘the High 
Court to revise the order of the District Court of South Arcot, 
‘dated dst May, 1937, and made in CMA. No. 71 of ' “1936 
against the order dated 24th May, 1936 and made in I.A. No. 
262 of 1936 in O.S. No. 57 of 1933 on the file of the Court of 
the Subordinate Judge of Cuddalore. 

T. D. Srinivasachariar for Petitioners. 

:-S. K. Ahmed Meeran for Respondents. . 
` The Court delivered the following - 


Jupament.—The defendants in their written statement in 
this suit raised various defences and one of them was that the 
plaintiffs had agreed to submit their case to arbitration. 


‘Various issues were framed, one of which was whether the 


Court had jurisdiction. That issue and another were ‘heard 


nearly three years later; and on the last day of arguments on 


a Ns 








; * CR.P. No, 902 0.1937, - _ 7th September, 1937., 
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these issues the Court drew the attention of the vakil for. the 
defendants to the fact that he should, under paragraph 18 of 
the second schedule to the Civil Procedure Code, have put in 
an-application for a stay. The defendant’s vakil acted on this 
and filed a petition; but even then the petition did not contain 
some of the necessary elements and it had to be amended. 
Orders were then passed granting stay of the suit to permit 
the parties having recourse to arbitration. In the first instance, 
a.stay for six months was granted and later the suit was 
adjourned sine die. An appeal was filed to the District Court, 
which upheld the orders of the Subordinate Judge. 

In revision it is urged that the Subordinate Judge acted 
illegally in granting a stay at such a late stage of the proceed- 
ings; for the provisions of paragraph 18 of the second schedule 
like those of S. 22 of the Civil-Procedure Code, require an 
application at the earliest possible opportunity or at or before 
the framing of issues if stay is to be granted. 

` The Courts below seem to be of opinion that this objection 
of the plaintiffs was a highly technical one and one that should 
not be allowed to prevail. Certain cases were quoted before 
them; but they came to the conclusion that although there was 
no ambiguity in the language of paragraph 18 of the second 
schedule, yet it did not appear probable that paragraph 18 
intended to lay down any rigid rule. Réference was made 
to Dinabandhu Jana v. Durgaprasad Jana! where it was 
only in’ the High Court in appeal that an objection was 
raised that no application for stay had been putin. In that 
case, not only had one side failed to put in an application for 
‘stay, but the other side had failed to take any objection to the 
proceedings on that ground; and so the Calcutta High Court 
thought that the best procedure to adopt was to remand the 
“stiit to the stage of framing issues so that the trial Court could 
consider the merits of an application for stay. 1 do not think 
there is anything in this case which suggests that the learned 
Judges of the Calcutta High Court who heard that appeal 
thought that the provisions of paragraph 18 of the second 
“schedule were not mandatory. The wording of paragraph 18, 
as wellas of S. 22 of the Civil Procedure Code, is clearly 
mandatory and if any authority were needed for the position, 
it is found in Firm Behari Lal Kanhaya Lal. v. Official 


1, (1919) LL.R. 46 Cal, 1041 (F.B.). 
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Receiver, Lahore! and Shiv Datt v. Motiram?. The suit was 
filed in August, 1933 and issues were framed on 5th Decem- 
ber, 1933. The petition for stay, far from being filed at the 
earliest opportunity, was put in only at the instance of the 
Court on 11th September, 1936. It cannot therefore be said 
that the provisions of paragraph 18 of the second schedule 
were complied with; and I think the lower Courts were wrong 
in treating the provisions of this paragraph so lightly. It is 
clearly beyond the powers of a Court to treat some laws of 
the legislature as being less binding on them than others. 

It is however argued that although the defendants did not 
put in a regular petition for stay, paragraph 6 of the written 
statement is tantamount to an application for stay. Paragraph 
6 runs as follows :— 


“ This defendant submits that the suit is barred by Art. 14 of the Agree- 
ment of Partnership, whereby all the parties are bound to appoint arbitrators 
in accordance with Art. 119 of the Code of Civil Procedure in force at 
Padang for the purpose of settling the accounts and distributing the shares. 
This defendant specifically called upon the plaintiffs to act in accordance with 
the said provision and not to rush to Court with a suit for accounts. The 
said clause is further evidence of the intention of the parties to be bound only 
by the authority and jurisdiction of the Courts at Padang.” 


Clearly, this paragraph was intended to be one of the many 
defences set up by the defendants to the plaintiff’s suit and the 
final prayer was that the suit should be dismissed. Paragraph 
6 cannot therefore in itself be interpreted as an application for 
stay. It is however possible to argue that if this defence were 
accepted, the Court could not go on with the suit; but would be 
obliged, if it thought that the matter should be referred to 
arbitration because the parties had contracted to do so, to stay 
the suit; and that although no application for stay was specifi- 
cally made, yet the consequence of this defence was that the 
suit.should be stayed. This argument was one that ought not, 
I think, to be accepted; for upon the filing of a suit the power 


‘of the parties to refer the matter to arbitration ends; and as 
paragraph 18 of schedule II itself shows, an agreement to 


arbitrate does not operate as a stay of suit. 
Nevertheless, sitting in revision, I am reluctant to inter- 
fere because substantial justice has been done by the Courts. 


It seems eminently desirable that as the parties had contracted 


to arbitrate, they should be compelled to do so. The plaintiffs 
ii EEEE ESEAS : 


1. AIR, 1925 Lah. 175. ` 2. ALR. 1925 Lah. 322 (1). 
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filed no reply to the written statement of the defendants; and 
until the situation had been cleared by arguments on the preli- 
minary issues and by a decision by the Court on those points it 
was not easy to say what the next step in the proceedings for 
the disposal of the dispute between the parties was to be. 


I cannot however agree with the learned Subordinate 
Judge that the proper order to pass is ‘adjourned sine die’, 
Clearly the Court ought not to renounce its powers and its 
duties in the disposing of the suit; and it is bound to exercise 
as much control as it can over the proceedings before the arbi- 
trator. It is the duty of the Court to see that the parties do 
_ not delay the disposal of the arbitration proceedings and to see 
that as far as possible they prosecute those proceedings. 

I would therefore modify the order of the Subordi- 
nate Judge by granting an adjournment for one year from 
the last order of adjournment instead of sine die. It would 
then be open to the Subordinate Judge to adjourn the case 
to such further date as he thinks necessary, if the parties 
have done all that they could to further the disposal of 
their dispute before the arbitration tribunal. Although the 
Courts below have not done any injustice to the parties, they 
have passed an order which is technically wrong. I therefore 
order both sides to bear their own costs in regard to this 
petition for stay, in all three Courts. 


S. V. V. 





Order modified. 


PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. 1 


Present :—-Lorp THANKERTON, Lorp WRIGHT AND SIR 
GrorGE RANKIN. 


Raja Ram .. Appellani* 
V. 
Raja Bakhsh Singh and others .. Respondents. 

Mortgage suit--Money decree against surviving mortgagor—Members of 
deceased mortgagor's family impleaded—Enforcement of decree against such 
persons—Permissibility—Civil Procedure Code (V of 1908), Ss. 52 and 53— 
Heirs of deceased mortgagor—Whether hold assets of deceased. 

Two members of a joint Hindu family having executed a mortgage, one 
of them died, and the mortgagee subsequently took proceedings to enforce 
the mortgage, impleading also, among other members of the family, the five 





* P, C. Appeal No. 98 of 1934. * 2nd November, 1937, 
Oudh Appeal No. 15 of 1933, 
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grandchildren by two sons of the deceased mortgagor. The Subordinate 
Judge passed a simple money decree against the living mortgagor personally, 
and against the estate of the deceased mortgagor, but dismissed the suit 
against the five grandchildren of the mortgagor. The mortgagee nevertheless 
applied subsequently for execution of that decree also against the grand- 
children and their family property. 


Held, that the interests of the grandchildren of the mortgagor could not 
be regarded as property of the deéeased come into their hands and that they 
could not be rendered liable for the decree in execution. 


Decision of the Chief Court of Oudh at Lucknow, affirmed. 


Appeal from a decision of the Chief Court of Oudh 
at Lucknow, dated 27th February, 1933, reversing a decision 
of the Subordinate Judge of Hardoi, dated 27th October, 
1931. 


The facts relating to the appeal are fully stated in the 
judgment. The order of the Subordinate Judge which was appealed 
against allowed execution of the mortgagee’s decree to proceed 
against the grandchildren of the deceased mortgagor by his two 
sons although the Subordinate Judge in granting the decree had 
originally dismissed the grandchildren from the action, The Judge 
gave no reasons for rejecting the objections made by the grand- 
children to being rendered liable under the decree. The Chief 
Court expressed the view that under the Hindu Mitakshara law 
the sons and grandsons of the deceased mortgagor were liable to 
pay the debts of their father and grandfather, even though the 
debt was incurred for the debtor’s and not the family’s benefit, 
provided that the debt were not contracted for illegal or immoral 
purposes, The Court nevertheless. held that the difficulty in the 
present case had arisen from the fact that the mortgagee’s action 
had been dismissed against the grandchildren although they had 
not pleaded the facts which might have justified it. There was no 
personal decree against the deceased mortgagee, and the decree 
sought to be executed, although open to objection, had unfortu- 
nately become final with the result that the Court must take it as it 
was, They accordingly allowed the appeal and released the 
grandchildren’s property from liability under the decree. 


M.H. Rashid for Appellant--The appellant was entitled to 
execute the decree against the whole family of the deceased 
mortgagor, the joint family property being liable. The decree 
against that mortgagee’s assets amounted toa decree against him 
personally. Further, the dismissal of the grandchildren from the 
suit was no bar to the execution of the decree against the assets of 
the deceased mortgagor in the hands of his grandsons; and there 
is no-distinction between the sons and the grandsons of the 
mortgagor in law. 
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L.M.D, de Silva for Respondents——The property of the 
grandchildren was not liable to be sold in execution under the 
decree of the 13th May, 1931; but quite apart from that question 
that decree once passed was binding on the parties and conclusive 
of their rights. 

2nd November, 1937. Their Lordships’ judgment was 
delivered by 

Sir George Rankin.—On the 15th November, 1920, two 
persons named Badri Singh and Chandika Singh, members of 
a joint Hindu family governed by the Mitakshara, executed a 
mortgage deed in favour of the appellant, Raja Ram. Badri 
Singh having died, the appellant, on the 25th August, 1930, 
brought a suit in the Court of the Subordinate Judge at 
Hardoi to enforce the mortgage. He impleaded seventeen 
defendants. In addition to Chandika Singh (defendant No. 3) 
and other persons, he sued Badri Singh’s two sons, Gaya 
Singh and Randhir Singh (defendants 1 and 2), and their five 
sons (grandsons of Badri Singh) (defendants 8 to 12), who 
are now the five respondents to this appeal. 

The relationship of the defendants to the suit may be 
exhibited as follows :— 

aa SINGH. 





ae | 
Mitan ae Badri ee 
frie | l. dea 
Chandika Singh Jang Bahadur Gaya Singh Randhir Singh 
(Defendant Singh (Defendant (Defendant 
No. 3) No. 1) No. 2) 
ee ET 
l l | | 
Defendants Defendant Raja Bakhsh Rampal Singh 
Nos. 13—17. No. 4. Singh (Defendant 
(Defendant No. 9) 
No. 8). 
mn bg 
Babu Singh Lalji Singh Munwan Singh 
(Defendant (Defendant (Defendant 
No. 10). No. 11). No. 12). 


For reasons which may or may not have been valid, regard 
being had to the case made by the plaintiff, the decision of the 
Subordinate Judge, dated the 13th May, 1931, was as 
follows :— 


The result is that a simple money decree can only be passed on the basis 
of the deed in suit as against the estate of Badri Singh and against the defen- 
dant No. 3 personally. la 
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I therefore decree the sum of Rs. 19,500 with costs, interest at the 
contract rate on Rs. 10,000 during the pendency of the suit and future interest 
at 6 per cent. per annum on the entire decretal amount as against the defen- 
dant No. 3 personally and against the estate of Badri Singh in the hands of 
the defendants Nos. 1 and 2 under r. 1, O. 20 and r. 6, O. 9, Sch. I, Civil Pro- 
cedure Code. The suit is dismissed as against the other defendants. The 
defendants Nos. 4, 7 and 8 to 17 will get their respective costs from the 
plaintiff. 


On the 15th May, 1931, the appellant applied for execu- 
tion of this decree, not only against Chandika Singh and the 
two sons of Badri Singh, but also against the present respon- 
dents and their interest in the family property, notwithstanding 
that they had been dismissed from his suit with costs. The 
latter objected that execution of the decree could not be had 
against them, but on the 27th October, 1931, the Subordinate 
Judge, on the ground that the whole family estate was liable 
for Badri Singh’s debt, dismissed their objections and allowed 
execution to proceed. On appeal, the Chief Court of Oudh 
set aside this order, and directed (27th February, 1933) that 
the interest of the respondents in the family property be 
released from attachment. This is the decision of which the 
appellant complains, 


Their Lordships are of opinion that the decision is correct. 
If the debt in question was not contracted, for purposes regard- 
ed as immoral by the Hindu law, and if the respondents, being 
grandsons of Badri Singh, were liable therefor to the extent of 
their interest in the joint family property, then the Subordinate 
Judge’s decree of the 13th May, 1931, was erroneous. The 
appellant should have appealed therefrom, claiming that, 
instead of dismissing the suit as against the respondents, the 
Subordinate Judge should have given decree against them in 
like manner as against defendants 1 to 3, namely, as represen- 
tatives of Badri Singh for a sum to be realised out of any pro- 
perty of Badri Singh come to their hands. Such a decree 
passed in accordance with S. 52 of the Code of Civil Proce- 
dure would have attracted the operation of S. 53, and the 
respondents’ interest in the joint property would have been 
liable to attachment under the decree notwithstanding that such 
interests were not “ property of the deceased ” in the strict 
meaning of those words. The same result might have been 
attained in more ways than one had the appellant recovered 
judgment against Badri Singh in his lifetime. But the 


a. 


~ 


I] THE MADRAS LAW JOURNAL REPORTS. . 45 


interests of the respondents cannot be regarded as property of 
their deceased ancestor come to the hands of their coparceners, 
defendants 1 to 3, or any of them. The respondents, having 
been dismissed from the suit with costs, cannot be made liable 
under the decree. - 


Their Lordships will humbly advise His Majesty that this 
appeal .shbould be dismissed. The appellant must pay the 
respondents’ costs. : 


Solicitors for Appellant: Nehra & Co. 
Solicitors for Respondents: Hy. S. L. Polak & Co. 


RCC. —— < ` Appeal dismissed: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE VARADACHARIAR AND MR. JUSTICE 
KING. 


Nyapati Narayana Rao .. Appellant® (Defendant) 
2 Y, : 
Madhavalapu Purushothama Rao .. Respondent (Plaintif). 


Hindu Law—Member of a coparcenary making a will after sending notice 
to the other coparcener of his intention to separate his share from the joint 
family properties—* Communication” whether necessary. 


Where a deceased member of an undivided Hindu family made a will 
disposing of his share in the joint family and for that purpose a registered 
notice containing his desire to get separated from his son, the other member 
of the coparcenary, was relied upon, the question which arose for decision 
was whether the mere posting of the letter of severance was sufficient to 
validate the will executed on the next day afer the letter was posted, 


Held, that it is true that the authorities lay down generally that the 
communication of the intention to become divided to other coparceners is 
necessary, but none of them lays down that the severance of status does not 
take place till after such communication has been received by the other 
coparceners. The anomalous results following from any such view, can 
easily be shown. It would be unfortunate indeed if the validity of a will 
should depend upon the accident as to whether a postman was able to find an 
addressee on a particular date or at a particular place or not; and it will 
sometimes be a very difficult task for the Court to decide how far the 
addressee had with some knowledge of what is coming evaded receipt of the 
notice. It may be that if the law is authoritatively settled, it is not open for 
any Court to refuse to give effect to it, merely on the ground that it may lead 
to anomalous consequences, but when the law has not been so stated in any 


mene 


* Appeal No. 114 of 1932. 7th October, 1937. 


P.C. 
Raja 
Ram 
v. 
Raja 
Bakhsh 
-© Singh, 


Sir 
George 
Rankin. 


Narayana 
Rao 
v. 
Puru- 
shothama 
Rao. 


Narayana 
Rao 
v. 
Puru- 
shothama 
Rao. 


Varada- 
chariar, J. 


a 


46 THE MADRAS LAW JOURNAL REPORTS, [1938 


decision of authority and such view is not necessitated or justified by 
reason of the rule, there will be no reason to interpret the reference to 
‘communication’ in the various cases that may arise, as implying that the 
severance does not arise until notice has actually been received by the 
addressee or addressees. 


Rama Aiyar v, Meenakshi Ammal, (1930) 33 L.W. 384, relied on. 


Appeal against the preliminary decree of the Court of the 
Subordinate Judge of Guntur dated the 28th day of March, 
1931 and the final decree of the said Court dated 2nd October, 
1931 and made in O. S. No. 63 of 1928. 


Vedantam Satyanarayana for Appellant. 
N. Rama Rao for Respondent. 


The judgment of the Court was delivered by 


Varadachariar, J.—The question for decision in this case 
is whether the will (Ex. H) said to have been executed by one 
Seshagiri Row on 4th August, 1926, is genuine and valid. ` 


Seshagiri Rao had two sons, the plaintiff and the first 
defendant; defendants 2 and 3 are the sons of the ‘first 
defendant. Many years ago the plaintiff had been taken in 
adoption by Seshagiri Rao’s wife’s maternal uncle; it happened 
that in the family of adoption the plaintiff did not get much 
property’and the evidence establishes that the plaintiff had 
been pressing his natural father to make some provision for 
him and that that the natural father intended todo so. The 
first defendant on the other hand was educated at his father’s 
expense till he took his B.L. degree, and settled down to practise 
at Guntur. The first defendant no doubt became a man with 
a large family and did not perhaps succeed as well at the 
profession as he might have desired and he might be justified 
in feeling that his father ought to have treated him more 


-liberally than he had done. But the evidence leaves no doubt 


in our mind that the first defendant was not altogether in the 
good graces of his father and that even making allowance for 
the first defendant’s financial position the plaintiff stood in 
greater need of help from his father. There is also indisputable 
evidence that the father was consulting his lawyer friends and 
relations as to the best manner in which he could effectively 
carry out his intention to make some provision for the plaintiff. 
As:the father and the first defendant were undoubtedly 
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members of a joint Hindu family and some of the properties 
which the father proposed to deal with were joint family 
properties, the father seems to have been advised that unless 
some arrangement could be effected by agreement with the 
first defendant, it would be necessary for him to get divided 
from the first defendant by a notice of intention to become so 
divided. Ex. C a draft notice prepared with this object in 
view by P. W. 9 some years before, makes it clear that the 
father was clearly aware that this was the only alternative 
open to him, unless it was possible to arrange amicably with 
the first defendant to benefit the plaintiff to some extent. 


[Their Lordships after discussing the evidence and finding 
that the will was executed by the deceased when he was in a 
sound disposing state of mind proceeded. ] 


As the deceased was a member of an undivided Hindu 

, family, the question of his right to make a will disposing of 
his share in the joint family property has next to be considered. 
To enable him to do so, it is alleged by the plaintiff that he 
sent a registered notice, Ex. J on 3rd August, 1926. Having 
regard to what we have already stated as to the advice that 
the deceased had been given on this matter, it is not by any 
means unlikely that this step would have been taken. The 
* preparation of the draft for Ex. J is spoken to by P. W. 20 
a witness: whom the trial Judge regards as quite respectable; 
and the writing and execution of Ex. J is spoken to by P. W. 4 
‘whom the learned Judge has unhesitatingly believed. We 
‘therefore see no reason to doubt the genuineness of Ex. J nor 
the fact of his having been sent With the knowledge of the 
deceased. Ex. J is a post card and the postal seal shows that 
it was posted at Bezwada on 3rd August, 1926. In the 
ordinary course it would have been delivered to the first 
defendant at Guntur on the 4th, but it so happened for reasons 
to which we shall presently refer that it was not actually 
“received by the first defendant till the 9th. An argument has 
accordingly been addressed to us as to whether the mere posting 
of Ex. Jon the 3rd August was sufficient to validate the will 
executed on the 4th when in fact the deceased died on the 5th 
before Ex. J had been received, by the first defendant. To 
obviate such an argument it was suggested on behalf of the 
“plaintiff that the first defendant must have become aware of 
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the contents of Ex. J even on the 4th August, and that he 
purposely evaded receiving it. We are not satisfied that there 
is sufficient proof of this or even some justification for the 
suggestion. Seeing that this suggestion had been made or 
might be made, the frst defendant applied to the postal depart- 
ment for an exact statement of the reasons for the delay in the 
delivery and Ex. III gives the material information. The first 
defendant resides in one postal division of Guntur whereas the 
Court is situate in another postal division. The result was 
that by the time that this post card was taken to the first 
defendant’s residence on the 4th, he had left for the Court and 
on non-delivery at home it was transferred for delivery at the 
other division but when it was taken to Court on the 5th, the 
first defendant is said to have been absent from the Court. On 
the 6th and 7th he was admittedly in Bezwada after hearing 
of his father’s death and as the 8th was a Sunday the registered 
post card was delivered to him only on the 9th. 


On the above facts it has been argued on behalf of the 
appellant that as communication to the other coparceners is 
necessary before a member of a joint Hindu family can become 
divided by a declaration of his intention to become so divided, 
it must be held in this case that the division in status arose only, 
on the 9th August when the first defendant received Ex. J and , 
as the testator had died on the 5th August, the testament cannot 
take effect so far as the joint family property is concerned. We 
are unable to accede to this contention. It is true that the au- 
thorities lay down generally that the communication of the inten- 
tion to become divided to, other coparceners is necessary, but 
none of them lays down that the severance in status does not 
take place till after such communication has been received by the 
other coparceners. The anomalous results following from any, 
such view can easily be shown. It would be unfortunate indeed 
if the validity of a will should depend upon the accident as to 
whether a postman was able to find an addressee on a parti- 
cular date or at a particular place or not; and it will sometimes 
be a very difficult task for the Court to decide how far the 
addressee had with some knowledge of what is coming evaded 
receipt of the notice. An illustration will forcibly demonstrate 
the anomalous position. Ifa person should have a number of 
coparceners living in a number of places far remote from one 
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another what is to be the date of division of status when 
notice had been sent by one of the coparceners to those various 
other coparceners? It certainly cannot be that he will become 
divided from the family on different dates, and here again the 
uncertainty that may arise from the delay in delivery due to 
avoidable or unavoidable causes is a fact to be taken into 
account. It may be that if the law is authoritatively settled, it 
is not open to us to refuse to give effect to it, merely on the 
ground that it may lead to anomalous consequences; but when 
the law had not been so stated in any decision of authority and 
such a view is not necessitated or justitied by the reason of the 
rule, we see no reason to interpret the reference to “communi- 
cation” in the various cases as implying that the severance does 
not arise until notice has actually been received by the 
addressee or addressees. 


The only reported decision in which the question of the 
date of severance was discussed is a judgment of Madhavan 
Nair, J., in Rama Aiyar v. Meenakshi Ammeali. So far as it 
goes, it is an authority against the appellant’s contention, 
because the learned Judge held that even if it should be 
assumed that the receipt of the notice by the other coparceners 
is material, the severance of status relates back to the date 
when the communication was sent. As pointed out by the 
learned Judge, the principle emphatically stated by the Privy 
Council that the other coparceners have no choice or option 
in the matter clearly indicates that the date of the receipt of 
the notice by them cannot be material. This decision of 
Madhavan Nair, J, was sought to be distinguished by the 
appellant’s learned Counsel on the ground that in that case the 
testator lived till after the date of the service of the notice. 
In view of the basis of the decision we do not see how that 
can make any difference. It was argued that if on the 5th the 
estate passed by survivorship to the first defendant, the receipt 
of the notice on the 9th cannot divest the first defendant of 
the estate so vested in him. The answer is that the issue of 
the notice is so far as the testator is concerned, sufficient to 
prevent the operation of the principle of survivorship. He 
was certainly justified in expecting that in the ordinary course 
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his notice would have been delivered to-the first defendant on 
the-4th or at least on the 5th. It is unnecessary: for us to say 
what the legal’result would be in a case where a notice is posted 
in circumstances when it will be obviously impossible for it to 
reach the addressee before the testator’s death. It may bé 
possible to argue that this is merely a device to defeat the law; 
but no such suggestion can be made in the circumstances of 
this case. The appeal fails and is dismissed with costs. 


K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PaANpRANG Row. 


K. M. Srinivasam Pillai .. Petitioner* (1st Res- 
l pondent) 
v. 
Y. P. R. L. Alagappa Chettiar and - 
another ; .. Respondents (Appel- 
lants). - 


Civil Procedure Code (V of 1908), O. 41, 7.27 (1) and (2) and r. 29— 
Additional evidence—Procedure to be. followed—Irregularities in procedure 
will invalidate the order passed. ` son “sth ee 


Where in an appeal to the District Judge against the judgment of th 
Subordinate Judge the appellants filed an application under O. 41, r. 27, Civil 
Procedure Code, to the District Judge for admitting certain documents 
as additional evidence in the appeal which on review by the Subordinate Judge 
himself were found to be not necessary, and no opportunity was actually 
given to the opposite side, the present petitioner, to adduce rebutting 
evidence, though the District Judge ordered their admission, 


Held, tliat the absence of grounds to justify that the additional evidence 
was necessary for the determination of the appeal .and especially ‘when the 
District‘. Judge had mentioned that he did not base his finding -on. the 
additional evidence, the procedure adopted by the District Judge in admit- 
ting additional evidence was irregular and hence his order should be set 
aside, as otherwise the ‘petitioner would be prejudiced thereby. ' aa 

The word ‘requires’ in O. 41, r: 27 (1) (b) means ‘finds it needful 
Kessowji Issur v. Great Indian Peninsular Railway Company, (1907): 17;M.L, 
J. 347: L.R. 34 LA. 115: L.R, 31 Bom. 381 (P.C.) and Parsotim Thakur y, 
Lal Mohar Thakur, (1931) 61 M.L.J. 489: L.R. 58 LA. 254: LL.R. 10 Pat: 654 
(P.C). In this case’it was not found ‘that the additional eViderict ‘was 
necessary. Moreover O; 4, r. 27 (2) clearly requires that reasons. should:be 


-given for admitting additional evidence which was not done by the District 


Judge except merely stating ʻin the interests of justice’ which may mean 
everything or which may mean very little. "Again the procedure to be follow- 





oon 


* C.R.P. No. 384 of 1935. eS ay 12th November, 1937. 
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ed under O; 41, r. 29, namely, to specify points to’ which the evidence is to be 
confined and record on its proceedings the points so specified was not done. 


_, Petition under S. 75 (1) of Act V of 1920 praying the 
High Court’ to revise the decree of the District Court of 
Coimbatore in C.M.A. No. 97 of 1934 (I.A. No, 119 of 1931 

_in-I,P. Nos. 133 to 135 of 1927, Sub-Court, Coimbatore). 


T.R. Venkatarama Sastriar and T.S. penetren Aiyar for 
Petitioner, 

V. Radhakrishnayyah, V. Karagara Aiyar and T.V. 
Ramiah for Respondents. 


The Court delivered the following 

Jupement.—This case arises out ofan application filed by 
two creditors of the insolventsinI.P. Nos. 133 to 135 of 1927 
in the Court of the Subordinate Judge, Coimbatore, to declare as 
void, a mortgage-deed executed by two of the insolvents for 
Rs. 20,000 on 7th December, 1926, in favour of the first respon- 
dent and also for cancellation of the assignment of the mort- 
gage bond by the first respondent on 2nd January, 1930, in 
favour of the second respondent. The application was 
dismissed by the Subordinate Judge who heard the witnesses, 
but on appeal by the creditors the District Judge allowed the 
application and set aside the mortgage deed, Ex. III. In revi- 
sion it is contended inter alia that the procedure adopted by the 
. learned District Judge in the disposal of the appeal was not 
according’ to law, and in particular that his reception of 
additional evidence in appeal was contrary to the provisions of 
law which govern admission of additional evidence in appeal. 
To understand this contention it is necessary to state that soon 
after the appeal was filed, thatis to say, on the 10th September, 
1934, the creditors who were appellants and filed an applica- 
tion. under O. 41, r. 27, Civil Procedure Code; to the District 
Judge for admitting certain documents as additional evidence 
in appeal... On the same day they applied to the Subordinate 
Judge-to ‘review ‘the order passed by him ‘under O. 47, r. 1, 
Civil Procedure Code, on the ground that certain important 
‘evidence had‘ been discovered stibsequént to the disposal of the 
application by the Subordinate Judge. Evidence was taken in 
the review petition and a number of documents were marked 
for the creditors. After full enquiry the petition for review 
was dismissed by the Subordinate Judge: Thereupon it would 
appear: that the same documents which had been marked for 
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the creditors in the review application before the Subordinate 
Judge were tendered as additional evidence in appeal in the 
District Court. These documents appear to have been referred 
to and discussed at the hearing of the appeal, before the 
District Judge before they were actually admitted as additional 
evidence in appeal or exhibited. It would also appear that no 
opportunity was actually given to the opposite side, that is, the 
present petitioner, toadduce rebutting evidence. The provisions 
of O. 41, r. 27, Civil Procedure Code, have been considered by 
their Lordships of the Judicial Committee more than once. It 
is sufficient to refer in this connection to Kessowji Issur v. 
GJI.P. Railway Co.1 and Parsotim Thakur v. Lal Mohar Tha- 
kure, The relevant provisions themselves are to the effect 
that additional evidence may be allowed by the appellate Court 
o be given in appeal if the appellate Court requires such 
evidence in order to enable it to pronounce judgment or for any 
other substantial cause. As observed by their Lordships of the 
Judicial Committee, the word “requires” in O. 41, r. 27 (1) (b) 
means ‘finds it needful’, In this case it does not appear that 
this additional evidence that was actually admitted was neces- 
sary for the determination of the appeal or for any other sub- 
stantial cause, as far as can be seen from the judgment of the 
learned Judge who at the end makes the following obser- 
vation : 

“ I do not base my finding on the documents filed by the appellants and 
marked in this appeal.” 

Though no doubt he adds that in his opinion these docu- 
ments prove that the mortgage in question was fraudulent and 
not supported by consideration, nevertheless if even in the 
absence of this additional evidence the learned District Judge 
was in a position to arrive at a finding, there was obviously no 
necessity or need to admit additional evidence in appeal, the 
effect of which was only to confirm the finding which he had 
come to on the existing evidence. Moreover, O, 41, r. 27, sub- 
r. (2) clearly requires that reasons should be given for admit- 
ting additional evidence. In this case the reason given by the 
learned District Judge does not appear to be sufficiently 
definite; the reason given is the formula “in the interests of 








1, (1907) 17 M.L.J. 347: L.R. 34 LA. 115: LL.R. 31 Bom. 381 (P.C). 
2. (1931) 61 M.L.J. 489: L.R, 58 LA, 254; LL.R. 10 Pat. 654 (PIC). 
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justice”, which may mean everything or which may mean very 
little. It is difficult to see in the circumstances of this case, 
especially in view of what the District Judge has said, namely, 
that he does not base his finding on the additional evidence, 
why the interests of justice required additional evidence to be 
taken. O. 41, r. 29, Civil Procedure Code, provides that where 
additional evidence is directed or allowed to be taken the 
appellate Court shall specify the points to which the evidence is 
to be confined, and record on its’ proceedings the points 
so specified. This rule has not been observed by the learned 
District Judge. This rule serves a very useful purpose, namely, 
it ensures that the appellate Court will consider exactly on what 
points there is a lacuna which requires to be rectified and also 
that an opportunity will be given to both sides to adduce addi- 
tional evidence on particular points on which additional 
evidence is allowed to be taken in appeal. What has happened 
in this case illustrates the danger of not observing the provi- 
sions of this rule, namely, r. 29 of O. 41, Civil Procedure Code. 
The documents which were put forward by the appellants were 
admitted at the end of the hearing of the appeal, and the other 
side had apparently no opportunity whatever to adduce any 
evidence of their own on the points to which the admitted 
documents related, and the result in that additional evidence 
has been taken in appeal only on one side without the other 
side being given a proper opportunity of adducing evidence. In 
view of the irregularity of the procedure adopted by the 
learned District Judge which must obviously have prejudiced 
the petitioner, I am of opinion that the order of the District 
Judge in appeal cannot be allowed to stand. It is accordingly 
set aside and the District Judge of Coimbatore is directed 
to restore C.M.A. No. 97 of 1934 to his file and dispose of it 
according to law. It will be open to him to admit additional 
evidence in appeal in accordance with law and if he should 
think it necessary. The petitioner’s costs in this petition must 
be paid by the respondents who will bear their own costs in 
this petition. 


K. C. Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
'PRESENT:—MR. ALFRED Henry LIONEL LeacH, Chief 
Justice ann Mr.. Justice Mapuavan NAI. 
The Secretary of State for India 
` in Council by the Collector, West — ; 
‘Godavari .. Petitioners in both 
(Appellant in Appeal 
No. 399 of 1931 on 
the file of the High 
Court) 
T : v. 
Vinjamuri Kistnamacharyulu (L. R. 
of the deceased respondent in 
Appeal No. 399 of 1931) .. Respondent in both. 


Civil Procedure Code (V of 1908), O..22,7.9—Application to set aside 
abatement—Iguorance of death—How far ‘sufficient cause’ within the mean- 
ing of S. 5 of the Limitation Act. 


It-is not incumbent upon an appellant to be making periodical inquiries as 
to whether the respondent is alive. In the absence of any negligence or other 
act or omission for which the applicant to excuse the delay in seeking to set 
aside the abatement can be held responsible, ignorance of death is sufficient 
causewithin the meaning of S. 5 of the Limitation Act. 


_ Lakshmi Chand v. Behari-Lal, (1931) I.L.R. 54 A. 280, ca A Rajani 
Kanta Roy v. Raja Jyoti Prosad Singh Deo, (1922) 27 C.W.N. 710, referred to. 


i Petition praying that in the circumstances stated ‘therein 
and in the affidavit filed therewith the High Court will 
be pleased to excuse the delay in seeking to set aside and to set 
aside‘the abatement of A.S. No. 399 of 1931 on the tile of the 
High Court (O.S. No. 7 of 1930 on the file of the Court.of the 
Subordinate Judge, Ellore) caused by the death of vinjamin 
Seshavataram the respondent therein. ; ; 


Government Pleader (E.S. rnana Aiyangar). for 
Petitioner. 

V. Govindarajachari for Respondent. bo op l 

The Court made the following 3 ia: 

` Order. The Chief Justice.—This is an application for an 
order excusing delay in seeking to have the abatement of 
Appeal No. 399°of 1931 set aside and for an order setting aside 
the abatement. The petitioner is the Secretary of State for India 
in Council, acting through the Collector of West Godavari 
District. It appears that the _Tespondent died on the 18th 


* Ç. M. P. Nos, 2694 and 2695 of 1937, 5th October, 1937. - 
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September, 1935, but. the learned Government Pleader did not 


become aware of his death until the 4th of May this year, that 
is, two days before the Court closed for the long vacation. 
The learned Government Pleader promptly communicated with 
the Collector, who on the, re-opening of the Court on the 15th 
July filed the present application. The learned Advocate for 
the respondent does not contend that there was any delay in 
filing the application after the news of the death had been 
received, but he does contend that the Court should not set 
aside the abatement. His argument is that ignorance of the 
death of the respondent i is not sufficient to support the applica- 
tion. 


It has been proved to our satisfaction that neither the 
Collector nor any Government Official concerned with this 
appeal was aware of the death of the respondent until May of 
this year, and that being so we consider that the petitioner is 
entitled to have the abatement set aside under the provisions 
of O. 22,r.9; It is not incumbent upon an appellant to make 
periodical inquiries as to whether the respondent is alive. We 
dre in entire agreement with the observations in Lakshmi 
Chand v. Behari Lali, where it was said that there was no 
justification for holding that ignorance of the death, in the 
absence of any negligence or other act or omission, for which 
the applicant can be held responsible, was not sufficient cause 
within the meaning of the Limitation Act. A decision to the 
same effect was given by the Calcutta High Court in Rajani 
Kanta Roy y. Raja Jyoti Prosad Singh Deo?. 


Here it has not been contended that there has been any 
negligence of any act or omission on the part of the petitioner 
which would prevent him from having the benefit of S. 5 of 
the Limitation Act. For these reasons we excuse the aeiy 
and set aside the abatement. i 


S. V. V. i í ; Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row AND MR. JUSTICE 
VENKATARAMANA RAO. 
Ramaswamy Chettiar alias Sethu 


Chettiar and others .. Appellants* (Defendants 
, 3,5 and 1) 
v. 
K. S. M. Manikkam Chettiar and 
others .. Respondents (Plaintiffs and 


Defendant No. 2). 


Transfer of Property Act (IV of 1882), S. 130—Family arrangement— 
Evidenced by a document—No consideration necessary to support it—Action- 
able claim within meaning of S. 130—Whether suit barred by limitation 
Limitation Act (IX of 1908), Art. 60. 

A document was brought about as the result of an arrangement arrived 
at between the plaintiffs on the one hand and the fifth defendant on the other 
immediately after the death of the sister of the fifth defendant, who was 
married to first plaintiff who was thena minor. The document was executed 
by fifth defendant and the second plaintiff on behalf of the minor first plain- 
tiff and attested by the panchayatdars one of whom was the first defendant 
with whose firm the moneys claimed in the dispute were deposited. On the 
questions that (1) the document was not binding as there was no considera~- 
tion and (2) that the suit was barred by limitation, 

Held, (1) that there was nothing in the evidence which threw doubt on 
the bona fide character of the dispute or the propriety of the arrangement. 

(2) That the bona fide settlement of a family dispute did not require any 
specific consideration to support it. Moreover the document could be viewed 
in another light, namely, in the light of an assignment of an actionable claim 
within the meaning of S. 130 of the Transfer of Property Act; for S. 130 of 
the Act does not require that the assignment of an actionable claim should 
be in any particular form or that there should be consideration for it. 

Rama Iyen v. Venkatachellam Patter (1906) 16, M.L.J, 554: ILL.R. 30 Mad. 
75 at 77; Nandubai v.Gau, (1902) I.L.R. 27 Bom. 150 (F.B.) ; Konijetti V eera- 
swamy v. Varada Veeraswamy, (1912) 16 I.C. 708 and Harding v. Harding, 
(1886) L.R. 17 Q.B.D. 442, referred to. 

(3) That Art. 60 of the Limitation Act applied to the case and since the 
right to sue would not accrue till there was a demand and refusal, the suit 
was within time. 


Appeal against the decree of the Court of the Subordinate 
Judge of Devakottah in O.S. No. 198 of 1930. 

M.Patanjali Sastri and T.K. Sundararaman for Appellants. 

V. Rajagopala Aiyar and T. V. Ramiah for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal-from the decree of 
the Subordinate Judge of Devakottah dated 22nd February, 





* Appeal No. 52 of 1932, 6th October, 1937. 
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- 1932, in O.S. No. 198 of 1930 on his file. The suit was one 
instituted by the two plaintiffs to recover nearly Rs. 13,000 
from defendants 1 to 4. The suit claim was based on a docu- 
ment dated 2nd February, 1926, Ex. A. That document was 
brought about as the result of an arrangement arrived at 
between the plaintiffs on the one hand and the fifth defendant 
on the other immediately after the death of the sister of the 
fifth defendant who had been married to the first plaintiff who 
‘was then a minor. In fact the case of the plaintiffs was that 
disputes arose about the properties that had been given to this 
lady Valliammai Achi at the time of her marriage between the 
first plaintiff and the fifth defendant, each claiming the money 
as his. This dispute arose before the corpse was removed from 
the house of the first plaintiff and anumber of caste men and 
relations acted as panchayatdars and pronounced their opinion 
in accordance with which the document Ex. A was executed 
by the fifth defendant and the second plaintiff on behalf of the 
then minor first plaintiff and attested by the panchayatdars, 
one of whom was the first defendant with whose firm the 
moneys had been deposited. The first .defendant did not 
contest the suit. The second defendant pleaded that he was 
not a necessary party to the suit. Defendants 3 and 4 put 
forward the claim of the fifth defendant to the moneys in 
question and the fifth defendant was the principal contesting 
defendant. His case was that, excepting a small portion, the 
moneys had been given by his family at the time of the marri- 
age and that on the death of the girl without leaving any issue 
the same should revert to his family according to the custom 
among the Nattukottai Chetties. As regards Ex. A the fifth 
defendant completely denied that there was any arrangement 
as alleged or that he had signed Ex. A. The most important 
of the issues framed by the Court below were issues 1 to 3 and 
7. The first three issues raised the question whether the 
arrangement relied upon in the plaint and Ex. A were true and 
whether the fifth defendant had consented to it and acquiesced 
init. The 7th issue related to the question of limitation. All 
the important issues were decided in favour of the plaintiffs 
and the learned Subordinate Judge made a decree accordingly 
in favour of the plaintiffs and against defendants 1 to 4. 


_ Inthe present appeal by defendants 1, 3 and 5, the follow- 
ing points bave been argued by their learned Advocate, 
8 , 
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(1) that Ex. A-is'not. a binding contract or agreement as.it is - 
not supported by any consideration and (2) that the suit is 
barred by limitation. It is hardly possible to question: the 
correctness of the finding of the Court below that Ex. A was 
actually executed by the fifth defendant after the panchayat- 
dars had settled the terms thereof on the date which. Ex. A 
bears: .The fifth defendant who is the only witness examined. 
on his side no doubt denied that he had agreed to any such 
arrangement or that he signed in Ex. A but there can be-no 
doubt that his evidence on these points is completely false and 
so far as this part of his case is concerned there cannot be the. 
least doubt that it is devoid of truth. The execution of Ex. A: 
by the fifth defendant as well as by the second plaintiff is 
proved by three panchayatdars P. Ws. 1, 2 and 4 one of whom, 
namely, P.W. 1 is a man of substance occupying. a high rank 
in society being a Rao Bahadur, M.B.E. and an ex-Member of 
the Legislative Council. Their evidence has been accepted by 
the Court below and there can be no doubt that their evidence 
as regards the execution of Ex. A by the fifth defendantis true. 
In a subsequent document (the execution of which is admitted 
by the fifth defendant) Ex. C executed a few -months after: 
ewardsthere is a reference to an amount of Rs. 1,100 credited 
in the name of the fifth defendant’s son in the first defendant’s 
‘firm which cannot be anything other than ‘a similar ‘amount 
agreed to be credited to the same person in the same firm 
according to Ex. A.. The fifth defendant is unable to. give any 
account as to where thisamountof Rs. 1,100 came from or how 
it came to be credited in the name-of his son. Ex. C therefore 
furnishes independent evidence in support of the plaintiffs’ 
case that the fifth defendant executed Ex. A. On this part of 
the case we have not the slightest hesitation in agreeing with 
the finding of the Court below, namely, that there was a dispute, 
that there was an opinion expressed by the panchayatdars' and 
that a family arrangement was come to which is embodied in 
Ex. A which was signed by the fifth defendant and by the 
2nd plaintiff and attested by the panchayatdars. The evidence in 
the case’permits of no other conclusion, namely, that there‘was 
ai dispute about the money’ that had been deposited with the 
first defendant’s firm at the time of the marriagé in the name 
of the then minor first. plaintiff and that this dispute was settled 
in the manner indicated in-Ex. A, As regards :thezcontention 
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that Ex. A‘is not ‘enforceable against the fifth defendant by 
reason of the absence of. consideration therefor it is sufficient 
to say that according to Ex. A itself the consideration was the 
Settlement of the dispute that had arisen and the restoration 
of peace and harmony in the family. In this connection it must 
be mentioned that the fifth defendant himself is married to the 
sister of the first plaintiff and that lady was alive at the time.. 
It was therefore necessary in the interests of family harmony 
that: the dispute should be amicably settled. The mere fact 
that the claim of one of the parties to the dispute might have 
had more legal foundation than that of the other does not 
necessarily show that the dispute was not bona fide or that the 
arrangement was not a proper family arrangement. There is 
nothing- in the evidence which throws doubt on the bona fide 
character of the dispute or the propriety of the arrangement. 
‘As mentioned already, the contest in the Court below was about 
the truth of the arrangement and the genuineness of Ex. A. 
Under Ex. A the fifth defendant himself got some benefit in 
the sense that a portion of the money, namely, Rs. 1,100 was 
agreed to he set apart or credited in favour of his son and it 
was only the balance that was to be drawn by the second plain- 
tiff for the benefit of the first plaintiff from the firm with 
which the money was lying. We are therefore of opinion that 
Ex. A cannot be considered to be invalid or unenforceable for 
any alleged want of consideration. The bona fide settlement 
of ‘a family dispute does not require any specific consideration 
to support it. Ex. A indeed can be viewed in another light, 
namely, in-the light of an assignment of an actionable claim 
within the. meaning of S. 130 of the Transfer of Property Act. 
The writing that is contained in the exhibit is sufficient to show 
that the intention of the parties was that one portion of the 
money lying with the first defendant’s firm should belong 
thenceforward to the fifth defendant’s son and the other portion 
should belong to the first plaintiff. It-must also be remember- 
ed that. the first defendant himself was a party to the arrange- 
ment, in- the sense that he acquiesced.in it and attested Ex. A. 
S. 130 of the Transfer of Property Act does not require that 
the assignment, of -an actionable claim should be in any parti- 
cular form or that there should be consideration for it. As was 
observed in-Ramea Iyen v. Venkatachellam Patteri no particular 
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words are necessary to effect the transfer of a debt or any. 
beneficial interest in movable property and no particular words 
are necessary to effect such a transfer if the intention to 
transfer is clear from the language used. It is in the light of 
these general principles that the documents that were the 
subject-matter of discussion in Nandubai v. Gaul and Koni- 
jetti Veeraswamy v. Varada Veeraswamy? were considered to 
amount to assignments. We might refer also to Harding v. 
Hardings. The intention that can be gathered from Ex. A is 
in our opinion fairly clear and that intention was that the 
money that was lying in the first defendant’s firm should be 
split up into two parts, one of which was to belong to the fifth 
defendant’s son and the other to the then minor first plaintiff 
for whose benefit it became payable to the order of the second 
plaintiff. This operates as an assignment of the entire debt in 
two separate portions to two separate individuals. It is 
unnecessary to dilate on this aspect of the question because it 
does not appear to have been, considered in the Court below, 
and it will therefore be enough to rest our decision on the basis 
that Ex. A is something other than an assignment, namely, a 
family arrangement in settlement of bona fide disputes. 


The other point which raises the question of limitation 
can be more briefly dealt with. The date of Ex. A is no doubt 
2nd February, 1926, whereas the plaint was filed on 11th April, 
1929, that is, a little more than three years after the date 
of Ex. A. The question is which is the article which applies 
to a claim of the present nature. If it is Art. 60 as found by 
the Court below, there is no doubt that there is no bar of limi- 
tation because no demand was made till 1928. It is however 
contended that this is not a claim to which Art. 60 can apply 
but that Art. 115 applies. This article relates only to claim 
for compensation for breach of a contract. The present claim 
is not for compensation but merely to obtain money which is 
lying with a banker’s firm to the credit of the first plaintiff. 
The original deposit of the money at the time of Valliammal 
Achi’s marriage was undoubtedly a deposit with a banker and 
this position has not been disputed before us. It is however 
contended that after the execution of Ex. A the position was 


tt 


1, (1902) LL.R. 27 Bom. 150 (F.B.). 2 (1912) 16 I.C. 708, 
3. (1886) L.R. 17 Q.B.D. 442. 
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radically changed and the money was no longer a deposit with 
a banker. We fail to see how this transformation can be said 
to have been effected by Ex. A. On the other hand, Ex. A 
clearly says that the portion of the money that was to go to the 

first plaintiff was payable to the order of the second plaintiff 
` by the firm with whom the money was lying. The original 
deposit itself was in the name of the first plaintiff and the 
arrangement came to nothing more than that a portion of what 
was deposited should be paid for the benefit of the first plain- 


tiff and to the order of the second plaintiff. In other words’ 


that money still remained as a deposit payable on demand to 
the order of the second plaintiff. These last words were 
inserted because the first plaintiff was a minor and could not 
draw the money himself.. We are of opinion that the lower 
Court was right in its view that Art. 60 applied to the present 
suit and that the right to sue did not accrue till there was a 
demand and a refusal; and if this is the correct view it is clear 
that the suit is not barred by limitation. We therefore concur 
in the findings of the Court below on this point also. 


The result is the appeal fails and it is dismissed with the 
_costs of the plaintiffs-respondents. 


K.C. 





Appeal dismissed. 


~- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. ALFRED Henry LioweL Leac, Chief 
Justice AND MR. Justice Burn. 7 

S. G. Bakthavatsalu Naidu .. Petitioner* (Respondent 

in C.R.P. No. 1275 of 

1935 on the file of the 

High Court—Plain- 


tiff) 
u. 
The Salem Municipality by its 
Commissioner .. Respondent (Petitioner in 
do.-—Defendant). 


Provincial Small Cause Courts Act (IX of 1887), S. 25—Lower Court 
passing no decree or order in a suit—Decision on anissue of limitation and 
adjournment for further hearing—High Court cannot interfere in the absence 
of an order or decree passed by the lower Court. 

In a suit by the petitioner for damages for wrongful distraint by a 
Municipality the first of the issues that was tried by the District 


*C.M,P. No. 171 of 1937. 21st October, 1937, 


Ramaswamy 
Chettiar 


v. 
Manikkam 
Chettiar, 


Pandrang 
Row, J. 
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Munsiff was pertaining to limitation and the District Munsiff holding. that it 
was not barred by limitation adjourned the suit for further hearing to agother 
date, but the Municipality applied to the High Court for reversing the finding 
and gotan order reversing the decision of.the lower Court on the’ issue 
of limitation, but the petitioner having remained unrepresented sought 2 a 


‘review of the reversing decision of the High Court, 


Held, that the decision of the High Court in having considered the Hatter 
in revision, when the District Munsiff had not passed any decree or order save 
deciding one of the issues in the suit, was wrong as by S. 25 of the Provincial 
Small Cause Courts Act the High Court can only act under that section 
where a decree or order has been passed below. Hence the order of the 


- Judge of the High Court would have to be vacated. 


Application under S. 114 and O. 47, r. 1 of the Civil Pro- 
cedure Code, for review of the judgment of the High Court, 
dated the 18th day of September, 1936, in C.R.P. No. 1275 of 
1935, presented against the Order of the Court of the District 
Munsiff of Salem in S. C. Suit No. 202 aot 1935, dated ran 
July, 1935. 

D. Ramaswamy Atyangar tr Petitioner. 

V. C. PorU for P. Chakrapani Aiyangar Tor 
Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The petitioner was the plaintiff in a 


Small Cause Suit in the District-Munsiff’s Court of Salem in 


which he sued to recover a sum of Rs. 184-8-0 as damages _ 
from the Salem Municipality for wrongful distraint. There 
were three issues framed; the first was whether the suit was in 
time: the second had reference to the question of the illegality 


‘of the distraint; and the .third concerned the question of 


damages. The District Munsiff held that the suit was not 
barred by the law of limitation and adjourned the further hear- 


ing of the suit to another date. The respondent-council then 


applied to this Court for an order revising this finding. The 
matter came before Cornish, J., who held that the District 
Munsiff was wrong in his decision. on the question of limitation. 
The learned Judge found .that the suit was time-barred and 
dismissed it. Unfortunately the petitioner was not represented 
at the hearing, and he-applies..for review: of the order of 
Cornish, J., on the ground that'it is wrong and that this i is seen 
from the record itself. 


. The contention is .well- founded. . a 25 of the Brovinci! 


‘Small Cause Courts Act states that the High Court for the 


purpose of satisfying itself that a decree or order made in any, 
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case decided by a Court of Small Causes is according to law, 
may call for the case and pass such order with respect thereto 
as it thinks fit.. The Court can only-act under this section: 
where a decree or order has been passed. In this case no decree 
or order had been passed. All that the District Munsiff had 
done was to try one of the issues, and his decision meant, that 
the suit had to proceed. It is, therefore, quite clear that there 
was no basis for the application which the Municipal Council 
made and the learned Judge was wrong in considering it. His 
order will therefore be vacated and the application of the 
Municipal Council dismissed. The suit will be tried by the 
District Munsiff according to law. The petitioner is entitled 
to his costs. 

K.C. ——— Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; _ PRESENT :—Mr. Justice MADHAVAN NAIR. 


Mookan Servai .. Appellant® (Plaintiff) 


v. 
Muthayya Servai (deceased) 


Rakayee L. R. of the deceased 

first Respondent. Vide Order 

dated 2nd April, 1935 on C.M. 

P. No. 1352 of 1935 .. Respondents (Defendant and 
G L. R. of Defendant). 


Agent—Contract by—Body of contract reciting agency—Contract signed 
by agent without qualification—If agent liable personally on the contract. 

The defendant, who had a power-of-attorney from his sister, executed in 
favour of the plaintiff an agreement to give an othi in respect of his sister's 
property, in consideration of Rs. 240 received by hiin on the date of the 
agreement and the contract signed by the defendant ran as follows: “Vartha- 
manam letter executed. . . in favour of Mookan Servai (plaintiff). 
by M. Muthayya Servai (defendant), the authorised agent and elder brother. 
a Muthathal, ... 2’ and was signed “M. Muthayya Servai” without more. 

~ Ina suit fe: recovery of the money from the defendant personally, the 
othi not having been executed, ; 

Held, that the real question in considering whether the agent is “personally 
liable or not is tọ see whether the persona! liability imported by the mere 
signature without any ‘qualification i is intended to be excluded by the terms of 
the document and the expression “authorised agent of Muthathal’ was 
erlough to exclude the personal liability of the defendant SESE in the 
light of the other circumstances in the case. 

Gadd v. Houghton, (1876) L.R. 1 Ex. D. 357, followed in paias to 
Paice v. Walker, (1870) L.R. 5 Ex. 173. 

Reece 
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Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in A. S. No. 107 of 1932 preferred against 
the decree of the Court of the District Munsif of Sivaganga 
in O. S. No. 282 of 1929. 

V. Ramaswami Aiyar for Appellant. 

S. Parthasarathy and V. K. Thiruvenkatachariar for 
Respondents. 

The Court delivered the following 

Jupcment.—Plaintiff is the appellant. The defendant, 
holding a power-of-attorney from his sister Muthathal, executed 
in favour of the plaintiff an agreement to give an othi in 
respect of his sister’s property, in consideration of Rs. 240 
received by him (defendant) on the date of the agreement. 
The defendant not having executed the othi, the plaintiff 
brought a suit for specific performance against the defendant, 
or, in the alternative, for the recovery of the money paid by 
him to the defendant. It is not now disputed that the defendant 
received the money. 

Both the Courts held that the suit for specific performance 
will not lie. The only question for decision in the second 
appeal is, whether the defendant is personally liable to pay the 
money received by him. On this point the Ist Court held that 
he was personally liable, but this decision was reversed by the 
appellate Court. In the second appeal it is argued that the 
lower Court’s decision is wrong and that it should be held that 
the defendant is personally liable and should repay the money 
received by him. 

The contract between the parties is contained in Ex. A. 


The relevant portions of it are as follows: 
“Varthamanam letter executed. . . . . in favour of Mookan Servai, 
‘ . by M. Muthayya Servai, the authorised agent and elder brother 
of Muthathal, daughter of Muthuswami Servai. . . . .. 


After describing the terms and the land, Muthayya Servai 
signs it thus: 
“M. Muthayya Servai in his own handwriting”. 
The question is purely one of law and there are very 


many decisions bearing on the point. All of them were brought 
to my notice; but in this judgment I propose to examine only 
a few of them which I consider very important. The principle 
to be applied seems to be clear; where a person signs a contract 
in his own name without any qualification, he is prima facie 
to be deemed to be contracting personally; and in order to 
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prevent the liability from attaching to himself it must appear 
from the document that he did not intend to bind himself as 
principal. In this case the defendant has put his signature to 
Ex. A without any qualification; prima facie, therefore, he is 
personally liable. It is argued on behalf of the appellant that 
there is nothing in, the body of the document to detract from 
the personal liability arising from the fact that the defendant 
has signed the document without any qualification. It is said 
that the description “authorised agent” appearing in the first 
paragraph is only descriptive of the position of the defendant 
and does not show that he makes the contract as the agent of 
Muthathal. One of the important cases relied on in support 
of this contention was Norton v. Herron. In that case a man 
describing himself as agent went on to agree to lease a property 
in his own name. It was held that he was personally liable. 
In Paice v. Walker?, the contract was signed “Walker and 
Strange”, without any qualification. In the body of the docu- 
ment the words “as agents for John Schmidt & Co., of 
Danzig” appeared. It was held that the defendants were 
personally liable upon the contract and that the words “as 
agents for John Schmidt & Co.” did not relieve the defendants 
from their personal liability. These two decisions clearly 
support the contention of the appellant. Other cases relied 
on by him were Tanner v. Christiana, Parker v. Winlow4, 
Dutton v. Marsh’, Hough v. Manzanosé and Hutcheson v. 
Eaton’, 


The respondent’s learned Counsel argues that the decision 
in Paice v. Walker? must be considered to have been practically 
overruled by the decision in Gadd v. Houghion8 and that this 
decision is a surer guide than any of the decisions cited by the 
appellant’s Counsel in deciding cases of this description. In 
Gadd v. Houghton8 the signature in the document was without 
any qualification, but in the body of the document it appeared 
that the sale was “on account of James Morand & Co.” It 
was held that this put the matter beyond any doubt and that 
the brokers who signed the document were not personally 
liable upon the contract. The decision in Paice v. Walker? 
was commented upon and distinguished in this decision. In 





(1825) 1C. & P.648: 171 E.R. 1353. 2. (1870) L.R. 5 Ex. 173. 


te 

3. (1855) 119 E.R. 217. 4, (1857) 119 E.R. 1497. 

5, (1871) L.R. 6 Q.B.C. 361. 6. (1879) L.R. 4 Ex, D. 104, 
7 (1834). L.R. 13 Q.B.D. 861. 8, (1876) L.R. 1 Ex. D, 357. 
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‘Hough v. Manzanos1, Pollock, B., made the following remark 
about these two decisions: 

“In Paice v. Walker? the words “as agents for” a named foreign princi- 
pal were held to be a mere description of the defendants, and not to free 
them from liability. In Gadd v. Houghton? which was tried before me at 
Liverpool, the words were “on account of” a foreign principal, In that case 
I held that the defendarits were not liable, and this judgment though over- 
ruled by the Exchequer Division, was upheld in the Court of Appeal. James, 
LJ, based his decision on the difference between the expressions “as agents 
for” and “on account of’ a distinction I confess I cannot appreciate, but 
which leaves Paice v. Walker? an authority binding on me.here. $ 

The learned Counsel for the respondent argues that the 
decision in Gadd v. Houghtons must be understood as over- 
ruling the decision in Paice v. Walker? and that the words 
“authorised agent” appearing in Ex. A in the present case 
exclude the personal liability of the defendant imported by the 
signature without any qualification. In Universal Steam 
Navigation Co. v. James McKelvie & Co.4, their Lordships 
of the House of Lords seem to uphold the correctness of the 
decision in Gadd v. Houghton’. Lord Parmoor says: 

“The authorities have not been consistent, but I agree that Gadd'v. 
Houghton? should be followed.” 

The case before the House of Lords was a clear one, as 
the agent in that case had excluded his personal liability by 
adding the words “as agent” to the signature itself. In our 
own Court in Tutika Basavaraju v, Parry & Co.5, Benson and 
Bhashyam Aiyangar, JJ. pointed out that the decision in 
Paice v. Walker® has been practically overruled by the decision 
in Gadd v. Houghiton8, They state thus: 

’ “But the defendants in the present case having signed as “managing 
agents” they cannot be held personally liable even according to that decision 


(Paice v. Walker?)—which-has, however, been practically overruled by the 
decision in Gadd v. Houghton®,.” 


On the strength of the decision in Gadd v. H oughion3, the 
learned Counsel for the respondent says that the description 
“authorised agent of. Muthathal” should be understood to 
exclude the personal liability of Muthia Servai. The learned 
Counsel also referred to the following decisions of the Indian 
Courts in the course of his arguments: Soopromonian Setty v. 
Heilgers®,. Mackinnon, Mackenzie & Co. v. Lang, Moir & Co.1, 





1. (1879) L. R. 4 Ex. D. 104. 
2. (1870) L.R. 5 Ex. 173. - 
3. (1876) L.R. 1.Ex. D. 357. 4. (1923) A.C. 492. 
5, (1903) LL.R. 27 Mad. 315 at 325. 
6. (1879) LL.R. 5 Cal. 71. 7. (1881) LER. 5 Bom. $84, 
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Shyam. Sundar v. Titaghar Paper Mills} and Ganpat v. Forbes 
Campbell & Co.2 -It is not necessary to discuss them. - 

How is the contract Ex. A. to.be interpreted in the light 
of the above decisions? There is no doubt, as I said at the 
beginning, about the principle that should be applied. The 
question is, what was the real intention of the parties? , Is 
the personal liability imported by the mere signature without 
any qualification, intended to be excluded by the terms of the 
document? If I follow the decision in Gadd v. Houghton3, in 
preference to Paice v. Walker4, as I think, I should, then the 
description ‘authorised agent of Muthathal’’ should be held to 
exclude the personal liability. of the defendant. 


There are other circumstances also appearing in the docu- 
ment to support the view that the parties did not intend to 
bind the defendant personally. These circumstances are men- 
tioned in paragraph 8 of the appellate judgment :— 


_ “The defendant admittedly had no right to the land. The contract itself 
describes the property as belonging to the sister. The consideration was 
required to be applied for payment towards a decree which directed the sister 
to make it. This also is found expressly stated in the agreement. In the 
plaint itis distinctly alleged, without any equivocation, that the defendant as 
the agent of his sister contracted to mortgage the sister’s land to the plaintiff: 
Vide paragraph 3. . . +. . Unless the defendant executed the ofhi on 
behalf of his sister and as her agent, the plaintiff could derive no right to the 
enjoyment of the property,” 


I think the statement in the plaint epas what the 
plaintiff himself thought about the liability of the defendant. 
It is true that the defendant describes himself as the authorised 

agent and also as the elder brother of Muthathal. I agree with 
the learned Judge in -holding that the déscription ‘elder 
brother’ does‘ not appear to militate against the view that in 
agreeing to give a mortgage of his sister’s property for money 
which he received for the purpose of paying for.a.decree. under 
which the sister had to pay money he acted only, as the agent 
of that sister and not in his personal capacity”. In view of 
the decision in Gadd v. Houghton’ and the circumstances of 
the case, which I cannot overlook in interpreting the document 
on this point, I agree: with the- decision of the lower Court, 
that the defendant is not personally liable on the contract 
“Ex. A. The second appeal fails and is dismissed with costs.” 


S. Ve ve ` Appeal dismissed. 











1. A.LR: 1928 Cal. 123. -- 2, AER; 1930 Bom. 569. 
3. (1876) L.R.1 Ex. D. 357. 4,: (1870) L.R.5 Ex. 173, : - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—Mr. ALFRED Henry LioneL Leaca, Chief 
Justice anb Mr. Justice Burn. 
Ryots of Garabanda, Sariapalli 
and Ramachandrapuram Village, 
Garabanda Group, Parlakimedi 
_ Estate, represented by Peddini 
Ramalingam Sabhudhi and ~ 
others .. Petitioners* 
v. 
Zamindar of Parlakimedi .. Respondent. 
Madras Estates Land Act (I of 1908)—Madras Estates Land Act (VIII 
of 1934 as amended)—Settlement of rents under Chapter XI—Collector and 


Board of Revenue if precluded from raising rent by more than 123 per cent-— 
S. 30, cl. (1) (b) if controls S. 168. 


_ The Collector when settling rents under S. 168 of the Madras Estates 
Land Act or the Board of Revenue while acting in appeal under S, 171 or in 
revision under S. 172 and dealing with the settlement of rent made by the 
Collector under S. 168 have full power to enhance the rents as seems fair to 
them and are not controlled by the provision in S. 30, cl. (1) (b) restricting 
the enhancement of rent to 12} per cent. of the rent previously payable for 
the land. 

Petition praying that in the circumstances stated therein 
and in the affidavit filed therewith, the High Court will be 
pleased to issue a writ of certiorari to the Board of Revenue, 
Madras, calling for records relating to R.P. No. 79 of 1936 on 
its file and to quash the proceedings of the Board in B.P. Mis. 
No. 3523, dated 9th October, 1936, in R.P. No. 79 of 1936. 


- For a report of the Proceedings before the Board of 
Revenue, please refer to (1937) 1 M.L.J. Supp. i. 

B. Jagannadha Das for Petitioners. 

L. S. Veeraraghava Aiyar for Respondent. 

Government Pleader on behalf of the Board of Revenue 


“(Land Revenue and Settlement), Madras. 


The order of the Court was made by 


The Chief Justice—In 1925 the Zamindar of Parlakimedi 
applied to the Government under Chapter XI of the Madras 
Estates Land Act for a settlement of rents in respect of all the 
ryoti villages in his estate, and Government acceded to his 
request. A special Revenue Officer was thereupon appointed 





* C. M. P. No. 1832 of 1937. 5th November, 1937. 
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to conduct the inquiry and after a lengthy investigation he 
announced his findings. The ryots contended that the rates 
fixed in the year 1868 were permanent and were not liable to 
be altered. They further contended that in the event of this 
question being decided against them S. 30 of the Act limited 
any enhancement of rents to 124 per cent. The special Revenue 
Officer decided both these questions against the ryots and 
directed that the rents should be enhanced cent. per cent. An 
appeal followed to a single member of the Board of Revenue 
under S. 171 of the Act. By an order dated 30th March, 1936, 
the member of the Board who heard the appeal upheld the 
contention of the ryots that the prevailing rates of money rent 
could not under the law be enhanced by over 122 per cent. in 
settlement proceedings. The Zamindar then applied under 
S. 172 to the Board for revision of this order. On the 9th 
October, 1936, the Board by a majority, decided that the 124 
per cent. limit was not applicable to proceedings under 
Chapter XI, but they disagreed with the special Revenue 
Officer’s finding that the rents should be enhanced cent. per 
cent. They decided that the enhancement should not exceed 
+ 37i percent. The ryots-then applied to this Court for a writ 
of certiorari with a view to an order being passed quashing 
the Board’s order of the 9th October, 1936. This application 
is now before us. 


One of the grounds for asking for the issue of a writ of 
certiorari was that the Board of Revenue had no power- to 
revise the order of the single member passed on the 30th 
March, 1936, but when it was pointed out that the ryots had 
appeared before the full Board, and had submitted to its 
jurisdiction this contention was dropped. The learned Advocate 
for the ryots, however, contended that if. the Board had 
no power to increase the rents beyond 123% per cent. it acted 
illegally, and, therefore, had no jurisdiction to-increase then by 
374 per cent. The learned Government Pleader very properly 
conceded that if the Act did not allow an increase beyond 
12% per cent., the ryots would be entitled to the issue of the 
writ. He, however, denied the contention that the Act did 
limit enhancement to 12} per cent. and this is the question 
which we are called upon to decide. In order to do so it is 
necessary to examine certain of the provisions contained in 
Chapters IIT and XI of the Act. 
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Chapter III, as amended by the Madras Act (VIII of 
1934), consists of Ss. 24 to 44 which are headed: 


“General provisions relating to the rates of rent payable by ryots.” 


The sections must speak for themselves without reference 
to the heading, but in passing it may be remarked that some 
of the sections obviously do not have general application and 
only apply in special cases. S. 24 states that the rent ofa 
ryot shall not be enhanced except as provided by the Act. 
S. 27 provides that if a question arises as to the amount of 
rent payable by a ryot or the conditions under which he holds 
in any revenue year, he shall be presumed, until the contrary is 
shown, to hold at the same rate and under the same conditions 
as in the last preceding revenue year. S. 28 says that in all 
proceedings under the Act the rent or the rate of rent for the 
time being lawfully payable by a ryot shall be presumed to be 
fair and equitable until the contrary is proved. S. 29 provides 
that the “waram” (that is, the established rate of the village 
for dividing the crop between the landholder and the ryot) is 
not liable to enhancement. In view of the importance of S. 30. 
so far as this case is concerned it is advisable to set it out in 
full. It reads as follows :—. 

* Where for any land in his- holding a ryot pays a money rent the land- 


holder may apply to the Collector to enhance the rent on one or more of the 
following grounds and no others :— f 

(i) that during the currency of the existing rent there has been a rise in 
the average local prices of staple food crops in the taluk or Zamindari 
division : 

(a) Provided that if the rent be permanently payable at a fixed rate or, 
rates it shall not be liable to be enhanced under this clause on the ground of a 
rise in prices: 

(b) Provided also that no enhancement under this clause shall raise the 
rent by more than two annas in the rupee of the rent previously payable for 
the land; : x 
Cii) that during the currency of the existing rent the productive powers 
of the land held by the ryot have been increased by an improvement effected 
by, or at the expense of; the landholder; 

- Gii) that a work of irrigation or other improvement has been executed 
at the expense of Government, and the landholder has been lawfully required 
to pay in respect of the holding an additional revenue or rate to Government 
in consequence thereof ; i 

(iv) that the productive powers of ‘the land held bythe ryot have beer 
increased by fluvial action. 

Explonation.—“F |uvial action” includes a change in ‘the course eof a ‘river. 
rendering ` irrigation from the river practicable where it was not previously, 
practicable.” 


- It will be observed that Proviso (b) of'cl.; D limits any: 
enhancement made in pursuance of an application under this 
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clause to two annas in the rupee of the rent previously payable 
for the land, that is, 127 per cent. 


` S. 31 contains rules with regard to the enhancement of 
rent on the ground of a rise in prices when the enhancement is 
claimed under S. 30 (7). S. 32 states the rules to be observed 
when an enhancement is claimed under S. 30 (i). Ss. 33 and 
34 relate respectfully to applications under cls. (iii) and (iv) 
of S. 30. S. 35 provides that notwithstanding anything con- 
tained in Ss. 31 to 34, the Collector shall not in any case order 
any enhancement which is under the circumstances of the case 
unfair or inequitable, or which would operate so as to raise the 
rent beyond the value of the established waram of the village 
in which the holding is situated; commuted in accordance 
with the provisions of S. 40. S. 36 confers upon the 
Collector the power toorder the enhancement to be gradual. It 
is not necessary to refer to the remaining sections in the 
chapter. 


I will now turn to Chapter XI which is headed “Survey, 
Record of Rights and Settlement of Rents”. This chapter 
consists of Ss. 164 to 180. It will be sufficient for the purposes 
of this case if I refer to Ss. 164, 166 and 168. S. 164 gives 
power to the local Government to make an order directing that 
a survey be made and a record of rights be prepared by the 
Collector in respect of an estate or portion of an estate. S. 166 
provides that when the Collector has, after making such inquiry 
as he sees fit, completed a preliminary record for the estate or 
part of the estate, he shall publish a draft thereof in the pres- 
cribed manner and for the prescribed period, and shall receive 
and consider any objection to any entry therein or to any 
omission therefrom, which may be made during the period of 
publication. When such objections have been considered and 
disposed of according to such rules as the local Government 
shall prescribe, the Collector shallfinally frame the record and 


shall cause it to be published locally in the prescribed manner, 


and the publication shall not be conclusive evidence that the 
record has been duly made under Chapter XI. 


Sub- S. 2-A states that the Collector shall, along with the 


final record, cause to be published the name or official designa-. 


tion of the person to whom and the date on or before which 
the local Government direct that applications for settlement of 


Ryots of 
Garabanda, 
etc. 

vo 
Zamindar. 
of Parla- 
kimedi. 


Leach, C. J. 


Ryots of 
Garabanda, 
etc. 


V, 
Zamindar 
of Parla- 
kimedi. 


Leach, C. J. 


72 THE MADRAS LAW JOURNAL REPORTS. [1938 


rent under sub-S. (1) of S. 168 should be made. The relevant 
parts of S. 168 are sub-Ss. (1) and (2) which are in the 
following terms :— ; 

“ (1) If on or before the date fixed under sub-S. 2-A of S. 166 in respect 
of any village or any area for which a record of rights is published where 
such area is less than a village or within such further period, if any, as the 
local Government, may, in their discretion, from time to time, think fit to 
allow either the landholder or the ryots apply fora settlement of the rent, 
provided that in the case of ryots the application is made by holders of not 
less than one-eighth of the total extent of the holdings in such village or area, 
the Collector shall, if the local Government so direct, settle a fair and 
equitable rent in respect of the land situated in such village.” 


“ (2) In settling rents under this section, the Collector shall presume 
until the contrary is proved that the existing rent or rateof rentis fair and 
equitable and shall have regard to the provisions of this Act for determin- 
ing the rates of rent payable by a ryot.” 

It is on the strength of sub-S. (2) that the petitioners 
contend that the powers of the Board of Revenue in enhancing 
rents is limited to 12} per cent. It is said that proviso (b) 
to S. 30 (1) absolutely prohibits any further enhancement. 


I consider this argument to be entirely fallacious. Proviso 
(b)of S. 30 (1) only applies to an enhancement made in the case 
of an application under that clause and the application which 
leads to enhancement of rents in this case was not under S. 30 
(1) but under S. 168. S. 30 does not set out all the occasions 
on which it may be fair and equitable to revise rents. It deals 
with special circumstances four in number, under which the 
landholder can apply for enhancement under that section. 
Chapter XI is designed to give authority to Government to 
step in at the instance either of the landholder or the ryots to 
settle what is a fair and equitable rent so far as the holding 
generally is concerned. The words ‘and shall have regard to 
the provisions of this Act for determining the rates of rent 
payable by a ryot” in sub-S. (2) of S. 168 can only apply to 
the provisions of the Act which have general application. 
Proviso (b) of S. 30 (1) merely applies when the landholder 
seeks enhancement of rent on the ground that there has been 
a rise in the average prices of staple food crops. 

This very question was raised in Valluri Narasimha Rao 
v. The Ryots of Peddamamidipallil where Devadoss and 
Waller, JJ., held that in settling a fair and equitable rent 
under S.168the Revenue Officer is not bound by the limitations 








1. (1925) L.L.R. 49 Mad, 499. 
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of S. 30. In that case it was also held that in proceedings, 
under Chapter XI, the Court had revisional powers over the 
orders of the Board of Revenue passed on appeals under S. 171 
of the Act from the orders of the Revenue Officer in such 
proceedings, but in Srinivasa Rajamani Rajah Deo, the Rajah 
of Mandasa v. Senapathi Jagannayakului a Full Bench dis- 
agreed with this part of the judgment; though it did not 
question the validity of the correctness of the decision with 
regard to the scope of S. 30. If S. 30 has the effect which 
the learned Advocate for the petitioners says it has, it would 
mean that notwithstanding that rents are so unreasonably low 
that a rise of 123 per cent. would not do justice to the land- 
holder there would be no remedy. This could never have been 
the intention of the Act, and, in my opinion, it is not possible 
without disregarding all canons of construction -and the 
meaning of the words used to give to sub-S. (2) of S. 168 the 
interpretation suggested by the petitioners. It follows that in 
my opinion the Board of Revenue had full power to enhance 
the rents in this case by 374 per cent. and this being so-the 
petitioners are not entitled to the issue of a writ of certiorari. 
Consequently the application will be dismissed with costs in 
favour of Government and those we fix at Rs. 250. 

S. V. V. Application dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR, JUSTICE 
PANDRANG Row. . 
Katta Venkatayyagari Srinivasayya .. Appellant* 
v. 
Gowra Lakshmayya (deceased) and 
others .. Respondents. 


Civil Procedure Code (V of 1908), O. 16, r. 10—W rongful attachment of 
properties of a third person, not the delinquent witness—Claim for damages 
against party applying under O. 16, r. 10-—If maintainable—Nature of 
proceedings under O. 16, r. 10. 

One S was summoned as a witness in a suit instituted by K.S. against 
third parties. S did not appear and thereupon K.S. moved the Court to take 
proceedings against him under O. 16, r. 10, Civil Procedure Code. The Court 
ordered attachment of S’s properties and four items of property were 
attached as though they belonged to S. Thereupon the father, grandfather 
and uncle of S filed a suit for damages for wrongful attachment against K.S. 





1, (1931) 63 M.L.J. 450: LL.R. 55 Mad. 883 (F.B.). 
* Appeal No. 269 of 1931. 9th April, 1937. 
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It was assumed that S had no interest in the properties attached. It was 
found that K.S, had not acted maliciously. 

Held, that though where attachment is effected at the instance of a 
decree-holder, who may ordinarily be regarded as the person setting the 
Court in motion to attach the properties of his judgment-debtor, he may be 
held responsible for pointing out to the Court officer the properties of his 
judgment-debtor, and therefore held liable for wrongful attachment of the 
property of a person who is not a party to the suit, the case is different where 
property is attached in proceedings under O. 16, r. 10, Civil Procedure Code. 
The proceeding to enforce the attendance of a witness is the act of the Court 
and therefore the party cannot be held liable in damages for wrongful 
attachment, inthe absence of malice on his part. 


The question whether there is any difference where the property attached 
is immovable and not movable left open. 
Appeal against the decree of the District Court of 
Anantapur in O. S. No. 17 of 1930. 


B. Somayya for Appellant. 


K. Krishnaswams Atyangar, T. S. Narasinga Row and 
A. Seshadri for Respondents. 


. The judgment of the Court was delivered by 


Varadachariar, J.—This appeal arises out of a suit for 
damages for wrongful attachment of the plaintiff’s properties. 
The first plaintiff is the father and the second and third plain- 
tiffs are his sons. The third plaintiff has a son, Sriramayya, 
who was summoned as a witness in a suit instituted by the 
defendant against certain third parties. He did not appear 
and -the present defendant accordingly applied to-the Court to 
take proceedings under O. 16, r. 10, Civil Procedure Code.. In 
the attachment thus issued, four items of property were 
attached, as though they were the property of Sriramayya. 
Admittedly, Sriramayya would not in any event be entitled to. 
the full interest in those properties, because, even on the 
footing of the plaintiffs and Sriramayya being undivided, 
Stiramayya would be entitled only to a sixth share. There 
can be little doubt, that, whoever may be responsible for it, the’ 
warrant of attachment was wrongly drafted in not limiting the 
attachment . to the sixth share of Sriramayya in the properties. 


The plaintiffs, however, contended that before the date of 
that attachment, there had been a division between the three. 
plaintiffs under an unregistered partition deed Ex. C and that 
as between the third plaintiff and Sriramayya, Sriramayya had 
relinquished his interest-in the family property by a-registered 
deed of-relinquishment, Ex. A, in 1927, It-also. appears that 
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in the Municipal registry these properties no longer remained 
joint in the names of the plaintiffs but that specific items had 
been registered“in the names of the three plaintiffs, in pursuance 
of the partition Ex. C. According to the plaintiffs, therefore, 
Sriramayya had no interest at all in these properties. The 
plaintiffs further complain that the defendant acted maliciously 
and without reasonable care, in getting the properties attached, 
when Sriramayya had no interest whatever therein. 


The learned District Judge came to the conclusion that 
the. defendant could not be said to have acted maliciously but 
that he must have been reckless or at any rate did not know or 
realise that the plaintiffs’ family had become divided. He 
refused to accede to the defendant’s contention that the parti- 
tion arrangement in the plaintiff's family was not true or 
operative. Though Ex. C was unregistered, he was of opinion 
that it could be received in evidence to prove a division of 
status; and in view of Ex. A, which was a registered docu- 
ment, and of the entries in the Municipal books he held that 
the plaintiff’s story of partition and release by Sriramayya 
of his interest in the family properties must be true. He also 
rejected the defendant’s contention that he -could not be held, 
liable in damages because the attachment was made under the 
orders of the Court. Relying on the principle recognised in 
Kissorimohun Roy v. Harsukh Das) he awarded Rs. 100 each 
to the three plaintiffs by way of.damages. Against this decree, 
the defendant has appealed. The third plaintiff has filed a 
memorandum of objections, claiming that.a larger sum should 
have been awarded. ` . 


We do not see any sufficient reason for differing from the 
view of the lower Court that the defendant has not been shown 
to have acted maliciously. We do not think it necessary, for 
the purpose of this case, to canvass the correctness of the 
finding of the lower Court as to the-truth of the partition in the 
plaintiffs’ family or as to the reality or operativeness of Ex. A. 
We propose to deal with the case on the assumption that 
Sriramayya had no interest in the properties attached. We 
agree with the learned District Judge that the fact that the 
attachment was ordered by the Court or was effected. by an 
officer of the Court is not sufficient to -exclude the liability of 





1, (1889) L.R.171.A.17: LL.R. 17 Cal. 436 (P.Ç), 
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the defendant and, according to the principle laid down in 
Kissorimohun Roy v. Harsukh Das! no finding of malice or 
want of reasonable care is necessary in a case where the 
property of a person who is not a party to the suit is wrongly 
attached. In such cases, the action is really one founded on 
trespass and not on special damage. The observation in 
Ramanathan Cheity v. Meera Saibo Marikar? must be read 
in the light of the decision in Kissorimohun Roy v. Harsukh 
Das! and the reference to ‘ judicial action’ limited to cases 
where the Court has addressed itself to the question whether 
particular properties were liable to attachment or not. See 
Soobjan Beebee v. Shaikh Shureentooliah’. Mr. Somayya 
however contended that in all the reported cases where 
damages for wrongful attachment have been awarded on the 
footing of trespass, the complaint had been made with refer- 
ence to the attachment of movable property which was taken 
away from the custody of the real owner in consequence of 
the attachment. He argued that such deprivation of goods 
must necessarily have caused damage in that class of cases, 
but that in the case of attachment of immovable property 
there can be nothing similar to it. Under the law, the attach- 
tment of immovable property merely operates as a prohibition 
of alienation by the person against whom the order is made and 
who is supposed to be its owner; there is nothing in the attach- 
ment to fetter the rights of the real owner, if he is not the 
defendant or party sought to be proceeded against. At best, 
there might be a cloud cast upon his title, which must be 
remedied by proceedings under O. 21, r. 58, Civil Procedure 
Code, but it cannot be said that an attachment of immovable 
property involves anything in the nature of trespass or neces- 
sarily causes damage to the real owner. It cannot be denied 
that there is some force in this distinction insisted on by' 
Mr. Somayya. Mr. Krishnaswami Aiyangar, the learned 
Counsel for the respondents, sought to answer this distinction 
by pointing out that even in the case of attachment of 
immovable property, the Amin has necessarily to go upon the 
property, to affix the notice of attachment thereon as required 
by law and that this would amount to a trespass. He invited 





1. (1889) L.R. 17 LA. 17: LL.R. 17 Cal. 436 (P.C.). 
2. (1930) 61 M.L.J. 330 (P.C.). 
X 3. (1869) 12 W.R. 329, 
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our attention to the very wide definition of the term ‘trespass’ 
in the authorities and contended that if trespass in law is 
established; the presence or absence of damage is immaterial. 
We do not propose to express any final opinion upon the 
maintainability or otherwise of this distinction where an 
attachment takes place at the instance of a decree-holder, or 
upon the question whether, if all that the real owner can com- 
plain of consisted in the entry of the amin on the property to 
affix the notice, the principle of de minimis non curat lex will 
avail the defendant, to save him from liability for damages. 
In the present case, the proceedings were not taken at the 
instance of a decree-holder who may ordinarily be regarded as 
the person setting the Court in motion to attach the properties 
of his judgment-debtor and therefore rightly to be held respon- 
sible for pointing out to the Court officer the properties of his 
judgment-debtor. As already stated, the proceedings in this 
case were taken under O. 16, r. 10, Civil Procedure Code. The 
main purpose of these proceedings is to vindicate the authority 
of the Court, though incidentally the particular party who is 
anxious to secure the presence of a witness may also benefit, if 
as a result of the proclamation or attachment, the witness 
should ultimately appear. If the witness does not appear the 
property attached is sold only for the purpose of realising the 
fine and not for the purpose of paying any money to the party 
who required his attendance. In view of this being the object 
of the proceeding, in the present case, we do not feel we will 
be- justified in placing a person who asks the Court to take 
proceedings under O. 16, r. 10, Civil Procedure Code, on the 
same footing as a decree-holder who moves the Court to attach 
certain properties as the properties of his judgment-debtor. 
Primarily, the proceeding to enforce the attendance of a 
witness is the act of the Court and it is only by way of indi- 
cating the method of procedure that r. 13 in that order enacts 
that as far as they are applicable the provisions relating to the 
attachment of property of judgment-debtor shall apply to 
attachment and sale under the order. This does not warrant 
the view that for all purposes the legal consequence must be 
the same. It is on this narrow ground that we hold that there 
is no justification for holding the defendant liable in damages 
in the present case. 


A further question may arise whether, if damages are to 
be awarded on the footing of trespass at all, anybody except 
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the second plaintiff would be entitled to damages, because, 


even according to the plaintiffs’ case, the particular item on 
which, .according to the report of the amin, the notice of 
attachment was affixed, namely,.item 2, had fallen to the share 
of the second plaintiff in the family partition. Mr. Krishna- 
swami Aiyangar asked us to-hold that the defendant must have 
acted maliciously in securing the attachment of the properties 
as the properties of Sriramayya; and in support of that 
argument he relied upon the evidence to the effect that. the 
servant who beat the tom tom went about the village saying 
the properties of Goura people—a description of which will 
include the plaintiffs and not merely Sriramayya—had been 
attached and that the attachment warrant was not restricted to 
Sriramayya’s share. The latter circumstance seems more pro- 
bably due to carelessness than to malice. The story as to the 
tomtoming, even, taking it to be true, will not warrant the 
inference that the defendant instructed the village servant to 
use those words. On the other hand, there is no sugges- 
tion either in the evidence of the plaintiffs or in the cross- 
examination of the defendant that there was any motive 
for the deferidant to think of injuring the reputation of the 
plaintiffs. 

The result is that the decree of the Court below is 
set aside and the suit dismissed. But there can be little doubt 
that the defendant had acted very carelessly and that the 
plaintiffs had a certain amount of sentimental grievance. We 
accordingly direct the parties to bear their own costs both in 
the lower Court and in the appeal here. So far hs the 
memorandum of objections is concerned, there is so little to be 
said in favour of it that we think we must dismiss it with costs 
of the defendant-respondent. 


S. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MRr. JUSTICE VARADACHARIAR AND MR. Jus- 
TICE KING:. 


Anantha Pattar .. Appellant* (Plaintiff) 
v. 
Padmanabha Panikkar and 
others .. Respondents (Defendants). 


Malabar Law—Karnavan—Chit fund subscriber on behalf of tarwad—~ 
Successful bidder at an auction—Security bond charging tarwad with payment 
of future instalments—Validity of charge—Test to be applied. 


Where a karnavan entered into a kuri chit transaction on behalf of the 
tarwad and as the successful bidder at an auction, he received the moneys 
and executed a security bond charging the tarwad properties with the 
payment of the future instalments, the validity of the transaction as against 
the tarwad is not to be judged by an application of the rigorous test applied 
when determining the validity of a borrowing by a karnavan or by the 
managing member of a Hindu family, but with reference to considerations of 
prudence and an honest exercise of discretion by the karnavan in the light of 
all the circumstances of the case, 

Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat, dated 18th July, 1932 and 


made in O.S. No. 65 of 1930. 
B. Sitarama Rao and N.A. Krishna Aiyar for Appellant. 


T.R. Venkatarama Sastri, A. Sivarama Menon and Parakat 
Govinda Menon for Respondents. 


The judgment of the Court was delivered by 


Varadachariar, J—This appeal arises out of a suit to 
enforce a security bond (Ex. A) dated 15th December, 1926, 
executed by the first defendant as the karnavan of a tarwad, 
charging the tarwad properties with the payment of monies 
due for sixteen future instalments in respect of a kuri chit in 
which the first defendant had taken one share and successfully 
bid at an auction. The kuri was started on 17th February, 
1924 and was to run for 23 chits-of Rs. 300, payable half 
yearly. The tarwad was undoubtedly possessed of substantial 
properties which, it is agreed, yielded an .annual income 
of about 10,000 paras of paddy. The greater portion of the 
lands was held by various people on kanom and it also appears 
that substantial amounts used to be received from time to time 
by way of renewal fees in respect of those kanoms. The above 


pee 
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circumstances relating to the financial position of the tarwad 
have been relied on by the parties in this case as supporting 
different points of view in respect of the question of law raised 
in the case. 


On behalf of the contesting defendants, who are some of 
the junior members of the tarwad, it has been argued that the 
financial position of the tarwad was not one in which it was 
necessary for the karnavan to enter into an onerous transac- 
tion like membership ina kuri chit and that therefore the 
transaction as a whole including the security bond Ex. A is . 
not binding on the tarwad. On the other hand, it has been 
suggested on behalf of the plaintiff (the stake-holder) that 
when a tarwad is possessed of sufficient means to make it likely 
that the karnavan can spare some monies from time to time, it 
is a prudent act of management on his part to enter into a kuri 
chit transaction for the benefit of the tarwad. We recognise 
that there is something to be said in favour of both these 
points of view, but it seems to us that neither point of view 
should be exclusively insisted on in dealing with the question 
of the propriety of transactions of this kind. These kuri chit 
transactions are well known in Malabar and so far as we have 
been able to understand, karnavans seem to be freely entering 
into them on behalf of their tarwad. In none of the cases 
arising out of such transactions has the Court applied the test 
applicable to a loan borrowed by a karnavan or by the manag- 
ing member of a Hindu family. There are at least two cases 
which have been brought to our notice in which learned judges 
with considerable experience of such transactions on the west 
coast have judged of the transaction more from the point of 
view of considering whether it was prudent exercise of discre- 
tion on the part of the karnavan to enter into the chit transac- 
tion. One of them is a judgment of Benson and Sundara 
Aiyar, JJ., in A.S. No. 218 0f 1911 and the other is a judgment 
of the Travancore High Court reported in 2 Trav. L. J. 443. 
The result of the discussion before us inclines us to 
the view that these transactions should be viewed not 
with reference to the rigorous test applied when determining 
the. validity of a borrowing but with reference to consider- 
ations of prudence and an honest exercise of discretion by the 
karnavan in the light of all the circumstances of the case. The 
learned Subordinate Judge who dealt with this case in the 
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lower Court is himself a gentleman of considerable experience 
of the west coast and his judgment also had proceeded on the 
same lines. 


The evidence in the case clearly establishes that the 
karnavan entered into this kuri chit as representing the tarwad 
and not in his personal capacity, such members of the tarwad 
as have given any indication of their view in the matter have 
also treated this transaction as having been entered into on 
behalf of the tarwad. Mr. Venkatarama Sastriar who 
appeared for the contesting junior members placed strong 

_Teliance on the fact that the first three subscriptions for the 
kuri chit were not even paid in cash by the karnavan but were 
treated as amounts lent by the plaintiff to the first defendant 
and that the same thing happened in connection with the sixth 
instalment also. There might be some force in this argument 
if it was Mr. Venkatarama Sastriar’s suggestion that the 
tarwad had no means to pay the kuri instalments as and when 
they fell due, but that certainly was not hisargument. It may 
be an accident that the karnavan had no cash on hand at the 
time or it may be an act of misconduct on his part that though 
he had the resources to pay the instalments in the ordinary 
course from out of his income, he did not pay. But we do not 
see how the plaintiff can be held not to have acted bona fide in 
admitting the first defendant as a representative of his tarwad 
to membership in the kuri chit, when he knew that the tarwad 
was possessed of substantial means to enable the first defen- 
dant to pay the instalments regularly. It also appears that 
about the time the kuri chit was started, the first defendant 
had to repay some loans borrowed for what the evidence shows 
to be tarwad purposes. A sum of about Rs. 1,100 was due 
under Ex. H for monies said to have been borrowed for 
a kattukalyanam in the tarwad celebrated in 1919; and about 
Rs. 300 had to be paid as subscription to another kuri which 
the tarwad admits to be a tarwad transaction. These amounts 
were first included in the promissory note (Ex. L) executed by 
the first defendant in favour of a shop run by the plaintiff and 
another partner. Ex. L-1 includes subscriptions lent by the 
plaintiff to the first defendant to meet the first three instal- 
ments of the kuri chit and Ex. L-2 is a consolidation of the 
previous loans and this document was discharged out of the 
amount which the first defendant obtained by his successful 
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bid at the auction held on payment of the seventh instalment: 
The balance of the bid amount, namely, about Rs. 1,450 was 
paid over in cash to the first defendant, and the evidence 
shows that at least Rs. 300 out of this amount was paid 
in discharge of Ex. M another promissory note loan due by the 
first defendant. The record discloses nothing as to what 
happened to the balance of Rs. 1,100 and odd. On these facts, 
the lower Court has come to the conclusion that having regard 
to the friendly relations subsisting between the first defendant 
and the other members of the tarwad at the time when he 
entered into this kuri chit transaction, there is no reason to 
suspect that it was a misuse of his powers or that he intended 
to defraud the tarwad by throwing upon it a liability for 
money which he ultimately intended to use for his own 
personal benefit. After a careful discussion of the probabili- 
ties and of the risk said to be involved, the learned Judge has 
come to the conclusion that it was on the whole a prudent 
transaction for the first defendant to enter into and that the 
plaintiff acted bona fide in admitting the first defendant into 
this kuri chit as representing the defendants’ tarwad. We see 
no reason to differ from this conclusion, The mere fact that 
the mortgage bond Ex. A recites that a sum of Rs, 4,715-3-0 
was paid to the first defendant in cash instead of setting out 
the appropriation made therefrom towards the amount due 
under Ex. L-2, does not seem to us to suggest any want of 
bona fides because the details are fully recited in the endorse- 
ment on Ex. L-2 as well as in the plaintiff’s accounts, 


The learned Judge has, however, taken into account the 
onerous terms of Ex. A and has come to the conclusion that 
there was no justification for making the tarwad properties 
liable to the full extent imposed by the terms. It is well 
within the power of the Court when dealing with a mortgage 
executed by a person in a representative capacity, to investi- 
gate the necessity for imposing onerous terms upon the family, 
or the tarwad which the executant represents and to reduce 
the terms to what may seem reasonable in the circumstances. 
It is in the exercise of this power that the learned Judge has 


` reduced the liability of the tarwad and its property. Against 


this reduction, the plaintiff has preferred the appeal and 
against the main decree the contesting defendants, that is, the 
junior members have filed a memorandum of objections. 
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For the reasons above stated we do not think there is 
much substance either in the appeal or in the memorandum of 
objections so far as the question of the liability of the tarwad 
property is concerned. Mr. Krishna Aiyar, however, raised 
a special point in support of the appeal in so far as the 
personal liability of the first defendant as per the terms of 
Ex. A is concerned. He invited our attention to the line 
of cases where the Courts, in dealing with bonds executed by 
members of a kuri chit to secure punctual payment of future 
instalments, have frequently declined to regard the provisions 
relating to interest as penal. With respect to this argument, 
it is sufficient for us to say that at this stage we are not dealing 
with the question of the first defendant’s personal liability 
under the covenants in Ex. A. Itis perhaps possible to read 
the decree of the first Court as fixing even the quantum of his 
personal liability. We wish to make it clear that that question 
is left open and all that we are deciding now is the extent of 
the liability of the tarwad and its properties. It will be open 
to the lower Court, when dealing with the plaintiff’s applica- 
tion for a personal decree against the first defendant, to deal 
with the question whether or not the plaintiff is entitled to 
enforce against the first defendant all the stipulations in Ex. A 
in respect of payment of interest. With these observations we 
dismiss the appeal as well as the memorandum of objections 
with costs to be paid to and to be received by defendants 3 to 
7 and the plaintiff. 

S. V. V. —— Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 

PRESENT :—-LorD THANKERTON, LORD ALNESS AND SIR 
LANCELOT SANDERSON. 


The Secretary of State .. Appellant* 
n 
Messrs. Sunderji Shivji & Co. and 
others .. Respondents. 


Railways—Unclaimed goods—Owner’s failure to pay charges—Notice by 
Railway Company of intention to sell goods by public auction—Requirements 
with regard to—Meaning of “public auction’ Non-compliance with require- 
ments of law--Liability of Railway Company for conversion—Railways Act 
(IX of 1890), Ss. 55 and 56. 





*P. C. Appeal No. 15 of 1937. 16th Novemb 1937, 
Patna Appeal No. 20 of 1934, ve 


Anantha 
Pattar 


nabha 
Panikkar, 
Varada- 
chariar, J. 


P.C. 
Secretary 
of State 
v. 

Messrs. 
Sundeérji 
Shivji 
& Co. 


P.C. 
Secretary 
of State 
v. 
Messrs. 
Sunderji 
Shivji 
& Co. 


84 THE MADRAS LAW JOURNAL REPORTS, [1938 


In the absence of any definition in the Railways Act of the words 
“public auction” the meaning ordinarily given to them in the English language 
should be adopted. They mean a public sale at which each bidder offers an 
increase on the price offered by the preceding bidder, the article put up being 
sold to the highest bidder. That involves that the auction shall be held in 
public, all members of the public having a right to attend. 


A wagon-load of coal was by an error of the consignors sent by rail to. 
D instead of to A station. A fortnight after its arrival at D, the Railway 
Company notified the consignees that, if delivery of the goods were not taken 
and charges paid within fifteen days, the coal would be sold by public auction 
under Ss. 55 and 56 of the Railways Act. A week later the consignors were 
communicated with and given a week’s notice to effect delivery of and pay 
the charges due on the goods. Some two months later, the coal not having 
been disposed of and the charges due on it not having been paid, the Railway 
Company published a notice in the Civil and Military Gazette at Lahore, 
there being no local newspaper at D, that certain consignments of goods, 
which included the coal in question, would be sold by public auction on a date 
some nineteen days after if they were not removed on payment of all charges 
due on them. That notice indicated neither the nature of the consignments 
nor the time and place of the intended public auction. Notice of the sale was 
proclaimed locally at D and also posted at the station. Delivery of the coal 
not having been taken, and the station-master at D having failed to receive a 
sufficient offer for it, it was sent to M and there being no local newspaper at 
that place also there was a sale proclamation in the bazaar, after notice was 
posted at the station. At the auction certain persons made offers to the 
station-master who accepted the highest bid. The owners of the coal 
instituted a suit against the Railway Company for damages for conversion. 

Held, that there had been no proper public auction of the goods within 
the meaning of the Railways Act, as there was neither a sale in public nor any 
opportunity for competitive bidding, that the Railway Company was not 
entitled to rely on the protection afforded by the Act and was consequently 
Hable in damages for conversion. 

A notice of an intention to sell ata public auction cannot be sufficient or 
effective unless it specifies the time and place of the proposed public auction, 
the nature of the goods intended to be sold, and all other particulars neces- 
sary to enable the members of the public to appreciate what it is intended to 
put up for sale at the public auction. 


Decision of the Patna High Court affirmed. 


Consolidated appeals from two decisions of the High. 
Court, Patna, in Civil Revision, Terrell, C, J. and Agarwala, J., 
dated the 4th July, 1934, reversing two decrees of the 
Subordinate Judge of Dhanbad in his Small Cause Court 
jurisdiction dated the 29th. June and the 18th puget 1933, 
respectively. 

The High Court of Patna, in hearing the appeals to em and 
the Board on the hearing of the present appeal, gave their decision 
on the facts proved in the action brought by Messrs. Sunderji 


Shivji & Co., the facts in both cases being similar so far as 
material to the decision, The facts ‘are fully stated in the judg- 
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ment of the Board. The High Court took the view that the object 
of publishing notice of an intended public auction, as well as of 
the provision that notice should be published in the local news- 
papers, was that the local public should be informed of the auction 
in order that persons should be attracted to bid at it; and that, in 
order to achieve that object, the notice should contain adequate 
material to inform potential bidders of the class of goods to be 
sold, as well as the quantity, and of the time and place where the 
sale was to be held. The Court held that the sales were not 
conducted with the formalities prescribed by the Act, and that the 
owners of the goods were accordingly entitled to damages for 
conversion. 


H. U. Willink, K. C. and W. Wallach for the Appellant —The 
provisions of the Act were complied with by the Railway Company. 
In the first place the company took all such steps as could 
reasonably be required of them to give notice of the intended sale. 
While there was no local paper either at Doaba or at Mogalpura, 
the Governor-General in Council had not prescribed any manner 
in which the notice provided for was to be published. What the 
company did by way of publishing notice of the proposed sale was 


therefore a sufficient compliance with the requirements of the Act. 


In the second place, there w was in fact what amounted to a public 
auction, 


Respondents not Enae 


16th November, 1937. Their Lordships’ judgment was 
delivered by 


Sir LANCELOT SANDERSON. —These are two consolidated 
appeals against the decrees of the High Court of Judicature of 
Patna dated the 4th July, 1934. The first appeal relates to a 
suit brought in the Subordinate Court of Dhanbad exercising 
Small Cause Court jurisdiction in which Sunderji 
Shivji & Co. sued the Secretary of State for India in Council 
representing the East Indian Railway and the North-Western 
Railway for damages for the conversion of certain coal, of 
which the plaintiffs claimed to be the proprietors. - The other 
appeal relates to a suit brought by Deoji Shivji & Co., against 
the Secretary of State representing the East Indian Railway 
and the Bengal and North-Western Railway Company in the 
above-mentioned’ Court in which a claim of a similar nature 
was made in respect of certain coal which the plaintiffs alleged 
hdd been sold by the Railway administration in a manner 
which was illegal, irregular and ultra vires. 
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The Small Cae Court Judge dismissed both suits with 
costs. 


The plaintiffs in both suits applied. to the High Court 
under S. 25 of the Provincial Small Causes Courts Act for 
revision. The applications were disposed of in one judgment, 
by which the High Court held that the plaintiffs in both suits 
were entitled to succeed and decreed the suits for the amounts 
claimed with costs. Leave to appeal to His Majesty in Council 
was granted to the Secretary of State and the Bengal and 
North-Western Railway Co., Ltd., for, although the amount 
claimed in each suit was small, the learned Judges of the 
High Court held that the cases were fit for appeal under 
S. 109 (c) of Act V of 1908 as substantial questions of law 
were involved. 

The plaintiffs in the two suits were not represented at the 
hearing of the appeals before their Lordships. 


The same important question arose in both cases, and 
related to Ss. 55 and 56 of the Indian Railways Act (IX of 
1890). They are as follows :— 


#551) If a person fails to pay on demand made by or on behalf of a 
railway administration any rate, terminal or other charge due from him in 
respect of any animals or goods, the railway administration may detain the 
whole or any of the animals or goods or, if they have been removed from the 
railway, any other animals or goods of such person then being in or there- 
after coming into its possession. 


“ (2) When any animals or goods have been detained under sub-S. (1) 
the railway administration may sell by public auction,in the case of perishable 
goods at once, and in the case of other goods or of animals on the expiration 
of at least fifteen days’ notice of the intended auction, published in one 
or more of the local newspapers, or, where there are no such newspapers, in 
such manner as the Governor-General in Council may prescribe, sufficient of 
such animals or goods to produce a sum equal to the charge, and all expenses 
of such detention, notice and sale, including in the case of animals, the 
expenses of the feeding, watering and tending thereof, 


AIJ ae ae ea 
“@ 2... 
(5) 2 a ee 


“ 56.—(1) When any animals or goods have come into the possession of 
a railway administration for carriage or otherwise and are not claimed by 
the owner or other person appearing to the railway administration to be 
entitled thereto, the railway administration shall, if such owner or person is 
known, cause a notice to be served upon him, requiring him to remove the 
animals or goods. 

“ (2) If such owner or person is not known, or the notice cannot be 
served upon him, or he does not comply with the requisition in the notice, the 
railway administration may, within a reasonable time, subject to the provi- 
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sions of any other enactment for the time being in force, sell the animals or 
goods as nearly as may be under the provisions of the last foregoing section, 


rendering the surplus,if any, of the proceeds of the sale to any person 
entitled théreto.” 


In both suits the Secretary of State relied upon the pro- 
visions of the above-mentioned sections as protecting him 
from any liability in respect of the acts of which the plaintiffs 
complained. 

The learned Judges of the High Court in their judgment 
dealt with the applications for revision upon the facts which 
were proved in the first of the above-mentioned suits, stating 
that the facts in the two cases were similar in so far as they 
were material for their decision. 


Their Lordships propose to adopt the same course. 

The material facts in the first suit are as follows :— 

The plaintiffs are coal merchants carrying on business at 
Jharia. On the 8th March, 1929, Messrs. Villiers, Ltd., who 
were the managing agents of Bagdiji Colliery, acting on behalf 
of the plaintiffs, consigned a wagon of coal to Sikri Brothers: 
the destination, described in the declaration note of the East 
Indian Railway, was Doaba.’ This was a mistake: the wagon 
should have been sent to Adampur. The wagon of coal was 
received at Doaba on the 26th March, 1929, and it appears that 
onthe 15th April, 1929, a letter in the following terms was 
sent by the Railway Company’s agent at Lahore to the consig- 
nees, namely, Sikri Coal Merchants at Lahore :— 


Dear Sirs, 

Please take notice that the following consignment of coal booked to 
your address is lying undelivered at the station named below and that the 
wharfage is due to the Railway on it up to date. You are now given this final 
notice and warning that if within 15 days from date the consignment of coal 
is not taken delivery of and coal removed from Railway premises on pay- 
ment of full wharfage and all other charges due, we reserve to ourselves the 
right to take civil action against you for recovery of all charges including 
wharfage. If the consignment is not removed within 15 days from date, it 
will be sold by public auction under Ss. 55 and 56 of the Indian Railways Act 
(IX of 1890) at your risk. The coal is being advertised for sale. 


Invoice No. 1. Railway receipt No. 27940. 
Station from Pathardih. Station to Doaba. 
Weight in tons 21 cwts. 13. Dated 18th March, 1929. 


Coal Wagon No. 14714 Railway freight Rs. 342-3. 
On the 22nd April, a letter was sent to the consignors, 
Messrs. Villiers, Ltd., at the Bagdiji Colliery, asking for in- 
structions regarding the disposal of the coal, and stating that 
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if delivery were not effected within a week of the receipt of 
the letter and all charges due thereon paid, arrangements would 
be made to dispose of the same under Ss. 55 and 56 of the 
Indian Railways Act (IX of 1890). 

On the 26th April, 1929, Messrs. Villiers, Ltd., sent to 
the plaintiffs a copy'of the letter which they had received from 
the Railway Company and asked for instructions. 

On the same date Messrs. Devji Shivji & Co., the plain- 
tiffs in the second suit, wrote to the Railway Company s aġent 
at Lahore the following letter :— 

P. O. Jharia. 
(Manbhum). 
Dated the 26th April, 1929, 
Devji Shivji & Co, as 
Colliery Agents, 
Best Bengal Coal Suppliers and Contractors. 
The Agent, 
North-Western Railway, Lahore. ey 
Dear Sir, : 
Pathardihi to Doaba Bagdiji Slack Wagon No. 14714 Con-Sikri Bros.’ 
With reference to your letter No. 208-P-CC-29 of the 15th inst. to 
Messrs. Sikri Bros., Lahore, please note .that the wagon was misdespatched 
to Doaba and hence we had to hand over the R.R. to Messrs. Punjab United 


Coal Co., who state that on account of heavy wharfage occurred they could 
not take delivery. 


We shall thank you if you will please instruct the Station Master, Doate, 
to deliver the consignment free of wharfage so that the delivery may be 
effected and thanking you in anticipation. . 

Yours faithfully, 
Devji Shivji & Co. 
Negotiations by the Punjab United Coal Company for 

delivery free of wharfage charges came to nothing. 

~ There was no local newspaper at Doaba, so on the 27th 
June,. 1929, there was inserted in the Civil and Military 
Gazette which was published at Lahore a notice in the follow- 
ing terms :-— 

` NORTH-WESTERN RAILWAY. 

SALE OF UNCLAIMED PROPERTY. 


Notice is hereby given that unless the under-mentioned consignments 
lying undelivered are removed on payment of all charges due before the 
16th July, 1929, they will be sold by public auction and the sale proceeds dis- 
posed of in terms of Ss. 55 and 56 of the Indian Railways Act (IX of 1890). 


Then followed a list of 21 consignments which had been 
sent.from various stations to other stations, giving in each 
case the numbers of the invoice and the railway receipt, the 
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date, the number of the wagon, the names of the sender and 
of the consignee. l 

The consignment in question was one of the items: the 
information relating thereto was. that it had been sent from 
Pathardihi to Doaba by Villiers Co. to Sikri Brothers on the 
18th March, 1929; the numbers of the invoice, railway receipt 
and the wagon: were given. 

It is to be noted that in the above-mentioned notice there 
was no information given as to the nature of the consignments, 


or of the time or place of the public auction referred to in the - 


notice. Itappears that the notice of the proposed sale was 
proclaimed locally at Doaba and a copy thereof was ae on 
the station notice board. 

Delivery of the wagon of coal was not taken, ‘and the 
station master at Doaba under instructions from the chief 
commercial manager of the Railway Company endeavoured to 
sell the coal for a sum which would be. at least sufficient to 
cover.the freight charges due on the consignment. The result 
of the station master’s efforts was that the highest offer for 
the coal was Rs. 40, which the above-mentioned manager 
refused to accept. The station master was then directed by 
the manager to send the wagon to Mogalpura. This was 


done and the -wagon arrived at Mogalpura about the 18th 


August, 1929. At Mogalpura there was “a sale proclamation”, 
as it was called, in the Bazaar and notice of the proposed sale 
was placed on the notice board at the station. Certain persons 
made offers to the station master at Mogalpura, and eventually 
the sum of Rs. 205, which was the highest offer, was 
accepted by the chief commercial manager of the Railway’ 
Company, and the coal was sold for that price. 


Notice of the sale was sent by the Railway Company 
to Messrs. Villiers, Ltd., in a letter dated the 15th September, 
1930, in the following terms :— 


To ‘ 

i „The Manager, 
, Messrs. Villiers, Limited, 
Bagdiji Colliery, post Jharia. 
f ` Pathardihi to Doaba Jun (?). 
A - No. one of 10-3-29 Wg. No. 14714, i 
. ‘The above consignment having been sold for Rs. 205 a sum of Rs. 1,170-4-0 
is still due to the Railway on’ account of freight, Wharfage and Advertisement 
charges, vide details belów: = °- ù -3 ` 
12 
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Rs. a p. 
Invoiced freight at 328 4 0 
Sale proceeds i 205 0 0 
Loss in freight : we 123 4 0 
Demurrage as _ 
Wharfage : . 1,044 0 0 
Advertisement charges e 300 
Total . 1,170 4 0 








This is to advise you that I am agreeable, strictly without prejudice 
to our claim for the entire amount, to forego amount of wharfage and shall 
look to you to make good the loss in freight Rs. 123-4-0 and the out-of-pocket 
advertisement cost, namely, Rs. 3. (Total Rs. 126-4-0) if the consignee do not 
pay. : 

Please acknowledge. 

l K Yours faithfully, 


Offg. Dist. Trafic Manager Coal. 

(Sd.). Ileg., 18-9-30. 

Messrs. Villiers, Ltd., paid the sum of Rs. 126-4-0 to the 
Railway Company, and subsequently recovered the amount 
so paid from the plaintiffs. That sum was an item in the 
total amount claimed by the plaintiffs against the Secre- 
tary of State, namely: Rs. 256-13-6 as damages for the 
alleged wrongful conversion of the coal by the Railway 
« Company. 

It was contended on behalf of the appellant, the Secretary 
of State, that the above-mentioned acts of the Railway 
Company constituted a compliance with the provisions of 
Ss. 55 and 56 of the Indian Railways Act and that conse- 
quently the Railway Company was not liable to the plaintiffs 
for any compensation or damages in respect of the sale of the 
coal. 

This was the only point raised for their Lordships’ 
consideration. It was argued that, as there was no local 
newspaper at Doaba or Mogalpura, and as the Governor- 
General in Council had not prescribed any manner for the 
publication of the notice referred to in S. 55, the Railway 
Company had taken all such steps as could reasonably be 
required to give notice of the intended sale by public auction. 
It is not necessary to consider that part of the case in any 
detail, for in their Lordships’ opinion the first question to be 
considered and decided is whether there was in fact any public 
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auction of the coal. It was contended on behalf of the 
Secretary of State that there was such a public auction. 

In their Lordships’ opinion it is clear that whether the 
right of the Railway Company to sell the coal arose by reason 


of S. 55 (2) or by reason of S. 56 (2) the sale should have. 


been by public auction and in no other way. Itis true that in 
S. 56 (2) it is provided that the Railway Company is to “ sell 
the goods as nearly as may be under the provisions of the last 
foregoing section,” but no suggestion has been made that there 
were any facts in this case which would prevent the Railway 
Company from selling by means of a public auction in the 
event of the Company’s putting in force the right to sell given 
to the Railway Company by S. 56 (2). 

There is no definition in the Act of the words “ public 
auction ” and their Lordships are of opinion that there can be 
no doubt that they must bear the meaning which is ordinarily 
given to them in the English language. 


The words mean a public sale at which each bidder offers 
an increase upon the price offered by the preceding bidder, the 
article put up being sold to the highest bidder. 


This involves the auction being held in public, all 
members of the public having a right to attend, and a valuable 
element being the competition between the persons who are 
openly bidding for the subject-matter of the sale. This is of 
importance not only to the Railway Company but also to the 
owner of the goods, the competition being calculated to 
produce the highest price. 


Their Lordships are of opinion that in this case there was 
no public auction of the coal in question. 


Notice of the intended sale was given in the manner 
already mentioned, by proclamation and notice on the board at 
the station, and some offers were sent to the station master at 
Mogalpura which were forwarded by him to his superior 
officer who directed him to accept the offer of Rs. 205 which 
was in fact the highest. 


But there was no public auction in the ordinary meaning 
of the words: there was no sale in public, there was no 
opportunity for competitive bidding: in fact, what was done 
bore no resemblance to a “ public auction ”. 
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This conclusion is sufficient to dispose of the appeal, for 
the Railway Company did not sell the coal in the manner 
prescribed by the above-mentioned sections, and therefore 
cannot rely on the protection given by the Act. “> ; 

As already stated the question of the sufficiency of the 


‘notice was referred to inthe course of the argument, and 


while their Lordships in view of the conclusion already 
mentioned do not consider it necessary to give any decision on 
that part of the case, they are of opinion that it is difficult to 
see how a notice of an intention to sell at a public auction can 
be sufficient or effective, unless it specifies the time and place 
of the proposed public auction, the nature of the goods intend- 
ed to be sold and all other particulars necessary to enable the 
members of the public to appreciate what it is which it is 
intended to put up for sale at the public auction.. `- - 

Their Lordships were informed that the facts relating to 
the second appeal were not exactly the same as in the first 
appeal, but that they were similar to those in the first appeal in 
all material respects, and that the decision in respect of the 
first would govern the second appeal. Their Lordships, 
therefore, are of opinion, that the two appeals should be 
dismissed, and they will humbly advise His ae, accords 
ingly.’ 

Solicitors for Appellant: The Solicitor, India O fice. 

Rey, Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. ALFRED HENRY LIONEL LEACH, Chief 
Justice AND Mr. JUSTICE VARADACHARIAR. 


The Official Assignee of Madras 
_ representing the estate of Janaki 
` Ammal, Insolvent in I. P. f j 
No. 129 of 1931 .. Appellant* (Defendant) 
Os i Wo oe 

Vedanarayana Naicker as Respondent (Plaintiff). 

Civil Procedure Code (V of 1908), S. 80—Suit against O ficial Assignee— 
No notice of suit given—Suit not for an act done by him in his official capacity 
but as representing an estate—Notice not necessary—Res judicata Basis of 
suits different—No res judicata. 


One V (the plaintiff) brought a suit against J for partition and recovery 
of a half share in certain property, which right was denied by J. In February, 
ss a a 





* C. C. C. Appeal No. 40 of 1935. 3rd August, 1937, 
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1928, the suit ended in a compromise decree under which V was to pay 
Rs. 700 to J by September for her interest in the property and V was to get 
possession on Ist March, 1928. Possession was so delivered but prior to this 
decree, in 1926, J had mortgaged the whole property to one D, which fact J 
had kept back from V, When therefore V paid the Rs. 700 into Court on the 
due date, he asked the Court to prohibit J from drawing out the moneys and 
it was granted. 


In August, 1929, V filed another suit against both J and D for a declara- 
tion that the mortgage to D was invalid and it was there decided that the 
mortgage was good to the extent of J’s share in both the first Court and on 
appeal. The appellate judgment was in September, 1932. 

In April, 1931, J was adjudicated an insolvent some days before V had 
withdrawn from Court the Rs. 700. So the Official Assignee called on F to 
bring back the money, to which V replied that as D was entitled to a mort- 
gage decree in respect of a half share, he would return it if the Official 
Assignee would give an indemnity against any claim by D. That the Official 
Assignee refused to do, but executed a release in favour of V in respect of J’s 
half share and on that V paid Rs. 738-8-0 tohim. D in execution of her 
mortgage decreé brought the property to sale and it was purehaséd by a third 
party in March, 1933. 

Thereupon F filed O. S. No. 406 of 1932 ‘against the Official Assignee to 
recover this Rs. 738-8-0 on the footing that the release had no legal effect and, 
therefore, was null and void. But that was dismissed and then C filed the 
present suit claiming the same Rs. 738-8-0 with interest on the ground that 
the Oficial Assignee had granted to hima good title in respect of J’s half 
share, but he had lost that half share and, that therefore the Official Assignee 
was liable to him in damages. It was contended that (1) the suit was barred 
by res judicata by reason of O.S. No. 406 of 1932 and (2) that the suit was bad 
for want of notice under S. 80, Civil Procedure Code. 


Held, that the suit was not barred by res judicata as the causes of action 
in the two suits were entirely different, the first being filed on the basis that 
the release was of no legal effect, and the second on the basis that it is not 
valid but for damages for breach of-a covenant contained in it. 


Held, further, that the Official Assignee is a public officer within the 
meaning of S. 80, Civil Procedure Code, and the section also covers cases 
both in contract and in tort. The section applies only when the suit is for an 
act purporting to be done in his official capacity. But the Official Assignee in 
executing the deed of release was not doing an act in his official capacity but 
as representing J’s estate and also the suit is not against him in respect of any 
act done by him in that capacity. No notice under S. 80, Civil Procedure 
Code, is therefore necessary. 


Revati Mohan Das v. Jatindra Mohan Ghosh, (1934) 66 M.L.J. 506: L. R 
61 I.A. 171: LL.R. 61 Cal. 470 (P.C.), followed. 


Appeal against the decree of the Court of the City Civil 


Judge, Madras, in O. S. No. 428 of 1934, 
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The Judgment of the Court was delivered by 


The Chief Justice.—The plaintiff sued the Official Assignee 
as representing the estate of one Janaki Ammal to recover the 
sum of Rs. 738-8-0 with interest which he had paid to him on 
the 9th September, 1931. He averred that circumstances had 
arisen since' the payinent was made which entitled him in law 
to recover this amount. It is necessary in order to understand 
the position to go into the early history of this matter. 


In 1900 a piece of immovable property in Madras was 
purchased in the names of the plaintiff’s father (one Durai- 
swami) and Janaki for a sum of Rs. 200. The plaintiff’s 
father was the brother of Janaki’s husband. Duraiswami having 
died, the plaintiff instituted in the City Civil Court, Suit 
No. 437 of 1927, for partition of this property and for 
recovery of the half share which he said he was entitled to as 
his father’s heir. Janaki defended the suit. She claimed that 
she was entitled to the whole of the property and alleged that 
her husband was the purchaser of the property having bought 
it in her name and in Duraiswami’s name benami. This - 
question was not fought out, and on the 10th February, 1928, 
the parties came to terms. A compromise decree was then 
passed in accordance with the arrangement arrived at. Under 
this decree the plaintiff was to pay Rs. 700 to Janaki for her 
interest in the property which she was required to quit on the 
Ist March, 1928. Janaki had, in fact, mortgaged this property 
to one Dhanalakshmi in 1926 and had purported to charge the 
whole of it. She kept this fact from the plaintiff who agreed 
to the terms above mentioned in entire ignorance of the fact 
that there was this mortgage in favour of Dhanalakshmi. 
Janaki delivered possession of the property to the plaintiff by 
the due date and on the 20th September, 1928, the plaintiff 
paid Rs. 700 into Court. But as he had in the meantime dis- 
covered that the property had been mortgaged to Dhanalakshmi, 


-he asked the Court to prohibit Janaki from withdrawing the 


money from the Court until further orders. This application 
was granted. 

On the 19th August, 1929, the plaintiff instituted Suit 
No. 424 of 1929 in the City Civil Court impleading both 
Janaki and Dhanalakshmi. He asked for a declaration that the 
mortgage was invalid. Janaki took no part in this suit. The 
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judgment was delivered on the 26th August, 1930, the Court 
holding that the mortgage was good to the extent of Janaki’s 
share, and as the plaintiff had no objection to taking that share 
subject to the mortgage there was a decree on this basis. 
Dhanalakshmi was also agreeable to her mortgage being limited 
to Janaki’s moiety. In spite of having accepted this position 
Dhanalakshmi resiled from it and filed an appeal to this Court. 
In this appeal she contended that she was entitled to a charge 
on the whole of the property and refused to recognise the 
position of the plaintiff. It is not surprising in view of what 
had happened in the trial Court that this contention did not 
prevail, the appeal being dismissed on the 2nd September, 1932. 

On the 10th April, 1931, a petition was filed for an order 
of adjudication in insolvency against Janaki and she was 
adjudicated on the 27th of that month. On the 9th April, 
1931, the plaintiff had withdrawn from the Court the Rs. 700 
which he had paid under the consent decree passed in Suit 


No. 437 of 1927. The next day the Official Assignee wrote 


informing him that he proposed to move the Court for an 
order directing him to bring the money into Court. The reply 
was that as Dhanalakshmi was entitled toa mortgage decree 
on a moiety of the property he was entitled to recover the 
Rs. 700 plus interest, and he wanted the Official Assignee to 
give him an indemnity against any claim being made by 
Dhanalakshmi. The Official Assignee by letter dated the 31st 
August, 1931, refused to give the indemnity but by the 9th 
September, 1931, the plaintiff and the Official Assignee had 
come to terms. On that date a deed of release was executed 
by the Official Assignee in favour of the plaintiff in respect of 
Janaki’s half share in the property and the plaintiff paid to the 
Official Assignee the sum of Rs. 738-8-0. It is necessary to 
refer. to a covenant in this document as the plaintiff contends 
that the Official Assignee did in fact indemnify him in respect 
of any claim by Dhanalakshmi. This covenant reads as 
follows :— 

“The releasee is at perfect liberty to enjoy the property without any let, 


hindrance or claim on the part of the said Janaki Ammal, the insolvent, or 
any one claiming under the said Janaki Ammal.’’ 


The plaintiff says that Dhanalakshmi’s claim under her 
mortgage was a claim which in law was made under Janaki. 
On the 11th August, 1931, that is, a month prior to this release 
deed Dhanalakshmi instituted proceedings in execution of her 
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mortgage decree. On that date she applied for leave to bid at 
the auction. The learned Judge before whom the application 
came held that there was no need for any sale at all in view 
of the Official Assignee having executed the release. He 
forgot, of course, the position of Dhanalakshmi in the matter. ` 
He accordingly passed an order dismissing her application for 
sale. “An application by way of revision petition to this Court 
followed and the order dismissing the application for sale was 
set aside and the sale application restored to the file. The 
execution proceedings subsequently took their normal course 
and the half share was purchased by a third party for over 
Rs. 1,000. That was on the 6th March, 1933. 


The position, therefore, was this: The plaintiff had paid 
to the Official Assignee Rs. 738-8-0 in consideration of the 
Official Assignee releasing to him Janaki’s interest in the pro- 
perty and he got nothing for it, because the property had got 
into the hands of a third party as the result of the execution 
proceedings. Accordingly on the 2nd May, 1932, the plaintiff 
filed suit No. 406 of 1932 in the City Civil Court against the 
Official Assignee in order to recover the Rs. 738-8-0. The basis 
of this suit was that the release had no legal effect and, there- 
fore, was null and void. In these circumstances he said that 
he was entitled to a refund of the money. Judgment was given 
in this suit on the 12th May, 1933, the Court holding that the 
plaintiff was not entitled to recover because he made the pay- 
ment with his eyes open. He knew all about Dhanalakshmi’s 
mortgage and he had taken the telease for what it was worth 
at his own risk. It contained no covenant for indemnity and 
no cause of action was therefore shown in the plaint. This 
view was upheld by this Court on appeal on 3rd August, 1934. 
The learned Judges were of opinion that the payment made by 
the plaintiff to the Official Assignee was one of a purely volun- 
tary nature. Then followed the suit out of which the present 
appeal arises. Here the plaintiff claimed that he was entitled 
to recover the Rs, 738-8-0 plus interest, on the ground that the 
Official Assignee had granted to him a good title in respect of 
Janaki’s half share, but he had lost that half share and, there- 
fore, the Official Assignee was liable to himin damages. The 
learned trial Judge held that the plaintiff was entitled to 
succeed on this basis and granted him a decree for the amount. 


claimed. 
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The Official Assignee challenges the correctness of this 
decree on three grounds: (1) that the plaintiff was precluded 
by the doctrine of res judicata from instituting the suit; (ti) 
that no notice had been given by the plaintiff under S. 80 of 
the Code of Civil Procedure, and therefore the suit had not 
been correctly launched; and (#7) that the learned trial Judge 
had wrongly awarded interest to the plaintiff. 


There is no substance in the plea that suit No. 406 of 1932 


stands as a bar to the present suit. As I have already indicat- 
ed that suit was filed on the basis that. the deed of release was 
of no legal effect. The suit out of which this appeal arises is 
based on the plea that the document is a valid document and 
that the plaintiff is entitled to damages for the breach of a 
covenant contained in it. The causes of action in the two suits 
are entirely different. The doctrine of res judicata can have 
no applicatior in such circumstances. 


Turning now to the second contention of the learned 
Advocate for the appellant, S. 80 of the Code of Civil Proce- 
dure provides that no suit shall be instituted against the 
Secretary of State for India in Council, or against a public 
officer in respect of any act purporting to be done by such 
public officer in his official capacity, until the expiration of two 
months next after notice in writing has been, in the case of the 
Secretary of State in Council, delivered to, or left at the office 
of, a Secretary to the Local Government or the Collector of the 
District, and in the case of a public officer, delivered to him or 
left at his office, stating the cause of action, the name, descrip- 
tion and place of residence of the plaintiff and the relief which 
he claims. The section also states that the plaint shall contain 
a statement that such notice has been so delivered. For the 
purpose of dealing with this argument we will take it that the 
correspondence which passed prior to suit did not give the 
notice required by this section, and it is common ground that 
the Official Assignee is a ‘ public officer’ within the meaning of 
the section. 

In the course of the arguments we were referred to a 
number of cases decided by the Calcutta High Court and by the 
Bombay High Court. The Calcutta High Court has for many 
years taken the view that this section applies to cases founded 
on contract as well as to cases in tort. The Bombay view has 


been that the section only applies to action founded on tort. | 


13 


Official 
Assignee 
of Madras 


V. 
Veda- 
narayana 
Naicker. 


Leach, C.J. 


Official 
Assignee 
of Madras 


v. 
Veda- 
narayana 
Naicker, 


Leach, C. J. 


-98 THE MADRAS LAW JOURNAL REPORTS. [1938 


But the position has been clarified by a recent decision of their 
Lordships of the Privy Council in Revati Mohan Das v. 
Jatindra Mohan Ghosh! and it is now settled that the section 
covers cases both in contract and in tort. This decision also 
shows that in the present case the Official Assignee in executing 
the deed of release was not doing an act in his official capacity. 
Further the suit is not against him in respect of any act done 
by him in that capacity. , 

In the case mentioned above, a common manager of an 
estate appointed under the Bengal Tenancy Act, 1885, executed 
with the sanction of the Court a mortgage which provided for 
repayment of the debt on a specified date. Before that date he 
died and another manager was appointed. The debt not having 
been paid, the mortgagee, without giving notice, sued the new 
manager to enforce the mortgage. Their Lordships held that 
notice was not necessary under S. 80 because assuming that a 
common manager is a public officer the suit was not for an act 
purporting to be done in his official capacity. Failure to pay 
the debt when due was not an ‘illegal omission” so as to be 
an “act”. Sir George Lowndes delivered the judgment and 
at page 475 of the report he observes: 


“Tt is also difficult to see how mere omission to pay either interest 
or principal could be an act purporting to be done by the manager in his 
official capacity. The mortgage imposed no personal liability upon the 
manager, but merely provided that, if payment was not made, the mortgagee 
would be entitled to realize his dues by sale through the Court, and this was 
all that the appellant sought by his suit. The manager for the time being no 
doubt had an option to pay in order to save the sale, but failure to exercise 
an option is not in any sense a breach of duty. The appellant made no claim 
against the first respondent personally. He was there only as representing 
the estate of which the sale was sought. In their Lordships’ opinion, such a 
suit is not within the ambit of S. 80 and no notice of suit was required.” 


In the case before us the claim against the Official 
Assignee was not a claim against him personally, but a claim 
against him as representative of the estate of Janaki Ammal, 
and throughout the case he merely occupied the position as the 
representative of that estate. Therefore we hold that no notice 
was required to be given under S. 80 to the Official Assignee 
before the suit was instituted. Consequently we consider that 
it was properly launched. i 

The objection with regard to interest also fails. An 
examination of the judgment shows that the learned Judge did 


1, (1934) 66 M.L.J. 506: L.R. 61 LA, 171: LL.R. 61 Cal. 470 (P.C.). 
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not award to the plaintiff any sum of money as interest. He 
awarded him the amount claimed on the ground that he had in 
fact lost property of that value and in doing so we consider he 
adopted the right attitude. 


The appeal therefore fails and must be dismissed with 
costs. No orders in the Letters Patent Appeal. 
S. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
C. R. Padmanabha Aiyar .. Appellant* (Plaintif) 
v. 
The Coimbatore Municipality repre- 
sented by its Chairman C.S. Rathna- 
sabapathy Mudaliar .. Respondent (Defen- 
dant). 


District Municipalities Act (V of 1920), Sch. IV, r. 13—Revision of taz— 
Communication of order reducing the amount—No direction by Chairman of 
Municipality to pay the amount fixed—Non-payment—Distress proceedings 
whether legal. 

A qutinquennial revision was undertaken by a certain Municipality in 
1926-1927 in pursuance whereof a tax in respect of the plaintiff’s house and a 
demand therefor was made. The plaintiff preferred a revision petition 
against the said assessment and there was a disposal of the petition in favour 
of the petitioner by a reduction of the valuation from Rs. 324 to Rs. 250. The 
result of the revision was that the tax was modified. Under provision 
of r. 13 of Sch. IV of the District Municipalities Act the orders passed 
should be communicated by the Chairman and a direction to petitioner must 
issue for payment of amount fixed. It was admitted that a note in this case 
of the reduction was sent whereon the signature of the petitioner also was 
obtained ; but the direction from the Chairman was not given as per the rule 
above mentioned. 

Held, that the rule distinctly required that the Chairman should direct 
the petitioner to pay the amount fixed on revision. The obligation of fixing 
the tax on revision was on the Municipality, and no duty was cast on the 
plaintiff to fix for himself the amount he had to pay. It is also a condition 
precedent which the Chairman had to perform before he could take the 
appropriate proceedings for non-payment of the tax. Therefore the proceed- 
ings by way of distress taken for the non-payment of the tax for 1926-1927 
were not legal. : 

Second appeal against the decree of the Court of the 


Additional Subordinate Judge of Coimbatore in A.S. No. 11 
of 1933—A.S. No. 214 of 1932 on the file of the District 
Court, Coimbatore,—preferred against the decree of the 
Court of the District Munsiff of Tiruppur in O.S. No. 369 of 
1932. 


* S, A. No, 904 of 1933. 24th September, 1937, 
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T.M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Appellant. 


N. Gopala Menon for Respondent. 
The Court delivered the following 


Jupcment.—The only substantial question in this second 
appeal is whether the levy of property tax in respect of the 
plaintiff’s house for 1926-1927 by the defendant Municipality 
is legal. The material facts bearing on this question are not 
in dispute. A quinquennial revision was undertaken by the 
Municipality in 1926-1927 in pursuance whereof a tax of 
Rs. 9-6-0 instead of the old tax of Rs. 5-1-7 was levied 
in respect of the plaintiff’s house and a demand therefor made. 
The plaintiff preferred a Revision Petition against the said 
assessment and there was a disposal of the said Revision 
Petition in his favour by a reduction of the valuation from 
Rs. 324 to xs. 250. The result of this revision will be that the 
tax of Rs. 9-6-0 will have to be modified and before appro- 
priate proceedings either by way of distress or suit can 
be taken against the plaintiff, the provisions of the rules 
prescribed by the statute must be complied with. Under r. 13 
of Sch. IV of the District Municipalities Act: ` 

“Immediately after the disposal of the revision petition the Chairman 
shall inform the petitioner, or his authorised agent, either orally or in 
writing, of the orders passed thereon, and shall direct him to pay the amount 
fixed on revision within 15 days from the date on which it becomes due, and 
shall, if necessary, cause the assessment books to be corrected.” 

It is admitted in this case that immediately after the 
disposal of the Revision Petition itself there was a note made 
that the valuation was reduced to Rs. 250 and the petitioner’s 
signature was taken as evidence of this fact having been com- 
municated to him. But the rule further requires that the 
Chairman shall direct him to pay the amount fixed on revision 
within 15 days after the receipt of such intimation. Therefore 
this is also a condition precedent which the Chairman had to 
perform before he could take the appropriate proceedings for 
non-payment of the tax. lt is admitted in this case that no 
such direction was given and in fact for the year 1926-1927, 
the assessment books have not been corrected and there 
is nothing to indicate what exactly was the amount fixed by 
the Municipality on revision. It is not open to the Munici- 
pality to say that once the reduction in valuation is made the 
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plaintiff must ascertain what the exact amount to be paid by 
him is and should pay the same, That is not what the rule 
says. The rule distinctly requires that the Chairman should 
direct him to pay the amount fixed on revision. The obliga- 
tion of fixing the tax on revision is on the Municipality and 
no duty is cast on the plaintiff to fix for himself the amount 
he has to pay. Therefore the proceedings by way of distress 
taken for the non-payment of the tax for 1926-1927 is not legal 
and therefore the levy of the tax and the proceedings taken 
for the realisation thereof ought to be set aside. 

I therefore modify the decree of the lower Courts in so 
far as they have directed the plaintiff to pay the tax for 
the year 1926-1927 and direct a refund of the excess levied 
for the said year as prayed for. The rest of the appeal fails 
and is dismissed. So far as the second appeal is concerned, 
I direct each party to bear his own costs. Leave to appeal is 
refused. 


K. C. ——— Appeal dismissed 
and Decrge modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 


Krishnaswami Aiyar .. Appellant* (Plaintiff) 
v. 
Sabarathnam Chetti-and others .. Respondents (Defen- 


dants 1 to 4). 


Limitation Act (IX of 1908), Art. 134~—Mortgage usufructuary in 1890~ 
Sale by mortgagor of the property to plaintifs predecessor in title— 
Subsequent mortgage of the same property before time for redemption, by 
the morigagee’s widow in favour of another—Suit by the original mortgagor 
for redemption in 1928—Whether barred by limitation—Application of 
Art, 134—Nature and scope of the article—“Date of transfer” considered. 


A property belonging to one K was mortgaged in 1890 to L. It was a 
usufructuary mortgage and provided that the mortgagor would pay the 
principal amount and redeem the property in 1901. K sold it to plaintiff’s 
uncle in 1896 and directed the vendee to pay the mortgage money due under 
the mortgage to L. The property came to plaintiff subsequently. Prior to 
the date when the mortgage could be redeemed, L died with debts, and his 
widow executed a simple mortgage in 1899 in favour of defendants 1 to 4, of 
all the properties belonging to her deceased husband of which one was the 
property mortgaged by K and subsequently sold to plaintiff’s uncle. The 
mortgage by the widow was without possession. In 1900 she executed another 
mortgage deed in favour of the same mortgagees purporting to be a usufruc- 


* S.A. No. 1023 of 1933. 5th November, 1937. 
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tuary one, though the recital in the document mentioned that she was not in a 
posi‘ion to surrender actual possession of the properties as they happened to 
be in the possession of a Receiver appointed in a suit against her. On the 
question whether in the circumstances the plaintiff’s suit for redemption in . 
1928 was barred by Art. 134, 

Held, that the Art. 134 of the Limitation Act did not apply to the facts of 
the case: but even if it did, it should be held that as the defendants had 
failed to prove the date on which they got into possession the suit would be 
within time. 

Observations of Srinivasa Aiyangar, J.,» in Seett Kutti v. Kunht 
Pathumma, (1917) 33 M.L.J. 320: LL.R. 40 Mad. 1040 at 1062 (F.B.), 
followed. 

A close perusal of Art. 134 would show that it was brought into existence 
with the object of filing suits for possession of the properties previously 
mortgaged and subsequently transferred by the mortgagees in excess of their 
rights, Skinner v. Naunthal Singh, (1929) L.R. 56 I.A. 192: I L.R. 51 All. 367 
at 374 (P.C.). If a mortgagee did not exceed his rights he would be assigning 
his mortgagee’s interest alone and in that case obviously Art. 148 and not Art. 
134 would be held ta be applicable. If on the other hand the mortgagee exceed- 
ed his rights and transferred the entire property as an owner—he must be held 
undoubtedly to have exceeded his rights as a mortgagee. In that case if it 
is necessary to institute a suit for possession either by a mortgagor or his 
alienees (as provided in the first column of Art. 134 and which must be read 
along with what appears in the third column of the article) it must be 
presumed that the mortgagee had possession and delivered it to his alienee, 
This would imply that the word ‘transfer’ used in the third column of Art. 134 
must necessarily refer to a transfer of possession and not merely to a 
conveyance of title. Againif anything can really give notice to the outside 
world as to what the state of affairs actually is, it is possession and not 
merely conveyance without possession. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore dated 19th June, 1933, and made in A. S. 
No. 10 of 1930 (A.S. No. 202 of 1929, District Court, South 
Arcot) preferred against the decree of the Court of the 
District Munsiff of Cuddalore, dated 4th May, 1929 and made 
in O.S. No. 166 of 1928. 


S. Panchapakesa Sastri and K.R. Krishnaswami Aiyar for 
Appellant. 

Respondents not represented. 

The Court delivered the following 

Jupement.— This is an appeal dismissing the plaintiffs’ 
suit for redemption and possession of 41 cents of land bearing 
Survey No, 382-B as being barred under Art. 134 of the Limi- 
tation Act. The defendants who are apparently quite rich, 
have not chosen to appear. The facts of the case are quite 
simple. 
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The property in suit originally belonged to one Kuppa 
Goundan, who mortgaged it on 19th September, 1890, with one 
Lakshminarayana. The mortgage was usufructuary and it 
was provided in the deed (Ex. K) that the mortgagor would 
pay the principal amount and redeem the property on 11th 
April, 1901. Kuppa Goundan sold the property to the plain- 
tiff’s uncle in 1896 under Ex. A and directed the vendee to pay 
the mortgage money due under Ex. K to the mortgagee. The 
property subsequently fell to the plaintiff under Ex. B. 

Prior to the date on which the mortgage could be redeem- 
ed, Lakshminarayana died—apparently leaving large debts due 
to the father of defendants 1 to 4 and his widow therefore 
acting as a-guardian on behalf of his minor son executed a 
simple mortgage (Ex. IV) for Rs. 35,000, on 17th October, 
1899. The property which had been mortgaged with 
Lakshminarayana under Ex. K and subsequently sold to the 
plaintiff was also included in the deed. The mortgage was 
without possession. She executed another mortgage in favour 
of the same mortgagee for Rs. 1,19,771-8-0 on 4th November, 
1900 (Ex. V). This purported to be a usufructuary mortgage 
for a period of ten years; but the recital in this deed points 
out to the fact that she was not in a position to surrender 
actual possession of the properties, as they happened to be in 
the possession of a receiver appointed in connection with O.S. 
No. 5 of 1900 and pending before the District Court of Cudda- 
lore. A provision was therefore made that as long as she was 

-not in a position to deliver possession, interest would be paid 
at Rs. 0-14-0 per cent. per annum. 

The question, therefore, arises whether in the circum- 
stances of the case Art. 134 would apply. If so, from what 
date did the period of limitation actually begin to run? 

It may be stated at the outset that since the property in 
suit was mortgaged in 1899 under a simple mortgage and in 
1900 under a usufructuary. mortgage for a period of ten years, 
the suit would be barred by limitation, if Art. 134 is held to 
apply—long before it was filed in 1928 and the present words 
now substituted in the 3rd column of Art. 134 by Act I of 
1929, would have no application to the facts of this case. It 
is hardly necessary to trace the history of how the words in 
the 3rd column of Art. 134 were changed by various legisla- 
tions from time to time. Suffice it to say that before the 
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Amendment of 1929, the words appearing in the third column 
of Art. 134 were “the date of transfer” and it is these words 
which I have been called upon to consider and construe. 


There is no doubt that since Art. 134 contains a stringent 
provision of law, the onus of proving facts which would 
attract the provisions of this article in preference to Art. 148 
or even possibly Art. 144 would lie heavily on the party who 
wishes to claim the benefit of an abridged period of limita- 
tion. The remarks made in Radanath Doss v. Gisborne & Co. 
and Juggernath v. Syud Shah Mahomed? amply support the — 
proposition mentioned above. 


It is true that there is no mention of any alienation in 
favour of the plaintiff’s uncle in the mortgage deeds effected 
by Lakshminarayana’s widow on behalf of her son—but before 
the provisions of Art. 134 can be attracted, it must be shown 
that the mortgagee, that is, the father of defendants 1 to 4 
had no knowledge of any alienation by the original mortgagor, 
that is, Kuppa Goundan of his rights. It might not have been 
actually necessary to prove ‘good faith’ but the absence of 
such a knowledge must at least have been established. There 
is no evidence in this case from which such an inference may 
be drawn in favour of defendants 1-4. It may be contended 
that it was impossible for defendants 1-4 to produce any 
evidence on the point as their father had died before the suit 
was filed. I would, therefore, particularly in their absence, not 
like to rest my decision on the absence of this evidence merely. 


A close perusal of Art. 134 would show that it was 
brought into existence with the object of filing suits for pos- 
session of the properties primarily mortgaged and subsequently 
transferred by the mortgagees, etc., in excess of their rights 
(Skinner v. Naunihal Singh3). If a mortgagee did not exceed 
his rights, he would be assigning his mortgagee’s interest alone 
and in that case obviously Art. 148 and not Art. 134 would be 
held to be applicable. If on the other hand the mortgagee 
exceeded his rights and transferred the entire property as an 
owner—he must be held undoubtedly to have exceeded his 
rights as a mortgagee. In that case if it is necessary to 
institute a suit for possession either by a mortgagor or his 


1. (1871) 14 M.I.A. 1. 2. (1874) L.R. 2 I.A. 48. 
3. (1929) L.R. 56 I.A. 192: LL.R. 51 All. 367 at 374 (P.C.). 
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_alienees (as provided ‘in the first column of Art. 134 and 
which must be read along with what appears in column 3 of 
that article) it must be presumed that the mortgagee had 
possession and delivered it to his alienee. This would imply, 
in my opinion, that the word ‘transfer’ used in the third 
column of Art. 134 must necessarily refer to a transfer of 
possession and not merely to a conveyance of title. This con- 
struction can be defended on another ground as well. If 
anything can really give notice to the outside world as to what 
the state of‘affairs actually is, it is possession and not merely 
a conveyance without possession which in some provinces of 
India could either be oral or by means of an unregistered 
document—if the transaction did not exceed a sum of 
Rs. 100. | 


I am aware of dissenting opinions on this point of 
‘eminent Judges like Wallis, C.J. and Coutts-Trotter, J., as 
expressed by them in Seeti Kutti v. Kunhi Pathummal! but the 
opinion of the majority was the other way. In fact Srinivasa 
Aiyangar, J., went to the extent of laying down that if pos- 
session was not actually transferred on the date of conveyance, 
Art. 134 would not apply at all. The result of the opinion of 
the majority of the Judges in the Full Bench case would be 
that while according to Abdur Rahim and Seshagiri Aiyar, 
JJ., limitation would actually begin to run from the date 
when possession was taken by the alienee from the mortgagee, 
the article would not be applicable at all according to 
Srinivasa Aiyangar, J., if possession was not delivered on the 
date of the conveyance. 


As I have already stated possession under Ex. V could 
‘not have been given to the father of defendants 1-4 as the 
properties were stated in the mortgage deed itself to be in the 
Receiver’s possession. There is no evidence on the record 
when possession was actually delivered and in the absence of 
such evidence, it is impossible to fix a date when limitation 
actually began to run even if Art. 134 applied to the facts of 
this case. 


There is another aspect of the case which is also quite 
important. The original mortgage of 1890 could not have been 
redeemed under the terms of the deed (Ex. K) before 11th 


1. (1917) 33 M.L.J. 320: LL.R. 40 Mad. 1040°at 1062 (F.B.). 
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April, 1901. It was transferred by Lakshminarayana’s widow 
first under a simple mortgage on 7th October, 1899, and later 
on by means of what has been described as an usufructuary 
mortgage on 4th November, 1900, Can it be reasonably held 
that the limitation against the original mortgagor or his alienee 
began to run even before the date before a cause of action for 
redemption accrued to them? In spite of what has been said by 
one of the Judges in the minority, I am afraid, I must, with 
great respect, agree with what was so lucidly observed by the 
learned Judge Srinivasa Aiyangar, J., at page 1062 of that 
judgment. 

‘ihe result is that Art. 134 does not, in my opinion, apply 
to the facts of this case; but even if it did it must be held that 
as the defendants have failed to prove the date on which they 
got into possession the suit would be within time. 

I would therefore set aside the judgment of the learned - 
Subordinate Judge and send the case back to him for disposal 
of the remaining questions involved in the appeal. 

The plaintiff will be entitled to recover the costs of the 
second appeal in this court. The court-fee put in by the 
appellant shall be refunded. The costs of the lower courts 
will abide the result. 

I must in the end express my recognition of the help 
rendered to me by Mr. Panchapagesa Sastri in arguing this 
case not only with his usual thoroughness and ability but with 
very great fairness in the absence of the opposite party. 

Appeal allowed and remanded. 

K. C. ma 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JustIcE PANDRANG Row AND MR. JUSTICE- 
VENKATARAMANA RAO, 


Sambasiva Aiyar .. Appellant® (Plaintiff) 
v. 
Natesa Aiyar and others .. Respondents (Defendants). 


Hindu Law—Joint family interest in partnership—Claim of a share by a 
member in the business assets-—Dissolution alleged—Right to account can be 
insisted on by plaintiff—Pleadings to be amended—A pplication to be granted 
in the circumstances. 

Where the subject-matter of a suit was a family share in a business of 
which plaintiff claimed one-third and it was alleged in the plaint that the firm 


* Appeal No. 165 of 1932 and - 22nd October, 1937, 
C. R. P. No. 1850 of 1931. 
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had been dissolved sometime before the suit but was denied by the defen- 
dants and therefore the plaintiff applied to amend the plaint so as to enable 
him to obtain an alternative relief for partition of the assets of the family in 
the partnership in case it was found by Coùrt there had been no dissolution 
and for appointment of a Receiver to value family assets and to pay one- 
third share to plaintiff. 

Held, that the dismissal of the suit by the lower Court on the ground that 
it was not maintainable without taking evidence or recording of any finding 
on the question of dissolution of the partnership alleged in the plaint, was 
wrong. 


The principle is that when family assets are in the hands of strangers, 
any member of the family who is entitled to a share in the assets has a right 
to recover his share of the assets, and if it is necessary for the purpose of 
ascertaining such share to take an account, such account has to be taken by 
the Court at the instance of the plaintiff. 

Thazhath Soopi v. Abdulla, (1924) 47 M.L.J. 554, followed. 

Gangayya v. Venkataramiah, (1917) 34 M.LJ. 271: LL.R, 41 Mad. 
454 (F.B.) referred to. 

Held, further, that the application for amendment of plaint should have 
been allowed in the circumstances, in spite of the considerable delay which 
was not satisfactorily explained. 

In this case it was not possible for the plaintiff to be certain whether 
there was a dissolution or not because he is not one of the partners and he 
can have no personal knowledge about the malter, and it is not right that he 
should lose all simply because he chose to institute a suit on the basis that 
there had been a dissolution. If itis found after trial that there was no 
dissolution, it is not right that he should fail altogether.. - 

Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 46 of 1929 and Petition under 
S. 115 of Act V of 1908, praying the High Court to revise the 
Order of the Court of the Subordinate Judge of Tanjore dated 
lith November, 1931 and made in I. A. No. 146 of 1931 in 
O. S. No. 46 of 1929. 


T. V. Muthukrishna Aiyar and N, Muthuswamy Aiyar for 
Appellant. 

S. Ramachandra Aiyar and S. Rajagopala Aiyar for 
Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—These arise out of O. S. No. 46 of 
1929 on the file of the Subordinate Judge of Tanjore. The 
Revision Petition is for the purpose of revising the order 
passed by the Additional Subordinate Judge dismissing the 
application of the plaintiff for amendment of his plaint and 
the appeal is, from the decree dismissing the suit itself with 
costs on the ground that it was not maintainable. The suit 
was by one Sambasiva Aiyar who claimed one-third of the 
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share of the first defendant in a certain firm described as the 
K. A. Rm. N. Firm. The share in the firm originally belonged 
to an undivided Hindu family. The plaintiff is the son of one 
Krishna Aiyar. Defendants 2and 3 are the grandsons of one 
Sundarappier by his deceased son, while the first defendant is 
one Natesa Aiyar. These three persons Krishna Aiyar, Natesa 
Aiyar and Sundarappier were brothers. The fourth defendant 
is the other partner in the firm of K, A. Rm. N. which carried 
on a money lending business and the plaintiff’s case was that 
this share in the money lending business belonged to the family 
and that this particular asset of the family was not divided at 
the time of the partition of the remaining family properties 
which took place in 1926. In paragraph 7 of the plaint, it was 


clearly stated that the Subordinate Judge in the previous suit 


for partition, while affirming the award of the arbitrator, Rao 
Bahadur A. Krishnaswami Aiyar, retired Assistant Commis- 
sioner of Police, had declared that: 


“The rights of the parties in the K. A. Rm. N. Firm are left open for 
future settlement or suit as the case may be.” 


It is clear therefore that the subject-matter of the suit 
was the family share in the business of which the plaintiff 
claimed one-third. It was also alleged in the plaint that the 
partnership, that is, the money lending firm in question had 
been dissolved sometime in January, 1928, that is, before the 
suit, and that after this dissolution some secret arrangement 
was arrived at between the first defendant and the fourth 
defendant, the partners, the details of which were not known 
to the plaintiff. The dissolution alleged in the plaint was 
denied by the contesting defendants in their written statements 
which were filed in December, 1929 and January, 1930, In 
September, 1931, the plaintiff applied to amend the plaint so as 
to enable him to obtain an alternative relief for partition of 
the assets of the family in the partnership in case it was found 
by the Court that there was no dissolution of the partnership 
and for appointing a Receiver to realise the family assets and 
to pay the one-third share of the plaintiff therein. 

The only point raised in this appeal by the plaintiff is that 
the dismissal of the suit by the lower Court on the ground that 
it was not maintainable without taking evidence or recording 
any finding on the question of the dissolution of the partnership 
alleged in the plaint is wrong. We are of opinion that this 
contention of the appellant is right. The present case is more 
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‘or less analogous to that of Thazhath Soopi v. Abdullai in 
which the plaintiff was a junior member of a marumakathayam 
tavazhi; here the plaintiff was a member of a Hindu family 
whose share in the partnership assets remains undivided. We 
see no real distinction in principle between the present case 
and that of Thazhath Soopi v. Abdullai. The principle is that 
when family assets are in the hands of strangers any member 
of the family who is entitled to a share in the assets has a 
right to recover his share of the assets, and if it is necessary 
for the purpose of ascertaining such share of the assets to take 
an account, such account has to be taken by the Court at the 
instance of the plaintiff. The case would be different no doubt 
if there was no dissolution before the suit as was held in 
Gangayya v. Venkataramiah?. The learned Judge however did 
not decide the question whether there was a dissolution or not 
before suit. That was a question of fact and without any 
decision thereof it was not open to the Court below to dismiss 


the suit on the ground that it was unsustainable even if the ~ 


plaint allegations were assumed to be true. 

The appeal must therefore be allowed and the decree of 
the Court below dismissing the suit set aside. ‘The suit is 
remanded to the Court below for fresh disposal according to 
law. The costs of this appeal will abide the event and be 
provided for in the revised decree to be passed by the Court 


below. The court-fee paid on the memorandum of appeal 
will be refunded to the appellant. 


As regards the Revision Petition we are of opinion that 
the lower Court was not right in refusing permission to 
amend the plaint though there was considerable delay which 
was not satisfactorily explained. In the matter of rectifying 
defects in pleadings which do not affect any substantial rights 
it is not consonant with justice to deny a remedy which other- 
wise would be lost by reason of carelessness or delay. Any 
carelessness or delay can always be punished, so to speak, by 
imposing terms. In this case it was not possible for the 
plaintiff to be certain whether there was a dissolution or not 
because he is not one of the partners and he can have no 
personal knowledge about the matter, and it is not right that 





1. (1924) 47 M.L.J. 554. 
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Sambasiva 
Aiyar 
v 


Natesa 

Aiyar. 
Pandrang 

Row, J. 


Sambasiva 
Ajyar 
v, 
Natesa 
Aiyar. 


Pandrang 
Row, J. 


Govindaraj, 
In re. 


110 THE MADRAS LAW JOURNAL REPORTS., . [1938 


he should lose all simply because he chose to institute a suit on 
the basis that there had been a dissolution; if it is found after 
trial that there was no dissolution it is not right that he should 
fail altogether. In these circumstances therefore we think the 
lower Court ought to have allowed the petition for amend- 
ment. 

The order of the Court below dismissing the prayer for 
amendment is set aside and the amendment is allowed as 
prayed for but in the circumstances of the case the petitioner 
in the Civil Revision Petition must bear his own costs and pay 
the costs in the Civil Revision Petition of the contesting 
respondents 1 and 4 and also their costs in the amendment 
application in the Court below. 

K. C. Appeal and Revision Petition allowed. 

Suit remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :+=Mr. JUSTICE VENKATARAMANA Rao. 


Govindaraj and others .. Petitioners* (Accused dis- 
charged). 


Criminal Procadúri Code (V of 1898), Ss. 253 and 537—Magistrate 
ordering discharge of some accused—Reasons for discharge deferred till ihe 
final order disposing of the entire case—Whether illegal ora mere irregula- 
rity. 

Where a Magistrate tried a number of persons for offences under Ss. 147, 
453 and 426, Indian Pena] Code, and after examining all prosecution witnesses 
but two came to the conclusion that the charge against some of them (the 
petitioners) was groundless and with regard to the remaining accused there 
was a prima facie case, but while pronouncing discharge of the petitioners 
under S. 253 (2) of the Criminal Procedure Code deferred stating the reasons 
therefor till he made a final order in the case, on the question whether the 
order of, discharge in not recording his reasons at the time the Magistrate 
pronounced the order was illegal or a mere irregularity curable under S. 537 
of the Criminal Procedure Code, 

Held, that till the charge against the remaining accused was disposed of 
by a final order, the Magistrate should be deemed to be in seisin of the whole 
case and so long as he was in charge thereof, he could always give his 
reasons in regard to the order of discharge. 

. There is nothing in the language of S. 253, Criminal Procedure Code, 
which precludes him from doing so. It may be that if he omits to give 
reasons when he passes a final order in the case, the question will arise 
whether his order would be legal. The moment he gives his final order, he 
becomes functus officio and he is no longer in charge of the casé. But in a 
case of this nature he has not become functus oficio and it is open to him to 





* Cel, R. C.'No. 378 of 1937. 24th November, 1937, 
(Cri. R. P. No. 347 of 1937.) 
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defer his reasons. Assuming that it was obligatory on him to give his 
reasons before he pronounced the order of discharge his omission to do so is 
only an irregularity which can be cured by S..537, Criminal Procedure 
Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the District Magistrate of Nilgiris, dated the 3rd of May, 
1937, and passed in Criminal Revision Petition No. 2 of 1937 
(Calendar Case No. 10 of 1937) on the file of the Court of 
the Joint Magistrate, Coonoor. 


K.S. Jayarama Aiyar, G. Gopalaswami and K.G. Srinivasa 
Aiyar for Petitioners. 


Public Prosecutor on behalf of the Crown. 
The Court made the following 


Orprr.—This is an application to revise the order of the 
learned District Magistrate of the Nilgiris ordering further 
enquiry into the case of the ten accused who are the petitioners 
before me and who along with nine others were charged by the 
police under Ss. 147, 452 and 426, Indian Penal Code and tried 
by the Joint Magistrate of Coonoor in C.C. No. 10 of 1937 on 
his file. The Joint Magistrate, after examining all but two of 
the witnesses for the prosecution, came to the conclusion that 
the charge against the petitioners was groundless and that in 
regard to the remaining nine accused there was a prima facie 
case for a charge being framed. Accordingly on 18th March, 
1937, he framed a charge in regard to the said nine persons and 
pronounced an order of discharge so far as the ten petitioners 
are concerned under S.253(2)of the Criminal Procedure Code. 
On the 29th March, 1937, a revision petition was presented by 
the Crown before the District Magistrate, the Nilgiris, against 
this finding of discharge., He called for the records from the 
Joint Magistrate who, while submitting them, also sent a 
memorandum containing the reasons for his order of discharge 
on the 6th April, 1937. The learned District Magistrate has 
taken the view that the Joint Magistrate’s order of discharge 
without giving reasons as required by S. 253 was illegal and 
the subsequent memorandum wherein the Joint Magistrate 
stated his reasons would not cure the defect. He therefore 
orderea a further enquiry. Taking this view, he did not enter 
into the merits of the case and stated that he had no intention 
to go into the evidence and was solely concerned whether or 
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not the Joint- Magistrate’s order of discharge was in accord- 
ance with the section. 

The question now before me, is, was the order of the 
Joint Magistrate in not recording his reasons at the time 
he pronounced the order of discharge illegal or was it only a 
mere irregularity which can be cured by S. 537 of the 
Criminal Procedure Code? Under S. 253 of the Criminal Pro- 
cedure Code, it is no doubt the duty of a trying Magistrate to 
examine all the witnesses tendered by the prosecution but 
power is also vested in him under cl. (2) to discharge 
an accused at any stage when he comes to the conclusion that 
the charge is groundless, but it must be for reasons to be 
recorded by the Magistrate. In this case almost all the 


. witnesses for the prosecution have been examined and only 


two more remained to be examined. The Joint Magistrate 
thought that in the interest of justice the case against the peti- 
tioners should not be proceeded against and that it was not 
necessary to examine the other witnesses so far as they were 
concerned. In his memorandum dated 6th April, 1937, he 
observes thus: : 


“There is therefore no point in waiting for their evidence and further 
victimizing these accused by keeping them in the position of accused while 
the case drags on.” 


On going through the memorandum which he submitted 
to the District Magistrate later, it is fairly clear that the Joint 
Magistrate refrained from giving his reasons at the time of 
the order of discharge because he would be entering into the 
facts of the case and any discussion in regard thereto might 
prejudice the case for the prosecution in regard to the rest of 
the accused. It is also clear that he intended to give his 
reasons for the order of discharge at the time when he made 
the final order in the case in respect of the other nine accused. 
The question is, would the Joint Magistrate be acting illegally 
under such circumstances in withholding his reasons and post- 
poning them until the final order in the case? I am inclined 
to think that it would be competent to the Joint Magistrate to 
do so. Till the charge against the remaining accused is 
disposed of by a final order, he must be deemed to be in seisin 
of the whole case and so long as he is in charge thereof, he 
can always give his reasons in regard to the order of discharge. 
There is nothing. in the language of the section which precludes 
him from doing so. It may be that if he omits to give reasons 
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when he passes a final order in the case, the question will arise 
whether his order would be legal. Of course the language of 
the section would plainly indicate that a Magistrate should 
give his reasons at the time he pronounces the order of his 
discharge and if it is the final order in the case, he is bound to 
give his reasons. The moment he pronounces the final order, 
he becomes functus officio and he is no longer in charge of the 
case, But in a case of this nature I am inclined to think that 
he has not become functus officio and it would be open to him 
to defer his reasons. Assuming that it was obligatory on him 
to give his reasons before he pronounced the order of 
discharge his omission to do so is only an irregularity which 
can be cured by S. 537, Criminal. Procedure Code. It is not 
suggested before me that any failure of justice has been 
occasioned by the Joint Magistrate not giving reasons at the 
time he pronounced the order of discharge. I therefore set 
aside the order of the District Magistrate. 


K. C. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND MR. 
Justice Aspur RAHMAN. 








Alam Khan Sahib `.. Appellant* (Plaintiff) 
is al 
A. L. M. Karuppannaswami 
Nadan and others .» Respondents (Defendants). 


Limitation Act UX of 1908), Arts. 142 and 144—Properiy belonging to 
wakf-—Alienation by trustee —Suit for recovery of possession—Allegation as 
to defendants being tenants found against—Limitation ap plicable—Commence- 
ment of adverse possession—Long enjoyment—Presumption of lawful origin 
of title—Nature and extent. 

Where a trustee or manager of a religious endowment grants a tenancy 
- of property belonging to the trust in excess of his powers the alienation is 
good for the alienating trustee’s tenure of office, and the alienee’s adverse 
possession commences under Art. 144 of the Limitation Act only from the 
cessation of office of the alienating trustee. But where the trustee in 
effecting the alienation by way of sale purports to deal with the trust 
property as his own, shis act amounts to a repudiation of the trust and the 
possession of the vendee will be adverse from the date of the alienation. 

Where ina suit for recovery of possession of property belonging to a 
Mahomedan Thaikkal the case set up by the plaintiff mutawalli was that the 
defendants were his tenants, but the Court held that the tenancy was not 
proved, and though at the trial the defendants did not appear and adduce 
gem ea er TT ee ee 
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evidence, the plaintiff’s witnesses themselves deposed that the properties 


„were never to their knowledge in the possession of the plaintiff, 


"Held, that the suit was governed by Art. 142 and not by Art. 144 of tlie 
Limitation Act, and that it should be dismissed as the plaintiff had” hot 
proved his possession within the statutory period. 7 

_Case-law discussed. ao S 

“The presumption of a lawful origin in support of proprietary rights 


‘long and quietly enjoyed i is nota branch of the law of evidence bit a-pre- 


sumption arising in law in the absence of evidence. It is the completion of a 
right to which circumstances clearly point where time has obliterated any 
record of the original commencement. In those cases the question is inde- 
pendent of such factors as the length of time, the presence of recitals, or the 
production of the deed, the doctrine being Hvozed where there is failure of 
evidénce owing to lapse of time. 

Appeal against the judgment and decree of the Court of 
the Subordinate Judge of Kumbakonam in O. S. No. lof 1928 


dated the 19th August, 1930. 


K. Rajah Aiyar, S. Nagaraja Aiyar and J. Alwar Naidu 
for Appellant. 

S, Panchapakesa Sastri, K. S. Desikan, A. S. Viswanatha 
Aiyar and S. Muthia Mudaliar for Respondents. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This appeal raises two important 
questions, first as to limitation and adverse possession ‘in suits 
by trustees of religious institutions and secondly, as’to a pre- 
sumption in support of titles from long enjoyment. The suit 
has been brought for the recovery of nearly 60 items of im- 
movable property from about-as many defendants. The 
plaintiff (the appellant) claims them as the present trustee of 
an institution known as the Bairam Khan Thaikkal. The 
lower Court has upheld the plaintiff’s contention that there 
was a valid wakf and that the gift of the lands, by whomso- 
ever made, was confirmed in 1865 after the inam inquiry. 
The original trustee was said to be a holy saint, an ancestor of 
the plaintiff, who may be called Bairam Khan I. Nothing is 
known of the subsequent history of the Thaikkal till the trustee- 
ship. was assumed by Bairam Khan II, the father of the 
plaintiff. He was a long-lived man, who affer alienating the 
bulk of the trust property, died in the year 1914. The plain- 
tiff brought this suit in 1926, that is, just on the eve of the 
expiry of 12 years from his father’s death. The suit lands, as’ 
the learned trial Judge points out in his careful judgment, 
fall under two groups: (1) the lands of those defendants who 
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trace their title to Bairain Khan II and (2) those who held 
tinder alienations (mostly dating ` from a period anterior to 


him), made by persons whose connection with the Thaikkal’ 


has not been shown: ‘The second group may be further sub- 
divided into (a) such. of those defendants as gave positive 
evidence of their possession: requisite under Art. 144 and (b) 
those in whose case this evidence was lacking, they having 
remained ex parte'in the lower Court. 

All the properties claimed fall under the one or the other 


of the categories mentioned above. The law governing the. 


present case is, as it stood, before the recent amendment of 


the Limitation Act, which in 1929 enacted three: new articles 


134-A to 134-C. It is unnecessary to show how the law was 
gradually developed by the decisions of the Judicial Com- 
mittee, as it would quite suffice to state the. principles we 
may now be taken as established by ‘authority. 

1. Notwithstanding that ‘property: devoted ‘to iio 
purposes is as a rule inalienable, it is well settled law that a 
irustee has got power to incur debts and to alienate the trust 
property to the same extent as the manager of an infant heir 


(see Sri Vidya -Varuthi Thirtha Swamigal v. Balusami 


Aiyar1). His alienations can be justified by proof of necessity 
for the preservation of the endowment or institution. (Sri- 
math Daivasikhamani Ponnambala Desikar™ v. Periyanan 
Chetti.) 

2. Where the disposition by the trustee is of the “math 
and its properties” (which apparently means the institution 
itself), it is wholly void and would in law pass no title, with 
the result, that the possession of the assignee would be adverse 
from the moment of the attempted assignment. (See Ram 
Charan Das v. Naurangi Lal.) . 

` 3, Where the assignment is of one or more of the ' ‘pro- 
perties of the mutt, as distinguished from the institution, 
adverse possession will commence to run from the cessation of 
the office of the alienating mahant. The reason is, that 
though the'grant purports to be for a longer period, it is good 
to the extent of the: Mahant’ s interest; so that no’ quesHons of 


ener ovina 





1. (1921) 41M. ar a 346: L.R. 48 LA. 302 at 324 and 325 : - 
: L.R. 44 Mad. 831°(P.C.). i 
2. (1936). 71 M i Jie 105: L.R. 63 L.A: 261 at a7 and 276%. 
R. 59 Mad. 809 (P.C.). 


3. (1933) 64 MLJ. 505: a 60 LA. 124 at 125,129: LLR. 12Pat. 251 (P.C). 


Alam 
Khan 
Sebr 


Karuppanna- 
swami 
Nadan. 

Venkata- 
subba 
Rao, J. 


Alam 
Khan 
Sahib 
v. 
Karuppanna- 
swami 
Nadan., 


Venkata- 
subba 
Rao, J. 


116 THE MADRAS LAW JOURNAL REPORTS. [1938 


adverse possession can arise during the period when the grant 
is effective. (See the same case, pages 130 and 131.) This 
rule will be stated more fully later on. 


4. If a suit by the predecessor is barred, his right is, 
extinguished and the succeeding trustee is equally without 
title. This is definitely laid down by Gnanasambandha 
Pandaram’s case1, where the contention that there was a crea- 
tion of successive life-estates was refuted on the ground that 
Tagore v. Tagore? is as much “applicable to a hereditary office 
and endowment as well as to other immovable property”. 

As observed by Banerjee, J., in Nilmony Singh v. Jaga- 
bandhu Roys: 


“The succeeding shebaits form a continuing representation of the idol’s 
property. To hold otherwise, it would lead to a most anomalous result; for 
then it would follow. . . . the eleventh shebait, it may be after a hundred 
years or more would still be in time to institute a suit for recovery of 
possession,” (See also Chidambaram Chetti v. Meenammalt and Mitra on 
Limitation, Vol. I, pages 215 and 216.) 


5. When, unlike case No. 3, the disposition amounts toa 
negation of the trust, the statute would run from the very 
date of the alienation. The principle underlying this is, that 
the disposition is not made by the trustee as such, but the 
property is treated as his private property and the act is 
adverse to the trust, with the result, that the period of limita- 
tion would commence from the date of the disposition. This 
is illustrated by Subbayya v. Mustapha5 where the property 
was sold in execution, but the rule equally applies to a 
voluntary sale. Debendra v. Naharmalé and the judgment of 
Ramesam and Stone, JJ., in appeal (not reported). 

6. These rules are not confined to Madathipathis and 
Mutawallis, but extend to other trustees. as well, of religious 
institutions, such as Dharmakarthas and shebaits of family 
idols. (Srimath Daivasikhamani Ponnambala Desikar v. 
Periyanan Chetti7.) 


In regard to the operation of the principle embodied in 
propositions three and four above, two cases may be referred 





1. (1899) 10 M.L.J. 29: L.R. 27 LA. 69: L.L.R. 23 Mad. 271 (P.C.). 
2. (1872) L.R. I. A. (Supp.) 47. 
3. (1896) ILL.R. 23 Cal. 536. 4. (1898) 9 M.L.J.8: LL.R. 23 Mad. 439, 
5. (1923) 45 M.L.J. 588: L.R. 50 L.A.295: I.L.R. 46 Mad. 751 (P.C.). 
6. A.I.R. 1930 Cal. 673 at 677. 


7. (1936) a M. = ae 105: L.R. 63 I.A. 261 at 274: and 276: 
L,R. 59 Mad. 809 (P.C.). 


Tj THE MADRAS LAW JOURNAL REPORTS. 117 


toin particular. In Vidya Varuthi’s case1, the plaintiffs in- 
stituted the suit in 1913, basing their claim upon a permanent 
lease of 1891. The facts are these. The plaintiffs were let 
into possession by the Mahant No. 1 under the lease aforesaid, 
which purported to be a permanent lease, but which under the 
law could enure only during the latter’s lifetime. With 
regard to the Mahant No. 2 he was vested with power 
similarly limited. The receipt of rent by him was properly 
referable to a new tenancy created by himself. His adminis- 
tration lasted until 1906 and the plaintiffs’ possession never 
became adverse until his death. It was therefore held that the 
plaintiffs had acquired no title and their suit was dismissed. 
- Turning to the next case Srimath Daivasikhamani Ponnam- 
bala Desikar v. Periyanan Chetty? it illustrates the same princi- 
ple, although the result was different. There a perpetual cowle 
of the temple land was granted in 1865 to two Chetties. The 
suit was brought in ejectment in 1918 by the receiver appoint. 
ed to manage the temple. The case is instructive, though the 
facts are somewhat complicated. The manager -who granted 
the cowle died in 1875. There was a succession of dharma- 
kartas down to Arumuga, who died in 1893 and was succeeded 
by Thandavaroya, who died in 1902. From that time 
Nataraja was the de facto manager, until he was removed by 
a decree of the High Court in 1913. What happened between 
the death of the first manager in 1875 and the assumption by 
Nataraja in 1902 is not clear. But the Judicial Committee asks 
the question, “when Nataraja succeeded in 1902, what was 
the position?” It was open to him either to create a “new 
tenancy”, as did Mahant No.2 in Vidya Varuthi’s case! and 
‘accept the cowle rent as payable under that tenancy, or to 
treat the permanent lease as binding and on that footing, to 
receive the rent. It was the latter alternative that found 
favour with their Lordships, Granting then that each of the 
preceding managers created a tenancy which could enure for 
his period, so far as Nataraja was concerned, he did no such 
act, and the statute began to run from the date of his 
management. The title therefore of the cowledars became 
perfect and the receiver’s suit brought in 1918 was dismissed. 


Se ae te ee S O LE Te OP Ee S r 
1, (1921) 41 M. T ae 346: L.R. 48 I.A. 302 at 324 and 325: 
R. 44 Mad. 831 (P.C.). 
2, (1936) ) 71 m 3 ae 105: L.R. 63 LA. 261 at 274 and 276: 
L.R. 59 Mad. 809 (P.C.). 


Alam 
Khan 
Sahib 
we 
Karuppanna- 


Venkata: 
subba: 
Rao; J. 


118 THE MADRAS. LAW JOURNAL REPORTS. [1938 


© These two cases bring out the principle very clearly. The’ 
alienation in each case, which purported to be for a longer. 
period would be effective only during the alienating trustee’ ’s- 
tenure of: office. It was competent to the succeeding trustee’ 
or trustees to ‘make similar limited dispositions and these “tio 
cases recognise that when that has been done, the alienee’s- 
adverse possession commences under Art. 144 from the cessa= 
tion: of the office of the last of such trustees. In short, whether 
there is one trustee or a succession of trustees, the rule is the’ 
same, namely, that possession will not be adverse during the 
continuance in-office of the alienating trustee or trustees. 


Now, ‘how do the facts stand here? So far as the. alie-. 
nations made by Bairam Khan II the préceding trustee are. 
concerned, the suit is clearly in time as the lower Court has 
held it has been brought, as already stated, by Bairam Khan’s 
successor within 12 years of Bairam Khan’ s death. 


Then the question arises, were these ‘alienations, of 
Thaikkal. property by Bairam Khan II made for purposes 
hinding.on the trust? All of them were dispositions by way of- 
sale and the learned Judge has upheld them, excepting two with 
which we shall presently deal, on the ground that necessity has 
been proved. He has done so, notwithstanding that there was 
no direct evidence, applying the doctrine relating to ancient 
transactions, so repeatedly laid down. -In the case of some 
alienations deeds were produced with the ‘essential recitals 
and. Mr: K. Rajah Aiyar has stated that he does not press his 
case.in.regard to such items. (Dhur Biswas v. Jagat Kishore!.) 


Even, where the deeds produced did not contain the neces- 
sary recitals, the learned Trial Judge applied the same rule. 
The question then arises, does the principle cease to apply 
where first the deed produced does not contain the recital and 
secondly, where no deed is forthcoming at all. In Bawa 
Magniram Sitaram v. Kasturbhai Manibhai? the validity of a 
permanent lease granted by a shebait came into question nearly 
100 years after the grant. Although the lease deed was 
produced, there were no recitals which could be relied on and 
their Lordships observe that it became “completely ‘impossible 
to-ascertain what were the circtimstancés which caused the 





1, (1916) 31 M.L.J. 563: L.R. 43 1.A.249: LL.R. 44 Cal. 186 (P:C.). 
2. (1921) 42 M.L.J. FOL: L.R. 49 I.A. 54: LL.R. 46 Bom. 481 (P.C.). 
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‘Original grant to be made”. They declare that it ought tobe 
assuined that the grant was lawfully made, it being the policy 
the Courts always adopt, to secure as far as possible quiet pos- 
session to people who are in apparent lawful holding of an 
estate. In:Mahammad Mazaffar-al-Musavi v. Jabeda Khatun! 
‘their -Lordships refer to. the above-mentioned case and 
emphasise this particular aspect of it. This decision contains- a 
very valuable exposition of this doctrine. The sanad appoint- 
‘ing ‘the mutawalli of the wakf prohibited the grant of permas 
‘nent’ tenancies. Their Lordships -observe that the prohibition 
‘in the sanad merely stated the rule of the Muhammadan Law 
‘and. did not abrogate the discretion of the Kazi to relax. its 
operation. The question was, whether or not the permission 
of the Kazi was to be presumed in the absence of any evidence. 
The principle is very succinctly: stated’ by the Judicial Com- 
“mittee: the presumption of a lawful origin in support of pro: 
‘prietary rights, long and quietly enjoyed, is not a branch of the 
Law of Evidence, but a presumption: arising in law in ‘the 
absence of evidence. “It is the completion of a right”, theiz 
Lordships go on to, observe, “to which circumstances: élearly 
point, where time has obliterated ‘any record of the original 
commencement”. In Venkata Reddi v, Rani of Wadhwan? 
the same presumption was applied by the Privy Council 
to support asale by a Hindu widow, and-in that case it is 
noticeable that no deed was © forthcoming (see the argu- 
ment of Mr. De Gruyther as reported in Venkata Reddi v. 
Rani of Wadhwan?). Then again, it is wrong to think that 
there is an inflexible rule as to the period that must elapse. 
Their Lordships point. out in Mahammad Mazaffar-al- 
Musaviv. Jabeda Khatuni ‘already. quoted, that in one of 
the earliér decisions of the Judicial Committee (Murugesam 


Pillai v. Manickavasaka Pandaram8) where this doctrine was 


invoked, the interval between the impugned grant and the suit 
which challenged it, was only 25 years (page 129). So the 
question is independent of such factors, as, the length of time, 
the presence of recitals or the production of the deed, the 
doctrine being invoked where there is failure of evidence owing 
to lapse of time. We may also refer to three decisions of our 


ee wee 





1. (1930) 58 M.L.J. 641: LR. 57 I.A, 125 at130: LL.R. 57 Cal. 1293 (P.C.). 
a (1919) 38 M.L.J. 393 L.R. 47'L.A: 6: LL.R.43 Mad. 541-at 544 (P.C). 
13. (1917) 32 M.L.J. 369: L.R.44 LA. 98: I.L.R. 40 Mad. 402 (P.C.). 
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own Court where the principle under discussion has been fully 
explained (Somayya v. Venkayyal, Kumarasami Mudaliar v. 
Narayanasami2 and Raman Thirumumpu v. Karunakara 
Menons.) Bhojraj v. Sitaram4 on which Mr. Rajah Aiyar relies, 
does not in the least assist him. All that has been held there 
is that presumptions not to supplement but to contradict the 
evidence would be out of place. 


Paragraph 59 of the lower Court’s judgment deals with 
cases where the deeds contain the requisite recitals and para- 
graph 60, where no such recitals are to be found in the deeds 
vroduced. In both sets of cases the learned trial Judge, has, 
for reasons which appear to us valid, confirmed the alienations. 
We entirely agree with his conclusion. 


Then as regards the two alienations to which we have 
referred, which the learned Subordinate Judge has refused to 
uphold (paragraph 61 of the judgment), we are unable to agree 
with his view. In making the sales, Bairam Khan dealt with the 
properties as his own and his act amounts to a repudiation of 
the trust. In such cases, the possession of the vendee, as already 
observed (see Rule No. 5) would be adverse from the date of 
the alienation. One of the sales in question was made in 1897 
and the other in 1912 and the suit having been filed in 1926, 
the plaintiff’s claim in regard to these two items is barred. The 
lower Court’s judgment to this extent is set aside. So much 
for the alienations that fall under the Group I mentioned at the 
commencement of this judgment. 


Next, under Group II the first set of alienations is those 
covered by sub-division (a). The defendants here have 
adduced, as already observed, positive evidence of their posses- 
sion for the requisite period and the lower Court has in respect 
of these items disallowed the plaintiff’s claim. Mr. Rajah Aiyar 
does not seriously contend that its view is wrong and the 
decision of the Court below is accordingly upheld. 


Then as to the sub-division (b) in Group II, the question 
has been raised whether Art. 142 or 144 applies. As regards 
all the defendants, the case set up by the plaintiff in his plaint 
is that they were his tenants. The lower Court has found, 





1, (1924) 48 M.L.J. 224, 2. (1932) 36 L.W. 186. : 
3.° (1932) 38 L.W. 843. 4, (1935) 70 M.L.J. 225 at 228 (P,C.), 


Jj THE MADRAS LAW JOURNAL REPORTS. 121 


and rightly, that the plaintiff has hopelessly failed in proving 
tenancy of any sort. The defendants with whom we are here 
concerned, as already observed, not having appeared, no 
evidence was adduced on their behalf. But even the plaintiff’s 
witnesses depose that the suit properties were never to their 
knowledge in the possession of the Thaikkal (P.W. 3) but, on 
the contrary, strangers were in possession (P.W. 2). This 
evidence of course falls short of what would be requisite under 
Art. 144. That the plaintiff was out of possession would not 
suffice; the admission that strangers were in possession, would 
be equally insufficient, for, it might mean that there were 
independent trespasses not connected as of right. But the cases 
cited by Mr. S. Panchapakesa Sastri in the admirable argument 
he has addressed to us in this appeal, show that Art. 142 is the 
right provision applicable and not Art. 144. It is unnecessary 
on the facts here to deal with the broad question, whether in a 
suit in ejectment when the plaintiff’s title is proved, there rests 
no further duty upon him and the burden shifts to the defen- 
dants to prove affirmatively adverse possession under Art. 144 
(see the observation of Sir John Edge in Dharani Kanta 
Lahiri v.Garbar Ali Khan1; see also the judgment of Phillips, J., 
in Kuppuswami Mudaliar v. Chockalinga Mudaliar? ; see further 
Shiva Prasad Singh v. Hira Singhs and Bindhyachal Chand v. 
Ram Gharib Chand4). That broad question does not arise 
here, for as above stated, the case set up by the plaintiff 
was one of tenancy. That is tantamount to saying that 
the defendants, when they repudiated his title as landlord, 
dispossessed -him, so that here is in effect an assertion of 
possession and.dispossession, precisely what is contemplated 
ander Art. 142. In Venkatarayudu v. Sankarayya’ (decided 
-by White, C.J. and Miller, J.), there was a false recital 
in the plaint that, the defendant was the plaintiff’s tenant 
(see the argument: of- Mr. C. R. Thiruvenkatachariar) and 
that was held not to exclude the application of Art. 142; 
the lower Court had there held that Art. 144 applied, but its 
decision was reversed. In Gopal Chunder Chuckerbutty v. 
Nilmoney Mitter6 also (decided by Garth, C. J. and Cun- 





1. (1912) 25 M.L.J.95 at 100 (P.C.). 

2. (1925) 49 M.L.J. 788. 3. (1921) 62 I.C. 1 (F.B.). 
4. (1934) LL.R. 57 All. 278 (F.B.). 5.. (1910) 20 M.L.J. 306. 
6. (1884) LL.R. 10 Cal. 374. 
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ningham, J.) the tenancy alleged in the plaint was found to be 
false and the case was treated as one for recovery of property 
as upon a dispossession. Garth, C. J., referring to the false 
assertion regarding the letting, observes :— 

“If a mere allegation of that kind could relieve a plaintiff from the 
burthen of proving, that he or those under whom he claims, had been in pos- 
session within twelve years, that device might always be resorted to for the 
purpose of evading the law of limitation.” ` 

To the same category belongs Behari Lal v. Sundar Das}. 
There too, the plaintiffs alleged that the defendant was put in 
possession as their tenant. From this assertion the necessary 
inference, as the learned Judges point out, is that possession 
and dispossession is alleged. Mr. Rajah Aiyar for the appel- 
lants, however, relies on the following four cases: Periya 
Jeeyangarswami v. Esoof Sahib2, Sulaiman Rowther v. Davood 
Khan Sahib8, Ramanujachariar v. Sundaracharia and Kunhi 
Moidin v. Pakkar Kutty5, of which the first two are decisions 
of the same single Judge, the third was also decided by a 
Judge sitting singly and the fourth contains no discussion of 
the principle involved. In Periya Jeeyangarswami v. Esoof 
Sahib2 the first of the aforesaid cases, though the lease set up 
was found against, it was held that Art. 144 applied, as the 
plaintiff could rely on his title and the onus of establishing 
adverse possession lay on the defendant under that article. 
The learned Judge relies inter alia upon Jai Chand Bahadur v. 
Girwar Singh®, which, as pointed out in Behari Lal v. Sundar 
Das!, already referred to, has been dissented from in a later 
Full Bench decision of the same Court. Moreover, Phillips, J., 
in Kuppuswami Mudaliar v. Chockalinga Mudaliar?, already 
cited, doubts the correctness of Periya Jeeyangarswami v, 
Esoof Sahib2, which has also been dissented from the Lahore 
decision, Behari Lal v. Sundar Das!. With great respect, we 
are unable to follow the four cases relied upon by the 
appellant. The lower Court’s decision, disallowing this part 
of the plaintiff’s case, is therefore correct. 


The result is that the appeal is dismissed with costs; of 
the 40th respondent (one set) ; of the 30th to 32nd respondents. 





1, (1935) LL.R. 16 Lah. 442 (F.B.). 
2. (1924).21 L.W. 398, 3. (1935) 42 L.W. 593. 
4, (1926) 25 L.W. 127. 5. A.LR. 1927 Mad. 1094. 
6. (1919) LL.R. 41 All, 669. 7. (1925) 49 M.L.J. 788, 
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(one set) ; and of the respondents 5, 9, 20, 26, 28, 41, 64 and 
65 (one set). As regards the memorandum of objections 
(which deals with thetwo excepted items considered above) 
that is allowed, with costs of the first respondent which 
will include the out-fees paid for the purchase of the printed 
papers in the appeal.. The appellant will pay the court-fee 

payable to the Government on the Memorandum of appeal. 
B. V. V. Appeal dismissed. 
Memo. of objections allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Lahore. ] 


PRESENT :—LorD THANKERTON, Sir SHADI LAL AND 
Sir Georce RANKIN. 


The Commissioner of Income-tax, Punjab, 

North-West Frontier, and Delhi Pro- |. 

vinces, Lahore .. Appellanr* 

. V. 

Messrs. Nawal Kishore-Kharaiti Lal .. Respondent. 

Income-tax—Assessment of firm as agents for person resident outside 
British Indiua—Whether assessment to be preceded by notice of intention to 
treat assessee as agent—Contents of notice summoning assessee to show 


cause against being treated as agent—Income-tax Act (XI of 1922), Ss. 22 
(2), 34, 42, 43. 


It is not necessary to the validity of a notice calling for a return of 
income under S. 22 (2) of the Income-tax Act, where it is served upon a 
person as agent for a non-resident under S. 43, that it should have been pre- 
ceded either by the notice of intention prescribed by S. 43 or by the opportu- 
nity of being heard as prescribed by the proviso to that section, no such tech- 
nical requirement being imposed by the Act. Itis opento the Income-tax 
Officer under the Act to postpone any final determination of the question of 
agency until the time comes to make an assessment under S. 23 of the Act. 


Proceedings under the Income-tax Act which are begun in time are not 
required by the Act'to be completed within any time limit. 


Decision of the Lahore High Court reversed. 

Appeal by special leave from a judgment and order 
dated the 26th June, 1934, of the High Court, Lahore 
(Addison and Sale, JJ.), answering questions referred to it 
under S. 66 (2) of the Indian Income-tax Act, 1922. 

‘The facts are fully set out in the judgment. 

The terms of the Assistant Commissioner’s decision of the 2nd 

May, 1928, were as follows :-— 





* P, C. Appeal No. 129 of 1936. 9th November, 1937. 
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“I have asked Mr. Chatar Behari Lal against what order he is appealing. 
He says that an order was passed by the Income-tax Officer on the 13th 
February, 1928, declaring his clients to be agents of Seth Banji Lal of Jaipur, 
and therefore liable to be assessed. I can-find no such definite order. The 
only order I can find on the record dated the 13th February by the Income- 
tax Officer is one which directs notice to be served under S. 22 (2) of the 
Income-tax Act with necessary forms on the appellant. The appeal is not 
against this order, nor would any appeal lie against such order. If the appeal 
is against the notice served under S.43 of the Act, then the appeal would be 
barred by limitation. But Mr. Chatar Behari Lal states definitely that the 
appeal is not against this notice but against the order passed on the 13th 


‘February, 1928. The appeal is therefore rejected,” 


A.M. Dunne, K.C, and Hubert Hull for Appellant.—Nothing 
in S. 43 or any other section of the Act of 1922 requires that an 
order shall be made before a person, through whom a person non- 
resident in British India receives income, is treated as an agent of 
that rion-resident. S. 43 prescribes two conditions, a notice to the 
supposed agent, and his being given an opportunity of being heard 
on the question of his alleged agency. Those'conditions having 
been fulfilled, the respondents.were under the section deemed to be 
the non-resident’s agent. The question of assessmerit is distinct 
from that of agency, which has to be ascertained under S. 43. 
Refers to Commissioner of. Income-tax, Bombay Presidency v. 
Bombay Trust Corporation|. The notice given to the respondents 
under the proviso to S. 43 was valid. It was unnecessary to specify 


‘in it the financial year in respect of which the assessment was 


contemplated, The agent was quite free to enquire what year was 
being refer red to. 


Leslie De Grihet. K:C. and S. Hyam for Respondent.—The 
notice of the 2nd February, 1928, under the proviso to S. 43 was 
defective because it did not specify the year of the proposed 
assessment. It is not open to the appellant to assert that the 
respondents were treated as agents by the order of the 13th 
February, 1928, in view of the Assistant Comimissioner’s decision 
of the’2nd May, 1928, that that order did not šo treat them. The 
order of assessment of the 8th June; 1931, was made on the res- 
pondents without prior notice given under S. 22 (2). Not only are 
the orders of the 8th May, 1931, holding the respondents to be 


‘agents of the non-resident and of the 8th June, 1931, making an 


assessment for 1926-27, barred by S. 34 of the Act of 1922, but it 
is inequitable on principle that the respondents should in 1931 be 
assessed in respect of 1926-27 after the Assistant Commissioner’s 
order of the 2nd May,.1928. 





oe "(1929) 58- M-EJ. 197: L:RvS7TA.-49: LL.R-54-Bom, 216 (P.C.).- i 
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9th November, 1937, Their Lordships’ judgment was 
delivered by 


Sir George Rankin.—This appeal is brought from a deci- 
sion of the High Court at Lahore by the Commissioner of 
Income-tax, Punjab, North-West Frontier and Delhi Provinces. 
On the 8th June, 1931, the Income-tax Officer at Delhi made 
an order under S. 23, sub-S. 3, read with S. 34.of the Indian 
Income-tax Act, 1922, whereby for the year of assessment 
1926-27 he assessed the respondent firm upon a “total income” 
of Rs. 72,928, and determined that the tax payable thereon was 
Rs. 6,837. This assessment order was: made upon the respon- 
dent firm, whose name and style is Nawal Kishore-Kharaiti 
Lal and who carry on business as jewellers at Delhi, but it was 
made upon them as agent for a Hindu undivided family resi- 
dent in the State of Jaipur outside British India. One, Seth 
Banji Lal, had been head of this family but had died in 
December, 1928. 

The validity of this assessment order is in substance the 
matter in dispute between the parties, but the case comes 
before their Lordships as an appeal by special leave from the 
judgment of the High Court upona reference made under 
S. 66 of the Act formulating three questions of law for the 
High Court’s decision. As these questions challenge the pro- 
cedure adopted by the Income-tax authorities it will be con- 
venient to state first the steps which they had taken and then 
the objections raised by the respondent firm. Ss, 34, 42 (1) 
and 43 of the Act are the provisions of chief importance in 


the case :— 
“ 34-—If for any-reason income, profits or gains chargeable to income- 
tax has escaped assessment in any year, or has been assessed at too low a 


rate, the Income-tax Officer’ may, at’ any time within one year of the end of’ 


that year, serve on the person liable to pay tax on such income, profits or 
gains, or, in the case of a company, on the principal officer thereof, a notice 
containing all or any of the requirements which may be included in a notice 


under sub-S. (2) of S. 22, and may proceed to assess or re-assess siich income, 


profits or gains, and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that sub-section : 

“ Provided that the tax shall be charged at the rate at which it would 
have been charged had the income, profits or gains not escaped assessment or 
full assessment, as the case may be.” 

“42, (1).—In the case of any person residing out of British India, all 
profits or gains accruing or arising, to such person, whether directly or 
indirectly, through or from any business connection or property in British 
India, shall be deemed to be income accruing or arising within British India, 
and shall be chargeable to income-tax in the name of thg agent of any such 


P.C. 
Commis- 
siońer of 

Income-tax, 
Fynjat 


Messrs. 
Nawal 
Kishore- 
Kharaiti 
Lal. 
Sir 
George 
Rankin. 


PC 
Commis- 
sioner of 

Income-tax, 
Punjab 
v 


Messrs. 
Nawal 
Kishore- 
Kharaiti 
Lal. 
Sir 
George 
Rankin. 


126 THE MADRAS LAW JOURNAL REPORTS. [1938 


person, and such agent shall be deemed to be, for all the purposes of this Act, 
the assessee in respect of such income-tax: 


“ Provided that any arrears of tax may be recovered also in accordance 
with the provisions of this Act from any assets of the non-resident person 
which are, or may at any time come within British India.” 


“43,—Any person employed by or on behalf of a person residing out of 
British India, or having any business connection with such person, or through 
whom such person is in the receipt of any income, profits or gains upon whom 
the Income-tax Officer has caused a notice to be served of his intention of 
treating him as the agent of the non-resident person shall, for all the purposes 
of this Act, be deemed to be such agent: 


“Provided that no person shall be deemed to be the agent of a non- 
resident person, unless he has had an opportunity of being heard by the 
Income-tax Officer as to his liability.” 


On the 2nd February, 1928, the Income-tax Officer served 
the respondent firm with a notice in the following terms :— 


“You are hereby required to attend this Court on 9th February, 1928, and 
show cause why you should not be treated as agents of Seth Banji Lal of 
Jaipur State for Income-tax assessment purposes.” 


This notice did not specify any particular year of assess- 
ment. It was headed “Notice under proviso to S. 43 of the 
Income-tax Act of 1922.” On the 13th February, the Income- 
tax Officer recorded as: follows :— 


“Mr. Chatar Behari Lal present. Heard. S. 22 (2) notice with neces- 
sary forms served on him for 1926-27 (S. 34) and 1927-28 for Nawal Kishore 
Kharaiti Lal, agents of S. Banji Lal. ” 


The respondent firm on the 12th March filed a blank return 
under protest and lodged a petition of appeal against the order 
of the 13th February before the Assistant Commissioner. 
This appeal, which purported to be brought under S. 30 of the 
Act, was not in their Lordships’ view within the terms of that 
section, but the Assistant Commissioner did not dismiss it on 
that ground. He considered, as their Lordships read his order 
of the 2nd May, 1928, that the Income-tax Officer’s order of 
the 13th February did not purport to decide that the respon- 
dent firm were agents of Seth Banji Lal. About a year later 
—namely, on the 5th April, 1929—-a notice under S. 23 (2) of 
the Act was sent to the respondent firm as agent for Seth 
Banji Lal requiring them to attend at the Income-tax Officers’ 
office and to produce evidence in support of the return which 
they had rendered. This notice specified the year 1926-27 as 
well as 1927-28. Nothing appears to have been done under this 
notice or for two years afterwards, a fact which may be 
explained by the circumstance that the assessment in respect of 
previous years was being disputed. On the 5th May, 1931, 
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however, two things happened. The respondent firm filed a 
fresh return in respect of the year 1926-27 showing a sum of 
Rs. 51,550 as interest on loans payable by them to Seth Banji 
Lal of Jaipur. The Income-tax Officer on the same date served 
a notice on the respondent firm stating that it was proposed to 
treat them as the agent of Seth Banji Lal for the year 1926-27. 
The 8th May, 1931, having been appointed for hearing any 
objections to this course, the Income-tax Officer on that date 
recorded an order against the respondent firm as follows :— 

“ They pay interest to the non-resident on his deposits with them. The 
non-resident has thus business connections with them and is in receipt of 


income through them. I accordingly hold them as agent for Seth Banji Lal 
-of Jaipur under S. 43 for the assessment for 1926-27.” 


The assessment order of the 8th June, 1931, included, 
besides the sum of Rs. 51,550 admitted to be payable by the 
respondent firm, two other items of interest payable by other 
persons to Seth Banji Lal, bringing the “total income” to the 
figure of Rs. 72,928 already mentioned. 

An appeal to the Assistant Commissioner having been dis- 
missed on the 19th August, 1931, application was made to the 
Commissioner under S. 66 of the Act to state a case ito the 
High Court. On the 14th May, 1932, the Commissioner 
referred to the High Court three questions as follows :-— 

(1) Whether in the circumstances of this case, the petitioner could be 
held to be an agent, for Seth Banji Lal within the meaning of S. 43? 

“ (2) Whether the assessment made on the firm of Nawal Kishore 
Kharaiti Lal of Delhi (the petitioner) as agent of Seth Banji Lal of Jaipur 
under S. 43 is rendered illegal by the fact that the notice which the Income- 
tax Officer served on the firm under the proviso to S. 43 did not mention any 
particular year for which the Income-tax Officer proposed to treat the firm as 
an agent? 

“ (3) Whether proceedings could be started under 5. 34 of the Act 
against the petitioner as agent of the non-resident in view of the fact that 
action under that section was time-barred, more than one year having lapsed 
since the issue of the notice, dated 2nd February, 1928?” 

As required by the Act the Commissioner gave his opinion 
on each question, answering each against the respondent firm— 
namely, (1) Yes; (2) No; (3) Yes. The High Court 
(Addison and Sale, JJ.) answered the first and third questions 
in the negative and held that the second question did 
not arise. Their view was that, the Assistant Commis- 
sioner having by his order of the 2nd May, 1928, held that no 
order had been passed declaring the respondent firm to be the 
agent of the non-resident, the Income-tax authorities were 
bound by that opinion. On this footing there was no order 
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declaring the respondent firm to be such agent until the 8th 
May, 1931. No such order having been passed before the 13th 
February, 1928, the notice of that date calling for a return of 
income under section 22 (2) was in the opinion of the learned 
Judges invalid, and as this was the only notice ever served 
under that sub-section the assessment was illegal as well as out 
of time under section 34. They concluded their judgment by 
saying, “The result of this reference is that the petitioner will 
escape assessment of income-tax for the year 1926-27 ona 
technicality.” 

The first question for decision is whether by the terms of 
the Act it is necessary to the validity of a notice calling for a 
return of income under section 22 (2), where it is served upon 
a person as agent of a non-resident under scction 43, that it 
should have been preceded, not only by the notice of intention 
prescribed by section 43 and by the opportunity of being heard 
prescribed by the proviso thereto, but also by an order to the 
effect variously described by the High Court as “declaring the 
petitioner to be the agent of a non-resident person” and 
“treating him as such agent.” It may be reasonable that 4 
should not be required to render a return of B’s income until 
it has first been decided that he is agent for B: on the other 
hand, having regard to the circumstances which for this pur- 
pose constitute agency, it may well be thought advisable that 
the information afforded by a return and by books of account 
produced ‘in support thereof should be available for the purpose 
of deciding as to agency. The avoidance of delay may also. 
be a consideration. The matter must be determined entirely 
upon the language of the Act, and their Lordships cannot find. 
that it imposes the technical requirement upon which the High. 
Court have insisted. It seems to their Lordships to be open to- 
the Income-tax Officer under the Act to postpone any final! 
determination of the question of agency until the time comes. 
to make an assessment under section 23 of the Act. The 
notice of the 13th February, 1928, was served before the expiry 
of one year from the end of the financial year 1926-27. Sub- 
ject therefore to the merits of the case and to the answer to be 
given to the second of the three questions referred, the notice 
of the 13th February was a valid initiation of proceedings to 
assess the respondent firm as an agent under section 43 and in 
respect of the year of assessment 1926-27, Proceedings if 
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begun in time are not by the Act required to be completed 
within any time limit. 


The objection taken by the second question is that the 
notice of the 2nd February, 1928, did not specify the year 1926- 
27 though this was done by the notice of the 13th February 
requiring returns to be made under section 22 (2). It would 
appear that in 1931 the then Income-tax Officer had some doubt 
upon this point, and that the issue of a second notice on the 
Sth May 1931, specifying 1926-27 was intended to meet the 
difficulty. If, however, the original notice of the 2nd 
February, 1928, had been for this reason bad, that of May, 
1931, was much too late to take its place or cure it. 


The High Court did not think it necessary to answer the 
second question referred to them, but in their Lordships’ view 
it should be answered, and the answer is in the negative. The 
notice is by section 43 made part of the series of facts which 
results in the resident being deemed agent by force of the 
section. The extent of his responsibility if he be agent is 
another matter. If by notice given in due course under 
section 22 (2) the year or years be specified he has no 
grievance in point of procedure, and he can make his case 
upon the merits. 


No question of law arises upon the controversy as to 
agency. At the hearing it was desired by learned counsel for 
the respondent firm to contend that his clients should not 
have been assessed upon the figure of Rs. 72,928, which 
includes interest payable to the non-resident by third parties 
in British India, but only upon the figure of Rs. 51,550 which 
was payable by the respondent firm. No such issue can be 
brought within any of the three questions referred by the 
Commissioner to the High Court nor has it been discussed at 
any previous stage of the reference. Their Lordships are 
accordingly unable to entertain it. 


They will humbly advise His Majesty that this appeal 
should be allowed, that the judgment of the High Court be 
reversed and that, in lieu of the answers given by the High 
Court to the three: questions referred to them by the Com- 
missioner, the following answers be respectively given— 
namely Question (1) Yes; Question (2) No; Question (3) 

17 ` 
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Yes. The respondent firm will pay the appellant’s costs of 
this appeal and of the reference in the High Court. 
Solicitors for Appellant: The Solicitor, India Office. 


Solicitors for Respondent. Sanderson, Lee & Co. 
R. C. C. —— Appeal allowed. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—Mr. ALFRED Henry Lionet Leac, Chief 
Justice, MR. JUSTICE VARADACHARIAR AND Mr. Justice KING. 
The Trichinopoly Tennore Hindu 

Permanent Fund, Ltd., a Limited 
Company with its headquarters 
at Trichinopoly, Trichinopoly 
District .. Petitioners* 
v. 
The Commissioner of Income-tax, 
Madras .. Respondent. 


The Indian Income-tax Act (XI of 1922)—~Fund Office—Varieties of 
members—Borrowers to become members on a nominal payment—~Finding 
that this membership is only nominal—Large profits derived from such 
lending—The profits distributed among the other class of shareholders—If 
fund a mutual benefit society—Dividends paid io members—If deductible 
interest under S. 10 (2) (iii)-—Res judicata, if applies to decisions of Income- 
tax Officer. 

Where a Fund, registered as a company under the Indian Companies 
Act, was held to be a mutual benefit society in The Commissioner 
of Income-tax, Madras v. The Trichinopoly Tennore Hindu Permanent 
Fund, Ltd, (1927) 53 M.L. J. 881: 2 I.T.C. 386 (F. BD. as 
it had made considerable profits out of lending money Jo non- 
members, the nature of the Fund is not altered into a mutual benefit 
society by merely altering the articles of association so as to insist on the 
borrowers becorhing members, where it is found that this membership is 
merely nominal, that the Fund carries on in reality the same business as it 
did before the memorandum and articles were so altered and that large 
profits which the Fund made were even afterwards distributed to its real 
shareholders and the borrowing members got practically nothing out of the 
profits either by way of dividend or in reduction of interest, as they invested 
practically nothing, even the nominal amount of one rupee paid by them 
being repayable to them at the end of two years. 

The Board of Revenue v. The Mylapore Hindu Permanent Fund, Lid., 
(1923) I.L.R. 47 Mad. 1 (S.B.), distinguished. 

Payments made by the Fund to the shareholders and subscribers in 
excess of their contributions, not paid as interest on the capital subscribed by 





*O, P. No. 173 of 1936. 22nd October 1937. 
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them, but as dividends dependent on the earning of profits, are not in the 
nature of interest on borrowed capital allowable under S. 10 (2) (iii) of the 
Income-tax Act. 


The doctrine of res judicata does not apply to a decision of the Income- 


tax Officer passed for the assessment of prior years, as the Income-tax 
Officer does not constitute a Court. But his assessments are final, unless 
they can be re-opened under some provisions of the Act. 


K. S. Krishnaswami Aiyangar and N. Srinivasa Aiyangar 
for Petitioners. 

M. Patanjali Sastri for Respondent. 

The judgment of the Court was delivered by 


The Chief Justice.—The real question involved in this 
reference is whether the Trichinopoly Tennore Hindu Perma- 
nent Fund, Ltd., a company registered under the Indian Com- 
panies Act, is a banking concern or a mutual benefit society. 
The question was raised on a former occasion, namely, in 
respect of the income-tax year 1925-26. The income-tax 
authorities then treated the company as an ordinary banking 
concern and taxed it on that basis. At the instance of the 
company the question was referred by the Commissioner of 
Income-tax to this Court which decided that the income-tax 
authorities had taken the correct view. (The Commissioner 
of Income-tax, Madras v. The Trichinopoly Tennore Hindu 
Permanent Fund, Lid.1) After this decision had been given, 
the company took steps to alter its memorandum and articles 
of association. In the original memorandum the objects of the 
company were stated to be: 


“(a) to enable persons to save money; (b) to enable persons to secure 
loans at favourable rates of interest on sufficient securities; and (c) to do all 
such other things as are incidental or conducive to the attainment of the 
above objects.” 


For the word “persons” the word “members” was sub- 
stituted. The company had made considerable profits out of 
lending money to non-members and this was the reason for the 
decision that the company was a banking concern and not a 
mutual benefit society. ; 

The nominal capital was originally Rs. 2,99,970 made up 
as follows :— 


(1) 1800 fully paid-up permanent shares of Rs. 50 each amounting 
to Rs. 90,000. 

(2) 2333 term shares of Rs. 90 each payable in 45 monthly instal- 
ments of Rs. 2 amounting to Rs. 2,09,970. 





1. (1927) 53 M.L.J. 881: 2 L.T.C. 386 (F.B.). 
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After the alteration of the memorandum and the articles 
of association, the nominal capital of the company was 
Rs. 9,90,000 divided into seven classes of shares, namely :— 

Rs. 
- (a) 1800 fully paid up “Permanent” shares of Rs. 50 each, 
amounting to «» 90,000 
(b) 2120 “Original” term shares of Rs. 90 each, payable in 
45 consecutive monthly calls of Rs. 2, amounting to .. 1,90,800 
(c) 400 “A” Class term shares of Rs. 93 each, payable in 
' 3L.consecutive monthly calls of Rs. 3, amounting to .. 37,200 
(d) 2880 “B” Class term shares of Rs. 90 each, payable in 
45 consecutive monthly calls of Rs. 2, amounting to .. 2,59,200 
(e) 4600 “C”? Class term shares of Rs. 83 each, payable in 
83 consecutive monthly calls of Re. 1, amounting 
to <. 3,81,800 


(f) 500 “Reserve” shares of Rs. 50 each, payable in 10 calls 
of Rs. 50 each Rs. 5 on application and the remain- 
ing calls whenever required on not less than one 


month's notice, amounting to .. 25,000 
and 
(g) 6000 “Ordinary” shares of Re. 1 each fully paid up, 
amounting to .. 6,000 
9,90,000 





A’ person who required a loan had under the altered 
articles to become a member, but he could become a member 
on payment of one rupee, which he was entitled to withdraw 
at the end of two years. In passing I should mention that it 
is conceded that the ordinary shares have been issued to 
persons who under the former scheme would have been non- 
member borrowers. After the memorandum and the articles 
had been altered, the company contended that it was in fact a 
mutual benefit society, and, therefore, its income was not 
taxable. The contention was accepted for the years 1928-29, 
1929-30 and 1930-31 but in respect of the 1931-32 assess- 
ment the income-tax authorities. re-considered the question 
and came to the conclusion that the company was in reality 
stilla banking concern. In accordance with this decision they. 
re-opened the assessment for the. year 1930-31. In respect of 
the year 1930-31, the Income-tax Officer assessed the company, 
on an income of Rs. 24,458 which was subsequently enhanced 
to Rs. 24,995. Thereupon the company asked the Commis- 
sioner of Income-tax to state a case to this Court under the 
provisions of Section 66 of the Act, but the Commissioner 
declined to do so. An application was then made under 


T] THE MADRAS LAW JOURNAL REPORTS. 133 


Section 66 (3) of the Act to this Court and the Commissioner FB. 
was directed to state a case on the following questions :— Trichino- 
4 s poly 
(i) Whether the assessment of the petitioner to income-tax upon a Tennore 
sum of Rs. 24,995 for the year 1930-31 is valid and maintainable? ae eed 
` (ii) Whether the present case is not governed by the decision in The a. 
Board of Revenue v. The Mylapore Hindu Permanent Fund, Lid., and Commis- 
whether the petitioner is not therefore liable to pay income-tax? sioner of 


(iit) Whether the petitioner is not entitled to claim in computing the ge a 
assessable income, a deduction of the amount paid to the shareholders and Las 
subscribers in excess of their contribution as being interest on borrowed Leach, C.J. 
capital within S. 10 (2) (tit) of the Act? 


(iv) Whether the income-tax authorities are precluded in law from 
levying income-tax on the petitioner having regard to the fact that the peti- 
tioner was recognised and treated by them as mutual benefit society and 
exempted from payment of income-tax since the year 1927? 


(v) Whether the assessment of the petitioner for the year 1930-31 
under Section 34 of the Act is valid and maintainable ? 
~ Tt will be convenient to take questions (i) and (ii) to- 
gether. The case referred to in ILL.R. 47 Mad. 1 (S.B.) is that 
of The Board of Revenue v. The Mylapore Hindu Permanent 
Fund, Lid.1 There the capital of the society was made up solely 
of periodical investments by its members and the incomeof the 
society was mainly derived from interest no loans given to its 
members, every one of whom was by the rules eligible to take 
loans. It was held that such income did not constitute 
“profits” within the meaning of the Income-tax Act, 1918. 
The Trichinopoly Tennore Hindu Permanent Fund, Ltd., how- 
ever, differs in material respects from the Mylapore Hindu 
Permanent Fund, Ltd.In the case of the Trichinopoly Tennore 
Hindu Permanent Fund, Ltd., the company obtained, as I 
have already mentioned, considerable income from loans to 
non-members. No doubt it now only gives loans to persons 
who become “ members ” but it is said that the membership is 
in many cases merely nominal and that the company carries 
‘on in reality the same business as it did before the memo- 
randum and the articles of association were altered. It appears 
to us that there is much substance in this contention. 

A person who wants a loan can obtain one from this 
company, if he pays one rupee for a share, and he is entitled 
to have that one rupee paid back to him at the end of two 
years. Out of a gross income of Rs. 33,954-7-8 for the nine 


i 





1. (1923) LL.R.47 Mad. 1 (5.B.). 
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months ended 31st March, 1930, a sum of Rs. 14,217-13-9 
represented interest on loans granted to persons who had each 
acquired an ordinary share of one rùpee and only Rs. 139-11-4 
was paid to these persons by way of dividend. The holders 
of permanent shares received in dividends Rs. 6,542-2-6, the 
holders of original term shares Rs. 5,550-9-5, the holders of 
“B” class term shares Rs. 3,660-5-9, and the holders of “C” 
class term shares Rs. 3,338-9-5. In other words, the large 
profits which the company made were distributed to its real 
shareholders. The nominal members, those who had taken 
one rupee shares, invested practically nothing and consequently 
nothing was paid to them out of the profits either by way of 
dividend or in reduction of interest. 

By borrowing from the company they made for the com- 
pany large profits, in which they were not allowed to share. 
In the circumstances, it is impossible for the company to 
contend that it is a mutual benefit society and its income is 
not taxable. - ; 

A very similar question to the one which arises here was 
dealt with in the case of The Leeds Permanent Benefit Build- 
ing Society v. Mallandaine1. This society consisted of members 
who held one or more shares or one or more fifth parts of a 
share and the shares were divided into two classes: (7) 
investors’ shares and (ii) borrowers’ shares. The members 
were divided into classes according to the shares they held. 
The society lent money to its members at a fixed rate of 
interest. The repayment of the loans was by weekly payments 
of a fixed sum, which covered both principal and interest. No 
deduction was allowed by the income-tax authorities to be 
made by the borrower in respect of income-tax and the society 
was assessed on the interest it received as being interest of 
money within S. 2 of the Income-tax Act, 1853. Ona case 
being stated it was held that the expression “interest of 
money” in S. 2 of that Act was not restricted to annual interest 
and that the interest received by the society was not in respect 
of a loan on land, but of a contract relating to the interest of 
money lent, and was, therefore, assessable in their hands to 
income-tax. In the case before us likewise borrowers become 


members, but the holders of ordinary shares are members in 
name only. Their membership does not in any sense give 


them the benefits of membership of a mutual benefit society. 
1. (1897).2 Q.B. 402. 
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Therefore, we consider that the answer to Question No. (7) 
should be in the affirmative and the answer to Question 
No. (ii) should be that it is not governed by the Mylapore 
Fund case. 

The answer to Question No. (iii) has been correctly 
stated by the Commissioner of Income-tax in his reference. 
He points out that there is no payment of interests to share- 
holders or subscribers on the capital subscribed by them. The 
company pays dividends to its members and these are depen- 
dent on the earning of profits. The sums so paid are not in 
the nature of interest on borrowed capital, which is allowable 
under Section 10 (2) (iii) of the Act. The company is, 
therefore, not entitled to claim a deduction in respect of these 
sums. 

Questions (iv) and (v) can also be taken together. What 
is really contended for here is that the doctrine of res judicata 
operates in respect of an assessment made by an Income-tax 
Officer. This is clearly erroneous. The Income-tax Officer 
does not constitute a Court, and, therefore, the doctrine can 
have no application. But his assessments are final, unless they 
can be reopened under some provision of the Act. Con- 
sequently the answer to the Question No. (iv) is in the 
negative and the answer to the Question No. (v) is in the 
affirmative. 

As the reference has been answered in favour of the 
Commissioner of Income-tax he will be entitled to costs, 
which we fix at Rs. 250. 

S. V. V. Reference answered. 
-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND MR. 

- JUSTICE ABDUR RAHMAN. 

Kotta Annapurnamma .. Appellani*(L.R. of the Plaintif- 
Decree-holder-Respondent) 





V. 
Makku Venkamma .. Respondent (Defendant-Judg- 
ment-debtor). 

Limitation Act (IX of 1908), Art. 182 (5)—Construction— Death of 
decree-holder—Execution application preferred by third party—Joint right of 
applicant and widow of decree-holder alleged—Widow treating application as 
her own and asserting her exclusive right—Application whether operates as 
step-in-aid of execution, 


** L.P.A. No. 83 of 1936. 26th November, 1937. 
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The provisions of Art. 182 of the Limitation Act should receive a fair 
and not too technical construction. Its language ought not to be strained in 
favour of the judgment-debtor who has not paid his debt and the words 
should be liberally interpreted in favour of the decree-holder. 

S obtained the final decree in a mortgage suit on 9th September, 1926 and 
died some time after. In October, 1928, K.S., a nephew of S, alleging that the 
decree amount belonged jointly to his uncle and himself, filed an execution 
petition praying that both he and A the widow of S should be brought on the 
record as the decree-holder’s representatives and that the decree should be 
executed for their joint benefit. A by way of answer filed a counter-affidavit 
denying that the applicant possessed any sort of interest in the decree and 
while praying that the application of K.S. should be dismissed, she at the 
same time requested that she should be brought on the record as the sole 
representative and that the decree should be executed for her benefit. The 
application preferred by K.S. was ultimately dismissed in April, 1929. 4 filed 
an execution application in December, 1931, and the question was raised 
whether it was barred by limitation. 

Held, that by her conduct A had purported to treat the previous execu- 
tion application filed by K.S. as her own, that the said application was a valid 
step-in-aid of execution, and that the later execution application filed by her 
within three years of the disposal of the prior application was not barred by 
limitation. 

Mitra’s Limitation, 6th Edition, pages 2048 and 2075, referred to. 

Saramma v. Seshayya, (1905) I.L.R.28 Mad. 396 and Saminatha Asari 
v. Gopalakrishna Aiyangar, (1916) 4 L.W. 291, considered. 

Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Venkataramana Rao, 
dated 5th August, 1936 and made in A.A.A.O. No. 181 of 
1933, preferred to the High Court against the order of the 


-Court of the Subordinate Judge of Ellore, dated 31st August, 


1933, and made in A.S. No. 60 of 1933, preferred against the 
order of the Court of the District Munsif of Kovvur, dated 
22nd December, 1932 and made in E.P. No. 170 of 1932 in 
O.S. No. 188 of 1925. 

G. Lakshmanna and G. Chandrasekara Sastri for Appel- 
lant. 

P. Somasundaram for Respondent. 


The judgment of the Court was delivered by 
Venkatasubba Rao, J—The question in this Letters 


Patent Appeal is, whether the view of the learned Judge that 


the execution petition in question is barred by limitation, is 
right. The lower Court had decided that the petition was in 
time and that decision was reversed by the learned Judge. The 
starting point under Art. 182 (5) of the Limitation Act is: 


“The date of the final order passed on an application made in accordance 
with law to the proper Court for execution or to take some step in aid of the 
execution of the decree.” 7 
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' One Subbaraju obtained the final: decree in the mortgage 
suit in question:on 9th September, 1926,'and the present peti- 
tion was filed by his widow Annapurnamma on 23rd December, 
1931, for. execution of that decree. It is contended that this 
execution” petition is in tittie, by reason of a previous petition 
for exectition filed on'15th October,’ 1928, which was dismissed 
by an order, dated 15th April, 1929. The short point for deci- 

sion is, whether the previous execution petition fulfills the 
requirements of Art. 182 (5), for, if it does, the present peti- 
tion, having been filed as it has been, within three years of the 
order referred to above made, upon it, would be saved from the 
bar of limitation. 

The previous petition was filed not by Annapurnamma, 
ihi widow of the deçree-holder, but by.his nephew one 
Karumuri Subba Rao. This man, alleging that the decree 
amount belonged jointly to his uncle and himself, filed the 
petition, praying that both he and Annapurnamma should be 
brought on the record as the decree-holder’s representatives, 
and, that the decree should be.executed for their joint benefit. 
-Annapurnamma by: way of: answer. filed .a counter-affidavit, 
denying that the applicant possessed, any. sort of interest in the 
decree. It is upon a proper construction of this counter- 
affidavit that the decision in this.appeal must turn. 


; “True, as urged by Mr. Somasundaram for the respondent, 
the. widow. prayed in the last paragraph: of. this affidavit, that 
Subba Rao’s’ petition should be dismissedc ` If the matter had 
stopped there, there would be nothing to urge in favour‘of the 
appellant.. But the widow. was not content with asking that 
‘the petition should be dismissed; she did something more, that 
as to say,'she requested that she should be brought on the record 
‘as the sole representative and that the decreé:should be executed 
‘for.her solé bénefit. Heré’we may quote her.actual:words :* 

“ As all the properties of the late Subbaraju as well ‘dS the decree in this 


“suit passed to-this counter-petitipner, it; is necessary. that, this counter-peti- 
„tioner should be added as the. second plaintiff and that this decreeshould. be 


executed.” 

petition , praying that both he and Annapurnamma should be 
‘added as ‘the deceased’s tepresentatives, an order ‘should 
be made substituting her alone as the sole representative. In 
_ other words,’ sheadopted the nephew’s:.petition: in’. part’ and 
18 
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Anna- repudiated it in part, and the proper interpretation of what 
Purnamma happened is in our opinion this:—The widow must be taken to- 
Venkamma., have said to the Court: 


Venkata- “ Here is the nephew’s application which is in writing as required by the: 
pabba, Code and is otherwise in conformity with the law. Take that application as 
20, 


mine and instead of bringing on record, as the nephew requests, both of us,. 
substitute me alone as the legal representative. In that sense I am willing to- 
treat the application as my own.” 


We see no reason why this construction of what happened: 
at the time should not be adopted, and if that is done, the 
present petition would be in time. 

‘Some question was raised in the Courts below as well as. 
before the learned Judge of this Court, as to whether there was. 
or was not a step-in-aid of execution. In the view we have 
taken, no such question canarise. The point is not, whether 
there was a step-in-aid of execution, but whether the previous. 
execution petition could or could not be deemed in law as that 
of Annapurnamma. Our answer is decisively in the afirma- 
tive. The provisions of Art. 182, it has been held, should 
receive a fair and not too technical a construction (Mitra on 
Limitation, VI Edition, page 2048). Its language ought not 
to be strained in favour of the judgment-debtor who has not 
paid his debt and the words should be liberally interpreted in 
favour of the decree-holder (Ibid., p, 2075). 

The cases cited by Mr. Somasundaram are easily distin- 
guishable. In Saramma v. Seshayya! the application was made 
by the mother, although the person rightly entitled was the: 
major son and as the judgment takes care to point out: 


“There is nothing to show that he constituted her as his agent for the 
purpose of making the application.” 


In Saminatha Asari v. Gopalakrishna Aiyangar? again, 
`the widow, made the application setting up the title as against 


the adopted son, who, it is not pugReNtEO either ratified or 
adopted her act. 


In the result, the appeal is allowed and the decision of the 
Subordinate Judge is ‘restored.’ Each party will bear his or 
her costs throughout... 


B. V.V.” ———' Appeal allowed. 


L (1908) LL.R: 28 Mad.'396. ©. <. 2., (1916) 4 L.W. 291. 





I] THE MADRAS LAW JOURNAL REPORTS. 139 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice PANDRANG Row AND MR. Justice 
VENKATARAMANA Rao. 


K. Rangaswamy Reddiar 4. Appellani* (Plaintiff) 

; EEE s 

V. Venkataperumal Reddiar and 

` another .. Respondents (Defen- 
f dants). 


Court-Fees Act (VH of 1870), S. 17—Distinct subjects—Suit by rever- 
sioner to avoid deed of settlemeni—Allegations as to fraud, coercion and 
undue influence—Aliernative prayer for payment of consideration amount 
under deed—Court-fee payable— Failure of plaintiff io poy court-fee on 
prayer for specific performance—Dismissal of suit for non-payment of 
additional court-fee—Interference in appeal, 

The plaintiff as the reversioner of one K sought toset aside a certain 
deed of settlement executed by the said K in favour of defendants 1 and 2. 
The plaintiff alleged that the deed of settlement was brought about by fraud, 
coercion and undue influence practised upon K and therefore it should be 
declared not binding on the plaintiff. He also claimed in the alternative that 
if the deed was found to be valid the plaintiff should be given a decree for 
Rs. 22,000 being the consideration for the deed, as the said amount was not 
paid to K. The plaintiff also claimed specific performance based on an 
agreement alleged to have been executed by K in favour of the plaintiff. The 
plaintiff valued the reliefs claimed at Rs. 22,000 and paid court-fee thereon. 
The Subordinate Judge held that all the three reliefs claimed in the plaint 
should be valued separately and directed the plaintiff to pay additional 
court-fee on the alternative relief of Rs. 22,000 and also on the claim for 
specific performance. The plaintiff having failed to pay the additional court- 
fee the suit was dismissed. 

Held, in appeal, that the cause of action for the alternative relief claimed, 
namely, as to the payment of the consideration amount to the plaintiff was 
also based -on the execution of the deed of settlement, that the two reliefs 
regarding the deed of settlement were not distinct subjects within the mean- 

‘ing of S.17 of the Court-Fees Act and that it was sufficient for the plaintiff 
to pay a single court-fee on the amount which formed the consideration for 
the deed of settlement. - 

Held, further, that although the plaintiff had wrongly failed to pay the 
necessary court-fee on the prayer for specific performance it was a proper 


gase for setting aside the dismissal of the suit and giving the plaintiff time - 


to pay the additional court-fee on that relief in view of the altered decision 
regarding the court-fee payable i in res espect of the alternative relief pleaded 
by the plaintiff. : 
Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in O. S. No. 11 of 1930. 
ie S: „Champakesá Aiyangar for Appellant. 
Be aA “Sreerangachari for Respondents. 
a Ce 


* Appeal No. 3&8 of 1932. l “Sth October, 1937.: 


Ranga- 
swamy 
Broan 


Venkata- 
perumal 
Reddiar. 


Ranga- 
swamy 
Reddiar 


v. 

Venkata- 
erumal 
eddiar. 
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. The Court delivered the following 


Jupement.—The main point in this: appeal is what is the 
court-fee payable on the plaint. 


Asa result of two decrees obtained in two suits, O. S. 
No. 15 of 1912 on the file of the Court of the Subordinate 
Judge of Chingleput and O. S. No. 47 of 1910 on the file of 
the District Court of Chingleput, one Krishna Reddy was 
entitled to recover possession of certain immovable properties 
from defendants 1 and 2 on payment of.a certain sum of 
money to them. Sometime after these rights were finally 
ascertained by the said decrees, he surrendered the rights so 
obtained, by those decrees in favour of defendants 1 and 2 for 
a sum of Rs. 22,000 by a deed of settlement dated 27th June, 
1927. It is this deed of settlement that the plaintiff as the 
reversioner of the said Krishna Reddy after his death, seeks 
to set aside. The plaintiff’s case is that the said deed of settle- 
ment was brought about by fraud, coercion and undue influ- 
ence practised upon Krishna Reddy and therefore it should be 
declared not binding on the plaintiff. He also claims to an 
alternative relief that, if the deed is found to be valid, the 
plaintiff should be given a decree for Rs. 22;000 being the 


‘consideration for the deed as the said amount was not paid to 


the said Krishna Reddy. There is also a further .relief claim- 
ed by the plaintiff, namely, a claim for specific performante 
‘based: upon’ an agreement alleged to have been executed by 


‘Krishna Reddy in favour of the plaintiff. The plaintiff valu- 


-ed the claim at the sum of Rs. 22,000 and paid court-fee 


‘thereon, namely, Rs. 1,222-7-0,. Dispute as to the question of 
‘the proper fee having been raised, the learned Subordinate 
Judge went into the matter and came to the conclusion that all 
-the three reliefs claimed in the plaint must be valued’ separate- 


ly. He therefore directed the plaintiff to pay additional court- 


“fees on the alternative relief for Rs. 22,000 ‘and also on the 


claim for specific performance. The result of this decision 


„was that the: plaintiff had to pay an additional court-fee of 


Rs. 3,104-14-9. The plaintiff was given a fortnight for the 
payment of the said court-fee. He was unable to pay that 
sum within the time allowed ' and the leatned Subordinate 
Judge by his order dated ‘29th March; 1932, rejected the aes 
“And this appeal i is filed against that order, i 
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' So far as the learned Judge’s direction directing the plain- 
tiff to pay court-fee on the claim for specific performance is 
concerned, it is absolutely correct and its correctness has not 
been challenged before us. But the main point argued by 
Mr. Champakesa Aiyangar is in regard to the direction to pay 
additional court-fee on the sum of Rs. 22,000 the alternative 
relief claimed in the plaint. The view taken by the learned 
Subordinate Judge is that it must be considered to bea distinct 
subject within the meaning of S. 17 of the Court-Fees Act. 
Weare not inclined to accept this view as correct. The 
cause of action is the execution of the deed of settlement and 
two reliefs have been claimed in respect thereof, one on the 
footing -of the validity of the deed and the other on the foot- 
ing of its invalidity. The-test which is sometimes laid down 
in order to ascertain whether two or more claims constitute 
different subjects within the meaning of S. 17 of the Court- 
Fees Act, namely, whether different suits might have been 
instituted in respect thereof, has not been held to be a decisive 
one by the Full Bench of this Court. See Parameswara Pattar, 
In rel, by which we are bound. In view of this decision, as 
the cause of action is based on the settlement deed, we are not 
inclined to consider that the reliefs claimed are distinct subjects 
within the meaning of the said section. We therefore think 
that the. court-fee paid for the claim under cl. 22 (a) of the 
plaint is quite sufficient and the plaintiff need not pay addi- 
tional court-fee for the alternative relief. 

Then the question is, what is the relief which the plaintiff 
is entitled to in this appeal, he having failed to pay the addi- 
tional court-fee in time? The amount that was directed to be 
paid by the order of the lower Court is Rs. 3,104-14-9. If the 
plaintiff had not been directed to pay. additional court-fee on 
the alternative relief, the plaintiff perhaps might have been 
able to comply with the order in so far as it directed additional 
court-fee on the claim for specific performance. In the view 
we have taken in regard to the court-fee on the alternative 
prayer, we feel that we ought to allow the plaintiff some time 
for the payment of the additional court-fee on the claim for 
specific performance as directed by the lower Court and that it 
is not proper to reject. the plaint on the ground of non-com- 
pliance with the order. We therefore set aside the order of 


‘1, (1930). 59 M.L.J. 469: LL.R. 54 Mad. 1 (F.B.), . 
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the lower Court and direct it to receive the plaint on the plain- 
tiff paying the additional court-fee on the claim for specific 
performance within one month from the date of the receipt of 
this order in the lower Court. In default of this payment, 
this appeal will stand dismissed, We also direct that the 
appellant should pay the cost of this appeal to the respondents. 
The appellant will be entitled to a refund of the court-fee paid 
in this appeal but only on his complying with the order of this 
Court by paying the additional court-fee in the lower Court 
within the time allowed. 

B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrReEsENT:—MR. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. 


Ambalathilakath Kuttoossa and 





another .. Appellanis* (Petitioners- 
Respondents) 
v. i 
Mundayatan Korothveettil Kun- 
hamma and others .. Respondents (Respon- 
dents-Appellants). 


Appeal—Order for security for costs—Principles applicable—Plaintifs’ 
case found to be false and vexatious —Dismissal of suit with costs—Unsuccess- 
ful steps for recovery of costs directed to be paid—Application for security 
for costs in lower Court and in appeal—Delay whether disentitles party to 
relief-—Civil Procedure Code (V of 1908), O. 41, r. 10. : 

The appellant’s poverty by itself would not be sufficient to warrant his 
being required to furnish security for costs. But that does not mean that the 
appellant can rely upon his own poverty as being an important or decisive 
factor and resist the application on that ground. Where the trial Court 
found that the plaintiffs’ case was false and vexatious and there was a wilful 
determination on the plaintiffs’ part to withhold the payment of the costs 
directed to be paid to the successful party in the lower Court, and although’ 
there were four adult plaintiffs only one of them joined in preferring the 
appeal, the others being impleaded as respondents and the applicant alleged 
that this device was adopted in order to defeat any order for costs that might 
be made in the appeal. 

: Held, that it was a proper case in which the appellants should be directed 
fo furnish security for the balance of the costs incurred in the lower Court 
and for the estimated costs of the appeal pending in the High Court. 


~- ` Konammal v. Jadaya Goundan, (1922) 17 L.W. 26 and Hood Barrs v. 
Heriot, (1820) 2 Q.B. 375, referred to. ; 





* L. P. A. No.-110 10 of 1936," i. 24th November, 1937. 
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The proposition that the respondent should be prompt in applying for 
` security for costs does not admit of doubt. But where the very occasion for 
‘the application is the non-recovery of the costs ordered by the lower Court 
and the application is deferred till steps had been unsuccessfully taken to 
‘recover the costs ordered by the lower Court, it cannot be said under those 
‘circumstances that the delay in making the application is such as to deprive 
the applicant of his remedy. 


Appeal under cl. 15 of the Letters Patent against the 
order of the High Court, dated 20th October, 1936 and made 
in C.M.P. No. 2702 of 1936, praying for an order directing the 
respondents herein to furnish security for the balance of costs 
incurred in the lower Court and awarded to the petitioners 
therein and also for costs in Appeal No. 292 of 1934, preferred 
to the High Court against the decree of the Court of the 
Subordinate Judge of Tellicherry in O.S. No. 8 of 1933. 

B. Pocker for Appellants. 

K. Kuttikrishna Menon for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This is a Letters Patent Appeal 
from an order of a learned Judge of this Court refusing an 
application for security for costs in a pending first appeal. 
‘The learned Judge bases his order on three grounds :— 

(1) that there was delay in applying; 

(2) that the application was not bona fide; and 

(3) that the effect of granting the application would be to 
‘stifle the appeal. We regret we are unable to uphold the 
learned Judge’s view. =: 

_ We should be reluctant to'interfere in a matter of this 
‘sort, but for the fact, that the case raises certain questions of 
principle, in regard to the exercise of the Court’s discretion, 
‘when security is demanded from an appellant. The proposi- 
tion is well established that the appellant’s poverty by itself 
‘would not be sufficient to warrant his being required to furnish 
security. That has not been seriously disputed here, but surely 
that does not mean that the appellant can rely upon his own 
poverty, as being an important or decisive factor, and resist 
‘the application on that ground (Konammal v. Jadaya 
‘Goundan!). The suit has been brought by certain members of 
a tarwad .to set aside the alienations made by the karnavan, 
who has been impledded ‘as the first defendant. The lower 


— 








. 1.) (1922) 17 L.W. 26. 


Kuttoossa 
v 


Kunhamma,” 


Venkata- 
subba | 
Rao, J. 


Kuttoossa 
Ù 


° Künkamma. 


Venkata- 
subba 
Rao, J. 





144 THE MADRAS LAW JOURNAL REPORTS: : [1938 


Court has found that:the properties alienated were the self- 
acquisitions of thé karnavan and that the case set up by the 
plaintiffs that they belonged to the tarwad, is false. The effect 
of the judgment is, that.the suit is a vexatious one, and we 
wish to observe that had the matter stopped there, we should 
probably have hesitated to interfere with the order undet 
appeal. But the Subordinate Judge goes on to point out’ that 
it was the first defendant, the alienor, that was in fact 
conducting the suit. He observes :— 

"I have closely watched his (the first defendant’ s) ‘examination and. 
cross-examination and I am convinced beyond doubt that his evidence is alt 
stage-managed. . . >`. . . I have little doubt that he is peed 
engineering the, whole suit.” 

In the affidavit filed in support of: the application: it, is. 
alleged that the plaintiffs are paupers and that the first defen- 
dant is the person. financing and conducting the litigation. 
This very important assertion remains uncontradicted. 

True, every order for security passed, not complied ‘with, 
has the effect of stifling the appeal. Does it follow from this. 
that a pauper appellant can successfully, resist the application 
by relying upon his Gwn poverty? To hold so would be to: 
frustrate the very object Of the’ provision. In Hood Barrs v. 
Heriot Lord Esher lays down, if we may say so with respect, 
what may be regarded a'very sound principle. Where the 
liberty of the appellant is in question or where. highly. penal 
consequences will be entailed upon him by the order appealed 
against, the Court as a general rule will refuse to order 
security for costs; that seems to be the true doctrine. Where 
the appeal raises grave issues which vitally affect the appellants” 
position, the Court may well refuse to make an order, which 
will have the effect. of stifling the appeal, although circum- 
stances may exist which normally would justify an order ‘for 
security. But here.the facts are just the other way; not only; 
isthe position of the appellants not jeopardised, but the, suit, 
they brought, as the lower Court points out, is of a harassing. 
and vexatious character. No Court will regard with sympathy, 
the argument that the order for security will have the effect.of 
putting an end.to a litigation. of, that sort. , oe 

Is there anyiground for the contention that-the aon 
was not :bona’fide?'In the lower ‘Court costs. ben 





1, (1896): 2 QB. 375. 
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to about Rs. 100 were ordered, Execution was taken out and 
the crop on the land belonging to some of the plaintiffs was 
attached. Immediately thereafter the land was fraudulently 
assigned away to a third party and was thus put beyond the 
reach of the creditor. Another plaintiff was arrested, who 
forthwith sought the protection of the Insolvency Court. The 
net result is that about a moiety of the costs was realised and 
the sum now remaining due with interest and further expenses 
incurred, amounts to more than Rs. 100. These facts, far 
from showing that the application was mala fide, indicate a 
wilful determination on the plaintiffs’ part to withhold the 
payment of the costs already ordered. There were several 
defendants to the action, there having been several alienees. 
There was a similar application for security made by one of 
them, which was granted and the order not having been com- 
plied with, the appeal has already been partially dismissed. 
These facts show that there were circumstances in addition 
to the appellant’s poverty, on which the application was 
based. 


There is yet another matter which shows how mala fide 
the conduct of the plaintiffs has been. Of the several plaintiffs 
that brought the action, four alone were adult males. Of these 
four, one only figures as the appellant, while the remaining 
three have conveniently been impleaded as respondents. In 
the affidavit filed in support of the application, it is stated (this 
has not been denied) that this device was employed for the 
` purpose of defeating any order for costs that may be made in 
the appeal. This assertion seems to be well founded and 
furnishes further evidence of the mala fides of the 
plaintiffs. 


' Lastly remains the question of delay. The proposition 
that the respondent should be prompt in applying for security, 
does not admit of doubt. But here the very occasion for the 
application is the non-recovery of the costs ordered bythe 
lower Court. Steps had to be taken and were being taken for 
recovering those costs and the application was deferred: till it 
was definitely found that those costs could not be recovered. 
We are not prepared to hold that there has been, having regard 
to-the circumstances, such delay as to deprive the applicants of 
their remedy under the provision. : 
19 
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We direct that the appellants in the first -appeal shall 
furnish security in the sum of Rs. 300 (Rs. 100 representing 


- the costs in the lower Court and Rs. 200 the costs here) to the 


satisfaction of the lower Court within two months from this 
date. In default, Appeal No. 292 of 1934 will stand dismissed 
with costs as against respondents 9 and 10 in the appeal (the 
appellants in Letters Patent Appeal). x 


In this Letters Patent Appeal we make no order as to 
costs. 


B. V. V. ; Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :~—-MR. JUSTICE PANDRANG Row anp Mr. JustTICE 
VENKATARAMANA Rao, 


Sivasankara Mudaliar and another .. Appellants* (Defen- 





dants) 
v. l 
Amaravathi Ammal and another .. Respondents (Plain- 
tiffs). 


Will—Moffussil will—Executors declining to accept office—Heir-at-law if 
competent to maintain a suit to recover the estate —Limitation Act UX of 
1908), S. 17—E fect of. 


Where the executors appointed under the will of a mofussil testator 
decline or fail to accept office, itis open to the heir-at-law to maintain an 
action in ejectment or otherwise to recover possession of the estate left by 
the testator. The heir-at-law, if he likes, can get himself appointed adminis- 
trator, but he is not bound-to do so. Itis open to the legatees to have an 
administrator appointed. As soon as such an administrator is constituted, 
the estate would be divested from the heir-at-law and the person competent : 
to maintain a suit on behalf of the estate will then be such administrator. 

S. 17 of the Limitation Act does not throw any light on this question. - 

Rajah Parthasarathy Appa Rao v. Rajah Venkatadri Appa Rao, (1922) 
43 M.L.J. 486: I.L.R. 46 Mad. 190 (F.B.), discussed and applied: 


Basunta Kumar Chuckerbuity v. Gopal Chunder Das, (1914) 18 C.W.N. 
1136 and Gopal Lal Chandra v. Amulyakumar Sur, eal I.L.R. 59 Cal. 911, 
followed. 

_ Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in O. S. No. 37 of 1931. 


T. M. Krishnaswami Aiyar. and S. Panchapaness Sastri 
for Appellants. 


P. S. Narayanaswami Aiyar for Respondents. 








ar cena i 


* Appeal No. 182 of 1936. + 22nd September, 1937. 
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The judgment of the Court was delivered by 


Venkataramana Rao, J.—This appeal raises a question of 
some importance. It relates to the rights of an heir-at-law with 
reference to an estate left by a testator where the executors 
appointed under his will decline to accept office. The facts 
necessary for the disposal of the exact point in controversy in 
the suit may be briefly stated. The plaintiff—first respondent— 
Amaravathi Ammal was the widow of one Balasundara Mudali. 
He died on the 9th February, 1919, leaving him surviving his 
widow and his last will and testament dated 19th November, 
1918. In the said will he said that he became divided in status 
from his brother the first defendant—the 1st appellant Siva- 
sankara Mudali, that some properties were divided and as 
regards the other properties, he had been getting equally the 
income derived from them. He made several dispositions in 
the said will and among others bequeathed certain immovable 
properties and monies to his widow Amaravathi. He also 
provided for certain charities and appointed one Ratna Mudali 
and Jagannadha Mudali as his executors. Subsequent to the 
execution of the said will, through the intervention of the 
mediators, some of the immovable properties of the family 
were divided and two lists were drawn up specifying separately 
the properties that fell to each and the two lists were signed by 
both the brothers. The date of, the lists is 30th December, 1918. 
The case of the plaintiff is that in pursuance of the said 
division the said Balasundara Mudali was in possession and 
enjoyment of the said properties. Immediately after the death 
of Balasundara, the first appellant Sivasankara Mudali began 
to set up that his brother died undivided and disputed the 
possession of Balasundara with reference to the properties 
that fell to his share. Thereupon the plaintiff presented for 
registration the said two lists, but it was opposed by Sivasankara 
and this led to a litigation which lasted till 1931, and was 
finally disposed of by a judgment in a Letters Patent Appeal 
dated 20th October, 1931, in her favour. Before the close 
of this litigation, as twelve years from her husband’s death 
were about to expire, she filed the present suit on 19th 
November, 1930, for recovery of possession of the properties 
left by her husband. She recited the said will and the bequests 
in her favour and‘also the fact that the executors did not 
accept office. She therefore alleged that as heir and legatee 
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she is entitled to sue and recover the properties left by her 
husband for the purpose of carrying out all the directions in 
his will and she also further stated that she was willing to 
carry out the charities in accordance therewith. She set out 
in the several schedules to the plaint the properties whereof 
she sought possession. In the first schedule she specified the 
immovable properties which fell to the share of Balasundara 
at the division of the 30th of December, 1918. In the second 
schedule she specified the properties still to be divided between 
Balasundara and the. 1st appellant and claimed a half share 
therein. In the third schedule, she specified the businesses 
wherein Balasundara and the first appellant were partners and 
claimed half a share in the monies and profits due therefrom. 
The second appellant—the second defendant in the suit—is the 
undivided son of the first appellant. Both of them denied the 
will and also- pleaded that the deceased Balasundara died 
undivided and that the will left by him was inoperative. They. 
further pleaded that the suit as laid wasincompetent as she was 
neither the executrix nor the duly constituted administratrix 
under the law; that, if at all, she could only recover the 
properties specifically bequeathed to her under the will. They 
also raised the plea of limitation. f 


As already stated, the two executors Ratna Mudali and 
Jagannatha Mudali did not.accept office and by the date of.the 
suit Ratna Mudali was dead and Jagannatha, who was alive, 
was made the third defendant in the suit. On 30th January, 
1935, before the trial began,. he was transposed as the second 
plaintiff. The learned Subordinate Judge held that Balasundara 
died divided in status leaving a will, that the suit was competent 
and that she (plaintiff) could recover possession of the estate 
left by her husband and further any defect that there was in 
the original frame of the suit was cured by the transposition 
of Jagannatha as the second plaintiff. He held that, so far as 
the immovable properties left by the testator were concerned, 
there was no question of limitation but in regard to the claim 
for the profits of the businesses specified in the third schedule, 
the. suit was barred by limitation. He accordingly gave a 
decree for the immovable properties as-claimed in the first 
and second schedules:and also a specific sum of Rs. 500-which 
was claimed::in:Sch.. VI as being a -certain.sum of money: 
deposited with a’ certain Nidhi, empowering her to draw that 
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amount. This appeal has been preferred by defendants 1 
and 2. 

The main argument addressed by the learned Counsel for 
the appellants Mr. T. M. Krishnaswami Aiyar related to the 
competency of the. suit by the plaintiff, the first respondent. 
His contention is briefly this. Where the executors failed 
to accept office, in the absence of a duly constituted adminis- 
‘trator, the plaintiff cannot recover possession of any proper- 
ties left by the testator save’ those which were specifically 
bequeathed to her under the will and the decree in so far 
as it directed delivery of possession of properties other than 
those to which she was entitled is wrong. The question is, is 
this contention tenable? If this case were governed by 
English Law, there can be no question that the suit would be 
competent so far as the immovable property is concerned. 
Before Lord Birkenhead’s Act, where an executor dies or fails 
to accept office, the legal position was that so far as realty is 
concerned, it vested in the heir until a legal representative was 
duly constituted. As observed by Williams in his book on 
Real Property: l 

u An ‘heir-at-law is the only person in whom the law of England vested 
property whether he would or not. As the estate cannot. therefore remain in 
abeyance, ‘where there isno executor, theestate descended to the heir pend- 


ing the appointment of an administrator’... (William’s R. P., 24th Edn, 
Pp. 101 and 102.) 


<, This position was made ‘clear by Lord ‘North in John v. 
Johni where the learned Judge at. p. 576 pointed out that until 
-probate was taken, the estate remained : 


“ Where the law makes the legal estate go when a- man died intestate 
that i is, in the heir-at-law.” 
-Ina later case, In re Griggs: Ex parte School Board for 
‘London2,; Lord Cozens- Hardy, M: R, ‘observed : 


fo Until there‘ is a pérsonal represéntative, the property vests “in the heir. 
¥He-could recover.the rents and -maintain actions:for trespass.” 


~- This statement of the law has been always accepted to be 
‘correct:and has been recently affirmed by the Privy Council in 
Macleay v. Treadwell’ where Lord pee at pp. 641 and 
-642 remarked thus: i 


: Wnder S. 6 of the New Zealand ‘Act ‘of 1879 the vesting ‘of the real 
estate of a deceased person-in the-executor is, a3 will have’ been seen, to take 





1. (1898) 2 Ch. 573. ` lace 2. (914) 2 Ch. 547 at 552. 
Cy can O -` (1937) A C. 626. , 
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effect immediately upon ‘the granting of probate of the will or administration 
of the estate or an order to administer the estate’ of the deceased. But not 
before. And in Victoria, under the Administration Act, 1872, of that State, 
No. 427, S. 6—a section admittedly indistiriguishable from this S. 6 of the 
New Zealand Act of 1879—it was held aslong ago as 1875 in Larkin v. 
Drysdale? that there was in that section nothing to destroy the status of the 
old heirtat-law between the death of the deceased and grant of administra- 
tion to his estate, and an action of ejectment brought during that interval by 
the heir-at-law in respect of the property of the deceased was accordingly 
there sustained. The correctness of the principle enunciated in Larkin v. 
Drysdale? was not canvassed by the respondents here. Nor could it well 
have been; itis fundamental; it has been applied in England in analogous 
circumstances under the Land Transfer Act, 1897, when in In re Griggs: Ex 
parte School Board for London? Lord Cozens-Hardy, M.R., observed: 
‘Until there is a personal representative, the property vests in the heir’,” 


The question is, is there anything to preclude the appli- 
cability of that doctrine in this country to a mofussil will such 
as the one now in question? Whatever may be the state of the 
Indian Law, before the enactment of the Hindu Wills Act and 
Probate and Administration Act, which were -intended to 
embody the principles of English Jurisprudence, at any rate 
after the said enactments, there is nothing to preclude the 
applicability of the principles of English Law. The principle 


_that, until an administrator is duly constituted an heir-at-law 


can recover the estate, has been applied by the Indian High 
Courts. In Rajah Parthasarathy Appa Rao v. Rajah Venkata- 


dri Appa Raos, Kumarasami Sastri, J., observed thus: 


“ In cases where probate is not necessary, there should be some » indica- 
‘tion that the person appointed executor is willing to accept office’ and per- 
form the duties of the executor. In cases where he does not accept office, I 
think, the estate must vest in the legal representative, until an application is 
made by some person competent to obtain a grant under the Probate and 


' Administration Act.” 


It is an instructive case. A. testatrix died bidie a will 
appointing an, executor. On the date of the will- the property 
which she left thereunder was the subject-matter of a pending 
litigation wherein she was the plaintiff. The executor did not 
accept office. The ‘heirs-at-law brought themselves'on the 
record asthe legal representatives'at the same time alleging 


that‘in:case the will left by the testatrix was. found. to be'trie, 


they would deliver possession of the properties to.the legateés 


‘just.as the plaintiff in this case said that ‘she would ; carry: « out 


re 








Cea © SOR LINTE (L.) 164 at 166, — os a ` 
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the directions in the will, They continued the litigation and 
brought it to a successful termination and recovered the pro- 
perty which she disposed of under the will. After such 
recovery the legatees under the will sued the heirs-at-law for 
recovery of possession of the estate and the suit was held to be 
in time. One of the arguments advanced by the heirs-at-law 
-in that case was that inasmuch as there was a will they were 
not the legal representatives of the testatrix and the recovery 
by them could not be deemed to be on behalf of the legatees 
and it was the duty of the legatees to have themselves brought 
on the record or got a duly constituted administrator appoint- 
ed to carry on the litigation and therefore they must be deemed 
to have been in possession of the estate adversely to the estate. 
It was in combating this argument Kumaraswami Sastri, J., 
made the observations cited above and held that as the executor 
did not accept office, the heir-at-law was the proper person to 
come on the record and continue the litigation. The same 
view was taken in the Calcutta High Court in Basunta Kumar 
Chuckerbutty v. Gopal Chunder Dasi. It was held in that case 
that it is competent to a legal heir to maintain a suit for the 
benefit of the estate so long as any other claimant does not 
establish his rights to the same under the will. This view has 
been again affirmed in a recent decision in Gopal Lal Chandra 
v. Amulyakumar Sur2 where the legal heirs were held com- 
petent to maintain a suit on a mortgage in the name of the 
.deceased testator until an administrator was duly constituted 
(p. 916). In this country there is no distinction made between 
realty and personalty and therefore the entire estate, both 
movable and immovable property, left by the deceased must 
be deemed to vest in the heir-at-law until an administrator is 
duly constituted. (Vide Antony Crue Gonsalves v. Mathis 
.Boopalrayan3.) A legatee does not represent the estate and he 
has no direct right of action against the person who is claim- 
ing adversely to the estate. Therefore to preserve and safe- 
guard the estate, a right of action must vest in somebody to 
prevent an adverse claim against the estate and the heir-at-law 
‘is the person in whom the law vests the estate whether he will 
or not even under Hindu Law. Therefore there is nothing to 
preclude an heir-at-law to maintain an action in ejectment or 





1, (1914) 18 C.W.N. 1136.. | 2. (1931) LL.R. 59 Cal. 911, 
3. (1910) 20 M.L.J. 984:-LL.R. 34 Mad. 395. 
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otherwise recover possession of the estate left by testator. 
The heir-at-law, if he likes, can get himself appointed 
administrator, but he is not bound to do so.. It is open to 
legatees to have an administrator duly constituted. As soon 
as such an administrator is constituted, the estate would be 
divested from the heir-at-law and the person competent to 
maintain a. suit on behalf of the estate will be such adminis- 
trator. 

‘An argument has been advanced by Mr. Krishnaswami 
Aiyar based on S. 17 of the Limitation Act. He contends that 
S. 17 uses the expression ‘legal representative ’ which must be 
deemed to connote an executor or an administrator and this is 
a clear indication of the intention of the legislature that in 
cases where a testator dies leaving a will, the heir-at-law could 
not be the person in whom the law would vest the estate. It 
seems to us that S. 17 does not throw any light on the question 
in issue as it does not say who a ‘legal representative’ within 
the meaning of the section is. Again, the argument in our 
opinion proceeds upon a misconception of the true meaning of 
the expression ‘legal representative’ in the section. There is 
no definitiot: of the expression ‘legal representative’ in the 
‘Limitation Act. “According to the plain language of S. 17, 
legal representative would also iriclude an heir. -Legal repre- 
sentative is one who represents in law the estate of the deceased 
and in whom the legal personalty of the deceased’ is deemed to 
continue. He may- be. an heir, executor or administrator. 
Where a person died intestate, it cannot be said that the legal 
‘representative of the deceased in S. 17 would not include an 
heir: and that no limitation would run if there was. an. heir 
‘capable of suing. Herein must be noted the distinction between 
“English‘and Indian‘Law. Under the English law: 
~. “TE the statute has not begun to’ run during the life time of an intestate, 
„then it does not begin to run until letters of administration to.his estate have 
_been taken out. ” (Vide Burdick v. Garrick?) 

. This is because the personalty did- not vest in. the next 


or. kin under the early English Law and later in the 


Court of Probate until an administrator is constituted, 
‘but under the Indian Law the movable. ‘property vests in the 
heir-at-law. ‘All that S. 17 contemplates i is that if there is no 
Tegal-representative. who is capable . of suing, -the. statute of 
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limitation would not run. The heir-at-law may be a minor in 
which case limitation would not run by virtue of S. 6 but as 
soon as an administrator of the estate is constituted, limitation 
would begin to run against him and the fact that there is an 
heir-at-law who is a minor would not prevent the operation of 
the law of limitation. This position is made clear by S. 17, 
cl. 2, which deals with a suit against a legal representative of 
a deceased person. There, there is no qualification to the 
effect that he must be capable of being sued, because an heir-at- 
law, whether a minor or not, an executor or administrator, 
all of them are capable of being sued. That the expression 
‘legal representative’ is not intended to be confined to an 
executor or administrator seems to be clear from the decision 
in Riveti-Carnac v. Goculdas Sobhanmull! which has been 
affirmed by the Privy Council in Bhagwandas v. Rivett- 
Carnac?, That was a case of dissolution of partnership. 
The suit was by the administrator of a deceased partner 
claiming the assets of partnership for recovery of amount due 
to him. The partner died in 1889 having dissolved the part- 
nership. The suit was instituted in 1894. Prima facie, the 
suit would be barred by limitation under Art. 106 of the Limi- 
tation Act. It was contended that as the letters of adminis- 
tration were granted to the estate of the deceased partner and 
an administrator was duly constituted only in March, 1894, 
under S. 17 of the Limitation Act the time could only be 
deemed to have run from this date. Candy, J., before whom 
the case came on for trial, took the view that though after the 
grant of the letters no person other than the administrator can 
act as the representative of the deceased partner, there was no 
reason why a person claiming to be the heir of the deceased 
partner should not have filed the suit and he therefore 
held that the suit was barred. In that case the heir-at-law 
was a minor. When the matter came up on appeal, the learned 
Judges who heard the appeal took the view that as the heir- 


` at-law was a minor, there was no legal representative capable 


of suing until letters of administration were granted and 
therefore the suit must be deemed to be in time. They inter- 
preted the words “capable of suing” as meaning not under a 
disability to sue and infancy would be such a disability. It is 
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thus clear that the learned Judges would have upheld Candy, J.’s 
decision if it were not for the fact that the heir-at-law was a 
minor. This view was affirmed by the Privy Council—vide 
Bhagwandas v. Rivett-Carnac\. It seems to us therefore that 
the argument based on S. 17 of the Limitation Act is not a 
tenable one. 

We are therefore of the opinion that the suit by the plain- 
tiff was competent. There is no other point of substance 
in the appeal and none has been pressed before us in the view. 
we have taken of the competency of the suit. In the result, 
the appeal fails and is dismissed with costs. 

S. V. V. ——— ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MR. Justice VENKATASUBBA Rao anp MR. 
Justice ABDUR RAHMAN. 
Revula Ponneria Rao alias Venkata 


Rao .. Appellani* (Plaintiff) 
v. 
Revula Lakshmi Narasamma and 
others - .. Respondenis (Defen- 


dants Nos. 1 to 3, 7, 
10, 11, 18 to 20, 21 
and 23). ; 


Civil Procedure Code (V of 1908), O. 41, r. 33—Suit to avoid alienation 
—Conditional decree passed—Appeal to get rid of condition—Power of 
appellate Court to dismiss entire suit—Erroneous view of law—Alienation by 
guardian—Actual pressure by creditor if need be proved. 


Under O. 41, r. 33, Civil Procedure Code, the appellate Court has power 
to vary the decree of the lower Court although the variation may benefit a 
party who has not appealed. The Court should however exercise a judicial 
discretion in using the power under that section. 


The plaintiff impeached certain alienations made after his father’s death 
by his step-mother and grandmother acting as his guardians during his mino- 
rity. The plaintiff challenged one such alienation on the ground that his 
father was leading an immoral and vicious life and the debts to discharge 
which the alienation was made were incurred for purposes not binding upon 
him. The trial Judge found that the plaintiff's allegations were untrue, that 
the sale was effected for discharging binding debts which were in fact paid off, 
that it was for a fair price and that the guardians in effecting the alienation 
acted for the benefit of the minor. At the same time the judge took the view. 
that as there was no pressure on the estate the sale was not binding on thie 
plaintiff and he set aside the sale on the condition that the plaintiff should 
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pay the vendees the amount which had gone in discharge of the debts. The 


plaintiff appealed questioning the validity of the direction as to payment of 
money to the vendees. 


Held, while dismissing the appeal, that it was a proper case for the Court 
to exercise its powers under O. 41, r.33 of the Code and dismiss the suit 
altogether, inasmuch as the view of the law which formed the basis of the 
decision of the trial Judge that a guardian cannot effect a sale in the absence 
of pressure from the creditors to whom the debts were due, was thoroughly 


wrong. 
Appeal against the decree of the Court of the Subordinate 
Judge of Kurnool in O.S. No. 29 of 1929. 


_ This appeal first came on for hearing on 16th and 17th 
September, 1937 and the Court made the following 


OrpeR.—The appellant’s counsel says that the evidence not 
having been printed, there is no material on which he can argue 
the case as against defendants 3, 7, 8, 9, 18, 19, 20, 21 and 23. 
The appeal is dismissed as against these defendants. Of these 
only two appear, namely, defendants 3 and 18. The appeal is 
dismissed as against them with costs—two sets (to be divided 
between them in proportion to their interests). The appeal is 
part heard as against defendant No. 11. 


P. C. Parthasarathy Aiyangar for Appellant. 
Respondents not represented. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The plaintiff attacks in this suit 
certain alienations made after his father’s death by his step- 
mother and grandmother, who acted as his guardians during 
his minority. This appeal has been filed by the plaintiff and 
except as regards defendant No. 11, it was disposed of by us 
some two days ago. Weare now concerned with the sale in 
favour of himself and another, for Rs. 700, evidenced by Ex. II 
dated the 26th February, 1917. The suit was brought in 1929, 
almost when the period of limitation prescribed for such 
actions was coming to an end. The plaintiff challenged the 
sale on the ground that his father was leading an immoral and 
vicious life and the debts to discharge which the alienation was 
made were incurred for purposes not binding upon him. The 
learned Judge finds clearly that these allegations are utterly 
untrue, that the sale was effected for discharging binding debts, 
that they-were in fact paid off, that Rs. 700 was a fair -price 
and that the plaintiff’s guardians; who were capable women, 
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acted in his interests for his benefit. On these grounds the 
sale ought to have been upheld and the judgment leaves the 
impression that the judge meant to uphold it. But somewhat 
abruptly he remarks towards the close of his discussion, that no 
pressure on the estate has been shown and it follows therefore 
that the sale is not binding on the plaintiff. Having said so, 
he set aside the sale, but on the condition that the plaintiff 
before recovering the property must pay Rs. 700 to the vendees. 


The plaintiff questions the validity of this direction and 
on his behalf it is contended that the sale ought to have been 
set aside in toto. The lower Court’s judgment is undoubtedly 
wrong, but the plaintiff has no reason to complain against it. 
It has conferred on him an advantage which he does not possess 
under the law. There is no other course open to us than to 
dismiss the appeal and we accordingly do so. 

The respondent (defendant 11) unfortunately is not 
represented here and the appeal has been heard in his 
absence. But we have come to the conclusion that in the 
interests of justice we ought to take action under O. 41, 
r. 33, Civil. Procedure Code, which has been enacted ‘to 
empower the appellate Court to do complete justice between 
the parties. Theré are several cases, of which it is suffi- 
cient to mention Subramania Chettiar v. Sinnammal! which 
have held that the appellate Court has power under this 
tule to vary the decree of the lower Court, although the varia- 
tion may benefit a party who has not appealed. To take a 
simple illustration, if a person sues for Rs. 1,000 and after 
getting a decree for Rs. 400 files an appeal urging that he 
ought to have been allowed a larger sum, this section enables 
the appellate Court to interfere in favour of the defendant who 
has not appealed and dismiss the suit in toto. It goes without 
saying that the Court will exercise a wise judicial discretion 
in using the power under this section. Weare quite satisfied 
that the circumstances of this case are such as to call for our 
interference under the wide terms of this very salutory provi- 
sion. The alienees in this case are men of very humble status, 
orie being a Boya and the other a Golla and it is not surprising, 
when in all probability all their earnings have been invested 
in this property, that the respondent has nof been able to find 
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the money for preferring an appeal. This is a harassing suit of 
the usual type, brought to unsettle a title acquired by honest 
purchasers and we think we ought in the interests of justice to 
use our powers under the provision mentioned above. We are 
unable to accede to the strenuous contention to the contrary of 
Mr. P. C. Parthasarathy Aiyangar, the appellant’s learned 
Counsel. We need hardly mention that the lower Court’s 
view of the law is thoroughly wrong. To mention only one 
authority, it has been laid down in Vembu Aiyar v. Srinivasa 
Aiyangar! that it would be unreasonable to hold that a guardian 
cannot effect a sale in the absence of pressure from the credi- 
tor to.whom the debt is due. 

It therefore follows that not only is the appeal rejected, 

but the suit as against defendant 11 is dismissed. 
B. V. V. — Appeal and suit 
dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. ALrRED HENRY LIONEL Leacu, Chief 

Justice AND Mr. Justice VENKATARAMANA Rao. 





Ruddarraju Venkayamma .. Appellani* (Plaintiff) 
v. - 
Kalidindi Sitaramaraju and others.. Respondents (Defen 
dants). 


Hindu law—Sale by a limited owner—Suit to set aside alienation after 
forty years—No evidence except recitals in ihe conveyance—W hether sufficient 
to justify the alienation as valid, 

Where the appellant sued in 1928 to set aside an alienation made by his 
step-mother in the year 1888 on the ground that there was no necessity for 
the sale of- the property, and in the case there was no evidence at all regarding 
a trdnsaction which took place nearly forty years ago but it was known that 


the step-mother had been engaged in litigation and that the property had been 


sold to discharge debts, 

Held, that the recitals in the conveyance deed could be takeninto consi- 
deration in a case like this. It was open to the Court to make presumptions 
to fillin details which had been obliterated by time as was pointed out in 
Chintamanibhatla Venkata Reddi Pantulu v. Rani Saheba of Wadhwan, (1919) 
38 M.L.J. 393: L.R. 47 I.A. 6: IL.R. 43 Mad. 541 (P.C.). 

Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur dated 28th August, 1931, in O. S. No. 55 


of 1929, 
P. Satyanarayana for P. Somasundaram for Appellant. 
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‘Ch. Raghava Rao and K. Venkataramaraju for Respon- 
dents. 


The judgment of the Court was delivered by 


The Chief Justice. —The appellant was the plaintiff in the 
Court below. She sued to set aside an alienation made by her 
step-mother in the year 1888. The appellant’s mother pre- 
deceased her father but his second wife, Subhadrayya, lived 
until 1926. The appellant had two sisters, Bangarayya and 
Rajayamma both of whom have been dead for several years. 
The appellant sought to set aside the transaction on the ground 
that there was no necessity for the sale of the property; but 
the learned Subordinate Judge found against her, 


After forty years have elapsed evidence of the circum- 
stances which existed at the time of the alienation would in 
most cases be very scanty, and in this case there is no evid- 
ence at all. It is known, however, that there had been litiga- 
tion in which Subhadrayya was engaged, and it is also known 
from the conveyance, that the property was sold in order to 
discharge debts. It is contended that the recitals in the deed 
are not sufficient. Recitals, however, can be taken into consi- 
deration in a case like this. It is open to the Court to make 
presumptions to fill in details which have been obliterated by 
time, as was pointed out by this Court in a case which went to 
the Privy Council (Chintamanibhatla Venkata Reddi Pantulu 
v. Rani Saheba of Wadhwant). Their Lordships expressly, 
approved of this statement of the law. The learned Trial 
Judge has carefully considered the materials before him on the 
record and has come to the conclusion that that is sufficient to 
justify him in holding the alienation to be valid. We see no 
reason to discharge this finding, and the appeal will, therefore, 
be dismissed with costs, one set. 


K. C. Appeal dismissed. 





1. (1919) 38 M.L.J. 393: L.R. 47 L.A. 6: LL.R. 43 Mad. 541 (P.C). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—MR. ALFRED Henry Lionet Leacu, Chief 


Justice, Mr. Justice VaRADACHARIAR AND Mr, JUSTICE 
MOoCKETT. 


Abubacker Labbai .. Petitioner* 
v. 
Chinnathambi Rowther .. Respondent. 
(1) Madarsa Labbai and (2) 
Muhammad Kasim Rowther .. Sureties. 


Indian Stamp Act, Art. 57 and Art.40—Madras Stamp Amendment A ct, 
1922, Arts. 33 and 46—Bond by two sureties to Court for due appearance of 
an insolvent—Stamp under Art. 40—No question of contract with the Court. 


` Where on the application of a debtor to be adjudged an insolvent, the 
Court under S. 21 (1) of the Provincial Insolvency Act required him to give 
a bond with two sureties for his due appearance in the Insolvency Proceed- 
ings, and accordingly a security bond was executed, not by the debtor, but by 
© two sureties hypothecating immovable property, the bond must be stamped 
under Art. 40 of the Indian Stamp Act and not under Art. 57 (corresponding 
to Arts. 33 and 46 of the Madras Stamp Amendment Act of 1922) as itis not 
a bond for the due performance of a contract by the insolvent but to carry 
out the insolvent’s duty to be in Court when required. 


Case stated under S. 47 of the Indian Stamp Act (II of 
1899) by the Additional Joint Secretary of the Board of 
Revenue, Madras, in his letter Reference No. P. 4167/36-1, 
dated 4th November, 1936, 


K. S. Krishnaswami Aiyangar (The Government Please) 
for Government. 

The judgment of the Court was delivered by 

The Chief Justice —The following question has been 
referred to the Court under S. 57 of the Indian Stamp Act by 
the Board of Revenue as the Chief Controlling Revenue 
Authority of the Presidency :— 

“Whether the document, a security bond for Rs. 4,500 executed in 

pursuance of an order of the Court of the Subordinate Judge of Tiruvarur, 


hypothecating also immovable property, should be stamped under ath 40, 
Sch. I, or under Art. 57, Sch. I, of the Indian Stamp Act.” 


_ These articles correspond respectively to Arts. 33 and 46 
of the Madras Stamp Amendment Act of 1922. 

The facts are shortly these. One Abubacker Labbai, 
Chinnathambi Rowther applied in the Court of the Subordinate 
Judge of Tiruvarur under the Provincial Insolvency Act to be 





* Referred Case No. 4 of 1936. 6th December, 1937, 
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adjudged an insolvent, and under S. 21 (1) of that Act was 
required to give a bond with two sureties for his due appear- 
ance in the insolvency proceedings. A bond was accordingly 
executed by two sureties in favour of the Sheristadar of the 
Court in the sum of Rs. 4,500 and was stamped under Art. 57. 
of the Stamp Act, or rather, under the corresponding article 
of the local Act. The Central Board of Revenue have asked 
the Court to decide whether this is correct. If Art. 57 does 
not apply the only other article which can is Art. 40. This is 
common ground. 

Art. 40 prescribes the duty to be paid on a mortgage deed 
not being an agreement relating to deposit of title deeds, pawn 
or pledge, a bottomry bond, a mortgage of a crop, a respon- 
dentia bond and a security bond. Art. 57 prescribes the duty 
payable in respect of a security bond or mortgage deed 
executed by way of security for the due execution of an office, 
or to account for money or other property received by virtue 
thereof, or executed by a surety to secure the due performance 
of a contract. It is said that Art. 57, and not Art. 40, applies 
because the bond in question is a surety bond for the due per- 
formance of a contract. S. 2 (h) of the Contract Act defines 
a contract as being an agreement enforceable by law. 

The Lahore High Court held in a case headed In re Stamp 
Duty on Security Bond under the Provincial Insolvency Act, 
S. 211 that a bond of this nature is ‘a bond for the due 
performance of a contract and consequently is to be stamped 
under Art. 57. In that case the bond differed materially from 
the bond we are now considering. The bond in the present 
reference was not executed by the debtor, but merely by the 
sureties. In the Lahore case, the bond was executed by the 
debtor as wellas the sureties. This decision followed a previous 
decision of the Lahore High Court in Tullah Shah-Ram Saran 
Shah v. Ghulam Hussain? which concerned'a bond given under. 
O. 41, r. 5.of the Code of Civil Procedure. 

The Allahabad High Court has taken the contrary view. 
(Stamp Reference by the Board of Revenue.3) A Full Bench 
consisting of Kendall, Young and King, JJ., held that the bond 
given under O. 41, r. 5 was not a bond for the due performance 
of a contract, because there could be no contractual relation 





L (1935) LL.R. 17 Lah. 74 (F.B.). 2; (1933) LL.R. 15 Lah. 78. 
3. (1929) LL.R, 52 All. 844 (S.B.). 
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with the Court. An agreement amounting tọ a contract must 
be entered into by the parties with the object: of creating con- 
tractual relations between themselves and this was impossible 
when the Court’ was concerned. A bench of the Calcutta High 
Court in Akshay Zemindary, Limited v. Ramanath Burmani 
expressed a similar opinion, and ‘expréssly held that.the word 


‘contract’ used in Art. 57 means a contract as defined in- 


S. 2 (h) of the Indian Contract Act. 

. We agree with the decisions of the Allahabad and Calcutta 
High Courts. As the Privy Council pointed out in Raj 
Raghubar Singh v. Jai Indra Bahadur Singh? the Court is not 
a juridical person and is incapable of contracting. Moreover 
in circumstances such as these there is nothing in the nature 
of a contract with the Court. When a debtor applied to be 
adjudicated an insolvent, he is required by law to attend before 
the Insolvency Court when required. It is not a matter of 
agreement; it is his duty to be there and if he does not attend 
‘when he should attend, the Court can compel his attendance. 
-In this case the sureties did birid themselves to the Sheristadar 
that the insolvent would attend when called upon, but their 
obligation was not- an. obligation connected with the perfor- 
mance of a contract by the insolvent. ' : 

For the reasons indicated we are: Of the opinion that 
Art. 40, not Art. 57 is the appropriate article. We answer the 
teference accordingly... K o. 

‘S. V. V. . —— `.. Reference answered. 
i -PRIVY COUNCIL. M 

[Or appeal from the High Court of, Judicature at Bombay. ] 

PRESENT :—Lorp. THANKERTON, Lorp WRIGAT AND: Sir 
GEORGE RANKIN... oa) mle ate . 7 
Ford Motor Company of India, Limited, hs Appellants 

ov i , 
“The Secretary of State. ie Respondent. 

- Sea Customs. Act (VII of 1878), S. 30, cls. (a) and. (b)—Applicability— 
“Assessment of duty ‘on motor cars—-Monopoly by importers—Sale -only fo 
«authorised deaters—Each consignment. imported i in fulfilment of total require- 
iments of all dealers—Prices fixed on arrival of cars in India—Price paid by 
dealers less trade discount—“Wholesale: cash’ PE ARN ‘of ‘Guts 


„payables. 0 6% be eed 
The importers into India ofa consigninent of motor, cars. manufactured in 


1. (1936) 40 C.W.N. 1281. ERNE a 
2 aN 302: L.R. 46 LA. 228: LL.R. tz Ail. 158 (BG). 
* P.C. Appeal No. 114 of 1936. > 19th’ November, 1937. 
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Act of 1878. The importers had a monopoly of the trade in the said cars in 


India. They sold cars only to authorised dealers, each of whom was the sole 


agent for the district allotted to him. The dealers had to pay the price for 
the cars before receiving delivery. The importers, before placing a new order 
in Canada, ascertained the total requirements from all the dealers in India, 
and then placed the consolidated order in Canada for delivery a few months 
ahead. On receipt of such an order, the cars were then built in fulfilment of 


it, and the importers from time to time issued price lists, the dealers paying 


the importers those prices less 20 per cent. trade discount. The cars were 
invoiced a few days before the arrival of the ship in India, the price only 
becoming fixed then. Prices paid bythe dealers included delivery by the 
importers “free on rail”, The importers disputed the assessment of duty 
under S.30 (a) and contended that there was no wholesale cash price ascer- 
tainable for the cars, and that the duty should have been assessed under S., 30: 
(b) of the Act. 


Held, that the importers’ price to their dealers was a wholesale price .- 
within the meaning of S. 30 of the Sea Customs Act, that the price was a cash 
price and that, as the price of the cars was fixed when they were invoiced a. 
few days before arrival in India, the sale to the dealers “free on rail” was a. 
sale at the time and place of importation within the meaning of the section. 
Vacuum Oil Co. v. Secretary of State for India, (1932) 63 M.L.J. 437: L.R. 
59 L.A. 258: LL.R. 56 Bom. 313 (P.C.), relied on. 

Held, further, upholding the assessee’s plea, that while the phrase “goods 
of the like kind and quality” suggested other goods than those under assess— 
ment, cl. (a) of S. 30 was not intended to have effect only in the case of goods: 
for which there was at the place of importation a market in the strict sense 
and that the clause did not cease to be applicable for want of sales of other 
goods; nor was it necessary in such a case to calculate the customs duty on 
any theory of over-supply or additional supply of similar goods. 

Decision of the High Court of Bombay, affirmed. 

Appeal from a decision of the High Court, Bombay, in its. 
appellate jurisdiction (Beaumont, C.J. and Blackwell, J.) 
dated 4th October, 1935, confirming with a minor modification. 
a decision of the same Court in its original civil jurisdiction. 
(Tyabji, J.), dated 5th April, 1935. 

The facts are set out in detail in the judgment of the Board. 
The High Court, in affirming the decision of Tyabji, J., held that 
t place of importation ” did not mean the exact spot on which the 
goods were landed, but, generally speaking, the place, for example, 
Bombay, Madras, etc., at which the goods were imported ; that the 
sale to the authorised dealer took place, not when he gave his order,. 
but within one or two days after the actual landing of the goods, 
The Court disagreed with a finding by Tyabji, J., that the price of 
the goods had been overloaded to the extent that it included the 
cost of cartage from the port to the place of delivery, that is, the 
railway. The High Court was also of opinion that the fact that 
the price included some slight post-importation charges such 
as cartage could operate to prevent the sale price from being held 
to be the actual price of the goods. 
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Sir Thomas Strangman for Appellants.—Clause (a) of S. 30 of 
the Sea Customs Act does not apply to the appellants’ importation 
of Ford vehicles, because the sales took place when the authorised 
dealers placed their orders ; because the sales were not ex-ship, the 
price including post-importation charges; because so to apply 
clause (a) is an inclusion of the importer’s profits in the dutiable 
value of the goods; and because the wholesale cash price referred 
to in clause (a) was not ascertainable, If S. 30 (a) does apply, 
the wholesale cash price must be ascertained by being taken as the 
price charged to the importers by the manufacturers in Canada, 
that price being a price free on board at an East Coast port 
of Canada and consisting of the Canadian company’s cost of 
manufacture, its profit, inland freight and packing. 

AM. Dunne, K.C., St. John Field and T.F.R. McDonnell, for 
Respondent.—T his was clearly a case for the application of clause 
(a). The real value of the vehicles was the wholesale cash price 
less trade discount, and that price was ascertainable. The reason- 
ing of the High Court in confirming the assessment is correct, and 
it is incorrect under the section to deduct from the ascertainable 
price the cost of cartage from the ship to the railway. 


19th November, 1937. Their Lordships’ judgment was 
delivered by 


SIR GEORGE RANKIN.—The appellants are the Ford Motor 
Company of India, Limited. They import Ford motor vehicles 
into India from Canada, and the questions raised by this 
appeal relate to the amount of customs duty payable upon 256 
Ford motor cars consigned to the appellants which arrivedin 
Bombay by the s.s. “Algic” on or about the 9th January, 1929, 


The facts are not in dispute. The appellants have a 
monopoly of ihe supply of Ford vehicles to India. Save that 
they sometimes sell direct io their own employees or to Govern- 
ment, they sell in India only to authorised dealers or dis- 
tributors. Each distributor has a particular district within 
which he is the sole agent for or retail seller of Ford vehicles. 
The appellants obtain from the distributors information as to 
their future requirements, and place consolidated orders 
accordingly once or twice a month with the manufacturers in 
Canada. The evidence of the appellants’ director (Mr. Gordon 
Edward Corey), the only witness called at the hearing of the 
suit, was as follows: “Our orders are placed normally once a 
month. That order covers our requirements for one month-— 
two or three months following our order. After they [Ford 
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P.C. (Canada) ] receive the order they must build the car and a 
Ford month is required for passage time. We sell-to the dealers in 
ne of large quantities Ford vehicles and all parts relating thereto. 
“India, Ltd. We sell to the dealers all over India, Burma and Ceylon.” The 
Sencer: appellants issue from time to time a price list; and the terms 


of State. of business are that the retail price to be charged by the dis- 
Sir George tributor to the public is that stated in the price list current at 
Rankin. the time of arrival of the vehicles in India, and the price 
payable by the distributor to the appellants is the same price 
less a discount of 20 per cent. The distributor has to pay this 
price before obtaining delivery. Delivery is given by the 
appellants “free on rail,”. save in the case of the authorised, 
dealers for the district of Bombay itself—namely, Ford Auto- 
mobiles (India), Limited—to. whom delivery is made at their 
own warehouse in Bombay. The price mentioned in the price 
list is in all cases for a vehicle in running-order, and the same 
is true of the contract between the-appellants and the dis- 
tributors. Each of the cars now in question arrived in India 
packed in a-case, but incompletely:assembled in respect that 
the battery had to be charged and fixed,.the wheels, mudguards, 
and running boards to be fixed, and other items of work done 
to put the vehicle in running order, . Having no facilities for 
doing such work in Bombay, the appellants gave delivery of 
the cars in the state in which they had arrived, making an 
agreed allowance to their distributors against ‘the price. hor 
each car the allowance was 13 rupees 8 annas. 

_. Under the second Schedule to the Indian Tarif Act 
(VIII of 1894) as it stood in 1929, motor cars were chargeable 
with a customs duty calculated at 20 per cent. of the “real 
value” as defined by S. 30 of the Sea’ Customs Act” (VII of 
1878). The section is as follows :— 

è “ S. 30.—For the purposes of this Act the real value shall be deemed to 

ei 

`“ (a) the wholesale cash price, less trade discount, for which goods of 

the like kind and quality are sold, or are capable of being sold, at the time 

and place of importation or exportation, as the case’ may be, without any 

abatement or deduction whatever, except (in the case of goods imported) of 
the amount of the duties payable on the importation thereof; or 

“ (b) where such price is not ascertainable, the cost at which goods of 


the like kind and quality could be delivered at Such; place, without any 
abatement or deduction except as aforesaid.” 


The 256 Ford motor cars. [Model A Vehicles] aei 
arrived by the s.s. “Algic’ in January, 1929,: were assessed 
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to customs duty by the Collector of Customs upon the view 
that clause (a) of S. 30 applied to the case, and that the 
price charged by the appellants to the distributors, excluding 
therefrom the allowance of Rs. 13-8-0, was such a wholesale 
cash price as is specified therein. The appellants disputed 
this‘assessment, contending that for the motor cars in question 
there was no such wholesale cash price ascertainable, that the 
duty should have been assessed under clause (b) of S. 30, and 
that in any event the appellants’ price to their distributors was 
attributable in part to work done or services rendered after-the 
importation of the goods. On the 12th September, 1929, the 
appellants, having on the 22nd March, 1929, paid under protest 
the sum of Rs. 81,986-9-0 claimed by the customs authorities, 
sued the Secretary of State in Council in the High Court of 
Bombay for a return of Rs. 15,118-11-0 as duty over-paid, and 
for certain declarations as to the correct basis of assessment. 
The learned trial Judge, Tyabji, J., held (21st January, 1935) 
that the motor cars were in the circumstances assessable under 
cl. (a) of S,-30, but that duty was only payable upon the basis 
of the appellants’ price to the distributors provided that deduc- 
tions therefrom were made so as to reduce it to'an “ex ship” 
price. With this object he reduced the figuré by making two 
deductions—(a) for the cost of carriage from the dock to the 
place of delivery and. (b) for the appellants’ overhead charges 
in respect of the assembling of the cars after importation. The 
parties agreed that upon the view taken by the learned Judge 
the amount of customs duty overpaid was Rs. 454-9-0. Upon 
appeal by both parties toa Division Bench it was held that the 
assessment made by the customs authorities was correct and 
the appellants’ suit was dismissed with costs (4th October, 
1935). 


On behalf of the avdn stress has fee laid. « upon 
certain features of their business. They have from the first 
insisted that Ford cars are in a class by themselves and cannot 
be regarded as of the like kind and quality as other cars. To 
the fact that the appellants are the. sole importers of such cars 
they attribute important consequences, contending that i in such 
a case the only wholesale price is the f.0.b. price at the port of 
shipment plus the charges for freight and insurance-in effect 
ihe price cif. Bombay. It is further said that they have at 
any given time ascertained beforehand the whole requirements 
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of the distributors, so that each consignment from Canada 
brings the Indian market to saturation point, with the result 
that the price given for the goods actually imported affords no 
indication of the price at which any other Ford cars could be 
sold, The exact prices obtainable by the appellants are, it is 
contended, accounted for in part by the appellants’ system of 
price control through “ sole agents ” for different districts, and 
their sales to their distributors are not in the circumstances 
evidence of any market value or any general wholesale price 
obtainable for a Ford car as soon as it has been landed in 
Bombay. It is accordingly maintained that, while there may 
be cases in which the fact that certain cars are sold for a given 
price is good ground for inferring that similar cars would 
fetch the same amounts, no such inference can here be made. 


~ The wholesale cash price of cl. (a) is meant, it is said, to bea 


price for hypothetical goods and to be independent of parti- 
cular circumstances affecting the goods imported: so that the 
clause can operate only in the case of staple articles for which 
there is a market price or price current ascertainable from day 
to day. In support of this view the observations of Lord 
Blanesburgh delivering the judgment of the Judicial Committee, 
in the case of Vacuum Oil Co: v. Secretary of State for Indial 
are called in aid :— 

“The wholesale cash price primarily in view is that price current for 


staple articles, the amount of which if not a subject of daily publication in the 
Press, is easily ascertainable in appropriate trade circles.” 


It is for these reasons denied that in January, 1929, there 
was for Ford cars any wholesale selling price in Bombay which. 
could be taken as the basis of assessment, and it is objected 
that to assess the cars upon the appellants’ price to the distri- ` 
butors is to exact customs duty upon the appellants’ profits and 
to put Ford cars at a disadvantage as against cars which are 
sold retail by the importers. 

These are formidable contentions, and they must be tested 
by the language of the statute. It is reasonably plain in limine 
that if such a wholesale price as satisfies the description con- 
tained in cl. (a) of S. 30 is ascertainable the goods cannot be 
dealt with under cl. (6), and the statute is not consistent with 
the view that the importer’s profit should in that case be 
excluded from the assessable value. The price to be ascertain- 


1. (1932) 63 M.L.J. 437: L.R. 59 I.A. 258 at 266; I.L.R. 56 Bom, 313 (P,C.). - 
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ed is “a wholesale cash price, less trade discount, for which 
goods of the like kind and quality are sold, or are capable of 
being sold, at the time and place of importation.” In the 
application of S. 30 to the facts of a given case, something may 
depend upon the exact force attributed to the requirement that 
the price must be “ascertainable.” The word imports more 
than could be satisfied by the result of a mere estimate. On the 
‘other hand, the language of the section—*“ or are capable of 
being sold”—does not exclude all possibility of arriving at the 
price defined by cl. (a) upon the basis of an actual price, 
though some adjustment may be needed to eliminate the differ- 
ence, for example, between cash and a month’s credit. 

If the facts of the present case and the terms of cl. (a) 
tbe placed side by side for comparison, several points of exact 
agreement become clear. The appellants’ price to their distri- 
butors is a wholesale price within the meaning of the section 

.as declared in Vacuum Oil Co. v. Secretary of State for India. 
Itis a cash price: payment was made before delivery 
and delivery was within a few days of the arrival of the goods. 
The only discount has been deducted. It is not now contended 
that the cars were sold at the time (September or October, 
1928), when the distributors made known their requirements 
to the appellants. The cars were invoiced a few days before 
arrival of the ship and the price became fixed then and not 
before. The sales were therefore sales at the time of impor- 
‘tation in every reasonable sense. The question whether the 
‘price which they fetched relates to a sale “at the place of 
importation” gave rise to a difference of opinion between the 


Indian Courts. The trial Judge was much influenced by what * 


‘Lord Blanesburgh in the case already cited had said as to the 
price being “relieved of the loading representing post-importa- 
‘tion expenses.” He held that only a sale “ex ship” satisfies 
the exact requirements of clause (a). On the other hand 
both Judges of the Appellate Bench held that a sale at 
Bombay with delivery f.o.r, Bombay complied fully with 
a reasonable interpretation of the clause. Their Lordships 
are in agreement with the Appellate Bench. It is difficult 
to suppose that if the legislature “had intended anything so 
‘precise as “ ex ship” it would have used the more general 
phrase “at the place of importation.” The phrase ‘‘f.o.r. at 


3. (1932) 63 M.L.J. 437: L.R. 59 I.A. 258 at 266: LL.R. 56 Bom. 313 (P.C.). 
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the main ports of ‘entry’—-quoted from the appellants’ price 
lists—comes within the meaning of the statutory phrase. This 
is the force given to the words “at the place of importation” 
by Macleod, C.J. and Shah, J., in Vacuum Oil Co. v. Secretary 
of State for India1.. Before the Board the appellants’ learned 
counsel did not contend for “ex ship” but suggested that “ex 
wharf” might not be too narrow and that in any case “place 
of importation’ would ‘not extend beyond the limits of the 
port. That the cartage charges should be analysed so as to 
eliminate the proportionate cost of the journey from the 
boundary of the port to the railway station in Bombay, is not 
in their Lordships’ view necessitated by the phrase “place of 
importation,” still less could they regard it asa reasonable 
ground for holding that the sales in the present case were not 
within the terms of clause (a). That the legislature intended 
to exclude post-importation expenses need not be doubted, but 
it had to do this in a practicable manner without undue refine- 
ment, and it must be taken to have regarded the phrase which. 
it employed as sufficient for the purpose if taken in a 
reasonable sense. 


The fact that the motor cars were incompletely assembled 
at the time of their arrival in Bombay gives rise to no dif- 

culty; because, although the car, according to the price lists, 
had to be in running order, the allowance in respect of this 

defect was'an agreed allowance, and reduced the sum payable 
by the distributor to a price referable to the car in the condi- 
tion in which it arrived in Bombay. The allowance was deduct- 

ed by the customs authorities from the price to the distributors 

before arriving at, the price upon which duty was calculated.’ 
The trial Judge thought it necessary to set on foot calculations 

as to the appellants’ overhead expenses in respect of assembl- 

ing, but in their Lordships’ view this has nò bearing upon any. 

matter arising under clause (a) of S. 30, and the Division. 
Bench. rightly set aside this direction. 


_ The price’ upon. which customs duty has been charged 
appears therefore to be a wholesale cash price less trade dis- 
count for which the goods under assessment were in fact sold 
at.the time and place of importation. On this footing their 
Lordships, must now consider the. more general arguments. 








1. (1921) LL.R. 47 Bom..174, 
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for the appellants against the application of clause (a) to the 
shipment in question. “Goods of the like kind and quality” 
is a phrase which suggests other goods than those under assess- 
ment. Upon this is based the argument that one must either 
disregard the price fetched by the goods themselves or should 
look to it only to see what price other similar goods would 
have realised. Unless that is ascertainable, it is contended 
that the conditions of clause (a) are not satisfied. If, for 
example, one may assume that there were in Bombay no Ford 
Model A vehicles left undisposed of from previous ship- 
ments, then on this view the correct test is to ask oneself 
whether, apart from and in addition to those which arrived by 
the s.s. “Algic,” further cars could have been sold in Bombay 
on or about the 9th January, 1929, and, if so, would they have 
fetched the same prices? If this be the true interpretation of 
the statutory test, there is difficulty in holding it applicable to 
the present case, and colour is certainly lent tothe contention 
that clause (a) is intended only to have effect in the case of 
goods for which there is at the place of importation a market 
in the strict sense applicable only to staple commodities. But 
in their Lordships’ view this is a misinterpretation of clause 
(a). The application of the clause does not depend upon any 
hypothesis to the effect that at the time and place of impor- 
tation an indefinite amount of further goods added to the 
available supply has had ‘effect upon the wholesale price. 
Ordinarily at the time of making out the bill of entry there 
will not be an actual price relating to the goods themselves 
and complying with the requirements of clause. (a). Asa 
rule, therefore, the price appropriate to the goods under 
assessment will under the clause be deduced, if at all, from 
actual prices relating to other goods of like kind and quality. 
But if there is an actual price for the goods themselves at the 
time and place of importation, and if it is a “wholesale cash 
price less trade discount,” the clause is not inapplicable for 
want of sales of other goods. The clause can be applied dis- 
tributively to each of the motor cars in this consignment, and 
even if they are regarded collectively the clause isnot defeated. 
A particular car may be sold at a price which, having regard 
to other transactions in such cars or to other circumstances, is 
too high or too low. In that sense the actual price in a parti- 


cular instance does not necessarily or finally establish a wholesale 
22 
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P.C. price to satisfy clause (d) whether the particular car or cars 

Ford sold be part of the shipment in question or not. But the goods 

Motor under assessment may under clause (a) be considered as mem- 
‘Company of 


India, Ltd. bers of their own class even although at the time and place of 
Sec oe importation there are no other members. The price obtained for 
of State. them may correctly represent the price obtainable for goods of 
Sir George the like kind and quality at the time and place of importation. 
Rankin. In the present case a number of sales have been made to diffe- 
‘Tent distributors in the ordinary course of an extensive import- 
ing business. It is difficult to think that the appellants’ practice 
to find out their distributors’ requirements in advance, and to 
place monthly orders with the manufacturers accordingly, 
would result in a perfect saturation of their “market”; but if 
it did, clause (a) of S, 30 does not require the customs duty 
to be calculated upon any supposition that would involve over- 
supply or any additional supplies. Without assuming that for 
Ford cars there was any perfect “market” in Bombay at the 
time in question, it is quite reasonable to ask what such cars 
were fetching wholesale at that time and place, and quite 
reasonable to answer it by taking the prices fetched by the 
cars under assessment. That the wholesale price obtainable 
was higher than it would otherwise have been, by reason of 
the appellants’ organisation and business methods, is not a 
ground of exemption under clause (a), though doubtless their 
methods of business have improved the demand. That it was 
higher than it would have been had not the appellants as 
monopolists carefully controlled the supply may be equally, 
true, but this again affords no escape from the clause if the 
case be otherwise within it. 
Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 
Solicitors for Appellants: Sanderson, Lee & Co. 
Solicitors for Respondent: The Solicitor, India Office. 
R. C. C. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice VENKATARAMANA RAO. 
A. L. A. R. R. M. V. Vellayan 
Chettiar .. Appellant* (Plaintiff) 
v. 
Mahalinga Pathan and others .. Respondents (Defendants). 
Court-Fees Act (VII of 1870), S.7 (1)—Sub-mortgagee—Suit for sale of 
properties mortgaged to original mortgagee—Court-fee whether payable on 


amount due under original mortgage—Civil Procedure Code (V of 1908), 
App. D, Form 10. 


When a sub-mortgagee sues for sale of the properties mortgaged to his 
mortgagor, that is, the original mortgagee, impleading the original mort- 
gagor, he is enforcing the right of the original mortgagee by virtue of the 
transfer in his favour, and the plaintiff sub-mortgagee should in such a case 
pay court-fee on his plaint on the amount due on the original mortgage and 
not on the amount due and payable in respect of his sub-mortgage. 

Second appeal against the decree of the District Court 
of West Tanjore in A. S. No. 135 of 1931 preferred against 
the decree of the Court of the District Munsiff of Tanj ore in 
O. S. No. 133 of 1930, 


S. Narasimha Aiyangar for Appellant. 
M. S. Venkatarama Aiyar for Respondents. 


The Court delivered the following 


JupGMENnT.—The question in this second appeal is when a 
sub-mortgagee sues for sale of the properties mortgaged to 
his mortgagor, that is, the original mortgagee, impleading the 
original mortgagor, should he pay court-fee on the amount 
due under the original mortgage or on the amount due under 
the sub-mortgage? Ordinarily a sub-mortgagee’s right just 
like any other mortgagee is to enfofce his mortgage and bring 
to sale the property mortgaged to him, that is, the interest 
of the mortgagee in the property mortgaged to the latter, But 
the law permits him to enforce sale of his said property under 
circumstances and conditions which would entitle the original 
mortgagee to bring the properties to sale. To such a suit 
the original mortgagor should be made a party. The principle 
on which this is allowed is that a sub-mortgagee’s claim is 
by a derivative title from the mortgagee and he is in fact an 
assignee of the mortgagee. When the mortgagee effects a 
mortgage of his mortgage interest he is creating a transfer 





* S, A. No, 1313 of 1932, 20th August, 1937. 
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of his right as mortgagee though not absolutely. Therefore when 
a sub-mortgagee sues for sale of the property he is enforcing 
the right of the original mortgagee. The amount claimed by 
him is the amount due under the said mortgage though as sub- 
mortgagee he is duly entitled to a portion of the said amount. 
He is in effect asking for a decree for the amount due on the 
original mortgage and in default the property should be 
brought to sale. No doubt in such a suit accounts between. 
the original mortgagor and the original mortgagee on the one 
hand and the latter and sub-mortgagee on the other are taken 
once for all and the respective claims of the three parties are 
adjusted and settled at the same time. (See Muthu Vijaya 
Raghunatha Ramachandra Vacha Mahali Thurai v. Venkata- 
challam Cheity!.) But this does not alter the nature of the 
claim. A reference to the Form No. 11 of Appendix .D to 
the Civil Procedure Code, which provides for a decree ina 
case where the sub-mortgagee sues for sale of the property, 
renders the position very clear. A decree is passed on the 
basis of the original mortgage and the principal, interest and 
costs payable are calculated as if a suit was instituted by the 
original mortgagee, and on payment into Court of the said 
sum so declared to be due to the original mortgagee by the 
original mortgagor, the sub-mortgagee is at liberty to apply 
for the payment of the amount due to him. It is thus clear 
that the amount claimed in the suit is the amount due to the 
original mortgagee. Under S. 7, cl. (1) of the Court-Fees 
Act, the court-fee has to be paid ' on the amount claimed. It 
is contended that the sub- -mortgagee is entitled only to claim 
the amount due on his mortgage and he cannot'claim more and 
therefore he cannot bemade to pay more court-fee by virtue of 
the fact he is asking for sale of the property. This contention 
proceeds on the misconception of the right the sub-mortgagee 
is enforcing in the suit. The property mortgaged to him is 
the original mortgagee’s interest and ordinarily he can only 
claim a sale of that interest for the realisation of the amount 
due on his. sub-mortgage and if he was therefore praying only 
for this relief, the amount ‘claimed by him.in the suit would 
be the amount due on his sub-mortgage in which case the 
court-feé will.be on that basis. But when he is asking for 
the sale of the property the amount claimed by him is as 





T, (1896) 6 M.L.J. 235: I.L.R. 20 Mad, 35 at 39, 
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assignee.of his mortgagor the amount due to the latter and 
it is only after getting a decree for the ‘same, he gets a 
subsidiary relief for the payment of the amount due to him. 
Iam therefore of opinion that the court-fee payable by a sub- 
mortgagee. asking fora sale of the property mortgaged to the 


original mortgagee is on the amount due and payable in respect. 


of the original mortgage and not on the, amount due and 
payable in respect of the sub-mortgage. The property mort- 
gaged to the appellant in this appeal comprised two sets of 
properties: (1) A schedule properties wherein his mortgagor 
had an absolute interest, and (2) B schedule properties wherein 
he had the interest of a mortgagee. In so far as the appellant 
prayed for the sale of B schedule properties, the view of the 
lower Courts that he should pay the court-fee on the amount 
due and payable in respect of the original mortgage is correct; 
and the second appeal therefore fails. 


The case having been set down to be spoken to this day, 
the Court delivered the following 


Jupement.—After I delivered judgment in this case last 
‘week, Mr. S. Narasimha Aiyangar submitted that his client 
may. be permitted. to pay the deficit court-fee and that the 
issue as to the amount payable under the original mortgage 
may. be directed to be determined and I directed the office 
not to issue the decree and to have this matter posted to be 
spoken to. After hearing the learned Counsel on both sides I 
vary my prior order and give leave to the appellant to pay the 
deficit court-fee in regard to the relief claimed in respect 
of the B schedule properties; and on payment of the said fee 
the Court of the District Munsiff of Tanjore is hereby direct- 
ed to determine the issue relating to the discharge raised in 
issue No. 2 and give the appropriate relief to the plaintiff. 
The case’‘is therefore remanded for disposal to the District 
Munsiff’s Court of Tanjore. The appellant will pay costs of 
the respondents in this second appeal. Time for payment of 
the necessary court-fee will be one month from the date of 
the receipt of the order by the District Munsiff of Tanjore. 


B. V. V. Order made. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN. , : 

Thathachariar and others .. Appellants* (Appellants in 

S. A. No. 469 of 1932 

on the file of the High 


Court) 
v. 
Srinivasaraghava Aiyangar and 
others .. Respondents (Respondents 
in do.). 


Temple honours—First honours ‘claimed as of long custom~—Right 
whether of a civil nature. 

Where the plaintiff and his family claimed first honours, namely, 

_Thirtham, Thulasi and Sri Satart on the occasion of a festival in a temple on 
the ground that he and his family had been performing the festival from time 
immemorial and hence it was a long standing custom and practice to receive 
such honours,on the questions whether the decree passed in the suit in respect 
of these honours was right or whether the Court had no such jurisdiction to 
pronounce any opinion on a matter which was not of the nature of a civil 
right coming within the scope of adjudication by a Civil Court, 


Held, (1) that the right to perform a festival could not be regarded as a. 
right to an office. ; 


(2) That even assuming that the right to recover Thirtham, Thulasi and 
to have the Sri Satari placed on one’s head was a necessary concomitant of 
worship, it did not follow that precedence or the order in which those things. 
were done was a civil right. 


(3) That as the actual and real controversy between the parties was not 
merely the right to receive the particular articles as honours but to receive 
them before any one else and in particular the defendants, it was therefore a 
mere question of dignity or precedence and nothing more. The right toa 
dignity or precedence of that nature could not be regarded as a right of civit 
nature, whether it was claimed in a temple or elsewhere so longas it was not 
attached to an office. 


Periyanan Servai vy. Mahadevan Ambalam, (1935) 41 L.W. 752, followed. 
Thirumalai Alwar Aiyangar v. Lakshmi Sadagepa Aiyangar, (1916) 
31 M.L.J. 758, dissented from. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Venkataramana Rao 
passed in S. A. No. 469 of 1932 preferred to the High Court 
against the decree of the Court of Smal! Causes, Kumbakonam, 
in A. S. No. 76 of 1930 (O. S. No. 415 of 1927, District 
Munsiff’s Court, Kumbakonam). 





* L. P. A. No. 57 of 1936, 17th November, 1937. 
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K. Bhashyam Aiyangar and N.R. Govindachari for 
Appellants. 


K. S. Narayana Aiyangar for Respondents. 
The judgment of the Court was delivered by 


Pandrang Row, J.—This is an appeal from the judgment 
of Venkataramana Rao, J., in S. A. No. 469 of 1932 dated 
14th April, 1936. The second appeal arose out of a suit for a 
declaration that the plaintiff and his family were entitled to 
the first honours, namely, Thirtham, Thulasi and Sri Satari on 
the occasion of the Pavitrotsavam festival in the temple of Sri 
Sarangapaniswami at Kumbakonam. The plaintiff’s case was 
that he and his family had been performing the said festival 
from time immemorial and that immediately after the prayers 
or worship are over an offering of food prepared at the plain- 
tiff’s expense is offered to the deity and after Karpoora haratht 
the plaintiff has to be given Thirtham, Thulasi, etc., and Sri 
Satari has to be placed over his head with parivatiam, that is, a 
piece of silk cloth. The claim was thus, as stated by Venkata- 


ramana Rao, J., “rested on long standing custom and practice”, . 


and related entirely to “first honours” in connection with the 
festival which the plaintiff claimed to be entitled to conduct in 
the temple. The only question that arose before Venkata- 
ramana Rao, J., was whether the decree passed in the suit in 
respect of these honours was right or whether the Court had 
no jurisdiction to pronounce such a decree as the subject- 
matter of the litigation was not of the nature of a civil right 
and therefore not within the jurisdiction of a Civil Court. 
The learned Judge referred to several decisions bearing on the 
point, namely, Sri Rungachariar v. Rungasami Battacher}, 
Athan Sadagopachariar Swamigal v. Elayavalli Srinivasa- 
chariar2, Thirumalai Alwar Aiyangar v. Lakshmi Sadagopa 
Aiyangars and Periyanan Servai v. Mahadevan Ambalam4. He 
expressed the opinion that if the question were res integra he 
should have been inclined to follow the observations of Sada- 
sivier, J., in Athan Sadagopachariar Swamigal v. Elayavalli 
Srinivasachariar2, apparently referring to that learned Judge’s 
observations on pages 299 and 300. But he was of opinion that 
he was bound to follow the Bench decision in Thirumalai Alwar 
Aiyangar v. Lakshmi Sadagopa Aiyangar3 in which it was 





1, (1908) I.L.R. 32 Mad. 291. 2, (1913) M.W.N. 289, 
3. (1916) 31 M.L.J. 758. 4, (1935) 41 L.W. 752. 
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decided that the honours claimed were appurtenant to the right 
of worship and therefore the right to such honours was a civil 
right, it being assumed or not contested seriously in that case 
that the right to perform the festival was a civil right. The 
learned Judge however referred to Periyanan Servai v. Maha- 
devan. Ambalami also a Bench decision, which expressly dis- 
sented from the proposition laid down in Thirumalai Alwar 
Aiyangar v. Lakshmi Sadagopa Aiyangar? as will be seen from 
the extract given in the judgment appealed from: 

“A special kind of worship, to which some dignity is attached, but no 
emoluments of value are attached, cannot, in our opinion, be the subject of a 
suit ina Civil Court. To this extent we do not agree with the decision in 
Thirumalai Alwar Aiyangar v. Lakshmi Sadagopa Atyangar?.” 

In these circumstances itis not possible to say why the 
learned Judge thought that he was bound to follow the Bench 
decision in Thirumalai Alwar Aiyangar v. Lakshmi Sadagopa 
Atyangar? and not the Bench decision in Periyanan Servai v. 
Mahadevan Ambalami which was a later decision and more or 
less coincided with his own view on the subject. Whatever that 


may be, we have to decide the question whether the right, that 


is claimed in the present suit, to first Thirtham, Thulasi and 


the placing of Sri Satari on the head, is a civil right which can 


be agitated in a Civil Court and decreed by a Civil Court. We 
are of opinion that the view enunciated in Periyanan Servai v. 
Mahadevan Ambalamt is right. It is not disputed that where a 


-teligious office is claimed any emoluments attached thereto 


may be sued for in a Civil Court either with the office or 
without the office; in other words, where a man’s right to the 


-office, is not disputed, but he does not get his emoluments he 


may sue for the emoluments in a Civil Court; or if his claim 
to the office is not recognised he may sue for the office as well 
as for the emoluments. But the right to perform a festival 
cannot in our opinion be regarded as a right to an office. An 
attempt was made to apply thé analogy of office to the case of 


.a right of worship in Thirumalai Alwar Aiyangar v. Lakshmi 


Sadagopa Aiyangar? but that attempt did not succeed, the Bench 
having declined to accept that contention which was put forward 
by the Advocate-General before them. There is no doubt at the 
same time.that a right to take part in public worship ina 


temple, or of a deity outside while being taken in procession 





1, (1935) 41 L.W. 752. (A916) 31 MLJ. 758, 
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is a civil right. The question however remains whether the 
right to individual and exclusive worship of the deity, that is, 
to the exclusion of other worshippers, is a civil right. It is 
however not necessary to decide whether such exclusive right 
of worship is a civil right for the purpose of this appeal. It 
is enough to say that the point is not conceded definitely by 
Mr. K. Bhashyam Aiyangar who appears for the appellants, 
and that it is a question that may have to be fully considered 
on some future occasion when it is necessary to do so. In the 
‘present appeal it is possible to start with the assumption that 
the right to such exclusive worship is a civil right. Even on 
‘this assumption it does not follow that the right to the “first 
honours” that are claimed in the present suit is a civil right. 
‘The right of worship is one thing and the right to receive 
certain honours or trifling gifts such as Thulasi, and holy 
water, is another. According to Sadasivier, J., the latter are 
only conferred by grace of the deity, and cannot be claimed as 
of right. Even otherwise, and even assuming that the right 
to receive Thirtham, Thulasi, and to have the Sri Satari placed 
-on one’s head is a necessary concomitant of worship, it does 
not follow that precedence or the order in which these things 
care done is a civil right. Inthe present case it is clear from 
the reliefs sought in the plaint as well as from the decree that 
thas been passed in the plaintiff’s favour that the relief that 
was sought for and granted was to enable the plaintiff to get 
‘what are known as “first honours” to the exclusion of the 
Patrachariars. The plaint seeks first honours to the exclusion 
.of the Patrachariars and the decree also declares that the plain- 
tiff and his family are entitled to first honours as stated in the 
plaint and not the Patrachariars of whom defendants 2 to 5 
are the representatives. The decree further restrains the 
‘receiver, first defendant, by a permanent injunction from 
showing any first honours to the Patrachariars, and from 
refusing to show such honours to the plaintiff. In other words, 
-the controversy between the parties is not whether the plaintiff 


and his family are to get Thirtham, Thulasi, etc., at all, but 


that they should get them before any one else, and in particular, 

before the defendant-Patrachariars get them. So far as we 

can understand, these defendants have. no objection to the. 

plaintiff and his family getting the Thirtham, Thulasi etc., 

after they themselves are given the same; and so far as we can 
23 
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see, also, the plaintiff has no objection to the Patrachariars: 
getting these things after the plaintiff and his family get them. 
This is a clear indication of the fact that the actual and real con- 
troversy between the parties is not merely the right to receive the- 
particular articles or honours mentioned in the plaint, namely, 
Thulasi, Thirtham, and Sri Satari, but receive them before any 
one else and in particular the Patrachariar-defendants. It is 
therefore a mere question of dignity or precedence and noth-. 
ing more. The right to a dignity or precedence of this nature: 
cannot in our opinion be regarded asa right of civil nature, 
whether it is claimed in a temple or elsewhere so long as it is 
not attached to an office. It follows therefore that this appeal 
must be allowed and that the decree which adjudicates upon 
matters which are not rights of a civil nature must be set 
aside. The appellants are entitled to have their costs from the 
plaintiff-respondent in all the Courts. 


K. C. - —— Appeal allowed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Horwity. l 

Shanmugham Asari and others .. Petitioners* (Accused £- 
to 4). 

Criminal Procedure Code (V of 1898), S. 110—Nature and scope of—- 


Evidence whether could be let in in the absence of previous convictions—Bad.- 
reputation of a person how far reliable as evidence in such proceedings. 


S. 110 of the Criminal Procedure Code is intended to deal with persons. 
who cannot be readily brought under the ordinary law and who for special 
reasons could not be convicted under the Penal Code in respect of offences. 
said to have been committed by them. There is nothing in the wording of 
S. 110 to lead to the inference that S. 110 can only be used where the 
parties are strangers to the locality in which the offences are committed, The 
police have to see that the law is respected; and if they find they are unable- 
to proceed against persons in the ordinary way they are justified in using. 
these special provisions of the Criminal Procedure Code. 

There is no necessity to prove a certain number of previous convictions,. 
if the evidence, that a person is a habitual robber or house-breaker or thief, 
can be proved otherwise; only the quantum of proof necessary would have to- 
be greater in case there are no previous convictions. 

Evidence of reputation is the weakest form of evidence and requires. 
material corroboration by other evidence proving the habits of the persons. 
against whom the police are proceeding. 


Petition under Ss. 435 and 439 of the Code of Criminak 
Procedure, 1898, praying the High Court to revise the judg- 





* CrR.C, No. 474 of 1937. 17th November, 1937. 
(Cr.R.P. No. 442 of 1937.) i 
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ment of the Court of the Session of the Ramnad Division at 
Madura, dated 25th January, 1937 and passed in Criminal 
Appeal No. 109 of 1936, preferred against the judgment of the 
Court of the Joint Magistrate of Sivakasi, dated 9th Ostober, 
1936 and passed in M.C. No. 11 of 1936. 

N. Somasundaram for Petitioners. 

A. S. Sivakaminathan for The Public Prosecutor on behalf 
of the Crown. 

The Court made the following 

OrpzR.—It has been found by the Joint Magistrate of 
Sivakasi and his finding has been confirmed on appeal by the 
Sessions Judge of Ramnad, that the petitioners are by habit 
house-breakers and thieves; and so they were called upon under 
S. 110, Criminal Procedure Code, to show cause why they 
should not execute bonds with sureties for good behaviour. 
Not having shown cause, they have been called upon to execute 
bonds and they have done so. 

Before discussing the actual evidence against these peti- 
tioners, I think it is necessary, as this point is frequently. 
raised, to say a word or two with regard to the scope of S.110, 
Criminal Procedure Code. It is of course true that S. 110 is 
intended to deal with persons who cannot readily be brought 
undér the ordinary law and who for special reasons could not 
be convicted under the Penal Code in respect of the offences 
said to have been committed by them. It is argued that S. 110 
` is intended only to deal with gangs of people who are strangers 
to a locality, who enter that locality for the purpose of com- 
mitting crime, and who because of the fact that they are 
strangers and work together, render their offences difficult of 
detection. I do not find anything in the wording of S. 110 or 


of any other section of the Code that leads to the inference that’ 
S. 110 can only be used where the parties are strangers to the’ 


locality in which the offences are committed. If the persons 
or the acts which they commit are such as to make it difficult to 
deal with them under the ordinary provisions of law then 
S. 110 can be used. If the thefts committed are of a petty 
nature and if much loss does not.fesult, villagers are reluctant 
to complain to Courts and be compelled to give evidence at a 


number of hearings at great inconvenience to themselves. The’ 


recovery of some small article of property is very little 
recompense for the trouble to which they would be put by. 
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lodging a complaint. Even when a thief makes himself a 
general nuisance, an individual villager is unwilling, to put 
himself to any trouble on behalf of the community. It often 
happens that villagers fear that if they complain against 
a person who is committing thefts and house-breaking in the 
locality they will be subjected to the attentions of the person 
against whom they have complained to a much greater degree 
in future; and for that reason they are not willing to complain 
to the police. Often, petty depradators combine to make 
themselves a burden to the neighbourhood; and village roughs 
and rowdies are no less a menace and terror to their village 
because they live in houses and have a settled habitation. It is 
in dealing with persons of that kind that the police carefully 
record over a considerable period the items of evidence against 
particular persons and when they think they have sufficient 
material they bring a case under S. 110 before the Court. I 
can see nothing improper in this procedure. If the police did 
not take action under S. 110, the villagers would be compelled 
to take the law, into their own hands, with resulting breaches 
of the peace. It sometimes happens that persons who commit 
offences of this kind are members of factions; and offences 
are committed in pursuance of the factious spirit of the parties. 
Even there the police are justified in taking action under this 
section when they find for one reason or another that they are 
unable to have recourse to the ordinary provisions of the law. 
It is the duty of the police to see that the law is respected ; and 
if they find they are unable to proceed against persons in the 
ordinary way they are justified in using these special provisions 
of the Criminal Procedure Code. 

It is further contended that before a person can be bound 
over under this or similar sections it is necessary that a certain 
number of previous convictions should have been proved. I 
can see no necessity for this if the evidence that a person is a 
habitual robber or house-breaker or thief can be proved other- 
wise. If there are no previous convictions, the quantum of 
proof necessary would naturally be greater. 

Turning to the facts of this particular case, we find that 
the amount of evidence accepted by the learned Sessions Judge 
is a mere Skeleton of what the prosecution attempted to prove 
by means of the 29 witnesses examined on their behalf. All 
that the Sessions Judge has believed is, that the appellants. 


I] THE MADRAS LAW JOURNAL REPORTS. 181 


trespassed into the house of P.W. 6 at night and that they 
removed some brass vessels one night from the house of 
P.W. 10. The learned Sessions Judge has also however 
accepted the evidence of P.Ws. 3, 8, 9 and 24 to 28 that the 
appellants bear a bad reputation. Evidence of reputation, 
although admissible and even important has to be accepted 
with caution as if is very easy to say that a person is of ill- 
repute, and in the nature of things such evidence is too indefi- 
nite to permit of cross-examination. Reasons why the person 
is held to be of ill-repute cannot be given by the witnesses; for 
all evidence in which a person seeks to explain why he considers 
the reputation of a person is bad amounts to hearsay. 
Evidence of reputation is the weakest form of evidence and 
requires material corroboration by other evidence proving the 
habits of the persons against whom the police are proceeding. 
In view of the facts the prosecution has sought to establish a 
very large number of actual crimes committed by these accused 
and has succeeded in proving only two and that in many cases 
the trial Magistrate seems to have been of opinion that not 
only was the evidence insufficient, but false, I do not think that 
the facts actually established are sufficient to warrant the 
calling upon the petitioners to execute bonds. 


The petition is therefore allowed and the security bonds 
cancelled. 


K. C. c l l Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE VENKATASUBBA Rao anp MR. 
Justice ABDUR RAHMAN. 
Natesa Nattar and others .. Appellanis* (Respondents 
1 to 4—Defendants) 
v. ; 
Manicka Nattar and another .. Respondents (Appellant 
and Sth Respondent- 
Plaintif and Defen- 
dant 5). 
Subrogation—Hindu widow acting as mother and guardian—Ezecution of 
promissory nole in respect of monies payable by estate—Decree obtained by 


payee against executant only—Right to claim subrogation as against estate— 
When sustainable. 
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The plaintiff obtained a decree against the fifth defendant, the mother of 
defendants 1 to 4 on the foot of a promissory note executed by her. Defen- 
dants 1 fo 4 were minors and the suit was brought and the decree was obtain- 
ed against the mother alone. In execution of that decree the plaintiff, 
alleging that the promissory note was executed in respect of a debt binding 


on the minors, attached their property. A claim was preferred on their 


behalf which was allowed. The plaintiff thereupon filed the suit for getting 


tid of the adverse order made against him on the claim petition. Subse- - 


quently he was allowed to amend his plaint so as to include a claim by him to 
be subrogated to the fifth defendant’s right. It was found that there were 
dealings between the fifth defendant’s husband and the plaintiff, that they 
were continued by the widow after her husband’s death for the benefit of the 
estate and that it was in respect of the balance due on such dealings that the 
promissory note sued on was executed by the fifth defendant. 

Held, that the plaintiff could not be granted the relief as to subrogation 
in the absence of a finding that the widow herself possessed a right of 
recourse as against the estate of the minors. 

In re Johnson: Shearman v. Robinson, (1880) 15 Ch. D. 548 and Muthu- 
swami v. Annamalai, A.I.R. 1937 Mad. 1l, referred to. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and order of the Hon’ble Mr. Justice Cornish, dated 
10th February, 1936, in S.A, No. 1092 of 1931, preferred to the 
High Court against the decree of the Court of the Subordinate 
Judge of Vellore in A.S. No. 51 of 1930 (O.S. No. 53 of 1928, 


District Munsiff’s Court, Vellore). 

Kasturi Seshagiri Rao and V. Katchapeswara Aiyar for 
Appellants. 

K. Bashyam Aiyangar and R. Viswanathan for Respon- 
dents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This is a Letters Patent Appeal 


from the judgment of Cornish, J. The facts so far as they are. 


material to the question before us may be briefly stated. The 
plaintiff obtained a decree against the fifth defendant, the 
mother of defendants 1 to 4 on the foot of a promissory note 
executed by her. Defendants 1 to 4 were minors and the suit 
was brought and the decree was obtained against the mother 
alone. In execution of that decree the plaintiff, alleging that 
the promissory.note was executed in respect of a debt binding 
upon the minors, attached their property. A claim petition was 
filed on their behalf, which was allowed. The plaintiff there-. 
upon -filed the suit, out of which the present appeal arises, for 
getting rid of the adverse order made against him on the claim 
petition. Subsequently, he was allowed to amend his plaint by 


. 
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the addition of a paragraph in which he alleged that he was 
entitled to be subrogated to the fifth defendant’s right. 


The District Munsif has found that there were dealings 
between the fifth defendant’s husband and the plaintiff, that 
they were continued by the widow after her husband’s death 
for the benefit of the estate and that it was in respect of the 
balance due on such dealings that the promissory note sued on, 
was executed by the fifth defendant. This finding has been 
affirmed by the learned Subordinate Judge, who, agreeing with 
the Trial Court, has further held that the right of subrogation 
Claimed by the plaintiff has been made out. But both the 
Courts have concurred in dismissing the suit on the ground 
that it is barred by limitation. Cornish, J., differing from the 
lower Courts on the question of limitation, has on certain 
grounds made an order remanding the suit for re-trial; 
whether those grounds are right or not, it is unnecessary to 
` discuss in the view we have taken. 


Whether from the finding that the debt was incurred for 
a proper purpose it necessarily follows that it was binding 
upon the minor’s estate, is also a question that need not be con- 
sidered (cf, Muthuswami v. Annamalail). Let it be assumed 
that the debt and the decree passed thereon were binding upon 
the estate; there can be no doubt then that a creditor of the 
widow can claim to be subrogated to her right against the 
estate of the minors. This right of subrogation arises from 
the principle, that the widow herself has a right of recourse 
against the estate, and that a creditor of hers may be put in 
her place against the assets, that is to say, that he has a right 
to the benefit of the indemnity or lien which the widow has got 
against the estate. This is a corollary to the doctrine that a 
trustee, who has properly accounted, has a right of recourse 
against the cestui qui trust. But where the trustee himself has 
wronged the estate, he can have no right and ex hypothesi his 
creditor can have none. In an action by a trustee to be 
reimbursed for any particular debt he has paid or an obligation 
he has incurred, it would be a defence open to the cestui qui 
trust, that on a general account being taken, the trustee would 
not be entitled to the relief claimed. Where the ‘trustee 
himself has no right of recourse, his creditor, who claims no 
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more than that he should be put in his place, can obviously get 
nothing whatsoever. As observed by Jessel, M.R., where the 
trustee has taken money out of the assets more than sufficient 
to pay the debts, the title of the creditor, so to speak, is a title 
to get nothing, because nothing is due to the trustee (In re 
Johnson: Shearman v. Robinson1. See also the judgment of 
Venkataramana Rao, J., in Muthuswami v. Annamalai? 
already referred to). 

Turning now to the pleadings, they are utterly defective,. 
the plaint not even containing the necessary averment. The 
ingredients of the subrogation claimed appear to have been 
lost sight of and no evidence seems to have been directed to the 
question. Had the point been properly taken—and we must 
hold on the pleadings here that it has not been—the question of 
burden of proof might probably arise, on which we express no 
opinion. Then the question remains, will any good purpose be 
served by our merely declaring that the plaintiff is entitled to. ` 
subrogation? In the absence of a finding that the widow has a 
right of recourse, such a declaration would be futile. On this. 
short ground the suit fails and it is unnecessary to deal with 
the question of limitation. 

The result is that the lower appellate Court’s decree dis- 
missing the suit is confirmed (though on a different ground) 
and the Letters Patent Appeal is allowed. In the circumstances,. 
we direct each party to bear his own costs throughout. 

The appeal having been set down to be spoken to this day, 
the Court made the following 

Orver.—The plaintiff is directed to bring back into Court. 
Rs. 15 the court-fee of which he obtained a refund under the 
remand order of Cornish, J. 

B. V. V. Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice HOoRWILL..- 





Arumugham Chettiar and others .. Appellants* 
v, 
Mariappan Chettiar "4. Respondent. 


Civil Procedure Code (F of Wi. 0O. 2, r. 2—Sale to B—Non-disclosure: 
of incumbrances thereon—Mortgagee’s sale—Purchase by B benami in the 





1. (1880) 15 Ch. D. 548. 2. ALR. 1937 Mad, 1. 
* S. A. No. 597 of 1936. 7th September, 1937. 


I] THE MADRAS LAW JOURNAL REPORTS. 185 


name of K—Suit for damages alleging dispossession by K—Dismissal of— 
Later suit for damages based on payment to morigagees—If barred by O. 2, 
r. 2. 


A sold a piece of land to B and in his sale deed failed to disclose some 
prior incumbrances on the property. The prior mortgagees brought suits 
for sale, with the result that the property sold to B was actually brought to 
sale in execution. B purchased the property himself in the Court auction 
in the name of K and filed a suit for damages alleging that K had purchased 
the land and dispossessed him. That suit was dismissed as it was found that 
K was really a benamidar for B. Thereupon B filed this suit for. damages in 


that he was compelled to paya sum of money to the mortgagees in order to | 


prevent his dispossession. It was contended thatthe later suit was barred 
under O. 2, r. 2, Civil Procedure Code. 


Held, that the claim was not barred by O. 2, r. 2, Civil Procedure Code, 
because (1) the causes of action in the two suits were different, though they 
arose out of breaches of the same covenant and also (2) because this cause 
of action could not have been put forward in the prior suit as it was entirely 
inconsistent with the cause of action pleaded therein. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in A. S. Nos. 10 and 30 of 1935 
(A. S. Nos. 98 and 260 of 1934 on the file of the District 
Court, Ramnad)- preferred against the decree of the Court of 
the District Munsiff of Srivilliputtur in O. S. No. 8 of 1933. 

K. V. Sesha Aiyangar for Appellants. 

N. R. Govindachari for Respondent. 

The Court delivered the following ; 

JupcmMent.—The defendant sold a piece of land to the 
plaintiff and in his sale deed failed to disclose some prior 
encumbrances. The mortgagees, whose debts had not been 
disclosed, brought suits for sale, with the result that the pro- 
perty that had been sold to the plaintiff and was actually in his 
possession was brought to sale in execution of one of the 
decrees, and the plaintiff himself purchased the property 
through a benamidar, Kaliyanandi Chettiar. Instead of bring- 
ing a suit for damages as a result of his having been compelled 
to pay the decree debt, he falsely pleaded in O. S. No. 521 of 
1930 that Kaliyanandi Chettiar had purchased this land and 
had dispossessed the plaintiff. The District Munsiff found 
that the plaintiff’s statements of fact were false, but he never- 
theless gave a decree because a breach of the covenant had 
occurred and the plaintiff had suffered damages. In appeal, 
the Subordinate Judge rightly pointed out that the plaintiffs 
case, as it stood, was a false one and that his suit had either 
to be dismissed or the lower Court would have to allow the 


plaintiff to amend his plaint. The Subordinate Judge did not 
24 
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say, and could not say, that the District Munsiff should have 
suggested to the plaintiff that his plaint should be amended and 
that if the plaintiff had followed up the suggestion, the amend- 
ment should have been allowed. The amendment of the plaint 
could not have been allowed; for if it had, it would have 
altered the whole nature of the suit. That suit having been 
dismissed, the plaintiff has brought the present suit on the 
true cause of action, namely, his having been compelled to pay, 
a sum of money to the mortgagee in order to prevent his dis- 
possession. It is now contended by the defendant that because 
of the prohibition in O. 2, r. 2, the plaintiff’s suit must be 
dismissed, as in the prior suit he should have put forward the 
very claim that he has put forward now. 

Mr. Sesha Aiyangar for the appellants has placed consi- 
derable reliance on Rajah Bahadur Shiv Lal v. Rajee Vappa 
Pampannai, in which it was held that if a number of covenants 
of a contract aré broken, the breaches of that contract may 
be sued on in the same suit, and that if the plaintiff sued on 
one cause of action only, he is prevented by O. 2, r. 2 from 
bringing a fresh suit on the other causes of action. There can 


“be no doubt at all that the principle there laid down was 


correct; but it can only be applied to cases where the breaches 
of the several covenants in the contract occur in the course of 
the same transaction. If, in the present case, the defendant 
had covenanted to give peaceful possession and enjoyment to 
the plaintiff and at the same time had guaranteed that the land 
was free from encumbrances, and the plaintiff had afterwards 
been dispossessed, then it would have been incumbent on him 
to have filed a suit on the breach of both the covenants for 
peaceful possession and for a title free from encumbrances. 
If however the two covenants were broken on two different 
occasions, then there will have been two causes of action and 
two suits would be maintainable. In the present case, there 
was only one covenant—or at any rate only one covenant has 
been referred to in the judgments of the Courts below and in 


the arguments of the learned counsel for the appellants, namely, 


the covenant that the land was free from encumbrances. There 
‘are, however, two distinct and independent events referred to 


‘in the two suits. Inthe first suit the plaintiff stated that he 


had been dispossessed, and his dispossession was a cause of 





1. (1908) 1 I.C. 319. 
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_ action; while in the second suit he stated that at a time anterior 
to the date on which he had formerly said that he was dis- 
possessed, he was compelled to pay off the mortgagee’s claims. 
There were thus two causes of action, although they arose out 
of breaches of the same covenant. As Mr. Sesha Aiyangar 
has himself pointed out, the mere fact that there are encum- 
brances which have not been disclosed does not give a vendee 
a cause of action. It is only when he is dispossessed or is 
compelled to pay some money that he ought not to have been 
called upon to pay, that a cause of action arises. There were 
therefore two distinct causes of action in the two suits. 

This is sufficient to dispose of the appeal; but it has been 
argued that the test to be applied is whether the plaintiff could 
have filed one suit on the two causes of action. Even if this 
is the test the appellant would fail; for the plaintiff clearly 
could not have done this, as the facts alleged in the two suits 
were entirely inconsistent with one another. He could not, in 
the same suit, have said that Kaliyanandi Chettiar had pur- 
chased the land and that he had been dispossessed and in 
another paragraph have said that he purchased the land himself 
and was never dispossessed. 

It is therefore clear that the two claims could not have 
been tried together in the same suit. The present suit was 
therefore maintainable and this appeal is accordingly dismissed 
with costs. 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN. 

Katta Venkataratnam and others .. Appellanis* (Plaintiffs) 
v. 
The Secretary of State for India in 
Council represented by the Collec- 
tor of West Godavari .. Respondent (Defendant). 


Jurisdiction—Grant—Board's Standing Order No, 15—Free grant of 
valuable lands by a Revenue Officer to his daffadar—Collector setting aside the 
grant under his revisional powers-~Whether Collector had jurisdiction—~ 
Whether Civil Court can deal with the merits. 

Where a Revenue Divisional Officer made a grant of 3 acres of valuable 
land to a daffadar of his office and it was set aside by the Collector within 
three years of the original grant under his revisional powers and the sons of 
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the grantee filed a suit to declare the Collector’s order null and void and the 
original grant as valid, on the questions whether (1) there was a prohibition. ` 
against a free grant of valuable lands under the Board’s Standing Order 
No. I5andas such the grant was illegal and ultra vires and (2) whether the 
Civil Courts had jurisdiction to question the acts of a Revenue Officer acting 
within the scope of his authority. 


Held, (1) that under B. S. O. No. 15 clearly waste lands or valuable 
poramboke lands which were assigned after they were converted into assessed 
lands should ordinarily be sold in public auction and hence valuable lands as 
inthe present case should not have been granted to the daffadar who was not 
a member of the depressed classes, and the original grant must therefore be 
considered to have been absolutely devoid of authority. It was not a case of 
the Revenue Divisional Officer acting in excess of his authority but it was a 
case of his acting without authority altogether. 


(2) When the Collector had acted within his jurisdiction given by, 
B. S. O. No. 15, it was not open to a Civil Court to consider whether the 
order passed by the Collector in the exercise of such authority was right or 
wrong on the merits. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Varadachariar dated 
26th February, 1935 and passed in S. A. No. 1348 of 1930 
preferred against the decree of the Court of the Subordinate 
Judge of Narasapur in A. S. No. 164 of 1928—O. S. No. 182 
of 1926, District Munsiff’s Court, Narasapur. 


Judgment of Varadachariar, J., reported in 69 M.L. J. 
544, 


V. Suryanarayana for Appellants. 


The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Respondent. 


The judgment of the Court was delivered by 


Pandrang Row, J.—This Letters Patent Appeal from the 
judgment of Varadachariar, J., can be disposed of briefly. 
The case relates to a grant of three acres of valuable land by 
the Revenue Divisional Officer to the daffadar of his office in 
June, 1922, That grant was set aside by the Collector in 
June, 1925, under his revisional powers just within three years 
after the original grant. The original suit was instituted by 
the sons of the grantee to declare the Collector’s order null and 
void and the original grant by the Revenue Divisional Officer 
valid. It must be mentioned in this connection that subsequent 
to the grant, the land had been improved at some expense by the 
grantee and the Collector granted one acre out of the three 
acres to the sons of the grantee as compensation for the im- 
provement. The learned District Munsiff who heard this suit, 
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dismissed it as he was of opinion that the original grant by the 
Revenue Divisional Officer was null and void and that the 
Collector’s order cancelling it was within the scope of his 
authority. The Subordinate Judge in appeal was of opinion that 
the grant was not in excess of the powers of the Revenue 
Divisional Officer and that there was no mistake of fact which 
entitled the Collector to exercise his revisional powers. The 
second appeal was instituted by the Secretary of State for 
India and that second appeal was allowed by Varadachariar, 
J., who at the same time granted leave to appeal. Really the two 
substantial questions which arise in this case are those raised 
in paragraphs 6 and 10 of the written statement filed by the 
Collector which run as follows :— 


“6. There isa clear prohibition against the free grant of valuable lands 
under B.S. O. No. 15 and the grant of the suit land by the Revenue Divisional 
Officer, Bhimavaram, is illegal and ulira vires.” 


“10, Civil Courts have no jurisdiction to question the acts.of Revenue 
‘Officers acting within the scope of their authority.” 


If these contentions are right, then it follows that the suit 
must fail and the judgment of our learned brother was right. 


As regards the first point, B. S. O. No. 15 which defines 
the limits of delegation of authority in the matter of grants of 
crown land to various officers, clearly declares that valuable 
waste lands or valuable poramboke lands which are assigned 
after they are converted into assessed lands, should ordinarily 
be sold in public auction, the other alternative methods of 
disposal being sales in certain cases to applicants at a fixed 
price instead of by public auction, and assignment even under 
the dharkast rules, that is to say, free grant to members of the 
depressed classes subject to certain conditions, It is clear 
therefore that valuable lands, like the lands concerned in the 
present suit, could not have been granted to the daffadar, in 
question, who was not a member of the depressed classes, and 
the original grant must therefore be considered to have been 
absolutely devoid of authority. It is not a case of the Revenue 
Divisional Officer acting in excess of his authority but it is a 
case of his acting without authority altogether. This séems to 
us quite clear and does not require much argument to support 
it. A reference to the actual wording of the Board’s Standing 
Order in question is sufficient. 


As regards the other point, the revisional jurisdiction of 
the Collector as it stood when he exercised it in the present 
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Venkata- Case, that is to say, in 1925, enabled him to cancel the grant 
Fatiam made by Revenue Divisional Officer if that grant was in excess 
Secretary of of the limits of the latter’s authority and if the interests of 


Bieter the Government or of the public were affected thereby. In 


Council. the present case it is obvious that the grant was in excess of 
Pandrang the authority conferred on the Revenue Divisional Officer and 
Row, J. it was also adverse to the interests of the Government as a free 


grant of valuable land must necessarily affect the interest of 
the Government adversely. It must therefore be held that the 
Collector acted within the scope of the authority conferred 
upon him by B. S. O. No. 15 when he cancelled the grant in 
June, 1925. When once the conditions necessary for the 
exercise of the Revisional Authority are satisfied it is not open 
to a Civil Court to consider whether the order passed by the 
Collector in the exercise of such authority was right or wrong 
on the merits. In other words Civil Courts cannot exercise 
revisional. jurisdiction in respect of any order of the Collector 
which is within his revisional jurisdiction. These reasons are, 
in our opinion, quite sufficient to show that the second appeal 
was rightly allowed and the suit rightly dismissed. In the 
circumstances of the case, however, there will be no order as 
to costs in this appeal. 

K. C. em Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN, 


Makina Atchayya Patrudu «. Appellant* (Plaintiff): 
U. 

Jalaluddin Sahib and others .. Respondents (Defen- 
: dants Nos. 2,6 to 9 

and 4). 
Atchayya Adverse possession—Vacant land—Exclusion of owner—Inference as to 
Fati 5 adverse possession when justified—Application of rule as to possession 
Jalaluddin following title. - ; 
Sahib. _ Possession cannot be adverse unless it is held in such circumstances as.. 


are capable in their nature of notifying mankind that the party is on the land , 
claiming it as his own openly and exclusively. There ought to be nothing 
equivocal in a possession which is relied upon as a bar; and possession can- 
not be adverse unless the owner is in ‘denial of his title excluded from enjoy- 
ment. In the case of vacant land the same kind of possession cannot be- 
expected as in the case of an occupied land or building and where there is no 





* L. P. A. No. 84 of 1936..  - 26th November, 1937: 
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effective intrusion the Court will be justified in giving effect to the principle 
of law that possession follows title. 


Kuthali Moothavar v. Peringati Kunharankutty, (1921) 41 M.L.J. 650: 
L.R. 48 LA. 395: I.L.R. 44 Mad. 883 (P.C.), relied on. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr, Justice King, dated 
the 16th April, 1936, and passed in S. A. No. 600 of 1932 
preferred against the decree of the Court of the Subordinate 
Judge of Vizagapatam in A. S.No. 320 of 1930—O. S. No. 161 
of 1928, District Munsiff’s Court, Vizagapatam. 

Y. Suryanarayana for Appellant. 

V. Govindarajachari for Respondents. 


The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This is a Letters Patent Appeal 
from the judgment of Mr. Justice King, in a second appeal 
reversing the decision of the lower Appellate Court. The 
learned Judge has found that.the. mosque, the defendant in the 
suit, has established its title by adverse possession. The 
question to decide is whether that view is right. 

The suit relates to a vacant site adjacent to the house of 
the plaintiff, who bases his title to it, upon a sale deed of 1899 
executed by one Ambu Sarang Saheb. There was some 
difficulty in obtaining possession and a suit was filed and a 
decree was obtained against the vendor in 1900. Whether the 
decree has been executed or not is a matter in debate, but in 
our opinion nothing turns upon it. The claim has been 
resisted by certain persons on behalf of the mosque and the 


points to decide are, whether the plaintiff has been in posses-: 


sion within 12 years of the action and whether the mosque 
obtained title by adverse possession. 


On both these points it seems to us that the plaintiff is’ 


bound to succeed. First turning to the question of adverse 


possession, the acts relied upon are these: that an Arabic’ 
school was being conducted in a shed constructed on the site,. 


that lectures were being delivered there and that meetings 


were being held. There can be no doubt on the evidence, that. 


such sheds as there were, were temporary ones built of thatch. 


_Granting that these acts have been fully proved, do they con-: 


stitute evidence of adverse possession? The possession of the 
wrongdoer to avail him must..be adverse in its character, 
importing a denial of the owner’s title in the property claimed. 
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It is settled law, that possession cannot be adverse unless it is 
held in such circumstances as. are capable in their nature of 
notifying mankind that the party is on the land, claiming it as 
his own, openly and exclusively (see Rustomji on Limitation, 
1922 Ed., page 604). There ought to be nothing equivocal in 
a possession which is relied upon as a bar (ibid., page 600). 
Possession cannot be adverse unless the owner is in denial of 
his title excluded from enjoyment. In other words, the test 
is, ate the acts of the person in possession such, as to be 
irreconcilable with the rights of the true owner? . Possession 
to be adverse must be notorious, exclusive and hostile and we 
agree with the Subordinate Judge that the acts relied on here 
are not sufficient to constitute adverse possession. 


Then as regards the second point, namely, whether the 
plaintiff has been in possession within 12 years of the suit, the 
question is, what is the nature of the possession of which this 
particular property is capable? The kind of possession which 
will be sufficient in one may not be sufficient in another. In 
the case of vacant land such as the suit plot, the same kind of 
possession cannot be expected as in the case of an occupied 
land or building. Even apart from some slight acts of pos- 
session to which the plaintiff speaks, the principle of law that 
possession follows title would apply to a case of this sort. The 
owner would be considered as being in possession so long as 
there was no effective intrusion. As held by the Privy Council 
in Kuthali Moothavar v. Peringati Kunharankuity} : 


“When a person establishes his title to land and proves that he has been 
exercising during the currency of his title various acts of possession, then 
the quality of those acts, even though they might have failed to constitute 
adverse possession against another, may be abundantly sufficient to destroy 
that adequacy and interrupt that exclusiveness and continuity which is 
required from any person challenging by possession the rightful title.” 


These observations apply to the facts here and we are 
clearly satisfied that the plaintiff was in possession within 12 
years of the action. 


It remains to mention that an attempt was made to show 
that even before the sale by Ambu Sarang Saheb, he made a 
dedication of the property to the mosque. The lower Appel- 
late Court has found against this contention and there is no 
reason why this finding of fact should be disturbed. Apart 








1. (1921) 41 M.L.J. 650: L.R. 48 I.A. 395: I.L.R. 44 Mad. 883 (P.C.). 
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from that, the contention is negatived by the very recitals of 
the sale deed and there is absolutely no substance in it. 

The judgment of the learned Judge is set aside and the 
suit is decreed. In regard to the costs, this is our order: The 
plaintiff’s costs in the two Courts below will be borne by 
defendants 2 to 5, his costs in the High Court in the second 
appeal will be borne by defendants 2 and 3 and in the Letters 
Patent Appeal by defendant 2. That is no reason why the 
mosque should be saddled with the costs. 

„B. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—MR. Justice VENKATASUBBA Rao AND MR. 
Justice NEWSAM. 

Katamberi Chuzhali Bhagavati Amma’s 
owner, Uralan and Manager Saman- 
than Karakkattitathil Kammaran 
Nambiar (since deceased) and 

another .. Appellants* (Legal 

Representative of 

the fist plaintif 





and Nil) 
v. 
Valia Ramunni, Karnavan and Manager 
now the Santikkaran of Parachinik- 
katavath Mattappurakkal Muthappan 
Deity, styled as “Matayan” and 
others l .. Respondents ( Defen- 
i dants Nos. 1 to 
49). 


Civil Procedure Code (V of 1908), Ss. 11 and 21— Suit by plaintif as 


manager of tarwad and as uralan of deity—Previous suit between same parties | 


—Claim in both suits relating to rights of detty—Prior suit being defective for 
want of pecuniary jurisdiction—Effect of decree passed—Plea of res judicata 
—Suits Valuation Act, 1887, S. 11. 

The plaintiff sued in his dual capacity as karnavan of'his tarwad and ‘as 
uralan of goddess Bhagavati and her property, and claimed several reliefs 
against the defendant who was the manager of a subsidiary shrine. It 
appeared that there was a previous suit between the same parties in which 
the claim was substantially and identically the same with this difference that 
on the previous occasion the trustee was described as the plaintiff ôn behalf 
of the institution while in the later suit the institution through its trustee 
figured as the plaintiff. The trial Court dismissed the suit on the ground of 





* Appeal No. 407 of 1931 and 19th August, 1937, - 
C. R. P. No. 1695 of 1930. 
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res judicata. It was contended in appeal first that the parties to the two suits 
were different, and secondly, that the previous suit was tried by a Court which 
had no pecuniary jurisdiction to try it and that its decision did not operate as 
res judicata, 

Held, thatin both the suits the plaintiff was virtually the goddess 
Bhagavathi and that the plea as to the exclusion of the operation of the rule 
of res judicata by reason of the parties being different could not be sustained. 

Held, further, that assuming that the former suit was beyond the pecuni- 
ary jurisdiction of the Court which tried it, the defect amounted toa mere 
irregularity in the exercise of jurisdiction and the plaintiff himself having 
invoked the jurisdiction of the Court, he could not subsequently impugn the 
validity of the decree passed, and that consequently the plea of res judicata 
should be upheld. 

Per Venkatasubba Rao, J.—It is a fundamental rule that a judgment of 
a Court without jurisdiction is a nullity and that want of jurisdiction cannot 
be waived. To this rule there are two exceptions recoghised by the Indian 
Law; S. 11 of the Suits Valuation Act deals with defects of jurisdiction due 
to wrong pecuniary valuation and S. 21, Civil Procedure Code, makes a like 
provision when the place of suing has been wrongly chosen. Butin another 
way there is a distinction between inherent incompetency ina Court and 
irregular exercise of jurisdiction and under the Indian Statute Law the two 
defects are treated as irregularities which can be waived. 

Case-law discussed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in O.S. No. 20 of 1928 (O. S. No. 7 of 
1928, District Court, South Malabar). 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
P. Govinda Menon for Appellants. 

T. R. Venkatarama Sastri, V. P. Karunaharan Nambiar, 
P. Narayanan Nair, C. Goviudan and M.C. Sreedharan for 
Respondents. 

The Court delivered the following 

Jupements. Venkatasubba Rao, J.—The question raised 
in this appeal is whether the present suit is barred by res 
judicata by reason of the decree in O. S. No. 846 of 1923. The 
bar that is pleaded is not confined to any particular matter in 
issue but extends to the entire claim. The suit has been 
brought by one Rayarappan Nambiyar, who fills the dual posi- 
tion of (1) the karnavan of Karakath Idam and (2) the 
Uralan of Kadamberi Devaswom where the presiding deity is 
Bhagavathi; in other words, the plaintiff’s right to hold the 
trusteeship of the temple arises from his being the manager of 
his tarwad. Several reliefs are claimed in the plaint over, 
what is alleged to be a subsidiary shrine known as Muttapan 


.Devasthanam, under the control of one Valia Ramunni, the 


karnavan of a Thiya tarwad, and as. such, the “Matayan” or 
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the head of the shrine in question. The plaintiff’s case shortly 
is that the defendant shrine is a subsidiary temple owing 
allegiance to its suzerain—the Kadamberi Devaswom—and 
bound to render it homage inter alia by making certain recur- 
ring payments. There are some other reliefs which are 
claimed, to which it will become necessary to refer presently. 
The question is, whether either of the two grounds taken by 
the learned Advocate-General is well founded, namely, first 
that the parties to the present and the previous suit are different 
and secondly, that the previous suit was tried by a Court which 
had no jurisdiction to try it. As to the former contention, 
it is urged that in the present action the right put forward is 
that of the deity, whereas in the previous suit, the karnavan 
was asserting his private or individual right. The argument, 
however, proceeds upon a thorough misreading of the two 
plaints. There has been a disingenuous attempt in the plaint to 
make it appear that the present claim differs from the old one 
which however has not succeeded. In spite of the wilful 
confusion, that has been introduced, the two claims are not only 
substantially but identically the same. On the previous occa- 
sion, the trustee was described as the plaintiff, suing on behalf 
of the institution; in the present complaint, the institution 
figures as the plaintiff suing through its trustee. This is 
a distinction without a difference; even otherwise, almost 
every paragraph of the previous plaint shows, that the right 
put forward by Rayarappan Nambiar (the same person 
as the present plaintiff) was then, as now, on behalf of the 
devaswom and noi in his capacity as the karnavan of his 
tarwad. The matter is so patent and so manifest that it would 
be a waste of time to refer in any detail to the relevant pass- 
ages. Not'only were these two very shrines the plaintiff and 
the defendant in the previous suit, but they happened to be 
represented by the same individuals as at present. I fail to 
see what principle can be deduced from either of the two 
cases cited by the learned Advocate-General, which can possi- 
bly be applied to the facts here. In the first case (Pramatha 
Nath Mullick v. Pradyumna Kumar Mullick’) all that was held 
was, that a Hindu idol is a “juristic entity” and has a juridical 
status with the power of suing and being sued. The conception 
of a family idol as a movable chattel, capable of being treated 


ls (1925) 49 M.L.J. 30: L.R. 52 LA, 245: LL.R. 52 Cal, 809 (P.C.). 
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as property, is not warranted by the authorities and is opposed 
to principle; that is, the gist of the decision. There was a 
dispute in regard to a right claimed by one of the parties, to 
remove the idol from the allotted place of worship, and the 
only matter decided was, that there was a broader question, 
which the action raised, than the mere establishment of indivi- 
dual rights, namely, that relating to the interests of the deity. 
It was therefore held that a disinterested third party, other 
than either of the contesting claimants, should act as the next 
friend of, and appear for, the idol. It is difficult to discover 
any principle laid down here applicable to the facts of the 
present case. 


Nor does the second case cited (Radha Binode Mandal v. 
Gopal Jiu Thakur1) appear to have any application. The 
question turned entirely on the construction of the pleadings 
in the earlier litigation. Both the plaintiffs and the defendants 
had been described as the shebaits of the gods and the Judicial 
Committee naturally enough found it difficult to treat the idol 
as the party (p. 245). Their Lordships expressly declare that 
owing to the nature of the earlier litigation, it was not thought 
necessary to make the gods, the plaintiffs in the subsequent 
suit, parties to the previous suits (p. 246). The facts here as 
already shown are entirely different. The former suit as the 
present one, was filed on behalf of the Kadamberi Devaswom, 
and in both the suits, the plaintiff is virtually the goddess 
Bhagavathi, the deity in that temple. The contention therefore 
that the operation of res judicata is excluded by reason of the 
parties being different, entirely fails. 


Now turning to the second contention, it is based ona 
totally wrong assumption. There is a relief claimed in the pre- 
sent plaint (that is the one material to the present contention), 
namely, that the defendant should be directed to surrender the 
land where the temple stands, along ‘with the improvements 
effected thereon. In the plaint, the value of the buildings 
inclusive of the improvements, has been stated to be upwards 
of Rs. 13,000. There is a definite averment made in paragraph 
3 (vi) that the plaintiff is entitled to the improvements with- 
out being liable to pay for them. Now, the learned Advocate- 
General says that in the former suit also a similar claim had 








1, (1927) 53 M.L.J. 123; L.R. 54 LA. 238 (P.C). 
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been made. There has been some debate as tothe correct 
rendering of the relief No. (a) in the previous plaint (see 
p. 194, documents paper), but whichever of the two rival 
renderings is accepted, it is clear that there was no claim made 
in the earlier suit to the improvements. On the contrary, there 
is a definite offer in the former plaint to pay for the improve- 
ments; in the alternative, the plaint goes onto say that the 
defendants should be directed to demolish and remove the 
buildings which constitute the improvements. Surely, this 
cannot be construed as a claim to improvements, which natu- 
rally enough were not even valued in the plaint. Upon the 
claim made and upon the valuation given of the reliefs, the 
Court that had jurisdiction was the Munsiff’s Court and the 
suit was rightly filed and tried by that Court. Now on these 
facts, it is perfectly obvious that the present claim to the 
improvements is barred either under S. 11, Explanation (4), 
Civil Procedure Code, or under O. 2, r. 2. It is in order to 
get over this difficulty, that the learned Advocate-General has 
been constrained to contend—quite wrongly as I have said— 
that even in the previous plaint the improvements had been 
claimed. The next step in his argument is, that the former 
suit, understood as comprising a claim to the improvements, 
was beyond the pecuniary jurisdiction of the District Munsiff 
who tried it; the decision in such a suit is incompetent and 
cannot operate as res judicata. 


Granting for a moment that the construction sought to be 
placed upon the previous plaint is correct, is the learned 
Advocate-General’s contention valid in law? It is a funda- 
mental rule that a judgment of a Court without jurisdiction is 
a nullity and that want of jurisdiction cannot be waived. To 
this rule there are two exceptions recognised by the Indian 
Law; S. 11 of the Suits Valuation Act deals with defects of 
jurisdiction due to wrong pecuniary valuation and S. 21, Civil 
Procedure Code, makes a like provision when the place of 
suing has been wrongly chosen. But in another way, there is 
a distinction between inherent incompetency in a Court and 
irregular exercise of jurisdiction and under the Indian Statute 
Law, the two defects mentioned above are treated as irregula- 
rities which can be waived. The argument pressed upon us is, 


that beyond the terms of the two sections, the exceptions they” 


embody can -have no operation, This contention has been 
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overruled, in regard to S. 21, Civil Procedure Code, by several 
decisions of our Court. In Zemindar of Ettiyapuram v. 
Chidambaram Chetty, it was held that the objection to jurisdic- 
tion having been waived, the waiver extends to execution pro- 
ceedings. In that case a wrong Court passed the final mort- 
gage decree without objection and when it was sought to be 
executed, the defendant objected to its validity. Sir John 
Wallis, C.J., delivering the judgment of the Full Bench, held 
that the effect of S. 21 is that objections which the appellate or 
revisional Court is precluded from allowing, must be consider- 
ed cured forall purposes. In Chokkalinga Pillai v. Velayudha 
Mudaliar2, the Court which passed the final decree without 
objection had ceased to have jurisdiction over the mortgaged 
properties. In a suit brought to set aside the decree on the ground 
that it was void for want of jurisdiction, it was held that 
S. 21, Civil Procedure Code, enacts an exception to the general 
rule and that the plea of want of territorial jurisdiction may 
be waived. As I observed then, if in appeal or revision the 
decree cannot be impeached, it stands to reason that it should 
not be allowed to be attacked in a subsequent suit brought to 


‘set it aside (p. 459). This was the view taken by Phillips, J., 


and myself, but as we differed on a question of fact, there was 
a Letters Patent Appeal filed. Two of the Judges who heard 
it agreed with our view although the other member refrained 
from expressing any opinion. In Rajagopala Pandarathiar v. 
Thirupathia Pillai8 thé sale of the mortgaged property was 
ordered without objection, by a Court which had ceased to 
possess territorial jurisdiction. The validity of the sale was 
assailed by the judgment-debtor in an application subsequently 
made by him to set it aside. After referring to S. 11, Suits 
Valuation Act and S. 21, Civil Procedure Code, I went on to 
observe :— 


“ By virtue of these sections, certain defects of jurisdiction are put ona 
par with “irregularities in the initial procedure”. In regard to the pecuniary 
jurisdiction of a Court, S. 11, Suits Valuation Act and in regard to its terri- 
torial jurisdiction S. 21, C. P. Code, recognise that there may be a waiver on 
the part of the defendant and that the absence of jurisdiction does not render 
the decree a nullity.” (See page 750.) 





1. (1920) 39 M.L.J. 203: I.L.R. 43 Mad. 675 (F.B.). 
2. (1924) 47 M.L.J. 443. 
3. (1925) 50 M.L.J. 161: I.L.R. 49 Mad. 746. 
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In this case it will be seen that the principle of waiver was 


pushed much further than in the two cases already noticed; ° 


the objection waived was not to the “place of suing”—to which 
alone S. 21 refers, the defect of jurisdiction having occurred 
in the course of execution. 


In Sivakanda Raju v. Rajah of Jeypore}, the principle laid 
down in the two last mentioned cases was affirmed, the Court 
holding that the omission to object to jurisdiction estopped the 
mortgagor from disputing the validity of the final decree. The 
learned Judges further held a point with which we are not 
here concerned—that though the final decree could not be 
attacked, the mortgagor was not estopped from objecting to 
the jurisdiction of the Court to order a sale—meaning presum- 
ably that the objection could be taken before the sale was 
ordered but not after the event. 

The principle laid down in Chokkalinga Pillai v. Vela- 
yudha Mudaliar2 has been adopted by the Lahore High Court 
in Parshottam Das v. Radha Kishnan3, where it is observed 
that S, 21 creates what may be called a statutory waiver of the 
objection to jurisdiction so far as it relates to the place of 
suing. 

The learned Advocate-General seeks support for his 
argument in some decisions of the Calcutta High Court to 
which Mukherjee, J., was a party. After referring to the 
exception created by the two sections mentioned above the 
learned Judges (Mukherjee and Chotzner, JJ.) observe :— 

“This exception cannot obviously be so interpreted as to have wider 
application than what is justified by its terms.’ (Kunja Mohan Chakravarty 
v. Manindra Chandrat.) 

In that case, in execution of a decree certain property was 
sold by a Court which had no jurisdiction over it. A subse- 
quent suit by the purchaser for recovering the property was 
dismissed on the ground that the sale had been held by a Court 
without jurisdiction. This decision, it will be seen, is in direct 
opposition to Rajagopala Pandarathiar v. Thirupathia Pillais 
already cited. There is yet an earlier case of the Calcutta 
High Court— Rajalakshmi Dasee v. Katyayani Dasee6—which 


1. (1927) 52 M.L.J 605: I.L.R. 50 Mad. 882, | 
2. (1924) 47 M.L.J. 448. 3. A.LR. 1929 Lah. 449. 
4. (1922) 27 C.W.N 542 at 547, 
5. (1925) 50 M.L.J. 161: LL.R. 49 Mad. 746. 
6. (1910) LL.R. 38 Cal. 639, 
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isfrequently cited in this connection. There owing to the under- 

valuation of the suit, the appeal was heard by the District Court, 
instead of by the High Court, which passed a decree by consent. 
In a subsequent suit brought fora declaration that the consent 
decree was a nullity, the learned Judges, Mukherjee, J., being 
one of them, observed: , 


“Tf a Court has no jurisdiction, its judgment is not merely voidable, but 
void, and it is wholly unimportant how precisely certain and technically 
correct its proceedings and decisions may have been.” 

This statement, so far as it goes, is with great respect un- 


exceptionable, and the real question that arose in the case, as 
the judgment itself points out, was whether a stranger was 
bound by the decree in question. The learned Judges say :— 


“ We are not now called upon to consider what the effect of such lack of 
jurisdiction would be upon the decree in so far as the parties thereto were 
concerned.” (Page 668). 


_ There is nothing in the positive language of this judgment 
which supports the contention. 

A Bench of the Allahabad High Court was in favour of 
preferring the narrower view of the principle underlying S. 21 
and refused to follow the Madras decisions (Raghubir Saran 
v. Hori Lali). 

Finally, it may be pointed out that in Mulla’s Civil Proce- 
dure Code, the learned author expresses the opinion that the 
Madras view is sounder in principle than that taken in the 
decision referred to above, to which Mukerjee, J., was a party. 
(Commentaries under S. 21.) l 

To treat want of territorial or pecuniary jurisdiction as 
amounting to inherent incompetency, seems incompatible with 
the idea underlying the two statutory provisions mentioned 
above. These sections provide that even had the objection not 
been waived, that is to say, had been taken in the Court of first 
instance, the presence of a further element is essential, namely, 
that there has been a consequent failure of justice. The 
principle that they appear to embody is, that these defects of 
jurisdiction are not fundamental in character and are no more 
than “ irregularities in the exercise of jurisdiction ”. 

Rajah Satrucherla v. Maharaja of Jeypore? decided by their 
Lordships of the Judicial Committee, does not, as explained in 





1. (1931) T.L.R. 53 All. 560. 
2. (1919) 37 M.L.J. 11: L.R. 46 LA. 151; LL.R, 42 Mad. 813 (P.C.). 
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several cases, lend the slightest support to the Advocate- 
General’s contention. The general rule, as already stated, is 
that consent cannot give jurisdiction; but Ss. 21 and 11 pro- 
vide exceptions to that rule. The effect of that decision is 
that the operation of S. 21 of the Code being excluded in the 
case of scheduled districts where the lands were situated, the 
objection was not to the nullity of the order on the ground of 
want of jurisdiction. 


That territorial and pecuniary jurisdiction stand in this 
respect on the. same footing has not been disputed, although 
most of the decided cases refer to the principle embodied in 
S. 21 alone. However, there is a direct decision of the 
Allahabad High Court, where the question was one of pecuniary 
jurisdiction, which supports our view (Khudaijat-ul-Kubra v. 
Amina Khatun1). 


Finally, this case differs from the usual type, as it was the 
plaintiff himself who on the former occasion invoked the juris- 
diction of, what he now contends, was the wrong Court (see 
Chokkalinga Pillai v. Velayudha Mudaliar2). An objection 
which a defendant is precluded from raising, is a fortiori 
not open to the party who was the plaintiff in the previous 
suit. 


In the result, the contention of the learned Advocate- 
General that the present suit is not barred by res judicata 
fails, 

` The lower Court although it came to the conclusion that 
the suit was barred by res judicata, went into issues of fact 
and recorded findings against the plaintiff. We should have 
also dealt with the questions of fact raised, but for the state- 
ment of the learned Advocate-General filed in Court, to the 
effect that in the view we have taken on the point of res 
judicata, the merits of the case need not be gone into. 


Lastly remains the application made by the plaintiff to the 
lower Court under O. 2, r. 4, Civil Procedure Code, which has 
been disallowed by that Court. This forms also the subject of 
C.R.P. No. 1695 of 1930 posted before us along with this 
appeal. We substantially agree with the reasons given by the 
lower Court. Moreover, it would be futile for the plaintiff to 
urge that to the main claim obviously barred by res judicata, 


amarar Nt e Ne a 


1. (1923) I.L.R. 46 All, 250. 2. (1924) 47 M.L.J. 448 at 449, 
26 ‘ 
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he should be permitted to tack on other claims of a subordinate 
nature, 

In the result, both the appeal and the Civil Revision 
Petition are dismissed with costs. Under r. 46 (2), Appellate 
Side Rules, we allow in the appeal two sets of fees, the res- 
pondent having been represented by more than one counsel. 
The Counsel’s fee in the Civil Revision Petition is fixed at 
Rs. 25. 


Newsam, J.—It was practically admitted and indeed it 
would be extremely difficult to deny that the two suits are 
between the same parties and that the identical reliefs were 
prayed for in both suits. In both the plaintiff sues ina dual 
capacity as karnavan of his family (tarwad) and uralan 
(owner and manager) of the goddess Bhagavathi and her 
property. Both suits were inspired by feudal intolerance and 
flavoured with the jealousy of a goddess. Both were brought 
with a view to the suppression of a lesser deity, owned and 
managed by the karnavan of aso-called upstart family, inferior 
in caste, prestige and status to the plaintiffs. Though both 
the plaintiff Devaswom and the defendant institution have 
been declared to be public temples, it is indeed almost incon- 
ceivable to the karnavan ofa Malabar family that a temple 
built by his ancestors on the family paramba should ever be 
anything but family property. Even a cursory analysis of the 
plaints will show that both suits are identical. 


The real argument was that the present suit is not barred 
because the former suit was tried by a Court which had no- 
pecuniary jurisdiction to try it. It will be assumed for this 
purpose that if the plaintiff appellant had valued the former 
suit properly it would have been a suit beyond the pecuniary 
jurisdiction of a District Munsiff. S. 11 of the Suits Valua- 
tion Act, as I understand it, applies the major principle of 
constructive res judicata to suits valuation, just as S. 21 of the 
Civil Procedure Code applies that same principle to the ques- 
tion of the territorial jurisdiction of Courts. These two matters 
are primarily the province of ‘parties; within limits a party may 
choose his own forum, for example, by under-valuing or over- 
valuing his claim or by suing in one District or in another. 
That being so, S. 11, Suits Valuation. Act, and S. 21, Civil 
Procedure Code, propound the salutary and indeed quite 
inevitable maxim that unless objection to the pecuniary or 
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territorial jurisdiction of a Court is taken by the parties at the 
earliest possible opportunity, the principle of constructive res 
judicata will apply. That is to say, the objection may not be 
taken at any later stage in the suit. And even if the objection 
is taken at the earliest possible moment and overruled, it cannot 
prevail in appeal unless such want of jurisdiction has materially 
affected the result. From this it is obvious that the jurisdic- 
tion of a Court is only artificially limited by minor considera- 
tions such as the value of the suit or the place where the cause 
of action arose. Inherent defects stand on an entirely different 
footing. For example, if a Court not empowered to grant 
divorces were to pass a decree nisi its decree would be void ab 
initio. Such inherent want of jurisdiction is not curable by 
consent of parties. But as I have said, parties have been given 
a limited right to choose the forum which shall hear their 
causes and when once they have chosen they must abide by 
their choice. If it were otherwise, Courts would be at the 
mercy of parties litigant, would become mere arenas for preli- 
minary trials of strength. It has been argued further that 
S. 11, Suits Valuation Act and S. 21, Civil Procedure Code, 
must be strictly construed. They bar the plea being taken in 
the subsequent stages of the same suit; but do not in terms bar 
another suit. This argument I have already answered. As soon 
as it is realised that these two sections are applications of the 
general principle of constructive res judicata to the valuation 
of suits and to the place of suing, it becomes rather absurd to 
attempt to detract from a principle so wide and universal as 
the rule of res judicata. Indeed, if the plea is barred in subse- 
quent stages of the same suit it necessarily follows a fortiori 
that another suit is barred. The suggestion made really 
amounts to this—that these two sections merely render the first 
suit in all its stages meaningless, empty and theatrical, while 
leaving it open to the parties.to file another and a real suit. 
That is a fantastic interpretation. No litigant can ever have 
the same case tried twice. That is the fundamental principle 
of res judicata, not to be evaded by a literal and narrow inter- 
pretation of a special section, 
I agree with my learned brother on all points and in 
the decree proposed. 
B. V. V. ——- Appeal and Civil Revi- 
sion Petition dis- 
missed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice VENKATASUBBA RAO AND MR. 
Justice Appur RAHMAN, 
Bhamidipati Satyanarayana, 
Receiver, Chinchinada Es- 
tate, in O, S. No. 28 of 
1923, Sub-Court, Narasa- 
pur .. Appellani* (2nd Respon- 
dent in S.A. No. 722 of 
1932 on the file of the 
High Court) 
v. 
Alluri Krishnamraju .. Respondent (Appellant in 
do.). 


Madras Estates Land Act (I of 1908), S. 42 (2)—A pplication for alteration 
of rent with retrospective effect—Prayer repugnant to the wording of the 
section. 


S. 42 of the Madras Estates Land Act is a special piece of legislation 
involving an invasion of accrued rights. Construing the section strictly no 
retrospective effect could have been intended. The notion that the rent 
which has been acquiesced in, can be abruptly altered with retrospective 
effect, seems repugnant toevery legal conception. A comparison with S. 45 
which contains specific words referring to back rent, the omission of similar 
words in S. 42 is significant. 

Appeal under cl. 15 of the Letters Patent preferred 
against the judgment of the Hon’ble Mr. Justice Wadsworth 
in S. A. No. 722 of 1932 preferred to the High Court against 
the decree of the District Court of West Godavari at Ellore 
in A. S. No. 203 of 1930 (S. S. No. 8 of 1929, Deputy 
Collector, Narsapur Division). ` 


A. Satyanarayana and P. Satyanarayana Rao for Appel- 
lant. 

V. Rangachari for Respondent. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—The point is one of some difficulty 
in respect to S. 42 of the Madras Estates Land (I of 
1908). The landholder filed an application before the Sub- 
Collector under S. 42 (2) praying for an alteration of the 
amount of rent in respect of the excess area in the defendant’s 
holding. The rent which was sought to be altered, was being 





* L. P. A, No. 116 of 1935, 3rd December, 1937. 
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paid under the terms of a patta which had been for long in 
force. At that time there was a previous suit filed by the 
landholder,. pending before the Sub-Collector, for rent under 
the Act. The defendant had pleaded that the rent claimed 
was excessive and issues had been framed in the suit. It was 
at this stage that the application under S. 42 (2) was made. 


The Sub-Collector heard the application and the suit con- 
currently and gave a consolidated decision, as it were, holding 
the defendant liable in respect of a large excess area and 
passed a decree upon that footing, for back rent also, thus 
giving retrospective effect to his adjudication under S. 42. It 
is not material to the question, but it may be interesting to 
note, that the patta rent was in respect of less than an acre 


and the area found by the Sub-Collector was upwards of six 
acres. 


The short point raised by this Letters Patent Appeal is, 
whether the Courts below are right in holding that a decree 
can be granted in respect of an excess area for the past faslis 
also. It would be false analogy to refer to other sections of 
the Act, or, to other acts which contain similar but differently 
worded provisions. S. 42 obviously does not refer to 
land in which there has been a trespass, for, there are other 
sections dealing with cases of trespass. S. 163 refers to the 
ejectment of, and S. 45 to the rent payable by trespassers. 
S. 42, the provision with which we are concerned, is a 
special piece of legislation involving an invasion of accrued 
- tights. Construing the section strictly—and there can be no 
doubt that such a provision should be so construed-—-we find it 
difficult to hold that retrospective effect was intended. The 
notion that the rent which has been acquiesced in, can be 
abruptly altered with retrospective effect, seems repugnant to 
every legal conception. Wadsworth, J., from whose decision 
this appeal has been filed, was also of the opinion that back 
rent cannot be claimed, but he seems to suggest the sanctity of 
contracts, as the ground of his decision. We doubt, although 
` we agree with his conclusion, if his reasoning is correct, for, 
the section seems to proceed upon the footing of an absence of 
contract. For instance, in S. 44 which prescribes the 
rules for determination or alteration of rent, it is stated that 
the Collector should have regard inter alia to the fact whether 
the rent was a consolidated rent for the entire holding. This 
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and other similar rules seem to exclude the idea of an inroad 
upon people’s-rights where the tenancy has its origin in an 
express contract. 

In support of our view that S. 42 does not refer to 
back rent, we may refer to the marked contrast of its wording 
to that of Section 45. The latter section deals, as already 
stated, with the case of trespassers. It makes the person in 
possession liable to pay not only what the Collector determines 
to be fair rent, but, in addition, such sum as he may award as 
damages for unauthorised occupation; thus, this section 
expressly enacts that an amount in respect of a past period can 
be awarded.. The omission of similar words in the section in 
question is significant. 

Inthe result, the judgment of. Wadsworth, J., is confirmed 
and the Letters Patent Appeal is dismissed with costs. 


K.C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MÀDRAS. 


PRESENT :—MR. Justice VENKATASUBBA: RAO AND MR. 
JUSTICE ABDUR RAHMAN. 





Marneni Kondappa Naidu and 


another "4. Appellants* (Defendants) 
v. 
Pamidi Marri Mahalakshmamma 
and another .. Respondents (Plaintiffs). 


Madras Estates Land Act (I of 1908 as amended), S. 3 (2) (d)—Extend- 


.ed definition of estate under Amending Act—lhether takes retrospective ` 


effect—Suit for recovery of reni of lands in shrotriem—Decree passed— 
Pendency of Letters Patent Appeal in High Court—Passing of amending Act 
—Shrotriem falling under new definition of estate—Proper procedure. 

The extended definition of estate introduced by S. 3 (2) (d) of the 
Madras Estates Land Amending Act of 1936 should be taken to be. dec- 
laratory and as having a retrospective effect. Where suits for recovery of 
rent in respect of lands in a shrotriem for the years 1920-1922 were decreed 
by the lower courts and the decision was confirmed by a single judge of the 
High Court in second appeal on the footing that the shrotriem was not an 
estate within the definition in Act I of 1908, and Letters Patent Appeals 
having been preferred against the said decision the proceedings were stayed 
under S. 127 of Madras Act VITI of 1934 and they came up for disposal 
after the passing of Act XVIII of 1936. 

Held, that the amending Act applied to the dispute between the parties 
and that the proper procedure for the Court hearing the Letters Patent 
i en i ein te nee se 
* L, P. As. Nos. 6 and 22 of 1932, 30th November, 1937. 
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Appeals was to order the plaints to be returned for presentation to the 
Revenue Court. 


Appeal preferred under cl. 15 of the Letters Patent 
against the judgment of the Hon’ble Mr. Justice Madhavan 
Nair, dated 31st August, 1931 and passed in S.A. No. 1159 of 
1928, on the file of the High Court (A.S. No. 120 of 1926, 
Sub-Court, Nellore) (O.S. No. 272 of 1924, District Munsiff’s 
Court, Kavali). 

B. Somayya for Appellants. 

Ch. Raghava Rao for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—The question raised is, how these 
Letters Patent Appeals that were stayed, are now to be 
disposed of. The suits were brought for the recovery of rent 
in respect of lands situated in a shrotriem and it was pleaded 
inter alia that the village was an estate within the meaning of 
Act I of 1908, and that the District Munsiff’s Court where the 
suits were filed had no jurisdiction. Both the Courts have 
found that the shrotriem in question is not an estate as defined 
by S. 3 (2) (d) of the Act mentioned and have accordingly 
passed a decree for a certain amount. This decision of the 
lower Courts was confirmed by Madhavan Nair, J., and it is 
his judgment that is attacked in these Letters Patent Appeals. 
An application was made, while they were pending, under 
S. 127 of Madras Act VIII of 1934 that they should be stayed, 
presumably upon the ground that the appeals were ‘‘proceed- 
ings involving a decision whether or not the inamdar has the 
kudivaram right” in the suit lands [see S. 127 (2)]. The 
Letters Patent Appeals were accordingly stayed and now that 
the Amending Act XVIII of 1936 has been passed, they are 
posted before us for disposal. 

The appellants (defendants) urge that the plaints should 
be returned for presentation to the Revenue Court; that, it is 
contended, is the right order to make in the circumstances that 
have happened. Mr. Raghava Rao for the plaintiffs disputes 
this proposition. That the suit village is an inam under the 
amended definitiori, does not admit of question and indeed 
Mr. Raghava Rao admits it. But his argument is, that the 
suil was in respect of an amount due for the years 1920-1922, 
that is, before the coming into force of the 1936 Act. Then 
he turns to the definition of landholder and. urges that the 
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expression means a person owning an estate or part thereof, 
and goes on to contend that his client did not own an estate 
when the amount claimed became due, for, the shrotriem, he 
says, became an estate, for the first time by reason of the 1936 
Act. In support of his argument he relies on Explanation 
(2) newly added to S. 6 which contains the words: l 

“In relation to an inam village which was not an estate before the 
commencement of the Madras Estates Land (Third Amendment) Act, 1936, 
but became an estate by virtue of that Act. ” 

On the strength of those words, he says that the legis- 
lature must be taken to have intended to enact that the 
extended definition was to come into effect only from the date 
of the Amending Act, in other words, the amended S. 3 (2) 
(d) cannot be treated as declaratory or having a retrospective 
effect but that the newly added categories should be treated as 
estates only from the date of the Act. Having regard to the 
scope and policy of the Amending Act, we are not prepared to 
hold that that is the proper construction to put upon the 
amended section. To the categories that under the 1908 Act 
were estates, was added, as it were, another category, by the 
amendment of S. 3 (2) (d), and the words should be read 
as if they were present throughout in the earlier and 
unamended Act. S. 13 of Act XVIII of 1936 provides that 
all proceedings stayed under S. 127 of the 1934 Act shall be 
disposed of, as if the Act of 1908 as amended by the 1934 and 
1936 Acts, had been in force at the original institution of the 
said proceedings. True, says Mr. Raghava Rao: ' 

“In virtue of this section I should be treated as a landholder on the 
date of my suits. But at the time the cause of action arose, that is, 1920- 
1922; I was not a landholder because the village was not an estate on those 
dates.” 

This argument, as already shown, is wrong, as in our 
opinion by reason of the new definition of the word “estate”, 
the village must be deemed to have always and througliout 
been an estate. 


Mr. Raghava Rao’s contention raises a question of 
far-reaching importance. If his argument‘is correct a suit for 
rent, say for 1934-1935 would lie in a Civil Court, for, 
according to him that would be the competent Court to try the 
claim. Such a result, it seems to us, is not the one contem- 
plated by the amendment. 
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The proper order therefore in our -opinion is to direct the 
plaints to be returned for presentation to the proper Court, that 
is, the Revenue Court. In the Letters Patent Appeals we make 
no order as to costs. 

B. V. V. E —— .. Order made. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 

PRESENT :—Lorp ALNESS, SIR LANCELOT SANDERSON AND 
Sır GEORGE LOWNDES. pi y 
The Secretary of State a Appellant® 


v. 
The Kuchwar Lime and Stone Com- 
pany, Limited l + Respondents. 


Landlord and tenant—Quarrying lease granted by Secretary of State— 
Covenant by lessee not to assign without consent of Board of, Revenue— 
Agreement by lessee to sell rights under lease subject to consent of Board— 
Purchaser to become lessee’s local agent pending consent—Right to work 
quarries for profit on giving security for payment of sums due to Govern- 
ment—Whether amounts to sub-lease-—F orfeiture of original lease. 


A limited company held lands under two quarrying leases granted by the 
Secretary of State. Each lease contained a covenant by the lessee not to 
assign the lease or transfer any right or interest thereunder or underlet any 
part of the lands without the consent of the Board of Revenue for the dis- 
trict. The company entered into a contract for the sale to another person of 
the company’s rights under both leases, and subject to the consentof the 
Board. The contract contained inter alia the following provisions: Pending 
the consent, the purchaser was to actas local agent forthe company in 
respect of the leasehold rights in the quarries. He might work the quarries 
for his own profit, on his undertaking to pay royalties and other sums due to 
the Government from the company, and to deposit a sum of money as security 
for those payments. He was at liberty to quarry and sell lime and stone 
from the land on his own account without liability for any profit or loss. 
He was also to supply the company with details of working and with month- 
ly statements of account with respect to the quarrying. The agreement was 
in writing, but not registered as required by S. 17 of ‘the Registration Act 
regarding transfer of an interest inimmovable property of the value of 
more than one hundred rupees. After the purchaser had entered on. the 
land and begun to work the quarries under this agreement, the Board: of 
Revenue refused their consent to the sale, and declared the leases to be for- 
feited on the ground that the company had by the agreement with the pur- 
chaser broken the covenant against assigning, etc., in the lease. The company 
brought an action for a declaration that the leases in their favour had not 
been forfeited. ` 5 

Held, that there was nothing in the agreement which: pointed to creation 
of the relationship of landlord and tenant between the parties to it, and that 
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its real effect was to create an agency coupled with an interest and not to 
effect a transfer of an interest in the leasehold property. 

Held, further, on the footing that the interest transferred by the company 
was worth more than one hundred rupees, that the agreement entered into by 
the company was void for want of registration and accordingly ineffective, 
and the leases in favour of the company were not forfeited. 


Appeal from a decision of the High Court, Patna (K.M. 
Noor and Varma, JJ.) dated 7th February, 1936, reversing a 
decree of the Subordinate Judge, Arrah, dated 7th March, 1935, 

Fergus Morton, K.C. and W. Wallach for Appellant.—The 
appellant was clearly entitled to claim forfeiture of the leases. 
after the company’s action in entering into the agreement with 
the purchaser, in putting him into possession, and allowing him to- 
work the quarries on his own account. The contract was not void 
for want of registration; there was no evidence that it created an 
interest worth more than Rs. 100. 

L.P. E. Pugh, K.C. and T. F. R. McDonnell for Respon- 
dents.—The contract did not constitute a breach of the covenant 
against assignment, The purchaser was not constituted an assignee,. 
transferee or sub-lessee; he was merely created an agent of the 
company. In any case, if the agreement was an assignment or a 
sub-lease, or created an interest in the property, it was ineffective 
for want of registration. f 

19th November, 1937. Their Lordships’ judgment was 
delivered by 

Sır GrorcE Lownpes.—The principal question in this 
appeal is whether two quarrying leases granted by the appel- 
lant to the respondents have been forfeited by reason of thè- 
breach of a covenant contained in each against assignment. 

The quarry lands were situated in the Shahabad district 
of the then Province of Bihar and Orissa; the leases were 
dated the 1st April, 1928, and were for terms of 20 years. The 
covenant against assignment was in similar terms in each, and 
provided that neither the lessee (the respondent company) nor 
any person claiming through or under it should assign the 
lease or transfer any right or interest thereunder, or underlet 
the whole or any portion of the premises comprised in such. 
lease without the assent of the Board of Revenue of Bihar and 
Orissa first being obtained, and that the penalty for infraction. 
of this condition should be the forfeiture of the lease. 

In January, 1933, the respondent company went into 
liquidation, and on the 30th September of that year the com- 
pany, through its liquidators, contracted with one, Subodh 
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Gopal Bose, for the sale to him of the leasehold rights under 
both leases for the sum of 6,000 rupees, but subject to the 
sanction of the Board of Revenue: the agreement to stand 
cancelled if such sanction were not obtained. It was also 
provided that in the meantime Bose should act as the agent for 
the respondents in respect of the leasehold rights in the 
quarries; that he should pay to the company the royalties and 
any other sums payable by it to the Government; and that he 
should be entitled to work the quarries for his own profit. 


The contract was in writing but was not registered. 
Cls. 4, 6, 7,8 and 9 ‘upon which the question stated above 
mainly depends were as follows :— 


“4, Ttis stipulated in the leases in respect of the lands set out in the 
schedule that the lessees shall not assign the leases or transfer any right or 
interest thereunder without the assent of the Board of Revenue first obtain- 
ed. Thevendors shall apply for such assent, but shall not in any way be 
responsible and this agreement for transfer of the vendors’ leasehold right 
tothe lands set out in the schedule hereto shall stand cancelled if such 
assent be not given by the said Board of Revenue. 


“6. The purchaser shall be appointed Jocal agent of the vendors in 
respect of the leasehold right of the vendors to the lands set out in the 
schedule hereto and continue to act as such until the transfer of the leasehold 
right be effected or untilitis finally decided that such transfer cannot be 
made on and after the purchaser’s furnishing guarantee to the vendors of 
regular payment of al] royalties and other dues on despatches from the Murli 
Centre or otherwise in respect of the lands set out in the schedule hereto and 
on’ and after his depositing with the Liquidators a sum of Rs. 4,000 (Rupees 
four thousand) in cash by way of security for such payment, such deposit 
bearing interest at the rate of five per cent. per annum from the date of 
deposit till the transfer of the said leasehold rights or final decision that the 
leases should not be transferred. 


“7, Subject to the purchaser’s furnishing guarantee and depositing the 
said sum of Rs. 4,000 (Rupees four thousand) as aforesaid the purchaser shall 
be at liberty to quarry, burn, manufacture and sell lime and stone from 
the said lands on his own account without being liable to the vendors for any 
of the profit or loss thereof. 


“8. During the term of his local agency the purchaser shall — 


“(a) submit to the vendors plans and details of working and monthly 
statement of account relating to quarrying, despatching and selling lime and 
stone from the said lands and regularly pay to the vendors the royalties and 
other dues if any payable to Government, 


“(b) bear and pay all expenses of working the quarries, manufacturing, 
despatching and selling lime and stone and of otherwise using the said lands 
and shall perform and observe the covenants and conditions contained in the 
said leases under which the said lands are held, 


“(c) indemnify the vendors against any loss or damage which the 
vendors may sustain by reason of the purchaser’s working the quarries or 
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burning, manufacturing, despatching and selling lime and stone from the said 
lands or Murli Centre. 


“9, Ifthe purchaser do not take any appointment as local agent of the 
vendors as provided in clause 6 aforesaid he shall not do any work in the 
quarries of the lands set out in the schedule or burn or manufacture lime 
thereon nor despatch lime and stone from the said Murli Centre until the 
transfer of the said leases has been accomplished.” 


Bose entered into possession of and worked the quarries 
upon the terms of this agreement, but the Board of Revenue 
refused their assent to the sale, and on the 18th July, 1934, 
they declared the leases to be forfeited on the ground that the 
respondent company had transferred or sublet the rights and 
interests under the lease to Bose in breach of the covenants 
above referred to. 


` On the 24th September, the respondent company institut- 
ed the suit out of which the appeal arises, in the Court of the 
Subordinate Judge of Shahabad, claiming a declaration that 
the leases had not been validly forfeited, an injunction and 
Rs. 11,000 damages. 


A written statement of defence was put in by the appel- 
lant justifying the forfeiture, and the case went to trial hefore 
the Subordinate Judge upon the following two issues only— 


“1. Whether the plaintiff has under the terms of the indenture dated Ist 
April, 1928, forfeited the lease by reason of the transaction between the 
plaintiff and Subodh Gopal Bose under the indenture dated 30th September, 
1933. 


“2. Is the plaintiff entitled to any damage? If so, what amount?” 
The Subordinate Judge delivered his judgment on the 7th 
March, 1935. He held that the agreement of the 30th Sep- 
tember, 1933, though purporting to appoint Bose to work the 
quarries as agent of the respondent company, was in substance 
and reality a sub-lease to him of the quarrying rights, and, 


` being without the consent of the Board of Revenue, was in 


breach of the covenants contained in the leases, and that they 
had therefore been duly forfeited. He Becgndin gly passed a 
decree dismissing the suit with costs. 

The respondent company appealed to the High Court at 
Patna. The appeal was heard by Khaja Mohammad Noor and 
Varma, JJ., who delivered their judgment on the 7th February, 
1936. On the question of forfeiture the learned Judges 
disagreed with the Subordinate Judge, holding that the agree- 
ment with Bose did not amount to either a sub-lease or a 
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transfer within the covenants in question. They were also of P.C. 
opinion that if the agreement could be so construed it would secretary of 
be void for want of registration. They accordingly allowed State 
the appeal and granted the respondent company the declaration Kuchwar 
and injunction which it claimed. They also dealt with the enue ie 
question of damages to which their Lordships will revert later Ltd. 
on in this judgment. “Sir 
From this decision the Secretary of State appeals to His Fp ba 
Majesty in Council, seeking to reinstate the decree of the 
Subordinate Judge for the dismissal of the suit. 
Before the Board a preliminary point was taken by the 
appellant that the suit was not maintainable on the ground 
that the respondent company was out of possession at the date 
of filing their plaint. This question had not been raised in 
the trial Court, and the High Court held that the question, 
depending as it obviously did upon facts for which evidence 
would be necessary, was not open before them. On this their 
Lordships are in full agreement with the High Court, and they 
have not deemed it necessary to hear the respondents’ counsel 
with respect to it. 
The main contention for the appellant has been that the 
agreement was in reality a sub-lease to Bose. The High Court 
coming to the contrary conclusion had relied on the judgment 
of Lord Russell, C.J., in the case of Horsey Estate, Limited v. 
Steiger! and their Lordships think that the passage cited by the 
learned Judges is directly in point. There is, in their opinion, 
nothing in the agreement which points to a relation of landlord 
and tenant between the parties. Bose was to be appointed the 
local agent of the respondent company, and his right to work 
the quarries was dependent on his accepting this position. The 
Subordinate Judge thought the agency was a mere cloak to 
disguise a sub-tenancy, but their Lordships do not think that 
it should be so regarded. There may have been many ways in 
which Bose could have served the company as their agent, for 
example, in respect of the care of buildings, plant, material, 
etc. No doubt he was not to be their agent in working the stone 
and manufacturing the lime and selling it, all of which was to 
be done on his own account and at his own risk. But it is not 
unusual to have an agency coupled with an interest, and their 
Lordships think that this was the real effect of the agreement 
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in the present case. There is, however, nothing in the docu- 
ment to suggest that the interest which Bose took wasthat of a 
sub-lessee. For these reasons their Lordships agree with the 
learned Judges of the High Court that there was no sub-letting 
by the respondent company. 


Their Lordships are, however, unable to agree with the 
High Court in their view that “the transaction does not 
amount to a transfer of any interest in the leasehold property.” 
They think it clear that pending the completion of the proposed 
sale the agreement purported to invest Bose with a definite 
interest in the quarries. He was entitled under it to dig the 
stone, convert it and sell the resultant product on his own 
account, and this, in their Lordships’ opinion, if it were an 
effective transfer, would be a breach of the covenants in the 
leases to the company and would entitle the appellant to forfeit 
them. The only question, their Lordships think, is whether it 
was an effective transfer. The judgment of the High Court 
continues, after the sentence quoted above, “assuming that it 
does, it is inoperative for want of registration of the docu- 
ment. Being an interest created in an immovable property of 
more than Rs. 100 the document was compulsorily registrable 
under section 17 of the Indian Registration Act and not having 
been registered has not affected the property under section 49 
of that Act.” Reading this sentence as meaning that the 
interest transferred was of the value of more than Rs. 100, as 
their Lordships think they must do, and assuming it to be 
correct, counsel for the appellant does not dispute the accuracy 
of the dictum, nor does he contend that if it was merely an 
attempted but wholly ineffective transfer there would be a 
breach of the covenants. His only answer is that there is no 
proof that the interest was, in fact, of the value of more than 
Rs. 100, and if not, registration would be unnecessary and the 
transfer would be effective. Their Lordships do not think 
that it is open now to the appellant to raise this objection. 
There was no contention before the Subordinate Judge as to 
registration or as to the value of the interest transferred. But 
it would clearly have been open to the appellant to take the 
point before the High Court if the value had really been in 
doubt. The High Court seem to have assumed that the value 
was over Rs. 100, but no protest or objection was made on the 
Secretary of State’s behalf either to the Court or in the appli- 
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cation for leave to appeal from their judgment. Nor indeed 
is the point raised in the appellant’s printed case before. the 
Board. If there had been any substance in the objection, the 
value could obviously have been determined either by the High 
Court or by a reference back to the Subordinate Judge. But 
their Lordships have little doubt that it cannot have been 
seriously disputed in India that the value of the concession 
was worth more than Rs. 100. The appellant’s contention is 
obviously one dependent upon proof of facts, and not merely 
a question of law, and their Lordships must hold therefore 
that it is not now open to him. 

It only remains to deal with the question of damages. As 
already stated, the respondent company by their plaint claimed 
Rs. 11,000 damages, and at the trial an issue was raised as to 
this in the ordinary form. Inthe judgment of the Subordi- 
nate Judge the issue is dealt with in the following words :— 


“In view of my findings on the issue No. 1 the plaintiff is not entitled to 
any damage or to any other relief in the suit. In fact no evidence on the 
-question of damage was adduced on behalf of the plaintiff.’ 


The High Court nevertheless, affirmed the respondent 
company’s right to damages and ordered the amount to be 
ascertained by further proceedings in the lower Court; the 
judgment contains the following passage :— 


“ The next question urged by the learned Government Pleader was that 
the plaintiff was not entitled to any damages for interference with the leases 
as it had abandoned the claim for them. I donot find any abandonment. In 
fact an issue about the damages was raised, but no evidence was given as 
parties very rightly wanted the determination of the main issue. When 
dealing with the question of damages the learned Subordinate Judge has 
stated that the plaintiff adduced no evidence. The remark is not justified, 
Both parties seem to have agreed that no oral evidence should be adduced 
and the case should be decided on the pleadings and documents.” 


Their Lordships can find no justification for this conclu- 
sion or for the learned Judges’ criticism of the Subordinate 
Judge. The order sheet of the proceedings in the trial Court 
is on the record of the appeal, and it contains nothing to 
suggest that the trial of the issue as to damages was postpon- 
ed, or that there was any agreement between the parties to 
that effect. Nor can Counsel for the respondent company 
throw any further light on the matter. In their Lordships’ 
opinion the proper inference is that the claim for damages 
was abandoned, and they think that the decision of the en 
Court on this point was erroneous. 
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For the reasons given above their Lordships think that 
the decree of the High Court dated the 7th February, 1936, 
should be affirmed only in so far as it granted the respondent 
company the declaration and injunction prayed in the plaint, 
and that the claim for damages should be disallowed. In 
their Lordships’ opinion the respondent company was entitled 
to its costs against the appellant in the first Court and to half 
its costs in the appeal to the High Court, and the appellant to 
half his costs before the Board against the respondent 
company: they will be set off in the usual way. 

Their Lordships will humbly advise His Majesty to, this 
effect. 

Solicitors for Appellant: The Solicitor, India Office. 

Solicitors for Respondents: Sanderson, Lee & Co. 

R: C. C.. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice MapHAvAaN NAI anp MR. 
Justice Kine, 


C. V. Vythinatha Aiyar .. Appellant* (1st Defendant) 





A V. 
C. V. Varadaraja Aiyar and ; 
others .. Respondents (Plaintiff and De- 
fendanis 2 to 6 and L. R. of 
2nd Defendant). 


Hinds Law—Joint family—Self-acquisitions of coparcener—Burden of 
proof—-Presumptions applicable—Extstence of nucleus~Inference to be drawn 
—Docitrine of blending—A pplicability. 

Under the Hindu Law it is only when a person alleging that the property 
is ancestral property proves that there was a nucleus by means of which other 
property may have been acquired, that the. burden is shifted on the party: 
alleging self-acquisitions to prove that the property was acquired without any 
aid from the family estate. In other words the mere existence of a nucleus. 
however small or insignificant is not enough. It should be shown to be of 
such a character as could reasonably be expected to lead to the acquisition of. 
the property alleged to be part of the joint family property. And where the: 
doctrine of blending is invoked against a person having income at his 
disposal and acquiring property, the reasonable presumption to make is that 
he had the income at his absolute disposal unless there is evidence to the 
contrary. 

` Case-law reviewed, 


` Appeal against the decree of the Coutt of the Subordinate 
Judge of South Malabar at Palghat in'O. S. No. 50 of 1928. 


* Appeal No. 548 of 1931. 29th September, 1937. ’. 
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T. M. Krishnaswamy Aiyar and P. S. Ramachandra Aiyar 
for Appellant. 

B. Sitarama Rao and P. S. Narayanaswamy Aiyar for 
Respondents. 


The judgment of the Court was delivered by 


Madhavan Nair, J.—One Varadaraja Aiyar died on the 
7th February, 1925, leaving movable and immovable pro- 
perties worth about Rs. 20,000. The first defendant-appellant 
is his son, and the plaintiff isthe son of the first defendant. 
Varadaraja Aiyar executed two wills, Ex. LX in 1912 and 
Ex. B in 1922. By the second will he revoked the first one. 
Under the first will his properties, described as his self- 
acquisitions and additions therefrom, were given to the first 
defendant. Under the second, a life interest in half the estate 
was given to the first defendant while the bulk of his estate 
was bequeathed to the plaintiff. The suit out of which this 
appeal arises was instituted by the plaintiff to declare that the 
plaintiff and the first defendant are entitled to a life interest in 
two equal shares over the suit properties with a remainder 
over to the plaintiff and his sons, to call upon the first defen- 
dant to render a full account of the entire estate left by the 
testator and in exclusive possession of the first defendant and 
pass a general administration decree against him. These 
declarations are asked for on the basis of the second will 
which dealt with the suit properties as the self-acquired pro- 
perties of Varadaraja Aiyar. The plaintiff has also an 
alternative claim. He stated that if the will is not valid, he 
may be given his half share of the properties free from 
encumbrances and with mesne profits. The first defendant 
attacked the validity of the second will. He stated that the 
will is not valid, that the properties are joint family properties 
and not his self-acquisitions, that Varadaraja Aiyar had no 
right to make the will, that.he.is not liable to render accounts, 
that he has spent large sums .on litigation and that he has no 
objection .to a partition, The second defendant is the mother 
of the first defendant. She is a legatee under the will. The 
third defendant is the daughter of the first defendant. She is 
also a legatee, and defendants 4 and 6 are tenants in possession. 

The main question for decision is whether the second will 
is valid; and this in its turn depends on the question whether 
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Varadaraja Aiyar or are to be treated as joint family properties 
over which he had no disposing power. The case of the first 
defendant-appellant is that all the properties standing in the 
name of Varadaraja Aiyar were acquired by him with a 
nucleus of family funds, that his “ earnings were freely thrown 
in the common stock and they all became by mingling with 
other joint family funds part and parcel of the joint family 
properties”; or in other words, that the suit properties were 
acquired by a blending of his own earnings and the amount 
which he got as ancestral property. The case of the plaintiff 
is that the properties are the self-acquisitions of Varadaraja 
Aiyar and that no portion which he got from his family was 
utilised by him in acquiring them. The question is which 
view is the right one. 

The learned Subordinate Judge on a careful consideration 
of the circumstances came to the conclusion that it cannot be 
said that the properties acquired by Varadaraja Aiyar are 
joint family properties, that though there was a nucleus of 
ancestral property it was not proved that the properties which - 
he acquired can be traced to the nucleus and that there is 
nothing in the evidence to show that Varadaraja Aiyar blended 
his private earnings with the ancestral property which came 
into his possession. In the circumstances he held that the suit 
properties were the self-acquired properties of Varadaraja 
Aiyar and on that basis gave the plaintiff the main declaration 
asked for by him. It is not necessary for the purposes of this 
appeal to refer in detail to the various other subsidiary reliefs 
as the findings on them were not seriously attacked before us. 


` We may also state that the first defendant challenged the will 


on the ground that it was obtained by fraud and undue influence 
exercised by the plaintiff on Varadaraja Aiyar, but the 
Subordinate Judge held that this plea was not made out and it 
has not been pressed before us in appeal. Another plea raised 
by the first defendant, that the streedhanam funds of his 
mother were also used in the acquisition of the properties, was 
negatived. by the Subordinate Judge as there was not any 
evidence to support the allegation that she had any streedhanam 
funds, and this also has not been pressed before us. 

The main argument urged in appeal is that a nucleus 
of joint family property came into the hands of Varadaraja 
Aiyar, that he did not keep separate accounts of the income he 
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derived from the family properties and his own private 
income, that once a nucleus has been proved, the presumption 
of law is that all the properties standing in the name of 
Varadaraja Aiyar are joint family properties, that if the plain- 
tiff claimed these as separate properties the burden of proving 
the same was on him and that the lower Court went wrong in 
the circumstances disclosed in the case in thinking that the 
burden of proof lay on the defendant and not on the plaintiff. 
It may be stated here that the judgment makes it clear that in 
the opinion of the Subordinate Judge, in the circumstances of 
the case the initial burden of proving that the properties are 
[not] * the self-acquired properties of Varadaraja Aiyar lay on 
the defendant. It is argued that there is no such foundation 
for any such presumption. 


The evidence in the case lies within a brief compass. We 
will first refer to the nucleus of ancestral property that came 
into the hands of Varadaraja Aiyar. Varadaraja Aiyar had 
an elder brother named Venkateswara Pattar. They were 
members of an undivided Hindu Brahmin family governed by 
the Mitakshara Law: Varadaraja Aiyar was born in 1843. He 
was in Government service for about 12 or 15 years. He 
himself stated in a deposition given by him in O. S. No. 64 of 
1892, Ex. XII, that he was in the employ of the Government 
for about 14 years. He worked as an overseer from 1870 to 
`- 1880; see Service Register Ex. II. The evidence does not 
‘show when he left the Government service. He was drawing 
a salary of Rs. 60 per month. In 1875 Varadaraja Aiyar and 
his brother effected a partition. A sum of Rs. 400 due from 
one Vellaya Moothan, was given to Varadaraja Aiyar. He was 
allowed to appropriate a further sum of Rs. 300 belonging to 
‘the family which was in his hands. He was also paid some 


cash. On the whole the total amount that came into the hands. 


of Varadaraja Aiyar under the partition was Rs. 2,630. A 
portion of the house had been set apart to the mother of the 
‘parties according to the partition deed and it recited that after 
her death Varadaraja Aiyar should be given a sum of Rs. 500 
for his share of the house. This sum of Rs. 500 also came 
into the hands of Varadaraja Atyar after the death of his 
mother but-long after the: acquisition of the suit properties. 
Thus it will be seen that at the material period the nucleus of 


* The word “not” has apparently been left out—Rep. 
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ancestral property which Varadaraja Aiyar had in his hands 
was a bare sum of Rs. 2,630 and nothing more. It may be 
mentioned here that the original family house which went to 
the share of Varadaraja Aiyar’s elder brother Venkateswara 
Pattar who died issueless came into the possession of Varada- 
raja Aiyar as reversioner after the death of his widow. 


We will now briefly refer to the properties which were 
acquired by Varadaraja Aiyar and how he acquired them. 
The partition, as already stated, was in 1875. On the 7th 
June, 1877, Varadaraja Aiyar advanced Rs. 2,000 to one 
Raman Nair under a simple mortgage bond Ex. IV. The 
bond was satisfied as may be seen from an endorsement on it. 
This bond was secured from Raman Nair’s nephew by the Ist 
defendant. He says the money got under the partition was 
invested by his father under Ex. IV. Beyond the fact that a 
sum of Rs. 2,000 was given to Raman Nair there is no eviderice 
to show what became of the money. It is not clear from the 
evidence who.made the endorsement or when it was made. 
There is no evidence to show whether any portion of this 
money was utilised by Varadaraja Aiyar in buying the proper- 
ties which will be referred to presently. If Varadaraja 
Aiyar had no personal income or if the private properties 
were acquired more or less at the time when this money was 
got back, it may be said that-the nucleus of ancestral property 
was used in the acquisition of some portion of the suit proper- 
ties. As will be seen presently the suit properties were 
acquired from time to time during various years, and the con- 
nection between the nucleus of ancestral property and the new 
properties acquired has not been, nor can it be established by 
the evidence in the case. On the 11th June, 1879, Varadaraja 
Aiyar advanced Rs. 1,500.to one Puthiyedath Mena Narayana 


‘Nambudti; see Ex. V. On the 24th March, 1881, he increased 


this sum to Rs. 4,500. On the 17th November, 1881, he paid 
another Rs. 500. A sum‘of Rs. 2,570 more was paid in cash 
and the jenm properties belonging to: Mena were sold to 
Varadaraja Aiyar under’ the jenm deed dated 1884, Ex. X. 
Thus between the years 1879 to 1884, Varadaraja Aiyar 
acquired jenm property worth Rs. 9,000. This is one of the 
properties dealt with under the will: Next year, on the 30th 
October, 1885, Varadaraja  Aiyar bought a house for 
Rs. 2,000. This was afterwards sold and with the sale proceeds 
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a kanom property known as Pallateri Nilom was acquired. In 
1895, Varadaraja Aiyar purchased another kanom property 
known as Payyathankannu estate for Rs. 2,750. Out of this 


sum of Rs. 1,500 was advanced before 1885. Both these kanom . 


properties were redeemed and the monies are now lying in 
Court. Before 1892 Varadaraja Aiyar owned a shop in the 
bazaar of Palghat, and he had advanced a sum of Rs. 4,000 to 
one Kandappa Tharakan. His own deposition already referred 
to shows that in 1892 he was worth about Rs. 20,000. The 
properties dealt with by Varadaraja Aiyar as his self-acquisi- 
tions in his will consisted of what has been enumerated above, 
these being: (1) the jenm property bought for Rs. 9,000 from 
Puthiyedath Mena, (2) Payyathankannu kanom property, (3) 
Pallateri kanom property, and (4) the house which he got 
on the death of his brother’s wife; and also some movables 
and cash. The question is whether the properties acquired by 
him can be treated as his self-acquisitions or whether they 
should be treated as family properties. _ 


Now, the position is this: It is clear that Varadaraja 
Aiyar had a nucleus of ancestral property of Rs. 2,630. He 
was in the employ of the Government for about 15 years 
drawing a salary of Rs. 60a month. He acquired the proper- 
ties already referred to in the course of a few years. There 
is no evidence that any portion of the ancestral money which 
he had with him went towards the purchase of any of these 
properties. Admittedly Varadaraja Aiyar did not keep any 
separate accounts of the income from the ancestral property 
or of his. own private income. The appellant says that 
according to the decisions it must be held that the presumption 
is that Varadaraja Aiyar combined his private earnings and 
the ancestral property which he got and blended the income 
arising from both and that he purchased the properties with 
the same. If this position is true, the defendant can rely on 
this presumption and the burden of proving that the properties 
were acquired with the private earnings will be on the plain- 
tiff. The Subordinate Judge held that there is no presumption 
in favour of blending of the two properties; that it should be 
held that the ancestral property was used for the maintenance 
of the family and for other family expenses and that the 
private earnings went towards the purchase of the property 
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which must therefore be treated as self-acquisition of the 
testator. ; 

First, we will deal with the presumption of law arising in 
the above circumstances. A large number of decisions of this 
Court as well as of other courts including a few of the Privy 
Council were brought to our notice in this connection. The 
decisions relied on in support of the lower Court’s position 
are these: In Narayana Rao v. Venkatakrishna Raol, it was 
held by Wallis and Seshagiri Aiyar, JJ., as follows: 


“ Under the Hindu Law mere living together of the members of a family 
will not make them joint owners of properties acquired by each individual 
member. There must have been a nucleus of ancestral property which was 
utilised for the purpose of making the subsequent acquisitions or the mem- 
bers must have thrown their joint earnings into hotchpot with the intention 
of giving up their individual rights in them.” 

Then the learned Judges quoted the following two obser- 
vations of Chamier, J., in Ram Kishan Das v. Tunda Mal2: 

(1) There is no presumption that property found in the possession of 
any one member is joint family property unless it is shown that the family as 
such possessed at least some property.” 

“ (2) It is only when a person alleging that the property is ancestral 
property proves that there was a nucleus of ancestral property by means of 
which other property might have been acquired, it is for the party alleging 
self-acquisition to prove that it was acquired without any aid from the family 
estate.” 


and stated that they agreed with these propositions. The 
learned Judges also referred to the decision in Dhurm Das 
Pandey v. Mussumat Shama Soondri Dibiah8. Both these 
decisions, Ram Kishan Das v. Tunda Mal? and Dhurm Das 
Pandey v. Mussumat Shama Soondri Dibiah3 were relied upon 
by the appellant’s learned counsel, and we will deal with them 
separately. For the present we will only observe that Narayana 
Rao v. Venkatakrishna Rao! is authority for the position that 
it is only when a person alleging that the property is ancestral 
property proves that there was a nucleus by means of which 
other property may bave been acquired, that the burden. is 
shifted on to the party alleging self-acquisitions to prove that 
the property was acquired without any aid from the family 
estate. In Vadamalai Pillaiv. Subramania Cheitiar4 it was held 
by Spencer and Devadoss, JJ., that where a father who 


— 








1. (1914) 27 M.L.J. 677. 
2. (1911) LL.R. 33 All. 677. 3. (1843) 3 M.I.A. 229. 
4, (1922) 16 L.W. 936, 
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obtained on partition with his brothers lands valued at Rs. 200 
and burdened with debts to the extent of Rs. 500 subsequently 
acquired with his income as dubash property worth Rs. 40,000, 
the nucleus was not sufficient to impress the subsequently ac- 
quired property with the character of joint family property. It 
was pointed out that the nucleus required for impressing a joint 
family character on the acquisitions of a member of the joint 
family must be of such value as could have reasonably formed 
the basis of such subsequent acquisitions. In Kannammal v. 
Ramathilakammali, Krishnan and Venkatasubba Rao, JJ., 
observed as follows :— 


“While there is a presumption that a Hindu family is joint until the 
contrary is proved, there is no presumption that a Hindu family is possessed 
of. property. The party alleging that the property held by any individual 
member of a joint family is joint family property must show that the family 
was possessed of some property with the aid of which the property in 
question could have been acquired. If thisis shown, and only then the onus 
shifts to the party alleging self-acquisition to affirmatively make out that 
the property was acquired without any aid from the family estate.” 


In Sankaranarayanav. Tangaratna?, Anantakrishna Aiyar, 
J., discussed most of the relevant cases bearing on the question 
and pointed out as follows :— 


“In some cases it is mentioned that mere possession of joint family pro- 
perty by a joint Hindu family would raise a presumption of law that all the 
property in the possession of a coparcener is joint family property. I should 
like to observe that the above position would be strictly correct only if 
the joint family property possessed by the joint Hindu family was such as 
would have enabled and led to the acquisition of the other property. If 

-having regard to the nature of the income from the admitted joint family 
property or otherwise the same could not have possibly helped in or led to 
the acquisition of subsequent property, then there is no presumption that the 
subsequent property is joint family property.” 


In Satchidanandam v. Subbaraju8, the question of onus in 
cases like the present was thus dealt with by Sundaram Chetty, 
J.:— 

“ Where the question is, whether an item of property in the name and in 
the possession of a member of a joint family is his own self-acquisition or 
the family property, there is the initial burden of proof on the party setting 
up that itis family property, to show the existence of ancestral or joint 
family nucleus by means of which the property in question may have been 
acquired. Where the existence of ancestral or joint family nucleus is proved 
and it is such as would reasonably be taken to have contributed to the acquisi- 
tion in question, or the acquisition is ordinarily traceable to such nucleus, to 
some extent at least, it would be presumed to be joint family property, unless 
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it is affirmatively shown by the other side, that the source of the purchase 
money was altogether different, and quite independent of the family nucleus, 
or that such nucleus was incapable of contributing anything to the purchase.” 


In Ramiah v. Mahalakshmammal, tlie following obser- 
vations were made by Venkatasubba Rao and Pakenham 
Walsh, JJ. :— 


“ The plaintiff puts his case thus: Some properties fell to the share of 
Subbiah at the partition; it must be therefore assumed that he purchased the 
items in question from the income of these properties. In other words, the 
contention is, that when itis shown thata Hindu father was possessed of 
some ancestral property, all his subsequent acquisitions must be presumed to 
be joint family property. With this contention we cannot agree.” 


And the learned Judges referred to the cases we have 
already mentioned. Narayanaswami Mudaliar v. Ratnasaba- 
pathi Mudali2, Sundaram Pillai v. Somasundaram Chettiar8 
and Venkataramayya v. Seshamma4 are recent pronouncements 
by this Court on this question. The facts of the first of these 
decisions are somewhat like those of the present case and the 
question of the burden of proof is discussed by Varadachariar 
and Horwill, JJ., at considerable length. In that case one S 
was making a very substantial income from his profession as a 
native medical practitioner. At the partition between S and 
his coparceners he obtained only certain immovable properties 
the annual income from which was below Rs. 200. He had 
a large family to maintain and the maintenance of the family 
alone must have cost a great deal, more than the income deriv- 
ed from the ancestral properties. His income from the 
profession must have contributed largely to the accumulation’ 
of wealth. S maintained no accounts. In these circumstances 
it was held (1) that the onus lay upon the person who pleaded 
that what was at any particular moment the separate property 
of a member of a joint Hindu family had at some later stage 
ceased to be so, to establish that it has been so dealt with as 
to have lost its separate character; (2) that plaintiffs could not 
succeed upon the mere circumstance that S kept no accounts 
and that it was not known how he dealt with the two sets of 
income; (3) that there was no reason to presume that Ss 
separate earnings were spent on the maintenance of the joint 
family and that the income from the joint family went in whole 
or in part into the investments. There is no presumption in 





1. (1931) 35 L.W. 30. 
2. (1937) 2 M.L.J. 906. 3. (1937) 1 M.L J, 364. 
4. (1937) 45 L.W. 422. 
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favour of blending. The presumption, if any, can only be of 
fact to be drawn in the light of all the surrounding circum- 
stances and in accordance with what is described in S. 114 of 
the Evidence Act as the common course of human conduct. In 
Sundaram Pillai v. Somasundaram Chettiar1, Varadachariar, J., 
followed his previous decision in Kuppuswami v. Ranganatha? 
and the proposition was repeated that it is only after it is 
shown that the family was possessed of some property with 
the aid of which the property in question could have been 
acquired, that the onus shifts to the party alleging self-acquisi- 
tion to affirmatively make out that the property was acquired 
without any aid from the family estate. In Venkataramayya 
v. Seshamma’ the same principle was once again asserted. In 
Kanshi Ram v. Shankar Das4, it was held that there is no pre- 
sumption that the members of a joint Hindu family possess 
their self-acquisitions as joint coparcenary property and that 
all acquisitions by members of a joint Hindu family are prima 
facie partible and the burden of proof lies on those who assert 
to the contrary. In Suraj Kumar v. Jagannath, it was held 
that there is no presumption that a particular property is joint 
family property having -been acquired with the aid of family 
funds. The question of presumption in cases like the present 

is thus dealt with: l 
“ Where itis provedor admitted thata joint family possessed such 


mucleus as could lead to the acquisition in question, it may be presumed that 
the later acquired property belongs to the joint family, having been acquired 


with the aid of the nucleus. Meré.existence'of a nucleus, however small or 


insignificant, is not enough. It should be shown to. be of sucha character 
as could reasonably be expected to lead to the acquisition of the property 
alleged to be a part of the joint family property.” 

The learned counsel for the appellant relied mainly on the 
decisions in Anandrao v. Vasantrao’, Ram Kishan Das v. 
Tunda Mali and Rajangam Aiyar, v. Rajangam Aiyars in 
support of his contention that when the existence of a nucleus 
-of ancestral property is proved, all the subsequent acquisitions 
must be presumed to be joint family property and that the 
burden of proving that they were self-acquired and not acquir- 





1. (1937) 1 M.L.J. 364. ‘2. “AXTL.R. 1937 Mad. 835. 


3. (1937) 45 L.W. 422. 4, ALR. 1928 Lah. 397, 
5. A.LR. 1935 All. 67. i 16. (1907) 17 MLJ. 184 (P.C.). 


7. (1911) LL.R. 33 AN. 677. 
8. (1922) 44 MLJ. 745: L.R. 50 I.A. 134: LIR. 46 Mad. 373 (P.C.), 
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ed with the family funds lies on the person who makes such an 
assertion. On examination it will be found that these cases do: _ 
not support him. In Anandrao v. Vasantrao! the same case 
is reported as a footnote in I1.L.R. 34 Mad. 362, thetwo salient 
features were that the family lived joint in one house and there 
was a nucleus of joint family property. The character of the 
Worli property (that is, the nucleus of the joint property) was. 
undisputed in the Bombay Court. The following observations. 
of the Privy Council with respect to this property explain the 
nature of the decision: 

“ The effect of the appellants in the present appeal has been to disparage _ 
the importance of the Worli property in comparison with the existing estate.. 
This argument, however, is deprived of much of its force by the fact that the 
comparison is with the enhanced value of the more recent acquisitions and 
their Lordships find sufficient evidence that the Worli property was of sub- 
stantial value and when it was sold some of the proceeds were used in defray- 
ing the cost of rebuilding the new house in which the joint family lived. This 
being so, a nucleus exists and the family is joint. The onusis therefore on. 
the party setting up a case of separate estate.” 

The meaning of their Lordships’ statement is clear. The 
ancestral nticleus was of such substantial value that it may 
well have contributed to the acquisition of the property in. 
question. As their Lordships say, as just stated that some of 
the proceeds of its sale was used in defraying the cost of 
rebuilding the new building in which the joint family lived.. 
In such circumstances, the burden of proving that the property 
is separate will be on the party setting it up according to the 
decisions noted above. It also appears in that case that the 
evidence of the tenor of family life proved the use of all the 
property as joint family property. Ram Kishan Das v. Tunda 
Mal? as already mentioned, is referred to in Narayana Rao v. 
V enkatakrishna Rdo8’ and the two propositions laid down by 
Chamier, J., have been accepted by this Court. The second 
proposition amplifies the first and lays down the law which has. 
been accepted ‘by this Court not only in Narayana Rao v. 
Venkatakrishna Rao’ but also in the subsequent decisions. In 
Dhurm Das Pandey v. Masset Shama Soondri Dibiah4; the 
passage relied on is: 


“Ttis allowed that this was a family who lived in commensality, eating: 
together and possessing joint property.” 





‘i. (1907) 17 M.L.J. 184 (P.C.). 
2,” (1911) LLR. 33 All, 677. 
3. (1914) 27 ML.J. 677. ` © a 4, (1843) 3 MLA. 229, 
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As pointed out in Narayana Rao v. Venkatakrishna Raol: 


“The Judicial Committee laid down that under these circumstances the 
mere fact that purchases were made in the names of individual members of 
the family was not evidence of separate ownership.” 


Evidently the joint property must have been substantial in 


value. Neither Ram Kishan Das v. Tunda Mal? nor Dhurm 


Das Pandey v. Mussumat Shama Soondri Dibiah’, in the opinion 
of the learned Judges, ran counter to the proposition which 
they laid down in that case, namely, that it is only when there 
is ancestral property by means cf which other property may 
have been acquired that the burden is shifted on the party 
alleging self-acquisition to prove that the property was acquir- 
ed without any aid from the family estate. The observations 
of their Lordships of the Privy Council in Rajangam Aiyar v. 
Rajangam Aiyar4 that: l 

“ The learned Judges of the High Court were, however, perfectly right 
in the view that the onus was on the defendant to establish that the properties 


he claimed as the self-acquired properties of his father, Krishna Aiyar, bore 
that character” 


must be understood in the light of the special facts of the 
case. Having regard to the principles laid down in the above 
decisions the mere proof by the defendant that his father had 
with him ancestral property of Rs. 2,630 will not by itself 
shift the burden on to thè plaintiff of proving that the subse- 
quently acquired properties were acquired with his private 
earnings. The defendant to shift the burden on the plaintiff 
will have also to prove that the ancestral property was such 


that by its means his grandfather may have acquired the 


subsequently acquired properties. In the light of the decisions, 
the presumption is against blending. As pointed out in 
Akkanna v. Venkiah5 with respect to an income derived by a 
Hindu widow from her husband’s estate, the reasonable 
presumption to make in respect of any person having income 
at his or, her, disposal is that he or she had the income 
at his or her absolute disposal unless there is evidence. to the 
contrary. 

_ ‘The question in the present case tnepatore is, has the 
defendant succeeded in showing whether this sum of Rs. 2,630 
could have contributed towards the purchase of the suit pro- 








:1. (1914) 27 M.L.J. 677. 2. (1911) LL.R. 33 Alt. 677, - 

: 3. (1843) 3M.1.A. 229, . 

4. (1922) 44 MLL.J. 745: L.R. 50 1.A.134: LL.R. 46 Mad. 373 at 381 (P.C). 
5. (1901) 12 M.L.J. 5: LL.R. 25 Mad. 351. 
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perties. The Subordinate Judge is emphatically of the opinion 
that the circumstances of the case show that after meeting all 
the expenses of the family, ordinary and extraordinary, nothing 
would have been left in the hands of Vara:laraja Aiyar to 
purchase the suit properties, and we agree with him in that 
view. The joint family of which Varadaraja Aiyar was the 
head consisted of himself, his wife and his two children. His 
elder son died early. The second child Ammu was born in 
1870 and was married in 1886 (see P.W. 3). The marriage 
expenses including the streedhanam and the making of jewels 
would undoubtedly have cost him some money. Varaddraja 
Aiyar had also to perform the upanayanam of the first defen- 
dant and also his marriage. It is easy to conceive that large 
amounts must have been spent by him for the ordinary 
expenses of the family and also for the extraordinary expenses 
in connection with the marriage, upanayanam, etc. It appears 
from the evidence that Varadaraja Aiyar has spent a large 
amount for the education of the first defendant who appeared 
thrice for the Matriculation Examination and failed, and he 
had to maintain him also. Assuming that the sum of Rs. 2,630 
would yield an interest of Rs. 260 a year, the learned Judge 
has shown in paragraphs 36 and 37 of his judgment that there 
would hardly be any sum left in the hands of Varadaraja 
Aiyar to buy the suit properties. After all, he had only a sum 
of Rs. 2,630 and he had to meet the ordinary as well as the 
extraordinary expenses of the household from 1871 up to the 
date of the execution of the will. It is a pertinent question to 
ask, why should we assume that this amount was not spent 
away in meeting these expenses and it was reserved for the 
acquisition of family properties while the monthly pay which 
he was getting was utilised by him for the ordinary and extra- 
ordinary expenses of the family? The presumption, as we 
have already stated, is against blending and it is only natural 
for a person to keep his self-acquired property separate from 
the joint family property meeting the expenses of the joint 
family from the joint family property. The learned Judge 
says: 

“If a calculation should be made of the amounts spent by him for 
ordinary as well as the extraordinary expenses incurred from 1874 up to the 
date of the execution of the will it would be seen that these amounts far 
exceed this sum of Rs. 2,630 and a further sum of Rs. 500 which Varadaraja 


Aiyar got from his brother after the death of his mother and the income that 
could be derived from this sum of Rs. 3,130 annually.” 


fe] 
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We accept this opinion having regard to the circumstances 
of this case. In both the wills it is stated that the properties 
are the self-acquired properties of Varadaraja Aiyar. The 
first defendant was his only son and was living with him at the 
time of the first will. He was then evidently very fond of him 
as he left the main bulk of the property to him. His subsequent 
conduct and his marriage with a Nair lady must evidently have 
prejudiced him in his eyes and this obviously led to the 
revocation of the first will and the execution of the second 
one. The quarrels in the family to which a mass of evidence 
relates has very little bearing on the question we have to decide 
and it is not necessary to refer to that evidence. On the whole, 
having regard to the presumptions of law and the evidence in 
the case, we cannot say that the learned Judge’s conclusion 
that the suit properties have not been proved to be joint 
family properties and that they must be held to be the self- 
acquired properties of Varadaraja Aiyar is not borne out by 
the evidence. 

The other findings of the learned Judge have not been 
seriously disputed before us. In the result the appeal fails 
and is dismissed with costs. 

B. V.V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ABDUR RAHMAN. 


Dasa E. Krishna Chetty .. Petitioner* (Petitioner) 
v. ; 
Kalavalu Pedda Narayanappa .. Respondent (Respondent). 


Madras Village Courts Act (I of 1889), Ss. 15, 21 and 73—Jurisdiction of 
Village Couris—Requisites of--Civil Procedure Code cannot apply where 
special tribunal has been given jurisdiction, 

Under S. 15 of the Madras Village Courts Act (I of 1889) only suits 
which are filed against persons who either reside within the local limits of 
their jurisdiction at the time of the commencement of the suit or carry on 
husiness or personally work for gain within their limits can be entertained by 
Village Courts. 

Where a suit was filed in a Village Court at the village of D and the 
defendant in his written statement questioned its jurisdiction and moved by a 
separate application to the District Munsiff under S.21 of the Act to with- 
draw the suit from the Village Court, but before the said application was 
heard the suit was heard ex parte and disposed of in favour of the plaintiff 
and therefore the defendant applied once again to the District Munsiff for 
setting aside the decree under S. 73, on the questions whether the Village 
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Court had jurisdiction and whether the dismissal of the application to set 
aside the decision was proper, 

Held, (1) that the bare statement that the cause of action arose within 
the Village Court’s jurisdiction under S. 15 of the Act was certainly not 
enough. Mere delivery of goods in dispute at village D as alleged in the 
case would not confer jurisdiction under S. 15. The position might have 
been different had the provisions of -the Code of Civil Procedure applied. 
But where a special tribunal, different from the ordinary Courts of the land, 
has been brought into being by an Act one should look to the specific grounds 
given in that Act which would confer jurisdiction on that tribunal. 


(2) That the order dismissing the application of the petitioner under 
S. 73 was improper and therefore should be set aside. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsiff 
of Anantapur dated 18th June, 1936, and made in O.P. No. 15 
of 1936. 

T. S. Narasinga Rao for Petitioner. 

Ramanujam and Venkataseshayya for Respondent. 

The Court.delivered the following 

JupGmeNt.—The only question which has to be decided in 
this revision relates to the jurisdiction of Village Courts con- 
stituted under the Madras Village Courts Act (1 of 1889). 
The tacts of the case are simple and may be briefly stated. A 
suit was filed by one Kalavalu Peddanarayanappa in the Village 
Court at Dharmavaram. The defendant in his written state- 
ment questioned its jurisdiction and moved the District Munsiff 
under S. 21 of the Act to withdraw the suit from the Village 
Court. Before this application was disposed of, the suit was 
decreed ex parte and the petition had therefore to be dismissed. 
The defendant then applied to the District Munsiff for setting 
aside the decree under S. 73. This has been dismissed and a 
revision petition has consequently been filed against that order. 

A perusal of S. 15 of the Act would show that the village 
courts can only entertain the suits which are filed against 
persons who either reside within the local limits of their 
jurisdiction at the time of the commencement of the suit or 
carry on business or personally work for gain within those 
limits. No jurisdiction has been conferred by the Act on 
Village Courts in cases other than those mentioned above. It 
has not been disputed before me that the defendant did not 
reside or personally work for gain within the limits of the 
Village Courts. jurisdiction. . The District Munsiff has reject- 
ed the defendant’s application on the ground that it was admit- 
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ted by him that he carried on business at Dharmavaram. If 
this were so, the order passed by the District Munsiff would 
be unassailable. Buton going through the defendant’s state- 
ment I do not find any such admission. He only stated that he 
purchases sarees at Dharmavaram. This surely does not mean 
that he was carrying on any business at Dharmavaram. The 
respondent’s counsel did not support the interpretation put on 
the defendant’s statement by the District Munsiff and rightly 
so in my opinion. He however contended that in so far as the 
defendant has failed to substantiate his allegation that the 
goods in suit were delivered to him at Hindupur, it should be 
held that the Village Court had jurisdiction to entertain the 
claim. 

The other ground which was raised by the respondent was 
that as the defendant petitioner did not appear before the 
Village Court deliberately, the ex parte decree could not be 
questioned now. The first contention assumes and wrongly so 
in my opinion that the burden of proving the want of jurisdic- 
tion lay on the defendant. The plaint contained no allegation 
of fact from which it could be inferred that the defendant was 
alleged to have been carrying on business within the jurisdic- 
tion of the Village Court. A bare statement that the cause of 
action arose within its jurisdiction is certainly not enough. 
Moreover the delivery of the goods in dispute at Dharma- 
varam would not confer jurisdiction on the Village Court under 
S.15 of the Act. The position might have been different if 
the provisions of the Code of Civil Procedure had applied. But 
a special tribunal, different from the ordinary Courts of the 
land, has been brought into being by this Act and one must 
look to the specific grounds given in the Act itself which would 
confer jurisdiction on that tribunal. The general provisions 
contained in the Code of Civil Procedure cannot be extended 
to the Village Courts and cannot be permitted to be added to 
the provisions contained in S. 15 of the Act.- - 


So far asthe other ground is concerned, I should have 
agreed with the respondent’s contention if any evidence was 
led on his behalf before the Village Court that the defendant 
was carrying on business at Dharmavaram and it was held by 
that tribunal that it was entitled to entertain the claim. 
Nothing of the kind appears to have been done by the Village 
Court and there is nothing on the record from which such an 
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inference could be drawn. It was for that reason apparently 
that the District Munsiff attempted to spell out the admission ` 
from the defendant’s statement, which, as has been already 
stated, is incapable of the interpretation placed upon it. In the 


. circumstances the Village Court must be held to have exercis- 


ed jurisdiction not vested init by law and to have passed a 
decree which it was not competent to pass. 


The result is that the order of the District Munsiff dismis- 
sing the petitioner’s application under S. 73 is set aside and 
the application before the District Munsiff is accepted and 
ordered. The District Munsiff will now proceed with the case 
and dispose of it according to law. The respondent shall pay 
the costs of the petitioner in this Court as well as those incur- 
red by him so far in the District Munsiff’s Court. Other costs 
will abide the event, 

K.G; —— Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PresENT:—MR. Justice PANDRANG Row AND MR, JUSTICE 
VENKATARAMANA RAO. 

Gaddam Ademma and another .. Appellants* (Plaintiffs 2 
and 3) 
v. 
Anam Hanuma Reddi declared 
major and guardian discharged, 
vide order dated 12th August, 
1937, in C. M. P. No. 2917 of 
1937 and others .. Respondents (Defendants 1 
- to 4 and 6 to 14). 


Hindu Law—Inheritance—Father’s half sister’s sonand mother’s brother's 
son——Former preferential heir—S pirttual benefit. 

As between a father’s half sister’s son and the maternal uncle’s son, the 
father’s half sister’s son is the preferential heir to a Hindu dying intestate. 


Jotindra Nath Roy v. Nagendra Nath Roy, (1931) 61 M.L.J. 442: L.R. 
58 I.A. 372: LL.R. 59 Cal. 576 (P.C.), applied. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nellore dated the 11th day of August, 1930 and 
passed in O. S. No. 44 of 1927, 

P. S. Raghavarama Sastri for Appellants. | 

Kasturi Seshagiri Rao and V. R. Venugopalan for 
Respondents. 





* Appeal No. 391 of 1931. ` 12th August, 1937. 
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The judgment of the Court was delivered by 

Venkataramana Rao, J.—The question raised in this 
appeal is whether the father’s half sister’s son or the maternal 
uncles son is the preferential heir to the estate of one dying 
intestate. The learned Subordinate Judge of Nellore was of 
the opinion that the maternal uncle’s son is the preferential 
heir. It is against this decision that this appeal has been 
preferred. It seems to us that this matter is concluded by the 
recent decision of the Privy Council in Jotindra Nath Roy v. 
Nagendra Nath Roy!. In that case the conflict was between 
father’s half sister’s son and mother’s sister’s son and their 
Lordships held that father’s half sister’s son is the preferen- 
tial heir. The ground of the decision is this. Both are 
atma bandhus and between bandhus of the same class “the 
spiritual benefit they confer upon the propositus is a ground of 
preference”. This was the principle laid down in Muthusami 
v. Muthukumarasami2 which was re-affrmed. Their Lord- 
ships held that a greater spiritual benefit is conferred upon 
the propositus by the father’s half sister’s son than by the 
mother’s sister’s son and asa measure of propinquity the 
spiritual benefit which they respectively confer should be taken 
in deciding the question of preference. So far as the mother’s 
brother’s son and mother’s sister’s son are concerned there is 
no difference in the application of this principle. Following 
the said principle we allow this appeal and hold that the 
father’s half sister’s son is the preferential heir. 

The decree of the lower Court is reversed and the case 
remanded to the lower Court for disposal of the further 
issues raised in the case. The appellant is entitled to the costs 
of this appeal which we fix at Rs. 150 from the respondents. 
As the appellants have filed the appeal in forma pauperis and 
as the court-fee if paid will have to be refunded we make no 
order as to the court-fee. 

S. V. V. Appeal allowed. 





1, (1931) 61 M.L.J. 442: L.R. 58 LA. 372: LL.R. 59 Cal. 576 (P.C.). 
2. (1892) 2 M.L.J. 296: LL.R. 16 Mad. 23. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HorwILL, 
Kalli Koravan .. Appellant* (Accused-Prisoner). 


Criminal Procedure Code (Y of 1898), S. 537—Misdirection in charge to 
jury—Evidence of receiver of stolen property—Judge’s charge to jury—No 
sufficient force in pointing out merely-the unsafety of relying on the evidence. 


Where a Sessions Judge in charging the jury said regarding the evidence 
of a person alleged to have been a receiver of stolen properties thus: “If 
you, Gentlemen, do not believe her evidence then there is nothing to connect 
the accused with these properties; and you will have to find him not guilty. 
But, if you feel that she is speaking the truth when she says that the accused 
pledged the vessels with her, then, in the absence of a satisfactory explana- 
tion on the part of the accused as to how he came by them, it is open to you 
to find that he is guilty’.” i 

Held, that the above statement was a misdirection to the jury since it did 
not point out with sufficient force, the unsafety of relying on her evidence as 
her position was very little different from that of an accomplice. 


Appeal against the sentence of the Court of Session of 
the Coimbatore Division dated 5th August, 1937 and passed in 
Case No. 59 of the Calendar for 1937, 


Appellant not represented. 
The Public Prosecutor on behalf of the Crown. 


The Court delivered the following 

JupGMENT.—That the offence complained of was com- 
mitted there can be no doubt, but the only evidence connecting 
the accused with the offence was that of P. W. 3, who i is 
undoubtedly an habitual receiver of stolen property. 


The learned Sessions Judge in charging the Jury said: 


“Gentlemen, the evidence of P. W. 3, which alone connects the accused 
with the crime, appears to show that she is not as innocent as she pretends: 
It is by no means unlikely that she is the receiver of the stolen property. 

Itis for you to see whether her evidence can be believed when she says 
that she did not know that M. Os. Nos. 2 to 5 were stolen when the accused 
pledged them with her. If she had received stolen property knowing therm 
to be stolen, she would certainly not own it here.’ But however, it is for 
you to see how far you should discredit her evidence regarding the fact. 
that she received the properties from the accused. 

If you, Gentlemen, do not believe her evidence, then there is nothing to 
connect the accused with these properties; and you will have to find him not 
guilty. But, if you feel that she is speaking the truth when she says that the 
accused pledged the vessels with her, then in the absence, of a satisfactory 
explanation on the part of the accused as to how he came by them, it is open 
to you to find that he is guilty,” 


in paragraphs.12 and 13 of the lower Court’s judgment. 





* Cr. Appeal No. 457 of 1937. 19th November, 1937. 
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This statement, although correct, did not, I- think, point 
out with sufficient force, the unsafety of relying on her 
evidence; for her position was very little different from that 
of an accomplice. The learned Sessions Judge then pointed 
out to the Jury that the absconding of the accused was a point 
against him, although it appears in doubt whether he was not 
absconding even before the offence was committed. 

It is with some reluctance that I describe the above as a 
misdirection; but I am justified in my opinion by the remarks 
of the learned Judge who admitted the appeal and who 
expressed a like opinion. 

The appeal is accordingly allowed and the conviction and 
sentence set aside, and the appellant ordered to be set at 
liberty. 3 
K. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. 


Rarichan (minor) by guardian Unnooli 


alias Madhavi .. Appellani* 
(Respondent) 
; v. 
M. R. Anantanarayana Aiyar .. Respondent 
e H (Petitioner). 


_ Appeal—Security for costs—Order against appellant being minor and 
pauper—When can be passed. 

The fact that the appellant is both a minor and a pauper will not by itself 
entitle him to resist an application for directing him to furnish security for 
the estimated costs of the appeal. Thus where it appears that such an 
appellant is a mere creature in the hands of persons well able to find security 
the Court may direct him to furnish security for costs. 

Seshayyangar v, Jainulavadin, (1880) I.L.R. 3 Mad. 66; Mani Bai v. Lodd 
Govind Doss, (1907) 18 M.L.J. 155; Saldanha v, Hart, (1920) I.L.R. 43 Mad. 
902; Narayana Rao v. Veerayya, (1933) 64 M.L.J. 433: I.L.R. 56 Mad. 323 and 
Subbiah Thevar v. Balasubramania Pandia Thalavar, (1931) M.W.N. 1157, 
referred to. 


Appeal under Clause 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Burn dated 18th February, 
1936 in C.M.P. No. 1281 of 1934,. petition for directing the 

‘appellant to furnish security for a sum of Rs, 1,250 being the 
probable costs of the respondent in Appeal No. 389 of 1933 








. * L.P.A. No. 27 of 1936. 2nd December, 1937. 
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preferred to the High Court against the decree of the Court of 
the Subordinate Judge of Calicut in O.S. No. 48 of 1932. 

S. Venkatachala Sastri for Appellant. 

C. S. Swaminatha Aiyar for Respondent. 

The Court made the following 


Orper.—In exceptional circumstances, it has been laid 
down, an infant plaintiff can be called on to furnish security 
for costs. (Mani Bai v. Lodd Govind Doss!.) In the caseof a 
pauper appellant again, it has been uniformly held in this pro- 
vince (though a different view prevails in the other Courts) 
that if special grounds are shown, he can be required to find 
security. (Seshayyangarv.Jainulavadin2, Saldanha v. Harts, 
Narayana Rao v,Veerayyat and Subbiah Thevar v. Balasubra- 
mania Pandia Thalavars.) Thus, the fact that the appellant 
here is both a minor and a pauper, does not by itself entitle 
him to resist the application. In this case the effect of Burn, 
J.’s order is that the minor pauper is a mere creature in the . 
hands of persons well able to find security. This being so, the 
learned Judge’s order is confirmed and the Letters Patent 
Appeal is dismissed with costs. 

B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE -ABDUR RAHMAN. 
Mahalakshmi Amma .. Appellant* (Plaintiff) 





v. 
Krishna Holla .. Respondent (Defendant). 


Indian Evidence Aci (I of 1872), S. 92—Document—Recital of fact— 
Whether could be contradicted—Consideration—Whether evidence of absence 
or failure could be let in, 

S. 92 of the Indian Evidence Act debarsa person who is a party toa 
contract from adducing any evidence which may “contradict, vary, add to or 
subtract from its terms”, but there is no justification for holding that the 
recitals of facts mentioned in the document cannot be contradicted, by evid- 
ence. 

Where a particular document in question stated a fact that the plaintiff 
was a relation of the defendant and the plaintiff herself denied it in the box 
it cannot be urged with justification that the defendant would not be able to 
traverse this recital again. 


1. (1907) 18 M.L.J. 155. i 2. (1880) I.L.R. 3 Mad. 66. 
3. (1920) I.L.R. 43 Mad, 902. 
4. (1933) 64 M.L.J. 433: I.L.R. 56 Mad. 323. 
5, (1931) M.W.N, 1157. 
* S5. A. No. 1000 of 1933. 5th November, 1937. 
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Evidence of the absence or failure of consideration for a document could 
always be adduced under proviso (1) of S. 92, even if the document had 
mentioned any consideration. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in A. S. No. 22 of 1933, presented 
against the decree of the Court of the District Munsiff of 
Kasargod in O. S. No. 276 of 1932. 

K. Y. Adiga for Appellant. 

K. Sanjiva Kamath for Respondent. 

The Court delivered the following 

JupcmMent.—The only point that has been urged in this 
appeal is that the defendant was debarred from raising the 
plea under S. 92 of the Indian Evidence Act. The document 
Ex. A which is the basis of the suit, only states that as the 
defendant’s wife was sickly and that the plaintiff had been 
serving him and looking after his children and had no other 
means of livelihood, the defendant would continue to give 
certain quantity of paddy to the plaintiff during her lifetime. 
It was also mentioned in the document that the defendant was 
a relation of the plaintiff’s. 

it was contended before me that the defendant should not 
have been permitted to adduce any evidence against the con- 
tents of this document. I might say at the outset that there is 


a great deal of difference between the terms of a contract and . 


the recitals of facts which are mentioned in a document. S. 92 
of the Indian Evidence Act debars a person, who is a party to 
a contract from adducing any evidence which may “contradict, 
vary, add to or subtract. from its terms”, but there is no 
justification for holding that the recitals of facts mentioned in 
the document cannot be contradicted by evidence. 

Taking the particular document in question I find for 
instance a statement of a fact that the plaintiff was a relation 
of the defendant. The plaintiff herself in the witness-box 
denied it. Can it be urged with any justification that the 
defendant would not be able to traverse this recital contained 
in Ex. A? There can only be one answer to the question. 

A great deal of stress was laid then by the counsel for 
the appellant on the contention that the plea raised and evid- 
ence led on behalf of the defendant to the effect that the defen- 
dant was only to receive paddy during her lifetime only if she 
served his wife and children could not be raised or substantiat- 
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ed by evidence as this was not covered by either proviso (3) 
or any other proviso to S. 92 of the Evidence Act. I do not 
agree with the contention. The defendant’s plea amounted 
really, in my opinion, to a plea of a failure of consideration. 
The defendant’s case was that the plaintiff was entitled to’ 
recover the paddy for as long as services were rendered by her. 
He was therefore willing to pay for the period for which the 
plaintiff served his wife and children after the document was 
executed by him. 

It may be stated at once that the document on the basis of 
which the suit was filed does not mention any consideration at 
all. But even if it did, evidence of the absence or failure of 
consideration could always be adduced under proviso (1) to 
S. 92 of the Evidence Act. The plaintiff’s assertion that 
future services might have been a motive but did not form a 
consideration for the document is also untenable. 

I would therefore repel the contention raised on behalf of 
the appellant that the evidence led on his behalf could not be 
adduced. 

The result is that the appeal fails and is dismissed with 
costs. 

K. C.’ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PRESENT:—MR. Justice HORWILL. 
The Public Prosecutor .. Appellant* 
v. 
Marimuthu Gounden and others .. Respondents. 





Evidence Act (I of 1872), S. 25—Confessions by accused to an Excise 
Officer—Whether the section could apply to an officer of the Excise Depart- 
ment, 

' An Excise Officer is not a Police Officer. S. 25 of ‘the Indian Evidence 
Act refers only to a Police Officer and a Court should ‘not extend it to other 
classes of officers merely on the grounds of similarity of function especially 
in view of the fact that the Evidence Act was introduced at atime when the 
methods of police were much, more open to attack than they, are now. ` 

Ameen Sharif v. Emperor, (1934) I.L.R. 61 Cal, 607 Œ. B. ), explained 
and distinguished: f f 


Appeal under S. 417 of the Criminal Procedure, Code, 
1898, against the acquittál of the aforesaid respondents 
(a¢cused) by the Pretionary. Second Class : Magistrate of 





* Cr. A. Nos. 245 to.248 of 1937. `> : 19th November, 1937, 
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Omalur in C.C. Nos. 1826 to 1829 of 1936, respectively, on his 
file. 

The Public Prosecutor in person. 

K. Aravamuda Aiyangar for Respondents. 

The Court delivered the following 


JupGMEN?T.—It appears that the Excise authorities had 
reason to suspect that illicit distillation was going on in a 
certain area and posted a number of Sub-Inspectors and peons 
in various parts of a forest at the early hours of the morning 
in the hope of detecting illicit distillation. At about 6 a.m. 
P.Ws. 1 and 2 detected the accused preparing wash for the 
purpose of distilling arrack. . They then took the accused to 
the Excise Circle Inspector who charged them with having been 
in possession of 19 gallons of fermented wash fit for illicit 
distillation and asked them what they had to say. Each admit- 
ted the offence saying that they prepared the wash for distil- 
ling arrack for their private use at Deepavali. The Magistrate 
who tried these accused acquitted them on the ground that the 
evidencé of P.Ws. 1 and 2 was not supported by that of such 
disinterested witnesses who could have been procured and also 
because he thought that although the accused had made a con- 
fession, yet it was not safe to rely on it, as it was retracted in 
Court. 


The Crown appeals on the ground that there are no. 


sufficient reasons for acquitting the accused; and the learned 
Public Prosecutor contends that, on the evidence, the accused 
in these appeals should have been convicted. 

It is contended by the learned Advocate for the accused 
that the evidence of confessions is inadmissible and in support, 
of this view he has referred me in particular to Ameen Sharif 
v. Emperor! in which a Full Bench of five judges, with one 


dissenting, held that an Excise Officer is a Police Officer within: 


the meaning of S. 25 of the Evidence Act. They were of 


opinion that as a general principle of equity, it was difficult to- 


distinguish, between the position of an-Excise Officer and a 
Police Officer and that an accused person was just as likely ‘to 
be induced to make a confession.on account of the official posi- 
tion of an Excise Officer as he would by that of a police officer. 
They further thought that the special provisions: of the Bengal 
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Excise Act make Excise Officers for the purposes of excise 
offences, Police Officers; and they pointed out that these officers 
had the same powers as Police Officers had with regard to 
cognisance and investigation of offences. The Full Bench of 
the Calcutta High Court followed a Full Bench of the Bombay 
High Court, whose decision naturally turned on the interpreta- 
tion of the Bombay Excise Act, which, in this respect, is similar 
to the Calcutta Act. The Madras Act, however, does not give 
Excise Officers quite the same powers as the Bombay and 
Calcutta Excise Acts, and for that reason this Court has on 
three occasions held that for the purpose of S. 25 of the 
Evidence Act, an Excise Officer is not a Police Officer. It 
appears to me that as S. 25 refers only to a Police Officer, a 
Court should not extend it to other classes of officers merely on 
grounds of similarity of function especially in view of the fact 
that the Evidence Act was introduced at a time when the 
methods of the police were much more open to attack than they 
are now. I therefore respectfully agree with the learned 
Judges of this Court who have held that the restrictive provi- 
sions of S. 25 should not be applied to Excise Officers. 


That a confession was made by the accused to the Excise 
Inspector appears not to have been denied by them in the first 
instance; and the confessions were recorded in writing and 
bear the thumb impressions of the accused. Apart from these 
confessions, we have the evidence of P.Ws. 1 and 2; and I can 
see no reason why they should implead innocent persons who 
were not found with the implements said to have been with the 
accused. The Excise Officers were lying in wait from the 
early hours of the morning looking for persons who ‘were 
illicitly manufacturing wash for distillation; and it 
can hardly be expected that disinterested persons would be 
willing to leave their beds and sit before dawn with the Excise 
Officers in the forest on the chance of their being able to 
render some assistance to them. I do not think that public 
opinion has yet reached the stage where villagers are prepared 


to undergo a great deal of inconvenience and discomfort for. 


the detection of minor crimes. 

There seems to be no reason at all why the learned Magis- 
trate should have rejected the evidence of P.Ws. 1 and 2 
especially when it was reinforced by the confession of the 
accused to the Excise Officer. The appeals are therefore 


i 
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allowed. The accused are convicted under S. 55 (g) of the 
Madras Abkari Act of being in possession of three pots of 
wash for the illicit distillation of arrack. They are sentenced 
‘to one month’s rigorous imprisonment and a fine of Rs. 100 
each or a further one month’s rigorous imprisonment in default. 


K. C. ——— Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] . 
PRESENT :—-MR. JUSTICE GENTLE, 


Most Revd. Dr. L. Mathias, S. C., 
the Archbishop of Madras and 
the President of the Catholic , 
Indian Association and another.. Plaintiffs* 


U 


Kilacheri Agricultural Co-operative 
Bank .. Defendant. 


Principal and agent—Principal, a Bank—Agent, secretary—Bye-law 
permitting secretary to receive moneys at Bank's premises—Secretary in the 
habit of receiving moneys in deposit by calling on depositors at their quarters 
—Receipt of a deposit—Receipt gwen to depositor—Counterfoil stating a 
‘wrong figure as received—Bank, tf liable to depositor—Effect of wrongful 
appropriation by secretary—Bank, if absolved from liability, 


One T, the Honorary Secretary of the plaintiff association, made a 
deposit with the defendant Bank through its secretary P. The Bank has 
‘its premises at a place called Kilacheri but its secretary was frequently in 
Madras, and when the plaintiff association desired to make a deposit upon 
fixed deposit with the Bank, the secretary M would call upon T and receive 
it on behalf of P’s Bank. Deposits were so madeon four other previous 
occasions and accepted by the Bank. On the occasion in question in suit T 
paid Rs. 5,300 to P at T’s office and received the usual receipt from the book 
of the Bank with P. But P appears to have entered in the counterfoil only 
Rs. 100 as received from T. It was in evidence that even in regard to the last 
deposit in question in suit interest was paid by P the secretary of the Bank to 
the plaintiff at their office in Madras and that with regard to prior deposits 
also interest was being paid in the same manner. It was not contended that P 
was not the secretary and treasurer of the defendant Bank nor that he was 
‘unauthorised to receive deposits, but it was contended that he had authority 
‘to receive deposits only at the Bank's premises and not outside and that this 
was outside the scope of his authority and not binding on the Bank, especially 
as only Rs. 100 was shown as received in the counterfoil. 


ttt tec 
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paiman Held, that P was the secretary and treasurer and had authority to receive 
moneys on deposit and he was their agent so to do and apparently acted in the 
piceri, course of his employment so to act. If therefore there was any limitation to 
Co-operative the secretary’s powers to receive deposits, it must be proved that such limita- 
Bank. tion was brought to the knowledge of the depositor T at the time or before 
he effected the deposit of the Rs. 5,300. The fact that the secretary made ` 
different entries upon the receipt given to T and the corresponding counter- 
foil and possibly put that money into his (P’s) pocket, can be no 
answer to the plaintifi’s claim. It may be that the principal (Bank) has not 
authorised this particular act of wrongful appropriation, but it has put the 
agent in his place to do that class of acts and has actually accepted prior acts 
in this manner, and as such it must be answerable for the manner in which 
that secretary has conducted himself in doing the business which it was the 

act of the Bank to put him in. 


Civil Suit No. 210 of 1935. 

V. Thyagarajan and G. A. Pais for Plaintiffs. 

C. S. Venkatachariar and D. Ramaswamy Aiyangar for 
Defendant. 

The Court delivered the following 

Jupcment.—This is a suit in which the plaintiffs are suing 
the defendants for a sum of Rs. 5,300, together with interest, 
which it is alleged was deposited by the plaintiffs or by those 
in whose shoes the plaintiffs now stand, with the defendant 
Bank, upon fixed deposit for a specified period, and at the end 
of that period, the money was not returned to the plaintiffs. 
In the written statement, in addition to formal matters such as. 
not admitting the allegations, it is alleged that the one who. 
received the actual deposit was not authorised by the defen- 
dants so to do, and was acting outside his authority when he 
accepted the deposit from the plaintiffs, that under the rules. 
and bye-laws of the defendant Bank the panchayatdars have a 
discretion to accept or not to accept a deposit of every descrip- 
tion before the Bank is bound by the deposit and that the mere 
receipt by the person who in fact received this money, namely,. 
the secretary, would not constitute a valid deposit and that the 
panchayatdars did not indicate their acceptance of the deposit. 
In other words, it is alleged in the written statement that the 
secretary of the defendants was acting outside the scope of his. 
apparent and obvious authority to the knowledge of the defen- 
dants when the money deposited was paid and further that the 
Bank have not under its rules and bye-laws accepted responsi- 
bility for this deposit to the knowledge of the defendants, 

On behalf of the defendants, no evidence has been called, 
and at the close of the plaintiff’s case, I was asked to adjourn. 
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the further trial for the defendants to be able at a future date 
to call evidence in support of their case. I refused the applica- 
tion, firstly because this case has been notified for some two 
or three weeks as being in the list for trial and parties should 
be ready for trial. If of course a witness is ill or is unable to 
be here, naturally one adjourns a case to enable the evidence 
of that witness to be called. Secondly the application, made 
when it was, in my view, had no support or justification for 
the grant of an adjournment. 


The facts are as follows :—The Catholic Indian Association 
of Southern India had funds at their disposal which apparently 
they desired to invest upon fixed deposits at profitable rates of 
interest. At all relevant times, Mr. Thambi Pillai was the 
Honorary Secretary of this Association, and it was he who in 
fact made the deposit, the subject-matter of this suit, as well 
as other deposits. In all, seven deposits were made by the 
Association through the gentleman I have mentioned, and the 
method in which they were made was this, with the excep- 
tion of the first one or two. The defendant Bank has its 
premises at Kilacheri, and again at material times, the secretary 
and treasurer was Mr. M. Papayya Naidu. That gentleman 
was frequently in Madras, and when the Catholic Association 
desired to make a deposit upon fixed deposit with the defendant 
Bank, the secretary and treasurer of the Bank would call upon 
Mr. Thambi Pillai. Money would then be handed over in cash 
to the Bank’s secretary and treasurer, and he would in return 
hand over to the Association’s representative a fixed deposit 
receipt. That fixed deposit receipt obviously comes from a book 
which is Ex. B-1, and Mr. Thambi Pillai, P. W. 1, said in his 
evidence which I accept, that so far as his recollection goes, 
the receipt was always a loose receipt. On this particular 
occasion, namely, 3rd October, 1929, Rs. 5,300 was handed over 
at the request of the Bank’s treasurer and secretary, a clerk 
at the Catholic Association’s Office filled up the blanks, it was 
signed by the Bank’s treasurer and given in exchange. That 
was the procedure in certainly five of the seven deposits. In 
the first two, the deposits were in fact made at Kilacheri by 
the local Catholic priest who was requested so to do by the 
authorities in Madras. In respect of all these deposits, interest 
has been paid by the defendants to the plaintiffs as and when it 
became due, perhaps a little time following the due date. In 
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respect of all the deposits except the last one, the one concern- 
ing this suit, the principal monies have been repaid by the’ 
defendants to the plaintiffs, and nothing arises in regard to 
those six earlier transactions. With regard to the last one, 
Rev. Mora who is the Vicar-General to the Archbishop of 
Madras, who is P.W. 2, has been called, and whose evidence I 
accept entirely, and he says that in the course of his duties he 
received interest in respect of the fixed deposit which is the 
subject-matter of this suit and he entered in his books at the 
time of receipt a record of payment of the interest, and interest 
was payable in the months of October in the years 1930, 1931, 
1932 and 1933, since the fixed deposit was for a term of five 
years from October, 1929, and would be repayable in October, 
1934, and that interest was paid in cash by the secretary and 
treasurer of the defendant Bank at the Vicar-General’s office. 
Father Mora also says that he received interest upon all the 
other deposits, six in number, made in the way I have already 
mentioned, in the same manner, namely, by the secretary and 
treasurer coming to his office, paying in cash amounts from 
time to time due in respect of interest on those deposits and 
that he recorded in his books, similarly as he did with this one, 
receipts of interest. In addition to the deposits which I have 
already mentioned and made by the plaintiffs or, as 1 said, those 
in whose shoes the plaintiffs stand, the defendants have received 
other deposits, and they have received them in exactly the same 
way, namely, their secretary and treasurer, the same man M. 
Papayya Naidu, going to the houses or offices of the potential 
depositors, receiving the amount of the deposit, mostly in cash 
and sometimes by cheque, giving a deposit receipt either loose 
already filled in or filled in at the house of the depositor, some- 
times torn from the counterfoil book, and on, I think, one 
occasion a mere acknowledgment was given of the receipt of 
the money paid and the fixed deposit receipt was sent a day or 
two later to the depositor from the Bank’s premises at 
Kilacheri. Witnesses P.Ws. 3, 4 and 5 speak to these other 
deposits which are entirely unconnected with those made by 
the plaintiffs. Those other deposits mentioned by the three 
witnesses above have been repaid by the defendant Bank except 
in regard to one of which there is no evidence that it has been 
repaid nor is there any suggestion put to the witnesses who 


spoke about it that the defendants repudiated it on the ground 
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that M. Papayya Naidu had no authority from them when he 
accepted those deposits. 


To this evidence, there is none called in rebuttal or in 
denial by or on behalf of the defendants. When the learned 
Counsel cross-examined the plaintiffs’ witnesses, he never sug- 
gested that anything they had said was inaccurate at all. Some 
of them were asked whether they had read the bye-laws of the 
defendant Bank, and they all denied having read them except 
P.W. 5, Father Soma, who said that after he had made a 
deposit he subsequently became a member of the Bank and then 
he did read the bye-laws, but then he was never asked to 
identify them or to deal with them, He was asked to give 
what they contained, but I pointed out to the learned Counsel, 
that if they were written they would speak for themselves 
when they were proved in evidence, but no copy was ever put to 
the witness for himto identify it. It is not contended by the 
defendants that the man who carried out all these transactions, 
M. Papayya Naidu, was not their secretary and treasurer nor 
that he was unauthorised to receive deposits. Undoubtedly, he 
was the secretary and treasurer, and hehad authority to receive 
deposits. It is alleged in the written statement that there was 
a limitation upon his authority to the extent that he could 
receive these deposits only at the business premises of the 
defendant Bank and not outside, Firstly, there is no evidence 
before me that there was any such limitation upon his autho- 
rity. Secondly, if there was such a limitation, then it would be 
incumbent upon the defendant Bank to prove that such limita- 
tion was brought to the knowledge of Mr. Thambi Pillai at. the 
time or before he effected the deposit of Rs. 5,300, the subject- 
matter of the suit, so that when he paid to the Bank’s secre- 
tary and treasurer that money, he would know that it was 
being received without any authority from his principal so to 
receive it in the way it was then being paid to him. As I said, 
it is not contended that the secretary and treasurer had no 
authority to receive money and to receive fixed deposit and 

_that he was not their agent so to do and it was not in the course 
of his employment so to act. Every act done by an agent in 
the course of his employment on behalf of his principal and 
within the apparent scope of his authority binds the principal, 
unless the agent is in fact unauthorised to do that particular 
act and the person with whom he is dealing is aware that the 
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agent in doing as he does is exceeding the authority given by 
the principal. This man had authority to receive deposits. Before 
the one, the subject-matter of this suit, evidenced by Ex. A-1, 
was effected, there were certainly four other deposits made by 
Mr. Thambi Pillai in the same way as this one was made, 
namely, either at the house or the office of that gentleman in 
Madras. In respect of those four deposits, I say four because 
of the total of seven, two of them were effected at Kilacheri, 
the defendants had paid before the date of this deposit and have 
paid since the date of this deposit interest upon those earlier 
deposits, and they have also at the date or some time thereafter 
of maturity and the expiration of the period mentioned in the 
fixed deposit repaid the principal. Therefore, upon the evidence 
before me, not only was there authority which one can describe 
as apparent, but there was, by the conduct of the defendants in 
ratifying the deposits accepted by the secretary and treasurer 
by paying interest and repaying the capital, express notice 
to Mr. Thambi Pillai. Whilst the principal moneys deposited 
were not repaid until a year or two after the deposit in ques- 
tion was made, and the repayment of the principal would not 
of course be express notice to Mr. Thambi Pillai, but the pay- 
ment of interest however was so, and the subsequent repayment 
of the principal by these defendants shows to me that they 
expressly authorised their secretary and treasurer to receive 
deposits in this way. Ex. A-3 a letter from the defendants to 
the plaintiffs dated 2nd April, 1930, signed by the gentleman 
who received the deposits, but written from the office of the 
company, deals with all the deposits which have been made up 
to that time, and it was apparent then that there were negotia- 
tions between the parties regarding an earlier repayment than 
the time fixed. There was no suggestion that that letter was 
written by the secretary of the defendant Bank without autho- 
rity nor that the panchayatdars or those who would be in 
authority over this man had not the facilities for seeing the 
correspondence and copies which would be kept.in the ordinary 
way. The question of the responsibility for the return of this 
fixed deposit arises after 3rd October, 1934. In Ex. A-4, 
dated 12th October, 1934, written by the plaintiffs to the 
defendants, the deposit receipt, Ex. A-1, was sent and request 
made for a fresh deposit receipt to be issued. It was contem- 
plated then that the plaintiffs should continue these deposits. 
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There was no reply from the defendants, but they wrote 
Ex. A-5 tothe Deputy Registrar of Co-operative Societies on 
15th October, 1934. In that letter, they informed the Deputy 
Registrar that whilst the deposit receipt records the payment 
of Rs, 5,300 in the counterfoil in the book retained among the 
Bank’s books there is entered a deposit of Rs. 100 in the name 
of M. Papayya Naidu, the Bank’s secretary and treasurer’ 
and that no details were found in their accounts regarding 
this transaction. Then they ask in what way a reply should 
be made. The matter apparently was one which was the 
subject of enquiry or decision by the Registrar of Co-operative 
Societies. I am not concerned in any way with the result of 
his decision, whatever it may be. But from that time, 
although several letters were written to the defendants by the 
plaintiffs and by their learned Counsel, no real reply was 
received and never was it suggested to the plaintiffs that when 
their secretary and treasurer accepted from the plaintiffs this 
deposit he was acting outside the authority which he had 
received from the defendants. That allegation appeared for 
the first time in the written statement in October, 1935. 
Although many defences are raised in the written statement, 
learned Counsel for the defendants told me to-day that he 
relies only upon two, and these areas follows:—(1) The secre- 
tary was not acting within the scope of his authority in issuing 
a receipt different from the counterfoil; in other words, in 
entering apparently the entry of Rs. 100 as received in the 
counterfoil of A-1 and Rs. 5,300in A-1 itself, he was acting 
outside the scope of his authority; (2) that asthe defendants 
are incorporated under the Co-operative Societies Act, they 
are a Bank and therefore as a Bank, every transaction which 
they carry out must be carried out by them at their business 
premises. So far as the first contention goes, I have no 
evidence as to the scope of this man’s authority except that he 
was appointed and at all material times acted as the secretary 
and treasurer. He received the deposits inthe ways I have 
mentioned, which deposits were honoured by the defendants by 
payment of interest and subsequent payment of principal. It 
may be and probably is true that he had no anthority to make 
different entries in any way upon receipts and upon their 
counterfoils, but if it is so, that can be no answer to the claims 
of the plaintiffs. I have dealt earlier with the responsibility 
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of a principal in regard to the acts of the agent. To my mind, 
this case is a fortiori oneof an agent’s apparent authority 
and also of express authority to act in the way in which he 
did. So far as the second defence raised is concerned, I was 
referred to the case of Thompson v. Belli in support of the 
contention made. ‘That case lends not the slightest support to 
the second defence which is relied upon to-day and it is abun- 
dant authority that the claim of the plaintiffs should succeed. 
That was acase where a woman paid to the manager of a Bank 
monies to be invested upon mortgage security. The Bank 
manager misappropriated the money, and his principals, the 
bank, were held responsible. Lloyd v. Grace, Smith & Co.2 
was a case in which the managing clerk of a firm of 
solicitors in England defrauded a lady of property and monies, 
and in carrying out the fraud he used his principal’s office. 
The lady concerned believed, as in fact the case was, that the 
clerk was the principal’s clerk, and she also believed that in 
executing the documents she executed and in following the 
advice which he gave he was acting for and on behalf of his 
principals, when he had himself appropriated the proceeds 
from the property. His principals, although personally 
entirely innocent, were held responsible for his frauds. I wish 
to refer only to the words of Mr. Justice Willes which were 
cited with approval by Lord Macnaughton in the last named 
case in which Mr. Justice Willes said (p. 733): 

“In all these cases it may be said, as it was said here, that the master 
had not authorised the act. Itis true, he has not authorised the particular 
act, but he has put the agent in his place to do that class of acts, and he must 
be answerable for the manner in which that agent has conducted himself in 
doing the business which it was the act of his master to place him in.” 

I merely refer'to this in dealing with the question of the 
responsibility of the present defendants in regard to the 
monies received by their secretary and treasurer. It may well 
be that that secretary and treasurer put that money into his 
pocket—and from the deposit receipt Ex. A-1, and the counter- 
foil of that deposit receipt Ex. B-1, the difference between the 
two amounts would indicate that that is the case—but that 
does not in any way excuse the defendants being responsible. 
In my view,-as I said earlier, this is an a fortiori case of the 
responsibility of the principals for the acts of their agents. 


(1854) 10° Ex. 10. 2. (1912)" A.C. 716 (HLL.). 
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The result is that this suit succeeds, and there will be a 
judgment and a decree in favour of the plaintiffs for a sum of 
Rs. 5,856 being the amount of principal and interest up to the 
date of suit, and for interest at the rate of 6ł per cent. from 
the date of the institution of the suit up to this day; the 
amount of all interest and principal together with all costs, 
which I award to the plaintiffs, will carry interest at the rate 
of 6 percent. Certified for two counsels. 

S. V. V. ——— Suit decreed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr, JUSTICE HORWILL. 
S. A. Subramanyam Chettiar and . 
another .. Appellants* (Respondents 
1 and 2—Defendanis 1 
and 2) 
v. 
K. G. Ethirajulu Chettiar and 
another .. Respondents (Petitioner 
and 3rd Respondeni— 
Plaintiff and 3rd Defen- 
dant). 
Mortgage suit—Simple morigage—Whether receiver could be appointed— 
Original order of Court allowing mortgagor to be in a portion of the 
house—Subsequent order to vacate—No constructive res judicata—Receiver 


has power to get order from Court to enable him to collect rent—Civil Proce- 
dure Code (V of 1908), O. 40, rr.1 and 2, 


Where in a suit on a mortgage the mortgagee obtained a decree and a 
receiver was appointed to collect rents from the mortgagor in possession of a 
portion of the suit property but because the receiver was unable to realise the 
rent an order was passed against the mortgagor to vacate the portion he was 
occupying, on the contention that the appointment of a receiver ina simple 
mortgage suit was wrong, f 


+ 


Held, thata receiver could be appointed in this case according to the law 
in this Presidency and if it was the law, it was a necessary concomitant of his 
office that he should be able to lease the property and that if he was obstruct- 
. ed by the mortgagor he could seek the aid of the Court to remove him, 

Paramasivan Pillai v. Ramaswami Chettiar, (1933) 65 M.L.J. 222: 1.L.R. 
56 Mad. 915 (F.B.), followed. 


Anandi Lal v. Ram Swarup, A.LR. 1936 All. 495 (F.B.); dissented from. 

Held, further, that the Courts allowing by its original order the mort- 
gagor to be in possession of the property could not be barring the later order 
to vacate by any principle of constructive res judicata. The Court certainly 
did not decide any question against the mortgagee either expressly or by 





* A. A.O, No. 443 of 1936. Be 16th September, 1937. 
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. a pi . t oe . . 
implication which would amount to a decision on some point which would 
prevent that point being raised ina subsequent stage of the suit. 


Appeal against the order of the Court of the Subordinate 
Judge of Madura dated 23rd September, 1936, and made in 
E. A. No. 463 of 1936 in O. S. No. 123 of 1930. 

K. V. Srinivasa Aiyar for Appellants. 


K. P. Mahadeva Aiyar and I. K. Deva Rao for Respon- 
dents. 


The Court delivered the following 

Jupcment.—The appellants mortgaged the property in 
question to the respondents. The respondents obtained a 
decree; but because of the various applications that the appel- 
lants made in this Court and other tactics that they adopted, 
the sale has not taken place even now. The respondents there- 
upon put in an application for the appointment of a Receiver 
and a Receiver was appointed. Certain allowances were given 
to the appellants for their expenses; and they were allowed to 
remain in possession of that part of one of the houses in which 
they lived. Subsequently, the present order was passed ordering 
them to vacate that part of the house also, because the Receiver 
was unable to realise any rent for the benefit of the mort- 
gagees. Hence this appeal. 

The learned Counsel for the appellants places reliance on 
Anandi Lal v. Ram Swarup), a Full Bench case of that Court. 
Their Lordships in that case came to the conclusion that 
although the first part of O. 40, r. 1 was wide enough to 
enable a Receiver to be appointed in all cases; yet cl. Zof that 
rule meant in practice that a Receiver could not be appointed on 
behalf of a simple mortgagee the reason being that the mort- 
gagee was not entitled to immediate possession and that the 
Receiver could not be appointed as there was no use in appoint- 
ing a Receiver if he could not enter into possession. This 
decision meant that a Receiver should not be appointed on the 
application of a simple mortgagee. It is conceded that the 
finding that a Receiver should never be appointed on behalf of 
a simple mortgagee is not the law current in this presidency; 
but it is contended that this Court, although holding in the Full 
Bench case Paramasivan Pillai v. Ramaswami Chettiar? follow- 
ing older cases that a Receiver could be appointed in such 





1. A.LR. 1936 All. 495 (F.B.). 
2. (1933) 65 M.L.J. 222: ILL.R. 56 Mad ‘915 (F.B.). 
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suits, this Court has nowhere given a finding that the second 
clause of O. 40, r. 1 did not apply to the possession and dis- 
possession of the mortgagor. It is seen however from a read- 
ing of the Allahabad case that the principal reason why the 
Allahabad High Court came to the conclusion that a Receiver 
ought not to be appointed in suits on a simple mortgage, is 
that cl. (2) of O. 40, r. 1 did not permit of a Receiver’s dis- 
possessing the mortgagor. Their Lordships of the Allahabad 
High Court expressed dissent from the judgment of the Full 
Bench of this High Court in Paramasivan Pillai v, Ramaswamt 
Chettiar! where the opinion was held ‘that the appointment of 
a Receiver was not dispossession at all as the Receiver held 
possession on behalf of the mortgagor, and merely preserved 
the profits from the property for the benefit of the mortgagee 
in case the mortgaged property was not found sufficient. I 
cannot therefore, in the face of Paramasivan Pillai v. Rama- 
swami Chettiar!, accept the reasoning in the Allahabad case 
which formed the basis of a decision completely at variance 
with that in Paramasivan Pillai v. Ramaswami Chettiar!. If, 
as is the law in this presidency, a receiver can be appointed it 
is a necessary concomitant of his office that he should be able 
to lease the property and that if he is obstructed by the mort- 
gagor he can seek the aid of the Court to remove him. If the 
arguments of the learned Counsel for the appellants were 
correct a Receiver in a mortgage suit would be able to do noth- 
ing at all if the mortgagor chose to resist him; for the mort- 
gagor could remain on his property and because he was in 
possession he could not be dispossessed. Even if he did not 
occupy the whole of the property himself but leased it to some 
other person, that other person’s possession would be posses- 
sion of the mortgagor, and the Receiver and the Court would 
be equally powerless to collect rent from that other person if 
he desired to pay the rent to the mortgagor himself. Cl. (d) 
of O. 40, r. 1 confers upon the Receiver power to manage the 
property and to collect the rents and profits thereof and he 
cannot do this against the obstruction of the mortgagor unless 
he is allowed to enter into possession himself. 

The next contention raised on behalf of the appellants is 
that as in a previous application by the mortgagee the Court 
did not see fit to eject the mortgagor from possession, the 
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mortgagee was estopped by the principle of constructive res 
judicata from again applying to the Court and asking it 
to eject the mortgagor. I cannot accept this contention. The 
Court may not have seen fit at a particular stage of the suit to 
pass an order evicting the mortgagor; but it was perfectly 
open to the Court if it saw fit at some later stage, to do so. In 
making its first order, the Court considered what was the most 
convenient course to adopt at that time; andin doing so it 
certainly did not decide any question against the mortgagee 
either expressly or by implication which would amount to a 
decision on some point which would prevent that point being 
raised in a subsequent stage of the suit. 

The last contention is that the Court has not found that 
the mortgagor by his conduct has merited such an order. It is 
clear however from a perusal of the order appealed against and 
from the various proceedings that have taken place at the 
instance of the mortgagor, that the mortgagor has succeeded 
for along period of years in preventing the mortgagee from 
realising the fruit of his decree. I am certainly of opinion that. 
the lower Court was quite justified in passing the order it did. 

In the result the appeal is dismissed with costs of the con- 
testing respondent. 

K. C. - Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :——MR. Justice VENKATARAMANA Rao. 
Kamakshi Ammal and another .. Appellants* (Defendants 
2 and 3) 





v. 
Krishnammal .. Respondent (Plaintiff). 


Hindu Law—Widow—Gift to her under a will by her husband—Gift of 
property insufficient—Claim of maintenance—-Whether allowable in the cir- 
cumstances—Rate of maintenance—Entire property of testator to be taken into 
consideration. 


The right of maintenance possessed by a Hindu widow cannot be taken 
away by any disposition made by her husband, and a donee under a will is 
bound to provide for her maintenance. This rule of Hindu law cannot be 
disputed. 

Where a Hindu widow who was proved to have received some amount 
under a will by her deceased husband claimed the right to maintenance on the 
ground that the amount bequeathed was insufficient, in the absence of any 
indication in the will that the amount received by her under the will had been 
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made in lieu of maintenance, there would be nothing to preclude her from 
retaining what she had got under the will as well as claiming maintenance. 


With regard to the rate of maintenance, the entire property of the 
testator including that taken by her under the testament will have to be taken 
into consideration in arriving at the rate to be fixed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in Appeal Suit No. 85 of 1931 preferred 
against the decree of the Court of the District Munsiff of 
Periyakulam in Original Suit No. 201 of 1929. 

B. Sitarama Rao and P. S. Narayanaswami Aiyar for 
Appellants. 


S. A. Seshadri Aiyangar for Respondent. 
The Court delivered the following 


JupGMENT.—Mr. Sitarama Rao has raised two contentions 
in this second appeal: (1) the plaintiff-respondent is not entitled 
to claim any maintenance from and out of the estate of her 
deceased husband, and (2) the rate awarded both for arrears 
of and future maintenance is excessive. It may be necessary 
to state a few facts for dealing with the first contention. The 
plaintiff is the widow of one Ramayya Aiyar who is the 
adopted son of one N. Venkateswara Aiyar. The said Ramayya 
Aiyar died on the 12th April, 1923, leaving him surviving his 
widow the plaintiff, his adoptive mother, Ramalakshmi Ammal, 
who is no other than the mother of the plaintiff’s natural 
mother, and a last will and testament dated 8th April, 1923. 
In and by the said will he bequeathed all the property which he 
then owned and possessed to both his mother and his wife 
the plaintiff. To his mother he gave property worth about 
Rs. 7,000, namely, a certain land and a house; to his wife he 
gave certain lands worth about Rs. 1,600. He directed his 
mother to discharge the debts left by him which were ascertained 
after his death to be about a sum of Rs. 1,192. This suit was 
filed by the plaintiff for a declaration that the will was not 
true or at any rate was not made by the testator in'a sound 
and disposing state of mind, and even assuming it to be 
genuine, her right to maintenance cannot be taken away by the 
said will. Both the Courts have concurrently found that the 
will was genuine and was made by the testator in a sound and 
disposing state of mind, and I see no reason to differ from 
the said finding. The learned District Munsiff, in addition 
to the property bequeathed by the testator to the plaintiff, 
allowed her a sum of Rs. 150 as and for future maintenance 
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from the date of plaint. He also awarded arrears at that 
rate and mesne profits from the lands bequeathed to her which 
were in the possession of the defendants 1 to 3, the first 
defendant being Ramalakshmi Ammal, and defendants 2 and 3 
being her daughters, who were on the date of suit in posses- 
sion of the properties left by the testator under a settlement 
deed executed by the first defendant. 

It is contended on behalf of the defendants-appellants that 
as ‘the testator made a specific gift of certain lands in favour 
of the plaintiff and she had elected to retain the said property, 
it is not open to her to claim any maintenance. I am not 
inclined to agree with the contention. The right to main- 
tenance possessed by a Hindu widow cannot be taken away 
by any disposition made by her husband and a donee under 
a will is bound to provide for her maintenance. This rule 
of Hindu law cannot be disputed. But what is contended is 
that the gift of property made by the testator in this case 
must be deemed to be in lieu of maintenance and so long as 
the will stands, she cannot have the lands and at the same 
time claim maintenance. But there is no indication in the 
will that the gift was made in lieu of maintenance. The only 
question would be, the husband having made a provision to 
the widow, was that provision sufficient or should the donee 
other than the widow be compelled also to contribute 
to her maintenance. The entire property including that taken 
by the plaintiff is liable for maintenance and so the property 
taken by her will have to be taken into consideration in 
arriving at the rate of maintenance to be fixed for her. There 
is therefore nothing to preclude the plaintiff from retaining 
the property and claiming also maintenance. What the lower 
Courts have found is that the income that she would derive 
from the property bequeathed to her under the will would not 
be sufficient to maintain her and therefore she would be entitled 
to have additional amount provided for her maintenance. 


Mr. Sitarama Rao contends that the learned Subordinate 
Judge in awarding the rate of maintenance has not taken into 
consideration that the mother the first defendant was directed 
to discharge the debts left by the testator and the kist payable 
on the lands. Having heard learned Counsel on the question 
of rate, in view of the fact that the mother was directed to 
discharge the debts left by the testator and having also regard . 
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to the fact that the property given to the plaintiff was given to 
her with absolute rights, I think the award of a sum of 
Rs. 150 both for past and future maintenance is a little too 
high. Having regard to the circumstances of this case, I 
would modify the decree of the lower appellate Court thus: 
In regard to the maintenance payable in future, the defendants 
do deliver 20 kalams of paddy and pay Rs. 25 in cash every 
year on or before 1st April of every year. In regard to the 
past arrears up to date, I would substitute for Rs. 150 a sum 
of Rs. 120 per annum. The decree for mesne profits as made 
by the lower Courts will stand. The plaintiff will also be 
entitled to the land bequeathed to her under her husband’s 
will and she will enjoy the same with absolute rights. I 
direct each party to bear his or her own costs of this second 
appeal. The memorandum of objections is dismissed but 
without costs. 


K. C. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN anp Mr. Justice Mocxert. 


Vatasseri Ittichathara Valia Manna- 
diar (Karnavan and Manager of 





Tarwad ) .. Appellant* (Peti- 
tioner—I1st Defen- 
dant). 


Civil Procedure Code (V of 1908), O. 21, r..90—Application under— 
Power of Couri to dismiss for default. 


Where the applicant fails to appear in support of his application under 
O. 21, r. 90, Civil Procedure Code, itis opento the Court acting under its 
inherent powers to dismiss the application for default. 


Appeal against the order of the Court of the Subordinate 
Judge of Palghat dated 5th October, 1936 and made in Miscel- 
laneous Petition No. 1119 of 1936 in E.P. No. 86 of 1935 in 
©. S. No. 31 of 1934. 

T. A. Anantha Aiyar for Appellant. 

The Court delivered the following 


JupGMENT.—We are unable to accept the contention of 
Mr. T. A. Anantha Aiyar for the appellant that because O. 9 
of the Civil Procedure Code does not apply to execution pro- 
ceedings the lower Court had no power to dismiss for default 
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the appellant’s application under O. 21, r. 90 of the Civil- 
Procedure Code. All the cases in which it has been held that 
O. 9 of the Civil Procedure Code is not applicable to proceed- ` 
ings in execution have been either cases in which applications 
have been dismissed for default or cases in which ev parte 
orders have been passed. The rulings have been that since 
O. 9 was inapplicable, the applications could not be restored 
nor the ex parte orders set aside. Nobody has suggested till 
now that the dismissal for default or passing of an ex parte 
order was without jurisdiction. We are prepared to hold that 
dismissal for default is well within the inherent powers of the 
Court. It is in our opinion absurd to say that the Court must 
proceed to give a decision on the merits, when the applicant 
fails to appear in support of his application. 

‘This appeal is accordingly dismissed under O. 41, r. 11 of 
the Code of Civil Procedure. 

B. V. V. ——— Appeal dismissed. 

[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. ALFRED HENRY LIionEL Leacn, Chief 
Justice, MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
MockeEtTT. ee 
Kotta Venkatraju Garu ..  Appellant® (6th Defen- 

dant) 


V. 
“ri Rajah Sahib Maharban Dostan 
Sri Raja Ravu Kumara Mahi- 
pathi Surya Rao Bahadur Garu, 
Sirdar, Rajahmundry Sircar and 
Maharaja of Pithapuram and 
others .. Respondents (Plaintiffs 
and Defendants 1 to 
5). . ` 
Madras Estates Land Act (Iof 1908),S.77—Water taken to raise wet 
crops on dry lands without landholder's permission from a tank—Tank con- 
structed for benefit of other ryots, not this ryot—Claim by landholder for 
extra sum for water so taken—Suti therefor under S. 77—If maintainable— 
Claim, if for rent—Reni in S.3 (11), meaning of—Tank, if an improvement 


qua this ryot~Landholder if can apply for enhancement of rent on that ground 
—Clause in patta that landholder “should on no account enhance the rent on 





4S, A. No. 848 of 1932, 8th December, 1937, 
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the holding”—If precludes landlord from claiming charge for water used like 
this without permission, 


Where a suit was filed by a Jandholder under S. 77 of the Madras 
Estates Land Act before the Deputy Collector against certain ryots for 
recovering certain extra sums of money from them in addition to the dry rate 
on.the ground that the ryots had taken water from his tank without permis- 
sion and raised wet crops on dry land with the use of such water, 


Held, that rent in S. 3 (11) includes ‘money payable for water taken 
without permission and the suit being one for recovery of the value of water 
taken without permission was therefore a suit for rent and not a suit in tort. 
As such the suit was maintainable under S.77 and could be instituted only 
before the Deputy Collector. 


The landlord could not take advantage of S. 3 before instituting the suit 
as this is not a case of a landlord attempting to recover a higher rent because 
of any improvement effected by him or at his expense for the benefit of this 
ryot. Here the landlord constructed the tank for the benefit of other 
tenants and his claim is that the defendant tenants have Laas the water 
without his permission. 

y An extra charge for taking landlord's water without permission is ‘rent’ 
within the meaning of S. 3 (11) of the Estates Land Act and it can be 
recovered as such and if such water is charged for, it does not amount to an 
enhancement of-rent. 


The provision in the patta that the tenant “should on no account demand 
a reduction or remission of cist either on account of excess inam or want of 
rain or for any other reason” and that the landholder “should on no account 
enhance the cist at any time on the said kamatham (holding)” does not 
preclude the landholder from instituting a suit for rent against his tenant 
for water taken without his permission, as it could not have been in the con- 
templation of the parties at the time the patta was drawn up that the tenants 
would take water from the landlord’s tank without his permission. 
Second appeal against the decree of the District Court 
of East Godavari at-Rajahmundry in Appeal Suit No. 81 of 
1930 preferred against the decree of the Court of the Deputy 


` Collector of Cocanadain Land Suit No. 2 of 1930. 


_ This second appeal was dismissed on 29th July, 1936 
and restored to file on 10th November, 1936 and came on 
for hearing on Tuesday, the 23rd day of March, 1937, before 
Mr. Justice Venkataramana Rao. 

V. Suryanarayana for Appellant. 


K. Subramaniyam for The Advocate-General dos the Ist 
Respondent. 


The Court (Venkataramana Rao, J.) made the following 
ORDER OF REFERENCE To A BENCH, 
This second appeal arises out of an action by a landlord 


to recover rent from a ryot holding a certain land under him. 
33 f 


+ 


F.B 


Venkat- 
maju Garu 


Maba raja 
of Pitha- 
puram. 


F.B. 


Venkat- 
raju Garu 


v. 

Maharaja 

of Pitha- 
puram. 


258 THE MADRAS LAW JOURNAL REPORTS. [1938 


Two points have been argued by- Mr. Suryanarayana in this- 
second appeal. One is based on the construction of the 
patta under which the tenant holds and the second is based 
on S. 30 of the Madras Estates Land Act. 


In regard to the first point, the contention is put thus: 
The land is held on what is known as Nimebadi tenure and 
that under cl. 4 of the patta the landlord is not entitled to 
claim any extra sum in addition to what is provided therein. 
The claim is made by way of a charge for water for raising 
wet crops on dry lands in addition to the dry rate mentioned 
in the patta for three faslis. Whatis known as “Nimebadi 
lands” is defined in Exhibit III thus: 

“The expression ‘N imebadi’ as used and understood by the Rajah and’ 
the ryots of the Pithapuram Estate connotes lands granted on favourable 
rent which is lower than the lawful rate previously payable on them or upon 
lands of similar description and with similar advantage in the neighbour- 
hood.” i 

Therefore cl. 4 in the patta, only means that so long as. 
the tenant raises dry crops on the land, the landlord is not 
entitled to charge any extra rent on any account whatever. But 
once the tenant raises wet crops on the dry land, cl. 4 would 
not apply. 


The second contention raises a question of some import- 
tance. Where in a particular year the tenant raises wet 
crops on. dry land with the use of the landlord’s water and if 
the landlord claims water rate for the use of such water in 
addition to the dry rate, can this extra claim be construed as 
an enhancement of rent so as to attract the provisions of S. 30 
of the Estates Land Act? In Venkatachalam Chetty v. 
Aiyamperumal Tevani, their Lordships Phillips and Kumara- 
swami Sastri, JJ., were inclined to hold that it would not 
amount to an enhancement of rent—vide the observations at 
pp. 706 and 707. Ina recent decision in Sundaram Pillai v. 
Karuppayee Ammal2, Venkatasubba Rao, J., doubts the correct- 
ness of this decision at page 31 where referring to it he 
observes thus: 


“I fail to see how an extra charge for water, when wet crops are raised. 
on dry land, having regard to the implications of S.30, does not amount to an 
enhancement.” 





1. (1919) 37 M.L.J. 248: LL.R. 42 Mad. 702. 
2. (1935) 69 M.L.J. 48: I.L.R. 59 Mad. 5. 
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‘On the other hand, Ramesam, J., does not seem to dissent 
from this decision; in fact, he rather approves it. At p. 15, 
the learned Judge remarks thus: 

“It was there held (referring to the decision in Venkatachalam Chetty v. 
Aiyamperumal Tevan') that a charge for taking water belonging to the land- 
lord is ‘rent’ and it is not enhancement of rent even if not consolidated with 
the rent proper. J agree with this proposition.” 

I may in this connection refer to the observations of the 
learned Chief Justice in Rajah of Vizianagaram v. Narayana- 
swami Naidul, 


I think itis desirable that this question should be con- 
sidered by a Bench and I accordingly refer the case for 
disposal by a Bench. I have not considered the other ques- 
tions which may arise on the decision of this question and the 
same will also be dealt with by the Bench. 


[The appeal came on for hearing before a Full Bench as 
constituted. ] 


V. Suryanarayana for Appellant. 


Sir A. Krishnaswamy Aiyar (The Advocate-General) for 
Respondents. 


The Court delivered the following 


Jupements. The Chief Justice.—This appeal arises out 
of a suit filed before the Deputy Collector, Cocanada, under 
S.77 of the Madras Estates Land Act, 1908, by the Maharajah 
of Pithapuram, to recover from the appellant and 5 other 
tenants an aggregate sum of Rs. 11-1-4 for water taken by 
them without his permission from his tank for the purpose of 
raising wet crops on dry lands in Faslis 1336, 1337 and 1338. 
Paragraph 5 of the plaint, which is in Telugu, has been tran- 
slated as follows: 


“The defendants have noright whatever to use the said water for the 
jirayati dry lands in the aforesaid manner. As the defendants used the said 
water unjustly the amount of Rs. 9-15-7 as per particulars hereunder towards 
tirva and cesses thereon, with interest (was due) and in spite of several 
demands by the plaintiff’s officials, both oral and written, the defendants did 
tot pay as mentioned above.” 





i 1. (1919) 37 M.L.J. 248: LL.R. 42 Mad. 702, 
2. (1935) 70 M.L.J..494 at 496 and 497. 
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The difference between this sum of Rs. 9-15-7 and 
Rs. 11-1-4 represents the claim for interest. The main lines 
of defence were: (1) the Revenue Court had no jurisdiction to 
entertain the suit as it was a suit in tort; (2) even if it could 
be treated as a suit for rent it could not be maintained as it 
amounted to a claim for enhanced rent contrary to the provi- 
sions of the Act; and (3) the terms of the patta precluded the 
plaintiff seeking extra rent. The appellant denied that the 
water belonged to the plaintiff and alleged that he had used it - 
for only one Fasli (1338), and then not on dry lands. The 
Deputy Collector dismissed the suit holding that the water 
belonged to the defendants and that the terms of the patta 
precluded the plaintiff from claiming any enhanced rent. An 
appeal followed to the District Judge of East Godavari, who 
held that the tank did belong to the plaintiff and that water had 
been used for the three Faslis mentioned in the plaint on dry 
lands belonging to the defendants. With regard to the pleas 
that the Revenue Court had no jurisdiction and that the suit as 
framed was bad he held that the Civil Court had no jurisdiction 
and that the plaintiff was entitled to recover. He disallowed 
the claim that the terms of the patta precluded any enhance- 
ment of rent. The findings of facts of the District Judge are 
conclusive and, therefore, before us the appeal has been 
confined to the three main questions. The appellant was the 
sixth defendant and he alone has appealed. 


With regard to the contention that the suit is in reality a 
suit to recover damages for tort, it should be borne in mind 
that it was instituted under the provisions of S. 77 of the Act 
which relates only to the recovery of arrears of rent. S. 3 (11) 
defines ‘rent’ as meaning whatever is lawfully payable in money 
or in kind or in both to a landholder by a ryot for the use or 
occupation of land for the purpose of agriculture and includes 
whatever is lawfully payable on account of water supplied by 
the landholder or taken without his permission for cultiva- 
tion of land where the charge for water has not been consoli- 
dated with the charge for the use or occupation of the land. 
Therefore rent includes what is payable for water taken with- 
out permission. The suit being a suit under S. 77 and being 
for the recovery, of the value of water taken without permis- 
sion, we consider that it must be treated as a suit for rent and 
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not a suit in tort. The word ‘unjustly’ was introduced 
obviously as meaning without right. 

The answer to the question whether the suit is maintaina- 
ble depends on the meaning to be given to the word ‘enhanced’ 
in S. 24 of the Act which says :— 

i “The rent of a ryot shall not be enhanced except as provided by this 
ct.” 

The appellant says that it is a suit for enhancement of 
rent and as the rent has not been enhanced in accordance with 
the provisions of the Act it cannot be maintained. The provi- 
sions of the statute which permit of enhancement are confined 
to S. 30 and to Chapter XI, which relates to the re-settlement 
of rents. S. 30 permits applications to be made by landholders 
for enhancement of rents in special circumstances. There are 
four grounds on which a landholder can apply under this sec- 
tion. Under sub-S. (7), the landholder may apply to the 
Collector to enhance the rent on the ground that during the 
currency of the existing rent there has been a rise in the 
average local prices of staple food-crops in the taluk or 
zamindari division. Sub-S. (iz) gives him the right of apply- 
ing when during the currency of the existing rent the produc- 
tive powers of the land have been increased by an improvement 
effected by him or at his expense. Sub-S. (tii) permits him to 
apply when a work of irrigation or other improvement has 
been executed at the expense of Government, and he has been 
lawfully required to pay in respect of the holding an additional 
revenue or rate to Government in consequence. Sub-S. (iv) 
allows him to apply when the productive powers of the land 
have been increased by fluvial action. 

The learned Advocate for the appellant has aie that 
the plaintiff could have applied under sub-S. (ii) of S. 30 for 
enhancement of rent, and if he had done so and obtained an 
order increasing the rent in respect of the three years the suit 
would have been in order, but as he has not secured an 
enhancement under this section the suit does not lie. This, 
however, is not a case of a landlord attempting to recover a 
higher rent because of any improvement effected by him or at 
his expense. S. 3 (4) defines ‘improvement’ as meaning with 
reference to a ryot’s holding any work which materially adds 
to the value of the holding, which is suitable to the holding, 
and consistent with its character, and which, if not executed 
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"on the holding is either executed directly for its benefit or 


after execution is made directly beneficial to it. Here the land- 
lord did not construct the tank for the benefit of the defen- 
dants or for the improvement of their lands. The water in the 
tank was intended for other tenants and his claim was that the 
defendant tenants had taken the water without his permission. 
In other words they had taken advantage behind his back of a 
work which was intended for other people. It is, therefore, 
not open to the appellant to say that the plaintiff ought to have 
taken advantage of S. 30 before instituting the suit. There 
were no circumstances which would permit of an application 
under S. 30. 

Before referring to the authorities on the question of 
what is enhancement, I might point out that S. 189 of the Act 
defines the jurisdiction of the Collector. The details of the 
suit and applications which a Collector shall hear and deter- 
mine are set out in Parts A and B of the Schedule. Item 3 in 
Part A is a suit by a landholder to recover arrears of rent. 
The second clause of S. 189 states that no Civil Court in the 
exercise of its original jurisdiction shall take cognizance of 
any dispute or matter in respect of which a suit or application 
might be brought or made in the Revenue Court. Therefore, 
this being a suit for rent within the meaning of the Act it 
could only be instituted before the Collector. 


The meaning of the word ‘enhanced’ has been the subject 
of much discussion in this Court. This discussion started when 
the Rent Recovery Act, 1865, was in force and has been con- 
tinued since this Act was replaced by the Madras Estates Land 
Act. The earliest case to which we have been referred is that 
of Thayammal v. Muitia’ where the question was whether the 
landlord had a right to charge water cess when a wet crop was 
cultivated on dry land or when a second wet crop was cultivat- 
ed on wet land. It was not denied there that water for these 
purposes had been taken from the proprietor’s tank, and it was 
held that the landlord was entitled to call upon the tenant to pay 
for the extra water and that this did not constitute an increase in 
rent. In that case there was no discussion in the judgment on the 
meaning of “enhancement”, but the matter was referred to in 
argument. A similar decision was given in Venkata Rao v. 





t 
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Vaithilinga Udayanı by White, C.J. and Davies, J. In 
Venkatachalam Chetty v. Aiyamperumal Tevan?, Phillips and 
Kumaraswami Sastri, JJ., held that a charge for taking land- 
lord’s water is “rent” within the meaning of S. 3 (11) of the 
Estates Land Act and does not constitute an enhancement of 
tent. 


A Full Bench of this Court consisting of Ramesam, 
Wallace and Jackson, JJ., considered the question in Dorai- 
swami Gurukkal v. Subramania Gurukkal’. In this case a 
ryot had used for the purpose of cultivating his land water 
from a tank belonging to Government, and Government requir- 
ed the landlord to pay for the water taken by the ryot. The 
landlord then sought to recover from the ryot what he had 
‘been compelled to pay to Government, and the question was 
whether this was a claim for enhancement of rent within the 
meaning of S. 24. The reference to the Full Bench was made 
by Srinivasa Aiyangar and Curgenven, JJ., and I will quote 
a passage from the judgment of Srinivasa Aiyangar, J., which 
shows in precise terms what is meant by the expression 
“enhancement of rent”: 

“ The expression ‘enhancement of rent’ in ordinary English parlance 
may apply to two different things: firstly, to any increase in the amount pay- 
able by the tenant to the landlord in relation to the holding, and secondly, to 
a larger amount being required to be paid by the tenant to the landlord in 
respect of the very things thata tenant has been previously enjoying and 
without any further advantages. Logically speaking, it is only the latter that 
can be regarded as constituting a real enhancement of rent. Ifin the place 
of half a dozen rooms ina flat the tenant comes to occupy two more rooms 
and the rent is proportionately increased, it cannot, properly speaking, be 
called an enhancement of rent; similarly, if the rent of the tenant should be 


increased let us say for electric lights installed in the house by the land- 
lord.” 


In deciding the reference Ramesam and Wallace, JJ., held 
that the claim was not a claim for enhancement within the 
meaning of the section. Jackson, J., dissented and in doing so 
expressed the opinion that the enhancement might vary from 
year to year. This would, however, conflict with the scheme 
and the provisions of the Act. There can only be an enhance- 
ment under S. 30 or under Chapter XI. S. 30, as I have point- 
ed out, deals with special circumstances under which a land- 

lord may apply, but when he applies and the application is 


1. (1901) 1 2MLJ.22, 
2. (1919) 37 MLJ. 2 : LER. 42 Mad. 702. 
3. (1927) 54 M.L.J. 361; ER 51 Mad. 266 (F.B.). 
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granted the order of the Collector fixes the rent which is to be 
paid by the tenant in the future, and he will be liable to pay it- 
until it is altered either by a fresh application under S. 30 or 
as the result of a re-settlement of rents under Chapter XI. 

A caseon Which the appellant has placed reliance is that 
of Sundaram Pillai v. Karuppayee Ammal! which was decided 
by Ramesam and Venkatasubba Rao, JJ. There Venkata- 
subba Rao, J., said (page 31): 


“ I fail to see how an extra charge for water, when wet crops are raised 
on dry land, having regard to the implications of S. 30, does not amount to. 
an enhancement,” 


and he discussed this question at considerable length. 
The appeal, however, did not call for a decision on the question 
because the evidence showed that the water was Government 
water, and consequently the tenant could not be required to pay 
any increased rent. Therefore, the remarks of the learned 
Judge on this question must be regarded as obiter dicta. 
Ramesam, J., accepted the view which found favour in 
Venkatachalam Chetty v. Aiyamperumal Tevan? and with 
great respect for all that was said by Venkatasubba Rao, J.; 
we consider this view to be right. 

The question is whether the word “enhanced” is to be 
given its dictionary meaning or whether it is to be given a 
special meaning so far as S. 24 is concerned? This difficulty 
could have been avoided by more careful drafting but we have 
got to consider the Act as it is. In our opinion S. 24 must 
be read in conjunction with S. 30 and Chapter XI. They con- 
tain the only provisions for enhancement of rent. S. 3 (11) 
in effect says that money payable for water taken without 
permission shall be deemed to be rent. Therefore it can be 
recovered as such and the authorities show that if such water 
is charged for it does not amount to an enhancement of the 
rent within the meaning òf the statute. The claim being one 
for rent within the meaning of S. 3 (11) the Civil’ Court was 
closed to the plaintiff and the claim could only, be enforced by 
proceedings instituted undér S. 77. We hold that it was pro- 
perly instituted and that the fact that the plaintiff sought to 
recover something extra for water taken by his tenants during 
the three years mentioned in the plaint does not mean that he 
was suing for enhanced rent within the meaning of S. 24. 


a’ 





1. (1935) 69: M.L.J. 48: LL.R. 59 Mad. 5. 
2. (1919) 37 M. L. J. 248: E L.R. 42 Mad. 702. 


I) THE MADRAS LAW JOURNAL REPORTS. . 265 


The argument that the terms of the patta precluded the 
plaintiff from instituting the suit must also be rejected. Itis 
true that paragraph 4 of the patta states: 

“ Itis settled that you should onno account demanda reduction or 
remission of cist either on account of excess inam or want of rain or for any 
other reason and that I should on no account enhance the cist at any time on 
the said kamatham (holding),” 
but when thè patta was drawn up it was never contem- 
plated that the tenants would take water from the landlord’s 
tank without his permission. The fact that the parties did not 
contemplate an increase in rent in the ordinary way does not 
preclude the landlord from requiring his tenants to pay for 
something taken without his permission.. The tenants took 
the water behind the back of their landlord and must pay 
for it. The law says that it may be recovered as rent and that 
is what the plaintiff sought to do in the suit out of which this 
appeal arises. 


It follows that we consider that the decision of the learn- 
ed District Judge is correct and that the plaintiff is entitled to 
hold the decree granted to him. It has, however, been brought 
to our notice, that the appellant was in fact a tenant for only 
one fasli (1338), and he will be only liable personally in 
respect of that year. The rent for three years will of 
course be a charge on the land. The decree will be modified 


to this extent. ‘The appeal having failed the respondent is- 


entitled to his costs. 


r 


Varadachariar, J.—I agree. ï only wish to add a few 
words in respect of an observation in Battina Appanna v. 
Raja Yarlagadda1 which has given rise to some criticism in 
later cases. The principle was there enunciated that where new 
circumstances have come into existence which require new 
adjustment there is no question of enhancement. If I may say 
so with due respect to the learned Judges, there was no difficulty 
in applying this principle to the facts of the case then before 
them, but the generality of the language used in the observa- 
tion gives room for criticism. _As has been pointed out in 
later decisions, the case.contemplatéd in S. 30 (ii). may well 
be held to fall within the general lariguage employed by.the 
learned Judges. -The same difficulty arises with reférence to, the 
passage in, the referring judgment of Srinivasa: Aiyangar, J., 
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quoted by my lord in the judgment just delivered. It therefore 
appears to me that the term “ enhancement” as used in the 
Madras Estates Land Act should not be understood either in 
its etymological.sense or even in the sense explained in Battina 
Appanna v. Raja Yarlagaddal, but in the light of the history 
of the decisions bearing upon the point in this Presidency. As 
shown in the judgment just delivered, it was well settled under 
the Rent Recovery Act of 1865, that the landlord was entitled 
to. claim extra payment when a tenant used the landlord’s 
water for raising a wet crop on dry land or a second crop on 
a single crop wet land. Asa matter of procedure, it had also 
been recognised that a claim of this kind would not amount to 
an enhancement which required the sanction of the Collector 
under the old Act. When Act I of 1908 was enacted, the 
Legislature seems to have accepted this view of the law both 
as to the right of the landlord as well as to the necessity 
for the Collector’s sanction. It is only in respect of advantages 
which might be said to have brought about a new state of 
things that proceedings under S. 30 were contemplated and 
not for temporary advantages which at his option the tenant 
might have enjoyed by the use of the landlord’s water in a 
manner which he had no right to do. The combined result 
was achieved by carrying the substance of the proviso to S. 11 
of the old Act into S. 30 and by embodying the effect of the 
previous case-law in the definition of ‘rent’ in S. 3 (11) 
of the Act. The very way in which the definition is framed 
clearly implies that prima facie such a payment will not be~ 
included in the conception of rent; but, for the purpose of 
facilitating the recovery of the same by the landlord, and 
also with a view to encourage such user instead of regarding 
it as an illegal or prohibited act, the legislature preferred to 
embody the effect of the case-law by giving an extended defini- 
tion to the term ‘rent’ in the new Act. It is true that, as 
pointed out by Venkatasubba Rao, J., in Sundaram Pillai v. 
Karuppayee Ammal?, the extension of the definition will not 
of itself give a right to the’zamindar to impose a charge but 
the zamindar was assumed to have the right as declared in the 
older cases and the definition was so framed only to indicate 
the manner in which the zamindar was entitled to recover it. 
The distinction between payment for temporary advantages of 
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this kind and payment of an enhanced rent in the real sense 
contemplated in the Act is clearly brought out, if I may 
say so, in the judgment of Raja of Vizianagaram v. Narayana- 
swami Naidul. In the former case, the basic rent remains the 
same and the tenant is entitled at his option to take the water 
or not; in the latter case, the basic rent itself is raised and the 
tenant will continue to be liable to pay the higher rate of rent 
whether he cultivates the land or not and whether he takes the 
water or not, unless he takes steps in the manner provided for 
in S. 32 (3) to get the rent reduced. 


I wish to add a word about another point raised by 
Mr. Suryanarayana, namely, that the zamindar will be entitled, 
even under the older decisions, to claim payment when water 
is taken from his tank only if there. is a contract express or 
implied between the parties providing for such payment. It 
is no doubt true that in many cases there used to be a clause to 
this effect in the pattas, providing for the contingency of the 
tenant taking water from the landlord’s tank for raising wet 
crop on dry land or a second cropon a single crop wet land; 
but I cannot accede to the contention that the zamindar’s right 
is limited to such cases. The appellant’s argument is no doubt 
supported to some extent by the observations of Srinivasa 
Aiyangar, J., in Venkatayya v. Kistappa? but it is not easy to 
reconcile them with the express provision in the Act which 
contemplates a payment for the use of such water even when 
it is taken without the landlord’s permission. It does not seem 
to me right to assume that the legislature contemplates only a 
contractual right. Cases which may even be regarded as claims 
for damages on the ground of unlawful use of water are 
equally within the terms of the section ; the legislature preferred 
that even such claims should be treated as claims for ‘ rent’ 
instead of claims for damages, it being to the interest both of 
the landlord and of the tenant that such user should not be 
prohibited as tortious (cf. S. 45 of the Act of 1908 as to 
‘rent’ being payable even by a trespasser). 

` Mockett, J.—I agree. 


S. V. V. —— Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :——Lorp WRIGHT, Sir GEORGE LOWNDES AND SIR 
GEORGE RANKIN. 


The Mercantile Bank of India, Limited .. Appellants* 
v. 
The Central Bank of India, Limited .. Respondents. 


Banker and customer—Estoppel—Goods pledged to Bank by merchants 
~—Railway receipt lodged with Bank—Return of documents to pledgors as 
matter of convenience—Documents fraudulently used by pledgors to obtain 
advance on goods from another bank—Whether first pledgees estopped from 
denying title of second pledgees—Contract Act (IX of 1872), S. 178. 

A firm of merchants carried ona large business in ground nuts, consign- 
ments of which they regularly received by railway for export. Each 
consignment was covered by a document called a railway receipt, a document 
of title within the meaning of S. 178 of the Indian Contract Act. Under a 
railway receipt the merchants were entitled to delivery from the Railway 
Company. Two banks, the M bank and the C bank, from time to time made 
loans to the merchants on the security of goods covered by the railway 
receipts, the merchants delivering the railway receipts to the banks by way of 
pledge. In practice, the banks, as a matter of convenience and only in order 
to facilitate the clearing of the goods, returned the railway receipts to the 
merchants. The merchants, having obtained an advance from one of the 
banks, made use of this practice to obtain second advances on the same goods. 
from the other bank. The M bank, but not the C bank, placed their stamp 
on railway receipts which they took by way of pledge. When the railway 
receipts were stamped, the merchants obtained the second advance by obtain- 
ing delivery of and pledging the goods themselves. In due course the frauds 
became known and the merchants were declared insolvents. The C bank 
brought an action against the M bank for conversion in respect of consign- 
ments of goods on which the merchants had obtained advances from the M 
bank after first pledging them to the C bank, and the M bank set up a plea 
of estoppel, A 

Held, upholding the claim of the C bank, that the C bank had not, in their 
dealings with the merchants in respect of the goods, committed any breach 
of duty tothe M bank, having only dealt with their property in the normal 
way of business; and that the principle. of estoppel by .conduct or by 
representation did not apply as there was no duty owing by the C bank to 
the M bank. 

Commonwealth Trust, Lid. v, Akotey, (1926) A.C: 72, considered; 
Lickbarrow v. Mason, (1787) 2 T.R.63 : 100E.R. 35, discussed and criti- 
cised ; Dictum of Lord Sumner in Jones (R. = ), Lid.v. Waring & Gillow, Lid., 
(1926) A.C. 670 at 693, followed. 

Held, further, that the railway receipts did not on their face contain a 
representation that, when they were presented by the merchants to the M 
bank, the merchants were invested with full disposing power over,the goods 
and that the C bank were not in default because they omitted the precaution 
of putting their stamp on the railway receipts pledged to them. Even if to 
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do so had been a usual practice, so that failure to adopt it could have been 
charged against the C bank, the M bank would not be entitled to rely on 
that fact, because of the absence of any duty on the C bank as between them- 
selves and the M bank to adopt the practice. 


Decision of the Madras High Court reported in The Mercantile Bank of 
India, Ltd. v. The Central Bank of India, Lid., (1935) 69 M.L.J. 509, affirmed. 
Appeal from a judgment and decree of the High Court, 
Madras, in its appellate jurisdiction (Beasley, C.J. and Cornish, 
J.), dated 24th January, 1935, dismissing an appeal from a 
judgment and decree of Stone, J., dated respectively 9th 
August and 15th November, 1932. 


The appellants, the Mercantile Bank of India, Ltd., were sued 
by the respondent bank for damages for conversion of goods, The 
goods in question having been pledged tothe respondents, the 
pledgors fraudulently repledged them to the appellants. The 
pledgors having become insolvent, the respondents sued the appel- 
lants for damages for conversion. The appellants ‘pleaded that the 
respondents were estopped by their own conduct from denying the 
appellants’ title to the goods, The High Court, affirming the deci- 
sion of Stone, J., decided against the plea of estoppel, and gave 
judgment for the respondents. The facts are fully stated in the 
judgment of the Board, and in the judgment of the High Court 
reported. in The Mercantile Bank of India, Ltd. v. The Central 
Bank of India, Lid., 


A. T. Miller, K. C. and C. P. Harvey for Appellants.—The 


railway receipts were not merely documents of title to the goods to’ 


which they related. They were expressed in language which 
represented the merchants as being the only persons entitled to 
take delivery of the goods. That representation was one on 
which the appellants were entitled to rely, and indeed the respon- 
dents themselves relied on it in making their advances. Thelimited 
purpose for which the respondents handed the railway receipts 
hack to the merchants nevertheless involved that the documents 
would be produced to other persons. Those persons would 
naturally be induced to believe that the merchants were the only 
persons entitled to deal with the goods.. Moreover, the return of 
the railway receipts to the merchants amounted in the circum- 
stances to a representation that the merchants had authority to 
deal with the goods, The decision of the High Court that the 
respondents were under no duty to the appellants in the matter is 
unsupported by authority. The respondents were in default in 
placing the merchants in possession of the railway receipts with- 
out indicating on those documents that the apparent right to 
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possession of the goods was in fact only a bare right of custody in 
the merchants, and the production by the merchants of the receipts 
to any one necessarily conveyed the impression that the merchants 
had the right to dispose of the goods. 

Sir Stafford Gripps, K.C. and W. Wallach for Respondents.— 
The respondents never placed the merchants in possession of the 
goods. The merchants were merely granted custody of the goods 
for aspecific and limited purpose. The case was one where goods 
in the lawful possession of a carrier were obtained from him by a 
third party by fraud, The respondents are not estopped from 
denying the appellants’ title to the goods, because(a) there was no 
representation by them (the respondents) that the merchants were 
free to dispose of the goods, and (b) there was no duty as between 
the respondents and the appellants of breach of which the latter 
are entitled to complain. 

Miller, K.C. and Harvey replied. 

3rd December, 1937. Their Lordships’ judgment was 
delivered by 

Loro Wricut.—The appellants and the respondents are 
limited companies carrying on the business of bankers in 
Madras. The’ appeal is against the judgment of the Appellate 
Court of Madras who have held the appellants liable to the 
respondents for the conversion of their property. The question 


arises out of a series of frauds committed by a firm of 


merchants named C. K. Narayana Iyer & Sons, who will be 
referred to hereinafter as “the merchants.” They were a 
firm who, until the frauds became disclosed, had enjoyed the 
highest standing and repute in Madras, where they carried on 
a large business as buyers and exporters of ground nuts. 
Their practice was to purchase the ground nuts from the up- 
country growers and have them despatched by rail to Madras. 
The railway companies and the Madras Port Trust, which had 
its own railway system within the Port, had a working arrange- 
ment between them under which the Trust took over the 
consignment of nuts on their arrival at the Port and lodged 
them in the first instance in their go-downs. The ground nuts 
were covered in-respect of each consignment or wagon load by 
a document called a “railway receipt,” which contained 
particulars of the goods and the names of the consignor and 
consignee. In all the consignments in question in these 
proceedings the merchants were entitled to obtain delivery of 
the goods under the railway receipts, either because they were 
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named as the consignees or because, if they were not so named, 
the document had been endorsed by the named consignee. The 
railway receipts contained conditions to the effect that the rail- 
way receipt must be given up at destination by the consignee, 
failing which the railway might refuse to deliver, and that the 
signature of the consignee or his agent in the delivery book at 
destination should be evidence of complete delivery. They 
also provided that if the consignee did not himself attend to 
take delivery he must endorse on the receipt a request for 
delivery to the person to whom he wished it to be made. 


Both the appellants and the respondents had been in the 
habit of making loans to the merchants on the security of the 
goods covered by the several railway receipts. The practice 
was that the merchant should deliver to the bank the relevant 


railway receipts by way of pledge, giving at the same time to 


the bank a promissory note for the amount advanced and a 
letter of lien. The bank would then pass the railway receipts 
on to their own go-down keeper so as to enable him to obtain 
possession of the goods. What was in practice then done was 
for the bank’s go-down keeper, in order to avail himself of the 
merchant’s services, to hand the railway receipts back to the 
merchants, but only for the specific purpose of clearing the 
goods from the Port Trust and storing them in the bank’s 
go-down. The character and effect of this course of business 
was discussed by the Board in the case of the Official Assignee 
of Madras v. The Mercantile Bank of India, Ltd.t. It was there 
held that the railway receipt was a document of title within 
the meaning of S. 178 of the Indian Contract Act, 1872, and 
that a pledge of the railway receipt operated under that section, 
which was in force at material times but has since been 
repealed, as a pledge of the goods, though by the general law 
a pledge of documents is not prima facie deemed to be a 
pledge of the goods. It was also held by the Board in that 
case that the pledgee did not lose his right of property as 
pledgee by parting with the custody of the railway receipts or 
by entrusting them to the merchants or their agents or 
mandatories for the special purpose of convenient dealing with 
the goods by collecting them from the Port Trust and putting 
them into the bank’s go-down. It was said by the Board that 
such a procedure was in the usual course of business and was 
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obviously either necessary or at least convenient for the 
conduct of the business, 


The railway receipts concerned in this case were 35 in 
number. The merchants, in accordance with the practice and 
for the purpose described above, were given by the respondents 
the receipts and then fraudulently obtained a second advance 
from the appellants. It was found that in January and 
February, 1929, the merchants followed a systematic course of 
fraud in their dealings with both the appellants and the respon- 
dents. After having obtained railway receipts from either the 


. appellants or the respondents, as the case might be, they 


repledged them with the other bank, that is to say, if the 
railway receipts had been pledged in the first instance with 
the appellants, they took them to the respondents and 
obtained advances on them as if they had not been already 
pledged, and conversely, if they had been first pledged with 
the respondents, they took them to the appellants and 
obtained advances from them. There was, however, one 
difference between the two banks, in that the practice of the 
appellants was to place their stamp on the railway receipt when 
they took it by way of pledge. That practice was not adopted 
by the respondents until about the end of the period covered by 
the fraudulent operations. The addition of the stamp had no 
effect in law and was not, it seems, generally adopted by banks, 
but it would naturally, according to the evidence, put the other 
bank on enquiry. The merchants, however, were not unequal 
to dealing with this complication. They followed the simple 
process of obtaining delivery of the goods if the railway 
receipts bore the bank’s stamp, and thereupon pledging the 
goods themselves with the other bank. It was rightly not con- 
tested that such a pledge of the actual goods was invalid. In 
due course the frauds became known and the merchants were 
declared insolvent. Thereupon the respondents brought against 
the appellants an action for conversion out of which the 
present appeal arises. It was found by the trial Judge, and is 
not now contested, that the respondents, having obtained a 
valid pledge of the goods from the merchants by the pledge of 
the receipts, did not lose their rights as pledgees by what the 
merchants then did when they purported to pledge the goods ` 
with the appellants. This followed from S. 178 of the Indian 
Contract “Act, 1872, as interpreted in Official Assignee of 
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Madras v. The Mercantile Bank of India, Lid. (supra). This 
section, in force at material times, though since repealed, is in 
the following terms :— 

“178. A person who is in possession of any goods, or of any bill of 
lading, dock warrant, warehouse-keeper’s certificate, wharfinger’s certificate, 
-or warrant or order for delivery, or any other document of title to goods, 
may make a valid pledge of such goods or documents: Provided that the 
pawnee acts in good faith, and under circumstances which are not such as to 
raise a reasonable presumption that the pawnor is acting improperly: 
Provided also that such goods or documents have not been obtained from 


their lawful owner, or from any person in lawful custody of them, by means 
-of an offence or fraud.” 


It has been found in the Courts below that the merchants 
obtained the documents or goods by means of an offence or 
fraud within the meaning of the section, because the true 
inference from the facts was that they obtained the documents 
with no intention of fulfilling their duty as mandatories but 
with the dishonest intention of perpetrating the frauds which 
they actually committed. The correctness of that ruling was 
not challenged before the Board. The appellants, however, 
claimed that they were entitled to succeed in the action on the 
ground which is set out in their amended defence in the 
following paragraph :— 

“The plaintiff bank having placed C.K.N. & Sons in possession of the 
railway receipts without anything therein to indicate that the plaintiff bank 
had any interest therein or that C.K.N. & Sons were not the owners thereof, 
enabled C.K.N. & Sons to hold themselves out as the owners thereof and 
thereby to pledge the said railway receipts for value with the defendant 
-bank, who acted in good faith, and the plaintiff bank is therefore estopped 


from setting up its title against that of the defendant bank to the relative 
goods or their value.” 


Tt has been this plea which has been the subject of debate 
` in the present appeal. Both Courts below have decided against 
it. It is admitted that the respondents made the advances com- 
pletely bona fide; they only did what they had done for some 
time previously without any misadventure. They had regularly 
had dealings with the merchants over a prolonged period. The 
merchants were a firm of the highest standing and reputation 
of whose rectitude and solvency there had been no question or 
suspicion. In delivering the railway receipts to the merchants, 
the respondents followed a practice which had long been con- 
sistently followed by both the appellants and the respondents. 


No authority had been given to the merchants to deal with the 
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goods otherwise than by handling them for the limited purpose 
which has been stated. On these facts it would prima facie 
seem impossible to say that the respondents made any repre- 
sentation to the appellants that the merchants had authority or 
were entitled to obtain an advance on the goods for themselves. 
There would appear to be no reason for saying that the res- 
pondents committed any breach of any duty owing either to 
the appellants or to anyone else. All that the respondents did 
was, it would seem, to deal with their own property, as 
pledgees, in the usual course of business which was well known 
to and had been followed by both the appellants and the res- 
pondents. It would seem accordingly, that they were entitled 
to rely on the rule of law that no one could transfer a better 
title than he possessed, save in the exceptional cases not here 
material, such as sales in market overt or where there has been 
a transfer of property avoidable on the ground of fraud but 
not yet avoided, or where the special provisions of the Factors 
Acts apply. It has, however, been strenuously contended on 
behalf of the appellants that the circumstances here raise what 
is called an estoppel, and that the respondents are precluded by 
their conduct from denying as against the appellants that the 
merchants had the right, which they pretended to have, of 
pledging the goods as owners, the bona fides of the appellants 
not being in question. The estoppel is relied on as giving to 
the appellants the substantive right of claiming a valid pledge 
of the goods, taking priority over the pledge to the respondents, 
since, though estoppel has been described as a mere rule of 
evidence, it may have the effect of creating substantive rights 
as against the person estopped. Of the many forms which 
estoppel may take, it is here only necessary to refer to that 
type of estoppel which enables a party as against another party 
to claim a right of property which in fact he does not possess. 
Such estoppel is described as estoppel by negligence or by 
conduct or by representation or by a holding out of ostensible 
authority. The argument has been variously put on behalf 
of the appellants. They have claimed to succeed upon 
the broad rule stated by Ashhurst, J., in Lickbarrow v. 
Mason! that “ wherever one of two innocent persons must 
suffer by the acts of a third, he who has enabled such third 
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I)" THE MADRAS LAW JOURNAL REPORTS. 275 


person to occasion the loss must sustain it.” The decision 


of the Board in the Commonwealth Trust Company v. Akotey! 
was cited as one in which it was'said that the case was a plain 
case for the application of that principle. The facts were that 
a grower of cocoa in the Gold Coast Colony had consigned by 
railway cocoa to a merchant at the port in the expectation of 
his buying the cocoa. The merchant, instead of concluding the 
purchase, purported to sell the cocoa as for himself to a third 
party, the appellants, who purchased in good faith and paid the 
full price to the merchant as seller. In an action for conver- 
sion brought by the grower, the full Court of the Gold Coast 
held that no property had passed because the merchant had 
no title. That judgment was reversed by this Board, who 
said that :— 


“ To permit goods to go into the possession of another, with all the in- 
signia of possession thereof and of apparent title, and to leave it open to go 
behind that possession so given and accompanied, and upset a purchase of the 
_ goods made for full value and in good faith, would bring confusion into mer- 
cantile transactions, and would be inconsistent with law and with the princi- 
ples so frequently affirmed, following Lickbarrow v. Mason.” 


What is there stated, it may be, would cover this case if 
it is applied without qualification. Butin their Lordships’ 
judgment it is impossible to accept without qualification as a 
true statement of law the principles there broadly laid down. 
It may well be, that there were facts in that case not fully eluci- 
dated in the report, which would justify the decision, but on 
the face of it their Lordships do not think that the case is one 
which it would be safe to follow. This was, it seems, the 
` opinion of Lord Sumner, who, in a striking instance of a case 
where estoppel by conduct or' representation: was negatived, the 
case of Jones, Limited v. Waring & Gillow, Ltd.3, said:— 
“There was no duty between Jones, Ltd., and Waring & Gillow, 
Ltd., and without that, the wide proposition of Ashhurst, J., in 
Lickbarrow v. Mason? would not apply (see observations of 
Lord Macnaghten and Lord Lindley in Farquharson Brothers 
& Co. v. King & Co.4 and of Lord Parmoor in London Joint 
Stock Bankv. Macmillan’ which were apparently overlooked in 
Commonwealth Trust Company v. Akotey).”” Lord Sumner 
thus puts the principle of estoppel as depending upon a duty. 


sm 








(1926) A.C. 72., 
3, (i926) A.C. 670 asi PEPR 100 ERs 
at 4. (1502) A.C. 325 
5, (1918) A.C. 777. ae Shane 


P.C. 
Mercantile 
Bank of 
India, Ltd. 


v. 
Central 
Bank of 
India, Ltd. 
Lord 
Wright. 


276 THE MADRAS LAW JOURNAL REPORTS. [1938 


P.C. The passage to which he refers in Lord Parmoor’s speech in 
Mercantile the London Joint Stock Bank v. Macmillani pointed out that 
radia, of the rule expressed by Ashhurst, J., was too wide and said that 

"the accurate rule was stated by Blackburn, J., in Swan v. North 


Central British Australasian Co.2 There Blackburn, J., referring to 


India, Ltd. the judgment in the Court below of Wilde B., said :— 
Lord “ He omits to qualify the rulehe has stated by saying that the neglect 
Wright. must be in the transaction itself, and be the proximate cause of leading the 
party into that mistake ; and also, as I think, that it must be the neglect of 
some duty that is owing to the person led into that belief, or, what comes to 
the same thing, to the general public of whom the person is one, and not 
merely neglect of what would be prudent in respect tothe party himself, or 
even of some duty owing to third persons, with whom those seeking to set 

_ up the estoppel are not privy.” 

To the same effect in Farquharson Bros. & Co. v. King & 
Co.3, Lord Lindley said :— 

“ Itis, of course, true thatby employing Capon [the fraudulent clerk] 
and trusting him as they did the plaintiffs enabled him to transfer the timber 
to anyone; in other words, the plaintiffs in one sense enabled him to cheat 
both themselves and others. In that sense, every one who has a servant ena- - 
bles him to steal whatever is within his reach.” 

Lord Lindley then pointed out that the dictum of Ash- 
hurst, J., is too wide. This has been pointed out by other 
Judges. It was indeed not necessary to the decision of the 
case which was before Ashhurst, J. The case of Commonwealth 
Trust Co. v. Akotey4 is also inconsistent with the case 
of Johnson v. Credit Lyonnais’ where it was held that the 
conduct of the plaintiff, in leaving the dock warrants, which 
were the indicia of title, in the hands of a vendor of the 
goods after he had been paid by the plaintiff as purchaser, 
without any change being made in the books of the dock com- 
pany, did not disentitle the plaintiff from claiming for conver- 
sion against the defendants, who, in good faith, made advances 
to tbe fraudulent vendor on the security of the dock warrants 
thus left in his hands. In one sense the plaintiff by leaving 
the indicia of title inthe vendor’s hands had enabled him to 
defraud the defendants, but it was held by the Court of 
Appeal that, in the words of Cockburn, C.J. :— 

“The case for the plaintiff rests on the general proposition of law—which 
as a general proposition cannot be contested—that the mere possession of the 
property of another, without authority to deal with the thing otherwise than 
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for the purpose of safe custody, as was the case here, wil) not, if the person 
so in possession takes upon himself to sell or pledge to athird party, divest 
the owner of his rights as against the third party, however innocent in the 
transaction the latter party may have been.” 


The Chief Justice adds that if it were held that in such a 
case there was an estoppel, the Factors Acts, which give a 
limited protection in certain cases to the unauthorised sale of 
goods, would have been unnecessary. In their Lordships’ 
judgment, it cannot be said that the respondents owed any 
duty to the appellants in the matter. There was no relation- 
ship of contract or agency. They had no reason to think that 
the documents would ever be handed to the appellants Mr. 
Miller’s contention that estoppel does not depend on the exist- 
ence of a duty is, in their Lordships’ judgment, refuted by the 
authorities already cited and many other like authorities 
which it is not necessary to cite. 

Mr. Miller, however, argued that the necessity of a duty 
to constitute an estoppel only applied to an estoppel based on 
conduct or negligence, whereas an estoppel based on repre- 
sentation was different. He contended that the mere form of 
the railway receipts contained a representation by the respon- 
dents to any person to whom the merchants might produce it 
that the merchants had the power to obtain a pledge on the 
security of the goods. There was, he contended, in this way 
a representation of authority which bound the respondents 
because it enabled the merchants to mislead the appellants. No 
question of duty or negligence arose on this view of the posi- 
tion, so he submitted. The document on its face conveyed a 
representation when presented by the merchants to the respon- 
dents that the merchants were invested with full disposing 
power. No authority was cited which in their Lordships’ 
judgment would justify any such wide proposition. It is not 
indeed, true to say without qualification that people are not 
bound to contemplate the possibility of, or take precautions 
against, forgery or fraud being committed. The London Joint 
Stock Bank v. Macmillan (supra) is a case in which the bank’s 
customer was held liable because he had facilitated the fraudu- 
lent alteration of a cheque by so drawing the cheque as to leave 
a space which the forger could fill up and thus alter the amount 
of the cheque. But that decision was expressly based on the 
existence of a duty arising from the contract between banker 
and customer and was distinguished on that ground from 
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Scholfield v. Londesborough}, where any duty was negatived. 
Even if there isa duty as between the banker and the customer 
in drawing a cheque, it must be shown that there was a breach 
of the duty by the neglect of some usual and proper precaution. 
It was by the absence of such proof that the case of S lingsby v. 
District Bank, Lid.2, was distinguished from the Macmillan 
case. In the present case not only was there an absence both 
of any duty or of anything amounting to a neglect of usual 
precautions, but there was in their Lordships’ judgment no 
ground for finding any representation. There was no reason 
for the respondents to think that they were representing to any 
body that the merchants had any title to dispose of the goods. 
The railway receipts were not dangerous things; there was no 
question of arming the merchants with them. It is only in 
special conditions of fact that an estoppel by representation can 
be established. There are very few cases of actions for con- 
version in which a plea of estoppel by representation has 
succeeded. Such a case was Henderson v. Williams8, which 
was relied on by Mr. Miller. There was in that case an actual 
transfer of goods lying in a warehouse, to the order of 
Fletcher, a transfer made on the express instructions of the 
owner of the goods who was induced to do so by Fletcher’s 
fraud: Fletcher then sold the goods to an innocent purchaser, 
who, before paying the price, obtained a statement from the 
warehouseman that he held the goods to Fletcher’s order. 
That was held to be a case where both the warehouseman and 
the owner were estopped from denying the rights of the 
purchaser. The warehouseman had in fact attorned to the ~ 
purchaser and it was also held that there had been a holding 
out by the true owner of the goods that Fletcher was capable 
of giving a good title. That was a very different case from the 
present. A similar principle of holding out has been applied 
in the cases where a share certificate with a transfer in blank 
has been placed in the hands of a stockbroker or one in a 
similar position, and where it has been held that there was a 
representation which constituted an estoppel. Such a case is 
illustrated by Fuller v. Glyn, Mills, Currie & Co.4, where the 
plaintiff had left share certificates in the hands of stockbrokers, 
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the certificates were in the name of a person from whom the 
plaintiffs had bought the shares and bore upon them an 
endorsed form of transfer executed by the seller. The stock- 
brokers used the certificates in order to obtain an advance for 
tbemselves. On their bankruptcy the plaintiff claimed the 
certificates from the pledgees, but it was held that he was 
estopped from setting up his title as against them. The 
- instrument was held to carry with it a representation of autho- 
Tity in the person entrusted with it to deal with it and if 
produced to a third person, calculated to convey to that third 
person that such an authority exists. On the facts of such a 
case there was in addition to the form of the document, the 
character of the person in whose hands it was. As was said in 
the London Joint Stock Bank v. Simmons! by Lord Watson— 
“brokers in the ordinary course of business are employed to 
sell, to buy, and to raise money upon as well as to keep in 
custody the securities of their customers” and accordingly it 
was reasonable assumption that the broker had full authority 
to deal with the securities. It is not necessary to discuss such 
cases further or express any opinion about them because the 
material circumstances were not present here. The railway 
receipt, though a document of title, was in form merely an 
authority to take delivery of the goods and the possession of 
stich a document contained no representation that the holder 
had any implied authority or right to dispose of the goods. It 
was, at the best, an ambiguous document. Its possession no 
more conveyed a representation that the merchants were entitled 
to dispose of the property than the actual possession of the 
goods themselves would have conveyed any such representa- 
tion. It is not like a negotiable instrument; the possession 
of the railway receipt is no more significant for this purpose 
than the possession of the goods would have been. It is clear 
that no plea of estoppel could be raised in the cases where the 
merchants pledged the goods themselves after having obtained 
delivery under the railway receipt. It is not necessary to refer 
to cases where an agent entrusted with documents with a 
specific authority to deal with them for his principal, has 
fraudulently used them for his own purposes. Such cases are 
quite different. 
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Nor is there any basis for the contention that the respon- 
dents are liable because they omitted the precaution of putting 
their stamp upon the railway receipts in regard to the transac- 
tions in question; it is true that at a later date the respondents. 
did stamp the railway receipt and that the appellants in practice 
did so throughout, but it is clear in their Lordships’ judgment, 
that that would have made no difference to the course adopted 
by the merchants. If the stamp had the effect of putting the 
bank on enquiry, the merchants would not adopt the method of 
seeking to obtain a second advance on the documents, but. 
would have taken delivery under the receipt of the actual 
goods and pledged them, or if they did seek to obtain a second 
advance on the documents and had been asked by the bank to 
explain why the railway receipt was stamped, might have said 
that they had pledged the documents and redeemed that pledge. 
Having regard to the position which they held, that explana- 
tion would, presumably, have been accepted. There is, how- 
ever, a more general answer to any argument based upon the 
respondents’ failure to stamp. It is not suggested that it was 
a usual practice, so that failure to adopt it could be charged 
against the respondents, but even if it were it would still be of 
no avail to the appellants because there was-no duty as between 
the appellants and the respondents to adopt any such practice. 
As already pointed out the existence of a duty is essential, and 
this is peculiarly so in the case of an omission. This is so even 
if the case were put on representation or holding out. The 


duty may be, in the words of Blackburn, J., “to the general 


public of whom the person is one.” There is a breach of the 
duty if the party estopped has not used due precautions to 
avert the risk. The detriment may entitle the innocent third 
person either to prosecute or to defend a claim. His identity 
may be ascertainable only by the event, in the sense that he has 
turned out to be the member of the general public actually 
reached and affected by the conduct, negligence, representation 
or ostensible authority. In their Lordships’ judgment the 
appellants fail to establish these conditions. 

S. 115 of the Indian Evidence Act does not call for parti- 
cular discussion here. It is conceded that the law it enacts is 
the same as the English law (see Sarat Ciunder Dey v. Gopal 
Chunder Lahat). 
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For these reasons their Lordships are of opinion that the 
appeal should be dismissed with costs. They will humbly 
advise His Majesty accordingly. 

Solicitors for Appellants: E. F. Turner & Sons. 

Solicitors for Respondents: Hy. S. L. Polak & Co. 

R.C. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice Panprane Row. 





Kannayalal .. Appellant* (Petitioner) 
v. 

S. Subbaraya Chetty and others .. Respondents (Respon- 

` dents). 


Insolvency—Life insurance policy—Payable to assured after 15 years or 
to his wife in the event of his death earlier—Effect of—If creditor of assured 
can claim benefit of the policy—Married Women's Property Act (III of 1874), 
S.6—Trust in favour of the wife. 

Where a life insurance policy taken out by the insolventin his favour did 
not express on the face of itto be for the benefit of his wife but it stated 
therein that the amount due on the policy should be paid tothe assured at 
the expiry of 15 years, or to his wife on the death of the assured if earlier, 
there is a trust impressed on the policy in favour of his wife, within the mean- 
ing of S. 6 of the Married Women’s Property Act of 1874. The assured also 
has an interest in the policy as he will getit if he lives for the 15 years. 
Therefore both the assured and his wife have an interest in the policy and 
in these circumstances it is not open to the creditor of the assured insolvent 
to treat the policy as being the property of his debtor and to require an 
assignment of itand to compel the insurance company to acknowledge such 
an assignment as valid and binding upon them. 

Abhiramavalli Ammal v. Official Trustee of Madras, (1931) 62 M.L.J. 
111: LL.R, 55 Mad. 171, followed. 

Appeal against the order of the District Court of 
North Arcot dated 8th March, 1935, and made in C. M. A. 
No. 65 of 1934, preferred against the order of the Court of 
the Subordinate Judge of Vellore, dated 2nd November, 1934, 
and made in I.A. No. 358 of 1934 in I. P. No. 19 of 1933 and 
petition under S. 115 of Act V of 1908 and S. 75 of Act V of 
1920, praying the High Court to revise the order of the 
District Court of North Arcot dated 8th March, 1935, and 
made in C. M. A. No. 65 of 1934, preferred against the order 
of the Court of the Subordinate Judge of Vellore, dated 2nd 
November, 1934, and made I. A. No. 358 of 1934 in I. P. 
No. 19 of 1933. 


* A. A. A. No. 145 of 1935 and 18th November, 1937. 
C. R. P, No. 1302 of 1935. 
36 
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P. Viswanatha Aiyar and V. N. Srinivasa Rao for Appel- 
lant. ' 

Ch. Raghava Rao, D. Krishnaswami and V. S. Ranga- 
swami Aiyangar for Respondents. 


The Court delivered the following 


Jupcment.—The appellant in this second appeal and the 
petitioner in the Revision Petition are one and the same, the 
appeal and Revision Petition being alternative remedies pur- 
sued for the same purpose, namely, of getting the order of the 
District Judge of Vellore in C. M. A. No. 65 of 1934 set aside. 
That was an appeal from an order passed in an application by 
the creditor of an insolvent for the assignment of a policy of 
insurance taken out by the insolvent in his favour. The 
second respondent in the petition was the Life Insurance Com- 
pany and the third respondent was the wife of the insolvent 
debtor. The only question that had to be decided by the 
Courts below was whether the.life policy in question, Ex. I, 
contains a trust for the benefit of the wife, the third respon- 
dent. The verba ipsissima “the policy is for the benefit of the 
wife” are not to be found in the policy, but it is stated therein 
that the amount due on the policy should be paid to the assur- 
ed, that is, to the first respondent at the expiry of the period 
of 15 years, or to his wife on the death of the assured if 
earlier. In these circumstances, the Subordinate Judge was of 
opinion that there was no trust for the benefit of the wife and 
allowed the petition. On appeal the District Judge came to the 
contrary conclusion and allowed the appeal and dismissed. the 
petition. Now the question for me to decide is whether the 
District Judge’s conclusion is right. The Subordinate Judge 
distinguished the case of Abhiramavalli Ammal v. Official 
Trustee of Madras! by saying that in that ‘case the question 
had arisen only after the death of the assured whereas in the 
case before him the assured was alive. He also distinguished 
the case in Dinbai v. Bamanshaji® on the same ground. 
The District Judge was of the opinion however that 
the Subordinate Judge was not right in distinguishing the - 
present case from the earlier case. It was held by Madhavan 
Nair, J., in that case that the actual words “for the benefit of 
the wife” need not be in the policy in order to attract the pro- 


1. (1931) 62 M.L.J. 111: LL.R. 55 Mad. 171. 
2. (1933) I.L.R. 58 Bom. 513.. 
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visions of S. 6 of the Married Women’s Property Act to any 
particular policy, and that if on a reading of the words used in 
the policy it appears that the assured intended in the event of 
his death that the policy should enure for the benefit of his 
wife, then the policy may be deemed to be for her benefit and 
brought within the purview of S. 6; in the particular case 
before him the provision regarding payment was similar to the 
provision in the present case, and it was held that the policy 
fell within S. 6 of the Married Women’s Property Act of 1874 
as amended by the subsequent Act of 1923. The only other 
decision which appears to take the opposite view is Lalitham- 
bal Ammal v. Guardian of India Insurance Company, Lid.,1 
where the policy contained practically the same provision about 
payment to the wife in case she survived the insured before 
the policy became matured and it was held that there was no 
vested interest of the wife in the policy till the death happened 
and that the assignment of the policy made by the insured was 
valid. The decisions however which were relied upon, namely, 
In re loakimidis’ Policy Trusts: Ioakimidis v. Hartcup?, In re 
Fleetwood’s Policy’ and Cousins v. Sun Life Assurance Society 
were all cases in which it was held that there was a trust in 
favour of the wife. Where there is a trust the insured cannot 
deal with the policy as he likes. This is clear from the 
provisions of S. 6 of the Married Women’s Property Act. Once 
it is found that a policy of insurance effected by a married 
man on his own life was for the benefitof his wife, then the 
section says that it shall be deemed to be a trust and enure for 
the benefit of the wife according to the interest so expressed 
and shall not, so long as any object of the trust remains, be 
subject to the control of the husband or to his creditors or 
form part of his estate. The section also indicates the person 
to whom in such a case the sum secured by the policy has to 
be paid, namely, the Official Trustee. The only way in which 
a policy of this kind can be attacked by a creditor is by proving 
that it was effected for the purpose of defrauding the creditors. 
No such attempt has been made in this case. I am of opinion 
that if the words found in the policy lead to the conclusion that 
the policy was for the benefit of the assured’s wife, then accord- 
ing to S. 6 of the Married Women’s Property Act, it shall be 





1. (1937) 1 M.L.J. 735. 2. (1925) 1 Ch. 403. 
3. (1926) 1 Ch. 48. 4. (1933) 1 Ch. 126. 
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deemed to be a trust and enure as such so long as the wife is 
alive. This does not mean of course that the wife is entitled 
to claim anything by virtue of the above trust straightaway. 
The benefit which accrues to her under the trust will be subject 
to other conditions in the policy but the trust is impressed upon 
the policy from the moment the policy comes into existence, 
and it cannot in my opinion be said that the trust comes into 
existence for the first time only after the event, which is to 
determine the payment under the policy, takes place. In other 
words, the wife will not be entitled to claim anything under the 
policy unless the event referred to in the policy happens, but 
the trust is brought into existence the moment the policy is 
taken out for the benefit of the wife. That being the case, 
the trust attaches itself to the policy, from the very moment of 
its birth, and the policy cannot thereafter be looked upon as 
available to the creditors regardless of the trust imposed upon 
it. The position therefore in law is that there is a trust 
impressed on the policy in favour of the wife; at the same 
time it cannot be said that the insured has no interest in the 
policy because in a certain event, namely, after the expiry of 
15 years from the date of the policy, the money thereunder is 
to be paid to him if he is then alive, and it is only in the event 
of his death within this period that the money could be paid to 
his widow if she is then alive. The policy thus constitutes- 
property in which both the insured and his wife have an 
interest. Itis not possible to say at present what that interest. 
is because it is entirely dependent on the events above referred 
to. In these circumstances it is not open to the creditor to 
treat the policy as being the property of his debtor and to 
require an assignment of it and to compel the insurance com- 
pany to acknowledge such an assignment as valid and binding 
upon them. For these reasons, I am of opinion that the order 
passed by the District Judge was right and that the application 
of the petitioner was rightly dismissed. The appeal and the 
Revision Petition are therefore dismissed with costs in the 

appeal. Leave to appeal is refused. 
S. V. V. ; Appeal and Revision 
Petition dismissed, 


` 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Atrrep Henry LrioneL Leacu, Chief 
Justice, Mr. Justice VARADACHARIAR AND Mr. JUSTICE 
MOocKETT. 


R. S. Ramachandran and 
another .. Petitioners* in both (Respondent 
and Petitioners) 
v. ' 
R. G. Balasubramania 
Aiyar .. Respondent in both (Petitioner 
and Respondent). 


Guardian and Wards Act (VII of 1890)—Appointment by Court of a 
guardian of minor under—Minor attaining age—Application by quondam 
minor to assign the security bond given to Court by the guardian—A pplication 
by guardian to discharge him from guardianship—S. 41 (3)—Proper course 
for Court to adopt in such circumstances, 


The petitioners are brothers and constituted an undivided Hindu family. 
In 1925 the respondent was appointed guardian of the petitioners during their 
minority. The first petitioner became of age in December, 1931, and on that 
the appointment of the respondent as guardian ceased. On this event 
happening, the respondent filed a petition asking that he may be discharged 
from his guardianship. Thereupon the petitioners filed two petitions, asking 
the Court in one to assign the security bond executed for the respondent’s 
stewardship and in the other to direct the respondent’s accounts to be audited 
on the allegations that the respondent was guilty of mal-administration. 
After enquiry the District Judge granted the respondent’s petition and dis- 
charged him from liability but dismissed both the applications of the peti- 
tioners as he came to the conclusion that the respondent acted properly 
during his stewardship and that the petitioner’s applications were frivolous. 


Held,in revisions against the orders of the District Judge discharging 
the respondent and declining to assign the bond, that when a quondam guar- 
dian has complied with an order passed under sub-S. (3) of S. 41 of the 
Guardian and Wards Act, the Court may in its discretion discharge him from 
liability as guardian, save in respect of any fraud which may subsequently be 
discovered and if in its discretion it discharges him, it exercises a jurisdic- 
tion vested in it, which cannot be interfered with in revision, 


The proper course for a Court which has appointed a guardian of 
property to adopt on the minor coming of age is to refuse to grant a dis- 
charge if it appears that there is sufficient ground to keep open the question 
of the guardian’s liability, and in this case to assign to the quondam minor the 
security bond. Similarly if it considers that the guardian has acted properly 
throughout and no reasonable claim can be brought against him, it should 
exercise the power which it has of discharging.the guardian. 


Petitions under S. 115 of Act V of 1908 praying the 
High Court to revise the order of the District Court of 
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Tinnevelly dated 12th February, 1935 and made respectively 
in I. A. No. 62 of 1932 and I. A. No. 62 of 1933 in O. P. 
No. 51 of 1918. ok 
T. L. Venkatarama Aiyar for Petitioners in both. 
K. Rajah Aiyar for Respondent in both. 
The Court (Varadachariar, J.) made the following 
ORDER OF REFERENCE TO A BENCH. 

‘Mr. Venkatarama Atyar contends that except in cases 
where there is no dispute raised by the quondam minors, the 
Court should not pass an order of discharge under cl. (4) of 
S. 41 of the Guardian and Wards Act, as the result of such an 
order would restrict the minors’ right of suit (implied in S. 37) 
to cases of “fraud which may be subsequently discovered ”. 
There is no authority directly in point, though in another 
connection this Court had to consider the significance of the 
use of the word “ may” in that clause (Subbarami Reddi v. 
Pattabhirama Reddi1). If asheld in that case, the option rests 
with the Court, there is no reason to limit the power of the Court 
to uncontested cases. On the other hand, there is this to be said 
in favour of the contention advanced by Mr. Venkatarama 
Aiyar, that there being no right of appeal against such an order, 
the minor will be deprived of his right of suit without even an 
opportunity of contesting the correctness of the order on the 
merits by an appeal. The question is one of general importance 
and it is desirable to have an authoritative ruling from a 
Division Bench, as even the decision in Subbarami Reddi v., 
Pattabhirama Reddi} dissents from the Allahabad view. 

These petitions having been directed to be posted before 
a Full Bench came on for hearing before the Full Bench on 
15th December. 

The judgment of the Court was delivered by 

The Chief Justice.—-The petitioners are brothers and 
constituted an undivided Hindu family. The first petitioner 
became of age in December, 1931. The second petitioner was 
a minor when the proceedings out of which these petitions 
arise began. In 1925 the respondent was appointed guardian 
of the property of the petitioners. His appointment ceased on 
the first petitioner attaining majority in December, 1931. On 
this event happening, the respondent filed a ‘petition in the 


1. (1926) 51 M.L.J. 249: I.L.R. 50 Mad. 80. 
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Court of the District Judge of Tinnevelly asking that he be 
discharged from his guardianship. Thereupon the petitionérs 
filed two counter-petitions. In one they asked the Court to 
assign the bond.which had been executed as security for the 
- respondent’s stewardship and the other was for an order 
directing his accounts to be audited. The respondent’s petition 
was granted, but the petitioners’ applications were both 
dismissed. This Court is now asked, in the exercise of its powers 
under S. 115 of the Code of Civil Procedure to set aside the 
order of the District Judge discharging the respondent and his 
otder refusing to direct the bond to be assigned to the first 
petitioner. No application has been filed against the order 
dismissing the petition asking for an audit. 


The answer to the. question before us depends on the 
construction to be placed on S. 41 (4) of the Guardian and 
Wards Act, 1890. Sub-S. (2) of that section states that 
the powers of a guardian of the property of a minor 
cease (a) by his death, removal or discharge; (b) by the 
Court of Wards assuming superintendence of the property of 
the ward; or (c) by the ward ceasing to be a minor. Sub- 
section (3) says: 

“ When for any cause the powers of a guardian cease, the Court may 
require him or, if he is dead, his representative to deliver as it directs any 
property in his possession or control belonging to the ward or any accounts 
in his possession ór control relating to any past or present property of the 
ward.” . 

Then comes sub-S. (4) which is worded as follows: 

“When he has delivered the property or accounts as required by the 
Court, the Court may declare him to be discharged from his liabilities save 
as regards any fraud which may subsequently be discovered.” 

It will be observed that a guardian of the property of a 
minor ceases to be the guardian immediately on the ward 
coming of age. On this event happening the Court may require 
the quondam guardian to deliver the property of the ward in 
his possession or control according to its direction and similarly 
require him to deliver the accounts which he has kept relating 
to past or present property of the ward. That is as far as the 
Court can go, both as regards the property and as regards the 
accounts. When the quondam guardian has complied with an 
order passed under sub-S. (3), the Court may in its discretion 
discharge him from his liability as guardian, save in respect of 
any fraud which may subsequently be discovered. 
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In this case it was alleged that the respondent had been 
guilty of mal-administration and an affidavit in support of this 
charge was filed. After considering this’ affidavit and giving 
it the weight which he considered it deserved, the learned 
District Judge came to the conclusion that the applications for 
the assignment of the bond and for an order directing an audit 
were frivolous and being of the opinion that the respondent 
was entitled to an order discharging him from liability granted 
his petition. It is said that in so doing the District Judge 
erred in law. It is argued that on a proper construction of 
sub-S. (4) the District Judge should, in view of the charge of 
mal-administration, have refused the respondent his discharge 
and should have assigned the bond to the first petitioner. This 
is reading into sub-S. (4) something which is not there. When 
the quondam guardian has complied with the directions of the 
Court under sub-S. (3), the Court has full discretion in the 
matter and can discharge him, if it thinks fit. The learned 
District Judge did think that the respondent was entitled to 
his discharge and accordingly granted it. In so doing he 
exercised a jurisdiction vested in him, and it is not open to the 
petitioners to say that this Court in the exercise of its revisional 
powers can interfere with the order. 


In Subbarami Reddi v. Pattabhirama Reddil, a Division 
Bench of this Court, consisting of Phillips and Madhavan 
Nair, JJ., held that where a guardian has been discharged and 
has filed his accounts the Court cannot hold an inquiry under 
the Act into the correctness of the accounts and determine the 
amount or the property in respect of which the guardian is 
accountable. The correctness of this decision has not been 
challenged; nor do we think it can be challenged. The same 
view was taken by the Calcutta High Court in Nabu Bepari 
v. Sheikh Mahomed2. This being so, all that the Court which 
appointed the guardian can do when the minor has come of 
age is to discharge him or refuse to discharge him. In the 
latter case the minor will be left to pursue his remedies against 
the quondam guardian by way of a suit. The act provides no 
machinery by which an inquiry can be held under the Act once 
a guardian has ceased to function. 





1. (1926) 51 M.L.J. 249: LLL.R. 50 Mad. 80. 
2, (1900) 5 C.W.N, 207. 
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‘The proper course for a Court which has appointed a 
guardian of property to adopt on the minor coming of age is 
to refuse to grant a discharge if it appears that there is suffi- 
cient reason to keep open the question of the guardian’s liabi- 
lity, and in this case to assign to the quondam minor the 
Security bond.. Similarly, if it considers that the guardian has 
acted properly throughout and no reasonable claim can be 
brought against him it should exercise the power which it has 
of discharging the guardian. In this case the learned District 
Judge has come to the conclusion that the respondent acted 
properly and has granted him discharge. Consequently the 
order is not open to question in revision proceedings. 

The two petitions before us will be dismissed and the 
respondent will be granted costs on one petition. 

S. V. V. f —— Petitions dismissed , 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—-Mr. Justice Burn aNnpd MR. Jusrice 
MOCKETT. 


Dasi Virayya alias Sampson .. Petitioner! (Accused). 


Criminal Procedure Code (V of 1898), S. 164—Indian Oaths Act (X of 
1873), Ss. 5, 6 and 13—Unsworn testimony of a young child whether admis- 
sible—Uncorraborated evidence whether proper to act upon—Confession 
voluntary—R. 85 of the Criminal Rules of Practice need not be strictly 
adhered to. 

Where a murder was committed by the accused and a young girl of seven 
or eight gave evidence as to the actual act of murder of the deceas- 
ed and later on the accused himself confessed to the Sub-Divisional Magis- 
trate who recorded only in the end of the statement that it was voluntarily 
made, on the contention that testimony of an unsworn person was not admis- 
Sible in evidence and again that uncorroborated evidence was insufficient to 
act upon, 

Held, (1) that in India all Courts have come to the conclusion that in the 


‘case of an unsworn testimony of a young child that evidence is admissible - 


{Vide In re China Venkadu, (1913) LL.R. 38 Mad. 550]. S. 13 of the 
Indian Oaths Act expressly provides for cases in which provisions of Ss. § 
and 6 have not been carried out. : 
l (2) That when all that was relevant was that the Magistrate was 
satisfied that the confession of the accused was voluntarily made and there 
was no material on record to suggest otherwise, the omission to comply with 
the requisites of the Crimindl Rules of Practice would not vitiate a confes- 
sion, provided S. 164 of the Criminal Procedure Code had been complied 
with. : 
Trial referred by the Court of Session of the Guntur 


Division for confirmation of the sentence of death passed on 





'* R. T. No. 141 of 1937. : ‘Ist D 
- (Cri. Appeal No. 558 of 1937.) ; _ Ist December, 1997, 
37 


F. B. 


Rama- 
chandran 
SA 
Balasubra- 
mania 
Ajiyar. 


Leach, C.J f 


Dasi 
Virayya, 
In re. 


Dasi 
Virayya, 
In re. 


Mockett, J. 


290 THE MADRAS LAW JOURNAL REPORTS. [ 1938. 


5th October, 1937, upon the said prisoner in Case No. 28 of 
the Calender for 1937, 


G. Balaparameswart Rao for Accused. 
The Public Prosecutor on behalf of the Crown. 
The judgment of the Court was delivered by 


M ockett, J.—The accused has been convicted and sentenced 
to death for the murder of his wife on the 28th of July, 
1937, at about 10 o'clock in the morning. At the time of 
murder, the deceased was not living with the accused but was. 
living about 100 yards away in the hut of P.W.1. She had 
left her husband and was living under P. W. 1’s protection. 
In P. W. 1’s hut was also living a little girl, the daughter of 
the accused and the deceased (P.W. 2 in this case), who 
was a young child appearing to be about 7 or 8 years in the 
Sessions Court. Her evidence is that on that morning she was 
in P. W. 1’s hut powdering chillies and her mother was wash- 
ing cloths near the palmyra trees when her father, the accused, 
arrived and cut the deceased with a knife. She states :— 


“ My father held my mother’s tuft of hair and cut her neck. I was 
frightened that he would cut me also and hid myself behind a wall. Then I 
went to my grandfather’s house and reported to him.” 

Then she describes how her father ran away after cutting 
her mother. She says that her father gave her mother two 
blows with the knife. But he gave many more blows than that. 
Altogether fifteen wounds were found on the deceased; but it 
is enough to describe one of them, namely, wound No. 2 which 
was: 

“ an incised wound 4 inches by 14 inches by 1 inch begins 1 inch below 
and 1 inch right of Pommu Adami and runs across the front of neck to the 
left. This runs parallel to injury No.1, one inch below and ends one inch 


below middle of injury No. 1. The trachea is severed in frontand connect- 
ed posteriorly by + inch left carotid and left sterno-mastoid are severed.” 


This wound alone would be enough to cause death. There 
were in all fifteen wounds many of which were of a grave. 
nature. Itisnot unlikely that this little child after seeing her 
father cut her mother twice, hid herself away. However she 
went laterto P. W. 3. P. W. 3isthe little girl’s grandfather, 
the father of the deceased. He says that on that morning P.W. 2 
came to him and said that her father had cut her mother’s 
throat; and that he went to the house of P. W. 1 and saw the 
deceased, Pitchi, lying dead in a pool of blood. Now, P.W. 4 
says that she heard P. W. 2 telling P. W. 3 that the accused had 
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cut the deceased’s throat and that she gave that information to 
P. W. 1 on her way to work. P. W. 1 describes how he heard 
the news from P. W. 4 and how he returned to the village and 
found Pitchi lying dead in the vacant yard by his house. He 
thereupon went to the Village Munsiff and gave the statement 
Ex. A which runs as follows :— 


“ Having taken my breakfast (cold rice), I left this morning at 7 A.M. to 
do wet ploughing in the field of one Koduri Kotayya, son of Venkayya of 
Kannegantivaripalem, hamlet of Voleru village. At about 11 a.m. and while 
I was ploughing the wet field, one Anki, wife of Rebba Mantrigadu, came 
to me and reported tbat Dasi Sampson murdered my wife Pichi by cutting 
her with a knife. I thereupon left ploughing and came and found her 
(Pitchi) lying dead in the yard north of the house with her throat cut. A 


seven year old daughter Rami told me that Sampson slew her witha knife 


and ran away.” 


This statement was made at about 12 noon on that day. 
P.W. 7 is the Sub-Assistant Surgeon who describes the wound 
to which reference has already been made. 


Now, the criticism that is madé from the Bar on behalf of 
the appellant against the case of the prosecution amounts to 
this, namely, that the primary and the most important evidence 
in the case is that of the young child and that it ought to be 
rejected on two grounds. The first ground for rejecting it is 
that it is unsworn evidence and the testimony of an unsworn 
person is not admissible in evidence. The answer to that is 
that this Court has held, and so have all the Courts in India, 
that in the case of an unsworn testimony of a young child, 
that evidence is admissible (Vide In re China Venkadul). S.13 
of the Indian Oaths Act expressly provides for cases in which 
the provisions of Ss. 5 and 6 of that Act have not been carried 
out. The other point is that this evidence stands uncorroborat- 
ed and that it would be unsafe to act ‘on the uncorroborated 
evidence of a young child. But it will be seen that this little 
girl, immediately after the occurrence, went and reported to her 


elders as to what had happened. And there is the additional: 


corroboration, a very strong corroboration, namely, the confes- 
sion made by the accused in which, in as simple words as pos- 


sible, he said that he did murder this woman because she started’ 


abusing him and that his heart-burning was such that he did 
commit the murder. This statement is found in Ex. M. But the 
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learned Counsel for the appellant urges that Ex. M too should 
be rejected because of the method of its recording as the 
provisions of r. 85 of the Criminal Rules of Practice have not 
been strictly carried out. A perusal of Ex. M shows that the 
Magistrate did satisfy himself that it was a voluntary confes- 
sion. It is unfortunate that he recorded at the end of the 
confession that it was a voluntary one and did not at the 
beginning record in writing his reason for believing that the 
accused was prepared to make the statement voluntarily. If 
there is the slightest doubt whether the statement was volun- 
tarily made, then this defect would be an important factor in 
favour of the accused and in favour of rejecting this confes- 


. sion. There has been no cross-examination of the Sub-Magistrate 


addressed to this aspect of the case regarding the confession 
recorded by him. The Magistrate statesin his evidence that 
the accused did not reply to any question except the one which 
he recorded. Ex. M suggests that it might have been split up 
into a number of questions but none evoked any answer from 
the accused until at the end he contended himself by making a 


_ complete confession. All that is relevant is that the Magis- 


trate was satisfied that it was voluntarily made and that we 
should be satisfied that it was a voluntary one. There is no 
material whatever on record to suggest otherwise. It has 
already been held by a Bench of this Court (which we are 
content to follow), that omission to comply with the requisites 
of the Criminal Rules of Practice would not vitiate a confes- 
sion provided S. 164 of the Criminal Procedure Code is 
complied with; and that section has been complied with in this 
case. It is perfectly clear that the lower Court had no reason 
to come to any other conclusion than the one it came to. 

The conviction will be confirmed as also the sentence. It 
was a most ferocious attack on the deceased woman and the 
fact that she left her husband is no excuse for his murdering 
her in this manner. The appeal is dismissed. 


K. C. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MrRr. JUSTICE GENTLE. 
In the matter of The Indian Companies Act (VII of 1913) 


and 
In the matter of The South Indian Film Corporation, Limited. 
Kodak, Limited f .. Petitioners* 
v. 
The South Indian Film Corporation, : 
Limited .. Respondents, 


Company—Winding up—Monies sent to company towards a contract— 
Company not concluding the contract—Monies not returned to sender— 
Winding up of company—Depositor, if an ordinary creditor—Monies deposit- 
ed if property divisible among general body of ordinary credttors—Companies 
Act (VII of 1913), S.229—Presidency Towns Insolvency Act (III of 1909), 
S. 52 (1) (a). 

Where a company which was in the habit of letting out films upon hire to 
renters wrote to one of its renters that it was prepared to hire outa film on 
certain conditions and that if the renter was agreeable to those conditions he 
should send Rs, 1,000 immediately, but the renter sent only Rs. 250 on which 
the company intimated to the renter that it was unwilling to conclude the con- 
tract and held the amount in a suspense account to the credit of the 
renter, 


Held, that the company held the sum in a fiduciary capacity for the 
benefit of the renter and so long as the company had in the bank at all times 
after the deposit monies at least of the value deposited, the renter is entitled 
to take up the position that he had traced the monies deposited by him with 
the company. The renter was therefore entitled to the benefit of S. 229 of 
the Companies Act read with S. 52 (1) (a) of the Presidency Towns Insol- 
vency Act and entitled to claim that this sum was not property divisible among 
the general body of ordinary creditors in the winding up of the company. 


O.P. No. 306 of 1935 Ordinary Original Civil Jurisdiction. 

K. R. Shenai for K.P. Sarvothama Rao, O ficial Liquidator, 
for Applicant. 

C. A. Md. Ibrahim for Royal Talkies, Trichinopoly. 

A, Dorairaj for Vincent, a creditor. 

The Court delivered the following 

Jupament.—In this matter the Royal Talkies, Trichi- 
nopoly, have been admitted by the liquidator as creditors of the 
company in the sum of Rs. 250. It is contended on behalf of 
these creditors that they are in a different category to the 
ordinary unsecured creditor. The indebtedness arose in this way. 





* O. P. No. 306 of 1935. 8th 
(Application No. 337 of 1936). Jaunary, 1937, 
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The company was in the habit of letting out films upon hire to 
renters andon the 10th September, 1935, the company wrote to 
these creditors setting out the terms upon which they were pre- 
pared to hire out a film and the letter concludes, “ If you agree 
tothe above conditions, send us a deposit of Rs. 1,000 immedia- 
tely.” Instead of Rs. 1,000, only a sumof Rs. 250 was sent and 
on the 19th September, 1935, the company by letter intimated 
to these creditors that it was unable to conclude an agreement 
for hiring the film. This Rs. 250, it appears from the corres- 
pondence and from the books of the company, was entered into 
a suspense account to the credit of the Royal Talkies. Applica- 
tions for payment were made on many occasions but the 
company failed to re-pay this sum. At the date of the winding 
up order of the company, there was in the credit of the com- 
pany’s account at the bank a sum of approximately Rs. 1,100 
and there is no evidence before me that it was ever less than 
that amount between the time of the payment by the creditor 
to the company of the Rs. 250, I have mentioned, and the date 
of the winding up order. The creditor’s contention is that 
this sum of Rs. 250 is not divisible amongst the general body 
of creditors. I have been referred first of all to S. 229 of the 
Indian Companies Act, 1913, which provides that in the wind- 
ing up of an insolvent company, the same rules apply that will 
be observed and will prevail in regard to the respective rights 
of secured and unsecured creditors as are in force for the time 
being under the Law of Insolvency. By S. 52 (i) of the Pre- 
sidency Towns Insolvency Act, 1919, it is provided that the 
property of the insolvent divisible amongst his creditors shall 
not comprise amongst others the property held by the insolvent 
on trust for any other person. S. 94 of the Trusts Act provides 
that in any case not coming within ‘the scope of any of the 
preceding sections of the Act where there is no trust, but the 
person having possession of property has not the whole beneficial 
interest in such property, he holds it for the benefit of the 
persons having such interest. The learned Counsel on behalf 
of the liquidator has quite properly informed me that under 
those circumstances the position of the trust arises. When the 
sum of Rs. 250 was paid this money was sent by way of an 
anticipated earnest payment in respect of the contract which 
was contemplated, would come into existence between the 
parties. There was never any contract and therefore the 
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monies paid remained the monies of the creditors. I have been 
referred to Official Assignee of Bombay v. Moulvi Abdul 
Hayeel a case in which a sum of Rs. 1,000 was paid to a firm 
subsequently becoming insolvent by way of deposit in cọntem- 
' plation of the payer entering into a service agreement with the 
payee, the sum paid being the contemplated sum by way of 
fidelity guarantee. No agreement was ever concluded and in 
that case it was held by Mr. Justice Wadia that the payees 
were the trustees of the payers in respect of that money. His 
decision went to appeal and whilst approving of his view it was 
reversed upon another point which was not argued before the 
learned Judge in the first instance. When the company 
intimated to the creditors that there would be no concluded 
contract between them, in other words, when the company 
withdrew its offer to make a contract upon the terms contained 
in an earlier letter (which they were‘entitled to do) the posi- 
tion of mere negotiation which had then existed terminated 
and upon the letters which I have seen it is quite clear 
that the company were holding this sum of Rs. 250 for 
the benefit of the creditors. I have been referred to several 
decisions, both Indian and English, In re Hoallett’s Estate: 
Knatchbull v, Hallett2, In re Hallett & Co.: Ex parte 
Blanes and James Roscoe (Bolton), Ltd. v. Winders. The 
tenor of all those decisions is that a fiduciary position having 
been established, it must be shown that the monies received 
can be identified as still in the hands of the recipient. That 
does not mean that the actual monies paid over to a recipient 
and paid into his own banking account are traceable but an 
equivalent sum. Subsequent withdrawals from that banking 
account, it is presumed, are first of all in respect of his own 
monies and not as against the monies which he was holding 
for the benefit of another person. As long as there is in his 
possession at material times monies of the total value of the 
sum held by him to the benefit of another, that other is entitled 
to take up the position that he has traced those monies paid 
over by him. If the balance is less than the monies paid, then 
the principles set out by Mr. Justice Sargent in James Roscoe 
(Bolton), Lid. v. Winder4 cited above apply, that is, the payer 


1. (1933) I.L.R. 58 Bom. 67, 
2. (1880) 13 Ch. D. 696, 3. (1894) 2 Q.B. 237. 
4, (1915) 1 Ch. 62. 
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is entitled to look to the recipient up to the amount of the 
money remaining in his hands. The claim by these creditors- 
is the only one of its nature, as far as I have been informed,. 
and the sum which they paid into the hands of the company,. 
namely, Rs. 250 apparently being still in the hands of the 
company at the date of the winding up order, in my view, 
they are entitled to be brought within the benefits which 
S. 229 of the Companies Act coupled with the provisions of 
S. 52 (i) (a) of the Presidency Towns Insolvency Act 
afford them. I therefore hold that the sum of Rs. 250 out of 
the sum of Rs. 1,100 is, in the words of S. 52 (1), property 
not divisible amongst the general body of creditors, in other 
words they are not entitled tothat amount. Whether questions. 
arise in regard to other secured creditors I do not know. It 
may be a matter for subsequent application to the Court. So 
far as this matter is concerned, these creditors’ claim is allow- 
ed with costs. 

S. V. V. -—— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, ALFRED. Henry Lionet Leacu, Chief 
Justice AND Mr. Justice PanpRANG Row. 


Chembrolu Ramamurthy .. Appellant* (Plaintiff) 
v. 
Chembrolu Bhimasankararao and 
others .. Respondents (Defendants). 


Hindu Law--Widow’'s alienation—Consent of presumptive reversioners— 
Actual reversioner questioning alienation—Whether in the circumstances suit 
permissible. 


The decisions make it quite clear that actual reversioners are not bound 


‘absolutely by the action of presumptive reversioners in the matter of an 


alienation by a widow. The consent of the presumptive reversioners to an 
alienation merely gives rise to a presumption that the transaction was one 
which was occasioned by necessity ; but it is open to the actual reversioners to 
rebut the presumption if they can. 

Where his presumptive reversioners made an arrangement with the 
widow of a deceased person by which the widow took one half of the proper- 
ties and both the reversioner the other half absolutely and embodied the 
arrangement in deeds duly executed and registered, but before her death the 
widow disposed of the properties which she got by the arrangement, and the 
son of one of the presumptive reversioners broughta suit questioning the 
alienations so made, f 

Held, that he was entitled to institute the suit on account of the 
authorities on the subject allowing such an action. 

Case-law reviewed. 


tt ttt aaa 


* Appeal No. 39 of 1933. - 22nd November, 1937. 
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_ Pauper appeal against the decree of the Court of the 
Subordinate Judge of Rajahmundry in O. S. No. 54 of 1930. 

P. Somasundaram and K. Bhimasankaram for Appellant. 

A. Venkatachalam, C. Rama Rao, K. Kameswara Rao and 
T. Satyanarayana for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal arises out of a suit filed 
in the Court of the Subordinate Judge of Rajahmundry by the 
appellant for the partition of the estate of his uncle Subba- 
rayudu. He claimed that he and the first and second 
respondents (the first and second defendants) were entitled to 
the estate as reversioners. , There were 65 defendants, the 
other defendants being sued as alienees. 


Subbarayudu died about 60 years ago leaving a widow, 
Suramma, but no children. Suramma died on the 3rd July, 
1928. The judgment of the lower Court contains a geneo- 
logical tree showing the relationship between the appellant, the 
first and second respondents and Subbarayudu, and it will be 
convenient to reproduce it here. 


Chembrolu Venkatabrahmam 


l 
Subbarayadu Ramaswami 


| | 
Subbarayadu - | 
(Wife) Suramma. ` paneer wae 
Annappa Sastri Sitaramayya 
Ramamurthy 
(Plaintiff). 
Bhimasankara Rao Venkataratnam 
(1st Defendant). (2nd Defendant). 


On the 6th April, 1904, Annappa Sastri and Sitaramayva 
entered into an arrangement with Suramma under which they 
were to divide between them the estate as it then existed, the 
widow taking one half and Annappa Sastri and Sitaramayya 
taking the other half absolutely. The arrangement was 
embodied in two deeds which were duly executed and registered. 
At the same time Annappa Sastri and Sitaramayya agreed to 
divide equally the properties which fell to their share under 
this arrangement. Before her death the widow disposed of the 
properties which she had obtained as the result of the settle- 


ment of the dispute and Annappa Sastri and Sitaramayya did 
38 
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the same. The appellant seeks to set aside all the alienations. 
The learned Subordinate Judge considered that the sons of 
Annappa Sastri and Sitaramayya were estopped from attacking 
the validity of the deeds under which their fathers had acquired 
property from which they had also benefited. He accordingly 
dismissed the suit without going into the merits. 

We do not share the opinion of the learned Subordinate 
Judge that the doctrine of estoppel applies in this case. In 
holding that it did apply the learned Subordinate Judge relied 
on the decision of the Privy Council in Bajrangi Singh 
v. Manokarnika Bakhsh Singh! and on the decision of a Full 
Bench of this Court in Rangappa Naik v. Kamti Naik? 
which was based on the judgment in the former casé. But 
these cases require to be read in the light of later cases and 
this was not appreciated by the lower Court. In Bajrangi 
Singh v. Manokarnika Bakhsh Singh, the Judicial Committee 
had to consider the conflicting opinions expressed by the 
Allahabad and ‘the Calcutta High Courts on the question of the 
effect of the consent of presumptive reversioners to an aliena- 
tion by a Hindu widow. The Allahabad opinion was that 
even if all the presumptive reversioners had consented to the 
widow alienating the property the actual reversioners could, 
when the succession opened, sue to set aside the alienation and 
have it set aside unless it were shown that the alienation 
had taken place as the result of necessity. Whatever consent 
was given it would not obviate the requirement imposed by 
Hindu Law of proving that there was need for the alienation, 
The opinion of the Calcutta High Court was that where the 
presumptive reversioners had consented to an alienation a pre- 
sumption arose that the alienation was the result of necessity. 
The presumption could be rebutted, but unless it were rebutt- 
ed the alienation would bind the actual reversioners. Their 
Lordships decided that the better opinion was that of the 
Calcutta High Court, but as they concluded their judgment 
with the words:. 

“The appellants who claim through Matadin Singh and Baijnath Singh 
must be held bound by the consent of their fathers.” 

It was also thought that their Lordships intended to hold 
that a father as a presumptive reversioner could bind his son. 





1. (1907) 17 M.L.J. 605: L.R. 35 LA. 1: L.R, 30 All, 1 (P.C.). 
2. (1908) 18 M.L.J. 309: LL.R. 31 Mad. 366 (F.B.). 
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This was the reading of the judgment by’ White, C. J, and 
Wallis and Sankaran Nair, JJ., who composed the Full Bench 
which decided Rangappa Naik v. Kamti Naiki. The learned 
Chief Justice in the course of his judgment did point out that 
there might be a difficulty in reconciling this decision of the 
Privy Council with the decision of their Lordships in Bahadur 
Singh v. Mohar Singh? but in view of the words used in the 
concluding portion of the judgment in Bajrangi Singh v. Mano- 
karnika Bakhsh Singh3 the Full Bench felt constrained 
to hold that where.a widow and her nearest reversioners had 
executed a document by which such reversioners, bona fide, 
and, in consideration of the widow conveying to them a portion 
of the property inherited by her from her husband, gave up 
all their rights to the remaining properties and consented to 
the widow dealing with such properties as she chose, the actual 
reversioners after the widow’s death were bound by such con- 
sent and were estopped from questioning the alienations made 
by the widow after the agreement had been entered into. 

The same difficulty presented itself to the Calcutta High 
Court in Debi Prosad Chowdhury v. Golap Bhagat but as the 
Privy Council had said in Bajrangi Singh v. Manokarnika 
Bakhsh Singhs that they would be unwilling to extend the 
widow’s power of alienation beyond its present limit it was 
thought that their Lordships had not intended to lay down any 
new doctrine. After a discussion of all the authorities, 
Jenkins, C. J., observed :— 

“ The result then of the authorities binding on us appears to me to be 
this: To uphold an alienation by a widow of her deceased husband’s estate, 
where she is his heir, it should be shown (1) that there was legal necessity, 
or (2) that the alienee, after reasonable inquiry as to the necessity, acted 
honestly in the belief that it existed, or (3) that there was such consent of 
the next heirs as would raise a presumption either of the existence of neces- 
sity or of reasonable inquiry and honest belief as to its existence, or (4) that 
there was a consent of the next heirs to an alienation capable of being sup- 
ported by reference to the theory of the relinquishment of the widow’s entire 
interest and the consequent acceleration of the interest of the consenting 
heirs, Where any one of the first three positions is established, the aliena- 
tion may be of the whole or any part of the husband’s estate, but where the 
fotrth alone is proved, then the alienation must be of the whole.” 

The Calcutta High Court accordingly answered the refer- 


ence made to it in this sense. 





1, (1908) 18 M.L.J. 309: I.L.R, 31 Mad. 366 (F.B.). 
R. 24 All. 94 ( 


2. (1901) 12 M.L.J. 56: L.R. 29 I.A. 1: I. P.C.). 
3. (1907) 17 M.L.J. 605: L.R: 35 LA. 1: I.L.R. 30 All. 1 (P.C.). 
4, (1913) LL.R. 40 Cal. 721 (F.B.). 
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Their? Lordships of the Privy Council were called upon to | 
reconsider the question in Rangaswami Gounden v. Nachiappa 
Gounden! and explained their decision in Bajrangi Singh v. 


Manokarnika Bakhsh Singh?. They observed that while it was 


true that the concluding words of the judgment in Bajrangi 
Singh v. Manokarnika Bakhsh Singh? as to the sons being bound. 
by the consent of the fathers could be read as indicating that 
consent operated proprio vigore, two remarks fell to be made. 
First the idea of an eventual reversioner claiming through any 
one who went before him was opposed both to principle and 
authority. It was opposed to principle because there is no 
vested right until death. It was opposed to the authority of 
Bahadur Singh v. Mohar Singh3. Secondly, there was no hint 
in the judgment in Bajrangi Singh v. Manokarnika Bakhsh. 
Singh? that their Lordships proposed to lay down a new 
doctrine which would render quite immaterial most of the 
cases quoted. They here added :— 

“ It seems therefore much safer to conclude that the judgment was only 
meant to settle the point at issue, namely, the comparative merits of the 
Allahabad and the Calcutta Rules, leaving the operation of consent to stand. 
on the perfectly logical grounds of the authorities quoted, than to hold that a 


new and illogical extension of the law was introduced, and to find consolation. 


in the fact as stated by Sadasiva Aiyar, J., that Lord Halsbury once said that 
law was not a logical science. ” 


Having made these observations their Lordships proceed- 
ed to state the law in the following terms :— 


“ The result of the consideration of the decided cases may be summarised 
thus: (1) an alienation by a widow of her deceased husband’s estate held by 
her may be validated if it can be shown to be a surrender of her whole 
interest in the whole estate in favour of the nearest reversioner or rever- 
sioners at the time of the alienation. In such circumstances the question of 


- necessity does not fall to be considered. But the surrender must be a bona 


fide surrender, not a device to divide the estate with the’ reversioner. 
(2) When the alienation of the whole or part of the estate is to be supported 
on the ground of necessity, then if such necessity is not proved aliundi and the 
alienee does not prove inquiry on his part and honest belief in the necessity, 
the consent of such reversioners as might fairly be expected to be interested 
to dispute the transaction will be heldto afford a presumptive proof 
which, if not rebutted by contrary proof, will validate the transaction as a 
right aud proper one. These propositions are substantially the same as those 
laid down by Jenkins, C.J. and Mookerjee, J., inthe case of Debi Prosad 
Chowdhury v. Golap Bhagat*. It follows that their Lordships cannot agree 





1. (1918) 36 M.L.J. 493: L.R. 46 I.A. 72: LL.R. 42 Mad. 523 (P.C.). 
2, (1907) 17 M.L.J. 605: L.R. 35 I.A. 1: I.L.R. 30 All. 1 (P.C.). 
3, (1901) 12 M.L.J. 56: L.R. 29 L.A. 1; LL.R. 24 All, 94 (P.C). 

4. (1913) LL.R. 40 Cal. 721 (F.B.). 
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with a good deal of what was said in the case of Rangappa Naik v. Kamti 
Naik}, 

There is a further decision of the Judicial Committee 
which has a bearing on the question of law under considera- 
tion. It is the case of Musammat Binda Kuer v. Lalita Prasad 
Choudhary? where it was pointed out that the presumptive 
reversioner although the paternal ancestor of the actual rever- 
sioners is not a person from whom the actual reversioner takes 
his title to the estate. He takes his title direct from the last 
full owner. In this case their Lordships also held that even if 
the presumptive reversioner were the guardian of the actual 
reversioner he could not bind the latter under transactions 
entered into by the widow in respect of the estate properties. 
They consequently rejected the plea that the actual reversioner 
was estopped from disputing alienations made by the widow. 


. These decisions make it quite clear that actual reversioners , 


are not bound absolutely by the action of the presumptive rever- 
sioners. The consent of the presumptive reversioners to an 
alienation merely gives rise to a presumption that the transac- 
tion was one which was occasioned by necessity; but it is open 
to the actual reversioners to rebut the presumption if they can. 
To adopt the wording in the headnote of Rames Chandra 
. Chakrabarti v. Sasi Bhusan Upadhay’ a conveyance of a portion 
of an estate by a Hindu widow jointly with the nearest rever- 
sioner does not in itself create an indefeasible title. The 
decision was followed by a Bench of this Court (Curgenven 


and Sundaram Chetty, JJ.) in Velichetti Satyanarayana v. 
Sajja Venkanna4. 


- In the present case no opportunity was given to the appel- 
lant to prove that the transactions in question were contrary to 
Hindu Law. The learned Judge held that the appellant was 
governed by the actions of his father Sitaramayya and there- 
fore he was not in law entitled to institute the present suit. 
This decision is clearly wrong on the authorities. The appeal 
will be allowed and the case will be remitted to the Subordi- 
nate Judge to try and decide according to law. The appellant 
is entitled to costs which will be paid by the opposing respon- 





f 1. (1908) 18 M.L.J. 309: LL.R. 31 Mad. 366 (F.B.). 
* 2. (1936) 44 L.W. 546 (P.C.). 3. (1919) 30 C.L.J. 56. 
, - 4. (1933) 65 M.L.J. 282. 
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dents in proportion to the value of their interests in the estate 
properties. l l 
The appellant has appealed as a pauper. As there is a 
remand for retrial he would have been entitled to a refund of 
the court-fee had he paid it. In the circumstances there is no 
necessity to make any order for payment by the appellant to 
Government of the court-fee on the Memorandum of Appeal. 
K. C. — Appeal allowed and 
remanded. 
PRIVY COUNCIL. 
[On appeal from the Board of Revenue of the Province of 
Bihar and Orissa.] 
PRESENT :——~Lorp WRIGHT, SIR GEORGE LOWNDES AND SIR 
GEORGE RANKIN. 


Raja Jagadish Chandra Deo Dhabal Deb .. Appellant* 
. v. 
Mirza Santal and others .. Respondents. 


Custom—Village headman — Vacancy — Appoiniment of successor— 
Ancient custom of headmanship brought by villagers—Recent foundation 
of village immaterial—A pplication by villagers for appointment of headman 
—Statuiory provisions—Retrospective effect—Limitation—Right of applica- 
tion continuous during existence of vacancy—Chota Nagpur Tenancy Act 
(Bengal Act VI of 1908), Ss. 74-A and 231. 

A village headman having died in 1917, the villagers claimed that fie was 
succeeded as headman by his brother and that the headman’s tenancy passed 
to him. The lessor of the properties contended that the brother had not 
succeeded, that no village headman should be appointed, and that he was 
entitled to khas possession of the village properties. The villagers thereupon 
took proceedings under S. 74-A of the Chota Nagpur Tenancy Act, 1908. 
The matter having come before a Deputy Commissioner and a Commissioner, 
each officer found as a fact that there was a custom of headmanship i in the 
village which had been founded in 1891 or shortly before. 

Held, that it was unnecessary that the custom of headmanship should be 
an ancient custom of the village and that even assuming the village itself 
to be of recent foundation, it was enough that the village had been founded 
by members of a tribe who brought to its foundation their ancient custom of 
headmanship, and that the findings of fact that there was an ancient custem 
of headmanship in the village should be upheld. 

Held, further, that, notwithstanding that the vacancy in the headmanship 
arose before the enactment of S. 74-A in 1920, as the vacancy was in existence 
atthe time of the enactment, the section became applicable to the existing 
vacancy and that the villagers’ proceedings under that section were 
accordingly competent, 

S. 74-A of the Chota Nagpur Tenancy Act has reference to something 
which is not in the nature of litigation ora dispute. It calls into operation 
an administrative duty onthe part of the Deputy Commissioner. As there 





* P. C. Appeal No. 38 of 1936, 30th November, 1937. 
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is no cause of action in the strict sense under $. 74-A, but merely a right to 
invoke an administrative operation, S. 231 of the Act has no application to 
proceedings instituted under S. 74-A. But even if the phrase “cause of 
action” were construed liberally, so as to include the right to make an appli- 
cation, the right of application granted by S. 74-A is a continuing right 
which enures so long as there is a Vacancy in the headmanship of the 


village. 

Appeal by special leave from a resolution of the Board of 
Revenue of Bihar and Orissa dated 10th November, 1933, dis- 
missing an application for review of an order made by the 
Commissioner of Chota Nagpur dated 11th June, 1933, con- 
firming an order of the Deputy Commissioner of Singbhum 
dated 6th March, 1933. 

A.M. Dunne, K.C. and J. M. Pringle for Appellant.—On 
Ramu Kol’s death in 1917 his tenancy as village headman was not 
merely vacated, but terminated. The finding of fact that there 
was a custom of headmanship in the village is invalid. There is 
no evidence to support it. Moreover, in any case the custom must 
be an ancient one of the village, whereas the evidence here is that 
this village was of quite recent foundation, having been founded 
either in 1891 or shortly before. In either event the idea of an 
ancient custom is excluded, The proceedings initiated by the 
respondents under S, 74-A were in any event incompetent because 
that section was only enacted in 1920, whereas Ramu Kol died in 
1917, and S. 74-A is not retrospective in effect. An application 
made as here in 1929 in respect of a vacancy which arose in 1917 
is barred by S. 231 of the Act of 1908. That section deals with 
applications made under the Act. Further, 5. 74-A is not one of 
those which S. 231 expressly excludes from the provisions as to 
limitation. 

Respondents not represented, 

30th November, 1937. Their Lordships’ judgment was 


delivered by 


Loro Wricut.—This appeal is brought by special leave 
of His Majesty in Council, and raises questions of some 
difficulty and somewhat out of the ordinary course. It is an 
appeal from a resolution of the Board of Revenue of Bihar 
and Orissa, dated the 10th November, 1933, which confirmed 
an order of the Commissioner of Chota Nagpur, dated the 
11th June, 1933, affirming on appeal the order of the Deputy 
Commissioner of Singbhum, dated the 6th March, 1933. 

As will appear later, these orders seem rather of an 
administrative nature than judgments in the ordinary accept- 
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ance of the term, and in that sense may well appear not to be 
proper to be brought before the Board. They have, however, 
now come before the Board; it may be because of the observa- 
tions of the Board of Revenue that the question was difficult 
and that it was much to be desired that the law should be 
clarified. The Board will accordingly deal with the position 
as it now presents itself. 


The question arises under the Chota Nagpur Tenancy 
Act (Bengal Act VI of 1908) and in particular under a 
section later added to that Act, namely, S. 74-A by an 
amending Act of Bihar and Orissa Act VI of 1920. These 
two Acts will be referred to subsequently in this judgment 
as “the Act”. The proceedings relate to a village called 
Lango which is situate in Taraf Atkosi of Perganna 
Dhalbhum. The district in which Lango is situated is part 
of a backward tract inhabited by certain tribes who are 
described as aboriginal, and who have their own primitive 
traditions and customs. The dispute which arose was be- 
tween the Raja of Dhalbhum, who is the appellant in this 
appeal, and certain inhabitants of the village. The respond- 
ents have not appeared. The case has been argued ex parie, 
but Mr. Dunne and Mr. Pringle, for the appellant, have laid 
the whole position very fully before their Lordships, who also 
have the benefit of the very careful resolution of the Board 
of Revenue delivered by Mr. Dain. 


The question relates to the appointment of a village head- 
man or pradhan for Lango. The appellant contends that, in 
the facts of this case, no village headman should be appointed, 
but that he is entitled to khas possession of the village proper- 
ties. It will be convenient to refer to the relevant sections of 
the Act of which the most material section is S. 74-A which is 
in the following terms :— 

“74-4.—-(1) Where a tenancy which" in accordance with custom is held 
by a village-headman, has for any reason been vacated, any three or more 
tenants holding land within the said tenancy, or the landlord, may apply to 


the Deputy Commissioner to determine the person who in accordance with 
custom should be village-headman entitled to hold the tenancy. 

“ (2) Such application may be made notwithstanding that a person is in 
possession of the land of the tenancy, or part thereof, under the authority or 
with the consent of the landlord. : 

“(3) On receiving such application the Deputy Commissioner shall, after 
giving notice in the prescribed manner to the landlord, the person, if any, 
referred toin sub-S, (2), the heirs of the last village-headman, the tenants 
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and such other persons, if any, as he considers should be parties to the pro- 
«ceeding, make such inquiry as appears necessary, and determine the person 
who in accordance with custom should be village-headman entitled to hold 
‘the tenancy, and shall place such person in possession of the tenancy, if such 
‘person is not already in possession thereof, 

“(4) Inevery such inquiry the Deputy Commissioner shall have regard 
‘to the entries in a record of rights finally published under this Act or under 
„any law in force before the commencement of this Act, and to the suitability 
-of a person in respect of tribe or caste, membership of the village family or 
-of the late village-headman’s family (if it be ‘not the village-family), resident, 
-character and other matters, to be the village-headman of the particular 
~village or group of villages comprised in the tenancy.” 

It is also necessary to consider S. 231 which runs as 
‘follows :— 

“231. All suits and applications instituted or made under this Act, for 
which no period of limitation is provided elsewhere in this Act, shall be 
‘commenced and made respectively within one year from the date of the 
-accruing of the cause of action. 


“Provided that there shall be no period of limitation for applications 
amder Ss. 28, 31, 34, 50, 61, 75, 105 or 121.” 
The Act by Chapter XV provided for the preparation of 
-a record of rights and obligations of raiyati and other classes 
‘of tenants, and by S. 132 provided that when a record had 
‘been finally published the entries made therein should be 
conclusive evidence of the rights and obligations of the tenants 
to which such entries relate and of all particulars recorded in 
stich entries. It will be necessary therefore to refer to the 
record of rights which has been put in as evidence in the case. 
This record of rights was published in 1910; it is headed 
“Record of rights of pradhan in pradhani mouza of Lango.” 
It gives as the name of the pradhan, Ram Kol, resident in the 
village; it finds that he originally held under a patta for three 
‘years from the 5th April, 1931, which provided that a fresh 
‘settlement would be taken under a patta at the expiry of the 
term, but that no fresh settlement was made under a patta. It 
‘states the various rights which the pradhan, either has, or has 
not, and certain grounds on which the pradhan might be 
ejected, The record also states that the landlord as superior 
jotdar has no right to get the pradhan rent enhanced during 
the term of the lease; that the, pradhani rights are not 


heritable, but that the pradhan has the right to-hold p ossession 


‘in the absence of a patta; it states the right of the landlord or 

‘superior jotdar to make pradhani settlements with a different 

person-in certain events, and it further affirms. or negatives 
39 
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various other rights.’ “It is stated in the notes of the Assistant: 
Settlement Officer in’ reference ‘to Lango that one, Jadab 
Bhumij of Dablabera, was Ghatwali Atirikta pradhan of the: 
village, that he resigned in 1891 and that then the village was. 
settled in ordinary pradhani with one Ramu Kol. This record 
would seem clearly on its face to show that there was by, 
custom a pradhan in Lango. There is also certain evidence. 
given in the course of the proceedings before the Deputy; 
Commissioner from which it appears that Ramu Kol died: 
leaving no. sons in about 1917. The villagers who gave 
evidence say that his brother Ambra’ then succeeded, or was. 
regarded by them as succeeding, as pradhan. At that time the 
village with other land was under lease to the Midnapore- 
Zemindary Company. The evidence of the tenants is some- 
what conflicting. They claim that Ambra became a pradham 
by custom on the death of Ramu Kol, but it seems that, at 
least in many cases, they either paid rent to the Company or 
deposited the. rent in Court. So matters seem to have 
proceeded until the appellant became possessed of the estate on. 
the expiration of the lease on the 14th September, 1929. The. 
appellant then proceeded to attempt to enforce his rights to- 
khas possession. An application was thereupon made by the. 
tenants under S. 74-A. This initiated the present proceedings. 

It may be noted that the headman or pradhani system is. 
characteristic of the social organisation of the aboriginal tribes- 
who established themselves in Chota Nagpur before the advent’ 
of the Hindus; in some cases the headmen seem to have had: 
police duties also imposed upon them so that such tenancies- 
came to be regarded as ghatwali tenancies. 

The application under S. 74-A came before the Deputy- 
Commissioner of -Singbhum. He heard the villagers who- 
presented the petition, now respondents herein, and objections: 
on the part of the appellant. On the 28th April, 1930, he- 
gave his decision, ‘which stated that after the death of Ramu- 
Kol: the Midnapur Zamindari Co., made the village khas.. 
Since then there had been nothing but trouble to the tenants,- 
the landlord and évery one else concerned.” ‘Some of the- 
raiyats deposited their rents in Court, and the others did not- 
do so-because they could not afford it. He thought it unneces-’ 
sary to discuss the questions raised on behalf‘of the appellant’ 
as to’limitation, custom, etc.; he was of opinion that Latigo: 


I]: THE MADRAS-LAW. JOURNAL REPORTS,’ 307 


was a Village which obviously required the aboriginal pradhan 
both from the point of view of the landlord and from that of 
the villagers. He appointed Ambra Ho as the natural pradhan 
of the village. be ; 

The appellant then brought an action in the Civil Court 
for a declaration that this order.of the: Deputy Commissioner 
was made without jurisdiction, and the Munsif, on the 16th 
January, :1931, in the suit which was No. 93 of 1930, declared 
that the’ decision of the Deputy Commissioner was made 
without jurisdiction because he had no jurisdiction under the 
section without first deciding whether Lango was held by a 
pradhan by custom. He alsodiscussed the facts of the case, 
but he himself expressly recognised-that his statements were 
merely obiter dicta. The matter came again before the 
Deputy Commissioner, who, on the 19th August, 1932, 
expressed the view that his predecessor who made the previous 
order was of opinion that the village did by custom have a 
headman. The matter then went before the Commissioner 
who directed the Deputy Commissioner to decide the question 
of custom and also the question of limitation raised under 
S. 231. A further enquiry was then held by the Deputy Com- 
missioner who held in effect on the evidence before him that 
there was a custom of pradhani at Lango which had not been 
broken, and decided that Ambra should be appointed as head- 
man. From this decision an appeal was brought before the 
Commissioner who made an order on the llth June, 1933, 
holding that it was clear that the custom of the village head- 
manship extended to this village and that the custom had not 
been broken, because the villagers had stood out resolutely 
against. the attempt of the landlord to break the custom of 
headmanship and had never acquiesced in the wrong, and that 
there was a continuing wrong so that the cause of action 
referred to in S. 231 had accrued within one year of the 
application. ' 


There was a further appeal to the Board of Revenue, 
who, on the 10th November, 1933,. gave their decision in a 
reasoned resolution delivered by Mr. Dain. As regards 
custom, the resolution held that the decisions of the Courts 
below were the outcome of their views as to the ‘facts, and 
that the Board of Revenue would not intervene in regard.to 
their agreed finding. On the question of limitation the Board 
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of Revenue did not agree that the cause of action could be 
put as a continuing wrong for purposes of S. 231, but 
decided that the section did not bar the suit because the 
competence of an application under S. 74-A depended on 
the existence of the vacancy rather than on its occurrence 
at a particular moment. Emphasis was placed on the 
language of the section, which was not “when” a tenancy 
has been vacated, and from that the inference was drawn 
that the cause of action was as has just been defined. The 
resolution concluded with these words “On the merits the 
orders of the Courts below are obviously right. In a remote 
aboriginal village, the presence of the headman is essential to 
village welfare. The Board therefore declines to interfere.” 


On the question of custom, there are clearly findings of 
fact of the Deputy Commissioner and the Commissioner, and 
this Board sees no reason whatever for going behind or inter- 
fering with these findings. It has been strenuously argued 
that the findings are vitiated either because there is no evid- 
ence on which they could be based or because a custom must 
be an ancient custom of the village, whereas on the 
evidence this village was of quite recent foundation. Accord- 
ing to one view it was clear that the village was founded 
for the first time by Ramu Kol not long before 1891, 
or on the other view stated in the village notes of the Assis- 
tant Settlement Officer it had been in existence some time 
before 1891 because Jadab Bhumji of Dablabera had been 
made Ghatwali pradhan. But in either case, it was argued, 
there could be no ancient custom. Their Lordships are unable 
to accept this view. In their judgment, assuming that the 
village was of recent foundation, it was founded by members 
of the tribe who brought to its foundation their ancient custom. 
The Board are satisfied that there was abundant evidence of a 
pradhani custom in the village, and this is abundantly clear 
from the record of rights. Accordingly they see no ground in 
law for reviewing the findings of fact of the Commissioner or 
the Deputy Commissioner. It was, however, further contended 
that the findings of fact cannot stand and indeed that the 


` whole proceeding was incompetent because in 1917, when 


Ramu Kol died, S. 74-A, which was only enacted in 1920, was 
not in force and could not have a retrospective effect. Their 
Lordships cannot accept this contention.. At the time when 
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S. 74-A was enacted, there was, according to the findings of 
the Deputy Commissioner and the Commissioner, in fact a 
vacancy; the tenancy of the village headman had in fact been 
vacated, and there appears to be no reason why S. 74-A as 
soon as it came into operation should not be applied to that 
state of things. 

The question of limitation which arises under S. 231 is 
somewhat peculiar. It was forcibly contended on behalf of 
the appellant that S. 231 of the Act applies to applications 
under S. 74-A, because it deals with applications made under 
the Act and because S. 74-A is not one of the sections which 
are expressly excluded from the Limitation provisions. That 
may be accepted, but the difficulty which arises is to apply to 
the position under S. 74-A the words “the cause of action.” 
S. 74-A according to ordinary interpretation is not dealing 
with a cause of action at all; it is defining the right to apply 
to the Deputy Commissioner to make an appointment ofa 
village headman in the event of a vacancy; and that applica- 
tion may be made cither by the landlord or by the tenants. It 
pre-supposes that there isa custom requiring the appointment 
of a village headman, and what is dealt with by the section is 
not in the nature of a litigation or a dispute, but it is the 
calling into operation of an administrative duty on the part of 


the Deputy Commissioner. It would appear, therefore, more ` 


natural ‘to say that, as there is not in the strict sense a cause 
of action under S. 74-A, but merely a right to invoke an 
administrative operation which may be exercised by either the 
landlord or the tenants or both, S. 231 is incapable of appli- 
cation. It has, however, been dealt with in the proceedings 
below on the footing that S. 231 does apply, and “cause of 
action” has been construed somewhat liberally as including a 
tight of making an application. Where the propriety of the 
application being granted has, as here, been disputed by the 
landlord, the view accepted. by the Commissioner and -the 
Deputy Commissioner was that there was a continuing wrong. 
Itis not, however, easy to apply the idea of a wrong to a case 
of this sort where either side may apply and all that has 
happened is that there has been a delay in making the appli- 
cation. The delay no doubt was due to the fact that matters 
were allowed to drift until the appellant, the landlord, took 
possession on the termination of the lease. If then the idea 
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of -a continuing wrong is rejected,- there remains tò be 
considered the view accepted by the Board of Revenue, namely, 
that the right of application is a continuing right which 
endures so long as there‘ is a vacancy. Their Lordships are 
prepared to accept that as the most reasonable constriction on 
the assumption that S. 231 does apply. It would fit in with 


the exigencies of the case and indeed with the language of 


S. 74-A ‘which does not fix. any specific time at which -the 
application should be ‘made and accordingly from which the 
period of limitation would run. On the contrary; the section 
makes the right of applying conditional on a state of facts, 
namely, where a tenancy.has been vacated. “While that condi- 


tion exists, there is no ground for fixing on any specific 


moment of time. If the language had been “when a tenancy 
has been vacated”, the matter, it may be, would have required 
to be considered differently; and it may. be that the limitation 
period, if these were the words, would run from the moment 
of the. vacancy occurring, but that is not the language of the 
section, and counsel for the appellant had refused to argue that 
time ran from the moment of the vacancy, which in this case 
would be 1917. The alternative which they proposed was that 
it should rum from the time when the landlord was taking 
active measures to enforce khas possession. , Their Lordships 
cannot so construe the section. Accordingly there is.no reason 
to differ from the conclusions arrived at by the Board of 
Revenue. 


Their Lordships’ E | is that the appeal should be 


‘dismissed and they will- humbly so advise His Majesty. 


Solicitors for Appellant: A.J. Hunter & Co,’ 
R. C. C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Panprane Row. | 


‘Muthammal and another >. Appellants* (Defendants 2 
s 4 ; : and 3 ). i 

Transfer of Property Act (IV of 1882), S. 81-—Mortgage—Doctrine of 

.mershalling when could be invoked. 

a Where the appellants were subsequent mortgagees of what may be 


„described as the first schedule properties, and they obtained a decree on the 
‘strength of their mortgage „and have become he purchasers thereof and the 





“S.A, No.1030 o£ 1937, - 18th January, 1938. | 
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-other Property included in the suit mortgage, namely, the second schedule 
Property is no longer subject to that mortgage because it was released by the 
mortgagee before the suit was instituted fora cash consideration, and the 
‘suit was therefore for money of the balance amount from the first schedule 
Property which alone, according to the plaintiff, is liable to be sold in satis- 
faction of the amount claimed in the suit, 


Held, that, i in the circumstances, the doctrine of marshalling cannot be 
invoked by the appellants. Marshalling implies the existence of two sets of 
Properties one of which is subject to both the mortgages and the other is 
subject only to the earlier mortgage. In the present suit at the time when 
the doctrine was tried to be enforced there were no two items of proper- 
ties liable to be sold but only one item, .that is, the first schedule property. 

Thanmul Sowcar v. Ramadoss Reddiar, (1227) 55 M.L.J. 358: LLR. 51 
Mad. 648, referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A.S. No. 43 of 1937, preferred against 
the decree of the Court of the District Munsiff of Tinnevelly 


in O. S. No. 21 of 1935, 


R. S. | Srinivasacharya and K. y. Rajagopalan for Appel- 
lants. i 


The Court delivered the following. 

` JupcMent.—This second appeal raises two questions, one 
a question of fact and the other.a question of law. On the 
question of fact, namely, whether Ex. D is a benami transac- 
tion, the finding of both the Courts below is to the effect 
that it is not benami and this concurrent finding is not open to 
attack.in second appeal. The question of law which is the 
only one that has been argued before me relates to the doctrine 
of marshalling. The appellants are subsequent mortgagees of 
what may:-be described as the first schedule properties; they 
obtained a decree on. the strength of their mortgage and have 
become the purchasers thereof. The other property included 
in.the suit mortgage, namely, the second schedule property, is 
no longer subject to that mortgage because it was released by 
the mortgagee before the suit was instituted for a cash con- 
sideration of Rs. 50.: The suit was therefore only for recovery 
of the balance amount from the first schedule. property which 
alone according to the plaintiff is liable to be. sold in satisfac- 
tion of the amount claimed in-the suit. In these circum- 
stances, I fail:to see how the doctrine of marshalling can be 
invoked: ‘by the appellants. Marshalling implies the existence 
of two sets of properties one of which is subject to both the 
mortgages and the other is subject only to the earlier mort- 
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gage. At the time when the doctrine was sought to be 
invoked in the present suit, there were no two items of 
Properties liable to be sold but only one item, that is to say, the 
first schedule property. It is impossible for the plaintiff in 
the present suit to ask for sale of the second schedule proper- 
ties, and it follows therefore that it is not open to the appel- 
lants to ask that they should be sold before the first schedule 
Properties are sold. It may be that certain observations 
found in Thanmul Sowcar v. Ramadoss Reddiar1 are not tenable 
in view of the omission of the words ‘as against .the seller’ 
which appear in the old S. 56 as suggested in Mulla’s Com- 
mentary at p. 445 of the 1933 edition. This, however, does. 
not affect the present question. In this case, the question is. 
not whether the plaintiff’s, that is, the first mortgagee’s, rights. 
are going to be prejudiced by the application of the doctrine 
of marshalling, but whether the doctrine of marshalling can 
be invoked when there are no properties to be marshalled, the 
only properties liable to be sold being subject to both the 
mortgages. This point is, in my opinion, sufficient to dispose 
of this second appeal. As observed by the lower appellate 
Court, this does not mean that the appellants’ right of contri- 
bution is negatived. That right, as observed by the lower 
appellate Court, has to be worked out in a separate suit as. 
between the appellants and respondents two and three. So- 
far as marshalling is concerned, in the present suit there cam 
be none for the reason given by: me. It is impossible to- 
accept the contention that the undoubted right of the first 
mortgagee to release any part of the security is lost or is made 
subject to the right of marshalling given by S. 81 of the 
Transfer of Property Act. In the lower appellate Court, the 
appellants’ advocate did not controvert this position, namely, 
that the mortgagee could release any part of the hypotheca. 
and throw the whole burden upon the remaining portion of 
the hypotheca. The words found in S. 81 of the Transfer of 
Property Act, namely, ‘but not so as to prejudice the rights of 
the prior mortgagee’ certainly include the right of the mort- 
gagee to release any portion of the hypotheca. Such right 
cannot be deemed subject to the right-of marshalling given in 
S. 81 which makes it expressly subject to the condition that 


1. (1927) 55 M.L.J. 358: I L.R, 51 Mad. 648, 
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there should be no prejudice to the rights of the first 
mortgagee. 


- I am therefore of opinion that there is no substance in 
the contention on the question of law raised in this second 
appeal. The second appeal is therefore dismissed. 


K. C. = Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRr, Justice VENKATASUBBA Rao AND MR. 
Justice Appur RAHMAN. 


Kunnamprath Payyantan Govindan, 
Karnavan and Manager of the 
Tarwad .. Appellant* (Defendant) 
v. 
J. S. D’Silva, *Administrator, Roman 
Catholic Church, Tellicherry .. Respondent (Plaintiff). 


Res judicata—Landlord and tenant—Creation of melcharath—Suit by 
melcharathdar for possession—Decree passed but not enforced—Landlord 
impleaded as plaintif—Effect—Subsequent suit by landlord for ejeciment if 
barred—Limitation Act (1908), Sch.I, Art. 139—Suit for ejectment against 
tenant in Malabar—Time limit—Effect of S.5, Malabar Compensation for 
Tenants’ Improvements Act (I of 1900). 

In 1889 the suit property was leased by the then jenmi to the defendant's 
ancestors for a period of three years. While the tenant was in occupation 
the jenmi granted a melcharath in 1913. Having previously terminated the 
lease the jenmi as first plaintiff and the melcharathdar as the second brought 
in 1915 a suit in ejectment against the tenant. The plaint contained 
the allegation that it was the melcharathdar that was both entitled to the 
property and was liable to pay the value of the improvements. The jenmi 
himself prayed for no relief in his own favour anda decree was passed in 
1916 which directed possession to be delivered to the melcharathdar on his 
depositing a certain amount for payment to the tenant. That decree how- 
ever was not executed and the tenant continued to remain in possession. In 
1929 a successor of the previous jenmi instituted the present suit for ejecting 
the tenant. 


Held, that the later suit was not barred by res judicata as no decree 
could have been passed in favour of the jenmi in the previous suit, there 
being an outstanding melcharath, and as no issue was raised therein as 
between the jenmi and the tenant. 


Held also, that the suit was not barred by limitation. The general pro- 
vision of limitation contained in Art. 139 of the Limitation Act stands 
modified so far as Malabar is concerned by S.5 of the Malabar Compensa- 
tion for Tenants’ Improvements Act of 1900. And in an action for ejectment 
bronght by a landlord against a tenant in Malabar the tenant holding after 


* L. P. A. No. 65 of 1936. 16th December, 1937. 
40 
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the expiry of the lease in his favour should be taken to continue in posses- 
sion as such subject to his lease. 


Kummatta Vittil Kunhikutts Hajiv, Reverend Antoni Gower, (1913) 24 
M.L.J. 472; Eroma Menon v. Sankunni Menon, (1916) 2 M.W.N, 324 and Cho- 
wakkaran Keloth v. Karuvalote Parkum, (1914) 29 I.C. 559, followed. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice King, dated 28th April, 
1936, and passed in S. A. No. 512 of 1932 preferred to the 
High Court against the decree of the District Court of North 
Malabar in A. S. No. 70 of 1931 (O. S. No. 510 of 1929,. 
District Munsiff’s Court, Tellicherry). 


O. T. G. Nambiar and A. Achuthan Nambiar for Appel- 
lant. C 


B. Sitarama Rao for Respondent. 
The judgment of the Court was delivered by 


Venkatasubba Rao, J.—In this Letters Patent Appeal from 
the judgment of King J.,.two questions of law have been 
argued. In 1889, the suit property was leased by the then 
jenmi to the defendant’s ancestor for a period of three years. 
While the tenant was in occupation, the jenmi granted a 
melcharath in 1913. Having previously terminated the lease, 
the jenmi asthe Ist plaintiff and the melcharathdar, as the 
2nd, brought in 1915 a suit in ejectment against the tenant. In 
the plaint, was made the allegation, that it was the melcharath- 
dar that was both entitled to the property and liable to pay the 
value of the improvements. On that basis, it was prayed that 
a decree should be passed, directing possession to be delivered 
to the melcharathdar on his depositing the amount due. Thus, 
it will be seen that the jenmi, although he joined in the suit as 


the first plaintiff, prayed for no relief in his own favour and 


made it clear that he was not to be made liable for the amount 
payable to the lessee. A decree in the suit was passedin 1916, 
which directed possession to’ be delivered to the melcharathdar, 
on his depositing a certain amount, for payment to the tenant. 
This decree, however, was not executed and the tenant con- 
tinued to remain in possession. The present suit was brought 
to eject him in 1929 by the successor of the jenmi who granted 
the lease. King, J., confirmed the decree passed by the lower 


i appellate Court in favour of the plaintiff, 


Two questions have been raised: first of limitation and 
secondly of res judicata. As regards the first point, Mr. 
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Nambiar contends that the suit is barred under Art. 139 of 
the Limitation Act, which applies to actions by landlords 
against tenants. The starting point is the determination of 
the tenancy and the suit must be brought within 12 years. If 
this provision applies, there can be no doubt that the suit is 
barred. But it is contended for the respondent that under the 
special law of Malabar, this general provision must be deemed 
to have been abrogated by S. 5 of Madras Act I of 1900 (The 
Malabar Compensation for Tenants’ Improvements Act). It 
enacts (to quote the material portion) that every tenant to 
whom compensation is due shall, notwithstanding the deter- 
mination of the tenancy, be entitled to remain in possession 
until ejectment in execution of a decree or order of Court. 
Then sub-cl. (2) of the same section goes on to say, that a 
tenant so continuing in possession shall during such continu- 
ance, hold as a tenant subject to the terms of his lease. This 
section enacts a contradiction; it says that although the 
tenancy is determined, the tenant continues in possession as 
such subject to the terms of his lease. There is some force in 
Mr. Nambiar’s contention that this provision was not intended 
to over-ride the general law, as it had been enacted merely to 
protect the tenant’s right where compensation has not yet been 
paid. He seeks support for his contention in the definition of 
the word ‘tenant’ in S. 3 and the detailed provisions of S. 6. 
Whatever the merit of this contention be, a contrary view has 
been taken in every reported case, and we do not think it right 
to unsettle the law on a point such as this: see Kummatta 
Vittil Kunhikutit Haji v. Reverend Antoni Gowerl, Eroma 
Menon v. Sankunni Menon2, Chowakkaran Keloth v. Karuvalote 
Parkum3, Mr. Nambiar relies upon Thema v. Kunhi Pathumas 
but the judgment will show, if carefully read, that the tenant’s 

- contention was negatived there, namely, that he acquired title 
by adverse possession by continuing in possession for 12 years 
from the termination of his tenancy. This case therefore, so 
far as the decision goes, does not support Mr. Nambiar. 


Then as to res judicata, true, as Mr. Nambiar contends, 
the theory of a nominal or pro forma plaintiff is untenable. A 
plaintiff unlike a defendant comes voluntarily on the record 


1. (1913) 24 M.L.J. 472. 2. (1936) 2M.W.N, 324. 
3. (1914) 29 I.C. 559. 
4, (1917) 34 M.L.J. 128: LL.R. 41 Mad. 118. 
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and although the law knows of a pro forma defendant, the 
idea of a pro forma plaintiff is repugnant to it. But still it 
seems to us that the learned counsels argument as to res 
judicata cannot prevail. First, were there a previous decree 
in favour of the jenmi, that might constitute res judicata and 
prevent a second decree being passed; but there is no such 
previous decree. There was an outstanding melcharath, and 
under its terms, no decree could have been passed in favour of 
the jenmi. There was no duty cast on the jenmi to recover 
possession for the melcharathdar and for that purpose, to file a 
suit. Moreover, no question was raised as between the jenmi 
and the tenant and there was no issue to be tried between 
them. The question of res judicata is one of substance and it 
is difficult in the circumstances to hold that there is an actual 
or constructive res judicata which bars the present action. 


In the result, the Letters Patent Appeal fails. We make 
no order in regard to costs. 


B. V. V. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice PANDRANG Row AND Mr. JUSTICE 
VENKATARAMANA Rao. 


R. V. Lakshmayya Naidu alias Raju 
Naidu .. Appellani* (Plaintiff) 
v. 
Purushothama Naidu and others .. Respondents (Defen- 
danis 1 to 8). 


Vendor's lien—Private sale of suit properties with direction to vendee to 
pay off judgment-creditors of the vendor—One of the judgment-creditors not 
paid—~Execution of his decree by attachment and sale of suit properties— 
Auction purchaser bringing a suit to enforce vendor's hen—Whether vendor's 
lien subsisting and available for enforcement to the decree-holder, 

A sale of properties belonging to her late husband was made by a widow 
in favour of another (the first defendant) and the conveyance deed recited 
that they were sold for a sum out of which a certain amount was received in 
cash and the balance was left with the vendee for payment to various decree- 
holders of her deceased husband. The verdee paid all debts except one in 
favour of a decree-holder who brought the properties to sale after the said 
private sale and they were purchased in execution by one P who conveyed it 
by a private sale to one G. They were ultimately brought to sale in execu- 
tion of a decree obtained against the last purchaser G and purchased by one L 
in execution and he (L) filed the present suit praying inter alia for enforcing 





* Appeals Nos, 152 of 1932 and’ 59 of 1935. 20th October, 1937. _ 
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the vendor’s lien or charge in respect of the unpaid purchase money due 
from the vendee in the original private sale. 


Held, that in the circumstances of the case it could not be said that the 
statutory charge was given up. In the absence of any evidence that the 
charge was waived by the vendor, it was available against the plaint proper- 
ties to the decree-holder. 


The charge is aninterest in property and it is saleable. What passes at 
a Court sale is the right, title and interest of the judgment-debtor, whatever 
that may be, and in this particular case what passed at the sale was a charge 
_ on the property which the judzment-debtor had even after the private sale. 
Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O.S. Nos. 93 of 1929 and 114 of 1934, 
respectively. 
S. V. Venugopalachariar and T. V. Ramiah for Appellant. 


S. Muthiah Mudaliar, V. Rajagopala Aiyar, M. Krishna 
Bharati and T.K. Subramania Pillai for Respondents. 
The judgment of the Court was delivered by 
Pandrang Row, J.—The main facts in these connected 
appeals are simple and undisputed. The plaint properties in 
both the suits are one and the same. They were sold by one 
Lakshmi Ammal, the plaintiff in O.S. No. 114 of 1934, on 31st 
March, 1922, to one Purushotham Naidu, the first defendant 
in that suit. These will be referred to as the vendor and the 
vendee respectively. The vendor had succeeded to the proper- 
ties on the death of her infant son and immediately thereafter 
the creditors of her husband filed several suits and obtained 
decrees. It was mainly to pay off these decree debts that the 
sale was effected for Rs. 11,000. The sale-deed clearly recites 
that the properties were sold for Rs. 11,000, out of which 
Rs. 1,041 were received in cash and the balance was left with 
the vendee for payment to the decree-holders. The vendee paid 
off the decree debts except one, namely, the debt due to the 
` decree-holder in O.S. No. 166 of 1921. That decree-holder 
brought the properties to sale after the private sale in favour 
of the vendee and the properties were purchased in Court 
auction by one Ponni Naidu who subsequently transferred the 
same to one Gopala Naidu. They were ultimately brought to 
sale in execution of a decree obtained against Gopal Naidu and 
purchased by Lakshmiah Naidu, the plaintiff, in O.S. No. 93 
of 1929. This suit was one in which there were three alter- 
native reliefs prayed for, namely, (1) recovery of possession 
of the plaint properties, (2) refund of the money deposited as 
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purchase money by the plaintiff, and (3)to enforce the vendor’s 
lien or charge in respect of the unpaid purchase money due 
under the sale-deed of 31st March, 1922. That suit was dis- 
missed by the Court below mainly on the ground that there 
was no right of suit in a case of this kind, the learned Judge 
having relied upon the decision in Muthukumaraswami Pillai 


. v. Muthuswami Thevan1 and having declined to follow the 


Full Bench decision in Bahadur Singh v. Ramphal2. Since 
then, however, the question has come up before a Full Bench ` 
of this High Court’in Macha Koundan v. Kottora Koundans. 
which lays down the law more or less in the same terms as 
Bahadur Singh v. Ramphal? and Mehr Chand v. Milkhi Ram4 
another Full Bench case. Appeal No. 152 of 1932'is by the 
plaintiff in O.S. No. 93 of 1929. In the other suit by the 
vendor against the vendee to enforce the lien a decree was: 
passed in favour of the plaintiff, the plaintiff in the other suit 
being also a party to that suit. The first defendant-vendee is 
the appellant in the other appeal. From the facts stated above, 
it is very clear that this is not a case in which the judgment- 
debtor, that is, the vendor, had no saleable interest in the pro- 
perty that was sold in execution of the decree in O.S. No. 166. 
of 1921, if it is found that there was a vendor’s lien or charge 


subsisting at the time of the Court sale. The question whether 


the vendor had such a charge is raised in the other appeal by 
the vendee. This question can be answered very shortly 
because a perusal of the sale-deed shows that there was no 
contract to the contrary negativing the charge given by the 
statute. The sale-deed clearly says that the sale was of land 
for a price, namely, Rs. 11,000. No doubt, the bulk of the 
price was retained with the vendee for being paid to certain 
creditors mentioned therein at the request of the vendor. In 
these circumstances it cannot be said that the statutory charge ` 
was given up. There is absolutely no substance in the conten- 
tion that there was a waiver of this charge. There is nothing 
to show that the charge was at any. time waived. The mere fact 
that the vendor asked the vendee sometime after the sale-deed 
was executed not to pay the amount due to one of the credi- 
tors does not mean that the. vendor intended to give up or 
a I PE gS ee ee ee ee ge ae ED 
1. (1926) I.L.R. 50 Mad. 639. 


2. (1929) LL.R, 5 Luck. 552 (F.B.). 
3, (1935) LL.R. 59 Mad. 202 (F.B.), 4. (1932) LL.R. 13 Lah, 618 (F.B.). 
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waive the right given by the statute in the shape of a charge on 
the property for unpaid purchase money. There is thus no 
doubt that there was at the time of the Court sale in execution 
of the decree in O.S. No. 166 of 1921 the statutory charge in 
favour of the vendor, a charge which was available against the 
plaint properties. It cannot therefore be said that the judg- 
ment-debtor had no saleable interest in the properties that were 
sold. The charge is an interest in property and it is saleable. 
What passes at a Court sale is the right, title and interest of the 
judgment-debtor, whatever that might be, and in this parti- 
cular case what passed at the sale was a charge on the property 
which the judgment-debtor had even after the sale by her to 
the vendee in March, 1922. This charge must be deemed to 
have passed by subsequent transactions to the plaintiff in the 
other suit O.S. No. 93 of 1929. It is therefore clear that this 
plaintiff, that is to say, the appellant in Appeal No. 152 of 1932, 
is- entitled to enforce the charge as against the vendee, the first 
defendant. On the other hand, it is clear that as the charge 
had passed from the vendor to the appellant in Appeal No. 152 


of 1932, the vendor could not enforce that charge as against 


the first defendant. In other words, the proper course for the 
Court below to have adopted in these circumstances was to have 
passed a decree in favour of Lakshmiah Naidu for the unpaid 
purchase money with interest and costs and dismissed the suit 
of the vendor herself to enforce the same charge. As regards 
interest we see no reason why interest should not be allowed at 
6 per cent. Some interest has to be allowed according to law 
because the provision of law which gives the charge gave a 
right to recover. interest as well. It follows therefore that 


both these appeals must be, allowed, and the decrees of the 


lower Courts in both the suits set aside. O.S. No. 114 of 1934 
will be dismissed, the parties bearing their own costs through- 


out. In the other suit, 93 of 1929, there will be a decree in 
favour of the plaintiff for Rs. 7,879-5-4 with interest on the 
principal amount of Rs. 4,585 at six per cent. per annum from 
22nd March, 1934, till date of payment against the first defen- 
dant, Purushotham Naidu, the suit being dismissed but without 
costs as against the. other defendants. Time for payment six 
months from this date. The- appellant in Appeal No. 152 of 
1932 is entitled to’ get his proportionate costs of the appeal 
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from the first defendant. The respondents will bear their 
own costs in this appeal. 
K. C. Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Tadepalli Ramiah alias Ramasastri .. Appellant* (1st Plain- 
tiff) 
v 


Madala Thathiah and another .. Respondents (Defen- 
dants 1 and 2). 

Civil Procedure Code (V of 1908), O. 2, r. 2—Prior suit for possession— 
Later suit for mesne profits subsequent to suit—If barred by O. 2, r. 2, Civil 
Procedure Code. 

Even though a prior suit had been instituted for possession, a second 
suit for mesne profits accrued since the institution of the prior suit would lie 
and is not barred by O. 2, r.2, Civil Procedure Code, as the claim for the 
future mesne profits does not arise out of the same cause of actionas the 
claim for possession. A claim for possession and a claim for mesne profits 
ate distinct causes of action. The decision of the Privy Council in Naba 
Kumar Hazra v. Radhashyam Mahis, (1931) 61 M.L.J. 294 (P.C.), cannot be 
read as overruling all the decisions of this High Court and other High 


Courts on this point. 
Appeal against the decree of the Court of the Subordinate 


Judge of Guntur in A. S. No. 19 of 1934 (A. S. No. 233 of 
1933, District Court, Guntur), preferred against the decree of 
the Court of the Principal District Munsiff of Guntur in O. S. 


No. 637 of 1931. 

B. Somayya for Appellant. 

M. Ramachandra Rao for Respondents. 

The Court delivered the following 

Jupement.—This second appeal arises out of a suit insti- 
tuted by the plaintiffs for recovery of mesne profits for faslis 
1337 to 1339 from the defendants. The District Munsiff of 
Guntur gave a decree but it was reversed by the Subordinate 
Judge of Guntur on the ground that the action is barred by 
O. 2, r. 2, Civil Procedure Code. The plaintiffs filed a suit 
(O.S. No. 1013 of 1927) on the file of the District Munsiff of 
Guntur for recovery of possession of the land in respect 
whereof the mesne profits are claimed. They also claimed in 
that suit mesne profits both past and future, but while giving a 
decree in plaintiff's favour, the District Munsiff did not pass a 
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‘decree for mesne profits subsequent to suit and the reason 
given by him is thus stated in paragraph 30 of his judgment 
in the said suit: 

“No provision is made for recovery of subsequent profits, as it was 
represented that the Ist plaintiff had filed a suit in the Sub-Court, Guntur, 
for recovery of them.” 

The suit referred to in the said order was filed by the 
plaintiffs during the pendency of the above action in the Sub- 
‘Court, Guntur, for recovery of mesne profits for the said three 
faslis and for damages but after the decree in O.S. No. 1013 
of 1927 the claim for damages was given up in consequence 
whereof the Sub-Court, Guntur, returned the plaint filed 
before it for presentation to the District Munsiff of Guntur 
on the ground that it had no jurisdiction to try the suit, and 
accordingly the plaint was re-presented and filed before the 
District Munsiff of Guntur and it was there numbered as O.S. 
No. 637 of 1931. It is this suit which has now come up in 
‘second appeal. 

According to the decisions of our High Court, the suit 
would be sustainable, but the learned Subordinate Judge was 
of the opinion that the recent decision of the Privy 
‘Council in Naba Kumar Hazra v. Radhashyam Mahisi was 
-conclusive on the matter. The construction placed by him on 
the said decision was that a claim for mesne profits such as 
laid in the plaint in this suit arises out of the same cause of 
action for possession. He therefore felt himself compelled to 
decide against the plaintiffs. This view is also pressed by 
Mr. Jagannadha Das on behalf of the respondents before me 
and he contends that the Privy Council decision must be held to 
have overruled all the decisions of this High Court as well as 
the other High Courts on this point. It is therefore necessary 
‘to see if the decision of the Privy Council leads to the said 
result. On the careful reading of the said case it seems 
to me that no question of mesne profits was involved in the 
said case at all. The facts of the said case were as follows: 
A pleader who was appearing for judgment-debtors in a mort- 
gage suit had the decree in the said suit purchased benami in 
the name of his wife and began to execute it. The judgment- 
-debtors having come to know the said fact filed a suit to have 
it declared that it was really a purchase benami for the pleader 
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and that the pleader was the real purchaser and prayed for 
appropriate reliefs in the action. During the pendency of the 
suit, the property was sold, in consequence whereof necessary 
amendments were permitted to be made in the plaint in and by 
which they were enabled to claim a conveyance of the said 
decree and the said property with necessary accounts and the 
plaintiffs in that suit were given a decree for possession and it 
was pointed out in the judgment of the Privy Council that the 
claim for accounts was abandoned. Subsequent to the decree 
for possession, some of the judgment-debtors instituted an 
action for recovery of rents and profits of the property 
received by the purchaser after the purchase and before the 
conveyance. The question was whether this claim was barred 
under O. 2, r. 2, Civil Procedure Code. Their Lordships of 
the Judicial Committee were of the opinion that it was a relief 
which could have been claimed in the previous suit. The basis 
for their Lordships’ opinion was that by reason of the 
purchase of the decree and the property the purchaser became 
a trustee for the judgment-debtors and the claim for rents and 
profits formed part of the claim arising out of the cause of 
action in the former suit. The action was not construed as 
one for mesne profits. There was no question of wrongful 
possession by the purchaser because he must be deemed to 
have been in possession on behalf of the judgment-debtors and 
his possession was their possession. The claim was in 
substance to recover the property which was held by the 
purchaser on their account and the claim for profits was only 
as part of the claim for restoration of their property. It is one 
and ihe same claim and the cause of action was considered to 
be one and the same. Mr. Jagannadha Das laid considerable 
emphasis on the following observations of their Lordships of 
the Privy Council, in that case: 

“ The cause of action in the present suit is, their Lordships think, 
clearly the same as in the previous suit; the right to the rents and profits. 
vested on the same foundation of facts and law as the right to have the pur- 


chase of the decree and of the properties declared to be purchases for the 
mortgagors.” 


The argument of Mr. Jagannadha Das is that the claim 
for mesne profits in this case must be deemed to rest on the 
same foundation of facts and law as the right to seek posses- 
sion of the property and the suit must be held to be barred. 
It seems to me that this contention is untenable. A claim for 
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possession and a claim for mesne profits are distinct causes of 
action. In the Full Bench decision in Ponnammal v. Rama- 
mirda Aiyarl in explaining the history of and development of 
an action for mesne profits, the learned Judges observe: 

“ Claims for possession and claims for mesne profits have always been 
treated as separate causes of action in the Code of Civil Procedure, follow- 
ing in this the English Law. At common law claims for ejectment and for 
mesne profits were separate causes of action.” 

In an action for ejectment it is the specific restitution of 
the land that is sought but in an action for mesne profits what 
is recovered is all loss suffered by him during the period of his 
dispossession. The cause of action arises from day to day 
and is a continuing one. Salmond in his book on the Law of 
Torts thus explains the nature of the action and the doctrine 
on which it is founded: 


“ The action for mesne profits was a particular form of the action of 
trespass quare clausum fregit; its proper title was the action of trespass for 
mesne profits. Whether the dispossession had or had not been effected by 
way of trespass, the claim for mesne profits was always in form a claim for 
damages fora continuing trespass upon the land. Such a claim was based 
upon and rendered possible by the doctrine of trespass by relation. . . . . 
That is the ordinary doctrine on which actions formesne profits are found- 
ed; you look to the date of the title; and after entry consider the party 
entitled to have been then in possession.” 


He further points out that: 

“ The action would not lie until after the plaintiff had re-entered and 
recovered the possession of the land. This re-entry might be by his own 
act, or it might be by way of judgment in ejectment and execution issued 
thereon. But one mode or the other was an essential condition precedent to 


the action.” 
Of course, the rigour of the common law was modified 


by the Common Law Procedure Act and the rules of the 
Supreme Court, whereby a claim for mesne profits has been 
permitted to be combined in an action for ejectment but still 
the principle holds good that an action for mesne profits will 
not lie without an action of ejectment and before the recovery 
of the land. Whatever might have been the opinion of the 
High Courts in regard to the claim for past profits, so far as 
the claim for profits subsequent to the institution of the suit is 
concerned, there was never any doubt and almost all the High 
Courts have taken the view that it does not arise out of the 
same cause of action as a claim for possession. In the Full 
Bench decision in Doraisami Aiyar v. Subramania Aiyar2 where 
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a person claimed past profits, that is, profits prior to the insti- 
tution of the suit and future mesne profits, that is, profits sub- 
sequent to the institution of the suit, and the decree was silent 
as regards the future mesne profits, a second suit was held to 
lie in regard thereto. Since the decision of the Privy Council 
in Naba Kumar Hazra v. Radhashyam. Mahis! the same view 
has been taken in most of the High Courts, namely, even 
though a prior suit hadibeen instituted for possession, a second 
suit for mesne profits accrued since the institution of suit would 
lie. Vide (1) In re Kantheeswaram Ekanathalingaswami 
Koil through its trustee M. Vedanayagam Pillai?, (2) Rama 
Kallappa v. Saidappa Sidrama3 and (3) Ram Karan Singh v. 
Nakchhed Ahir4. In the Allahabad case Sir Sulaiman, C. J., 
clearly explains the nature of the action and why O. 2, r. 2, 
Civil Procedure Code, will not apply. He observes thus at 
page 957: 

“The object of O. 2, r. 2, is the prevention of the splitting up of one 
cause of action and not to compel the plaintiff to seek all the remedies which 
he can claim against the same defendant on account of several causes of 
action in one and the same suit. In one case, the multiplicity of suits is to be 
avoided and, in the other, multifariousness of the causes of action. Itis 
also clear that the bundle of facts which would constitute the cause Of action 
in favour of the plaintiff would not necessarily be identical in a suit for 
recovery of possession and ina suit for mesne profits. In asuit for posses- 
sion the plaintiff need only prove his possession within 12 years and the 
defendant’s occupation of the property without right. Ina suit for mesne 
profits he has, in addition, to prove the duration of the whole period during 
which the dispossession continued, including the date on which it terminat- 
ed, as well as the amount to which he is entitled by way of damages. Evid- 
ence to prove these latter facts would undoubtedly be different from that 
which would be reqttired to prove the first set of facts.” 

It will thus be seen that the claim for mesne profits does 
not rest on the same foundation of facts and law as that for 
possession. I do not think that the Privy Council intended to 
depart from the principle underlying the action for mesne pro- 
fits recognised both in English and Indian Law and overrulea 
body of case-law in India and lay downa different principle. 
Sir Dinshaw Mullah who was himself a party to the decision in 
Naba Kumar Hasra v. Radhashyam Mahis! in his book on 
Civil Procedure published since does not treat the said decision 
as laying down a contrary view from that taken by the High 





àt 1. (1931) 61 M.L.J. 294 (P.C.). 
2. (1936) 71 M.L.J. 677 at 681. 3. (1934) IL.R. 59 Bom. 454. 
4. (1931) LL.R. 53 All. 951 (F.B.). 
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Courts on this point. I am therefore of the opinion that Naba 
Kumar Hazra v. Radhashyam Mahis? would not apply to the 
facts of this case and the view of the learned Subordinate 
Judge is wrong. The suit is therefore not barred by O. 2, r. 2, 
Civil Procedure Code. Two other points were also argued by 
Mr. Somayya. 

(1) The claim for mesne profits for fasli 1337 is not 
barred by limitation, and 

(2) the amount of mesne profits awarded by the learned 
Subordinate Judge is not proper. 

His Lordship then discussed these questions, which are 


omitted as unnecessary for this report and continued :-— 
x % * * 


In the result, the decree of the learned Subordinate Judge 
is reversed and the plaintiff is given a decree for Rs. 500 with 
interest at 6 per cent. from the date of the plaint. I direct the 
parties to pear their own costs in this second appeal; but in 
both the Courts below, the defendants 1 and 2 will pay the cost 
calculated on the amount of Rs. 500 decreed therein. 


Leave refused. i 
S. V. V. —— Second appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNt:—Mr. JUSTICE VENKATARAMANA Rao. 


Kandula Ramayya `.. Petitioner* in all (Res- 

pondent) 
V. 

Bangaru Rangaraju and others .. Respondents (Petitioners 
and Legal Represen- 
tatives). 

Civil Procedure Code (V of 1908), S. 73— Rateable distribution—Suit on 
promissory note by Hindu father—Suit against father and sons—Father and 
sons undivided members—Prayer for decree against assets of joint family also 
—Compromise of suit—Decree charging specific immovable properties— 
Decree, if to be registered—Immovable property, subject-matter of suit 
—Meaning of—Decrees against father and father and son, if decrees against 
the same judgment-debtor within the meaning of S.73—Application for rate- 
able distribution and deposit of sale proceeds made on same day—If appli- 


_ cations can be presumed to have been made before the deposit. 


A suit filed on a promissory note executed bya Hindu father against 
the executant father and his undivided ‘sons for a decree against the father 
en 8 LAO CC CCL Ct ALINE eye 

1. (1931) 61 M.L.J. 294 (B.C). 
* C.R.P. Nos. 806 to 819 of 1934. ` 7th December, 1936. 
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personally, and against the sons by a decree against the assets of the family, 
was compromised in and by which the defendants were directed to pay the 
amount decreed in two instalments and as security for the due repayments of 
the said sum a charge was created on certain properties of the family. The 
Properties were sold and the proceeds were paid into Court on the 17th July, 
1933. Several decree-holders, some of whom had obtained decrees only 
against the father, some against both the father and the sons applied for 
rateable distribution of these proceeds. The compromise decree was not 
registered. Some of the decree-holders applied for rateable distribution on 
the day of the deposit but in the first Court it was assumed therefrom that 
they must have applied prior to the deposit and so it did not find whether they 
were asa fact made before or after the deposit. 


Held, (1) that the decree ought to have been registered under S. 17, cls. 
(2) and (6) of the Registration Act and not having been registered the charge 
cannot prevail. It does not fall under the exception to that clause as the 
immovable property on which the charge was sought to be created was not 
immovable property which was the subject-matter of the suit within the 
meaning of the clause. “ Subject-matter of the suit” in the clause contem- 
plates that specificimmovable property must be the subject-matter of litiga- 
tion, that is, there must be a claim or right in or to the specific immovable 
property asserted in the litigation and relief sought in respect thereof. The 
prayer for a decree against the assets of the joint family did not make it 
property subject-matter of the suit; 

(2) that the decree-holders who obtained decrees against the father alone 
were also entitled to claim rateable distribution. Where there is a decree 
against the father and there is also a decree against the father and the sons 
and where it is admitted that the property from which the assets are realised 
by the sale was the property of the joint family of which the father and sons 
are undivided members, the judgment-debtors must be held to be the same 
for the purposes of S. 73, Civil Procedure Code; 


(3) that there is no warrant for the assumption that because the applica- 


tion for rateable distribution was filed on the same day as the deposit of the: 


sale proceeds, therefore they must have been made before the deposit. It 
must be found as a fact whether they were made prior to the receipt of assets 
or not. 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act to revise the orders of the Court 
of the Subordinate Judge of Narasapur dated 23rd October, 
1933 and made in E. P. No. 54 of 1933, etc., in S. A. No. 173 
of 1933. 

V. Suryanarayana for Petitioner. 

G. Lakshmanna, G. Chandrasekara Sastri, Ch. Raghava 
Rao, M. Appa Rao, A. Satyanarayana, K. Bhimasankaran and 
N. Vasudeva Rao for Respondents. 

The Court delivered the following 

Jupcment.—This batch of revision petitions arises out of 
an order for rateable distribution of the sale proceeds of 
property realised in execution of a decree in O.S. No. 23 of 


4 
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1931 passed by the Subordinate Judge of Narasapur. This 
order is impeached by the petitioner the decree-holder in the 
said suit, on the ground that the sale proceeds are not liable to 
be distributed. To appreciate the contentions raised on his 
- behalf by his learned counsel Mr. Suryanarayana, a few facts 
may be necessary. The petitioner filed the said O.S. No. 23 of 
1931 against one Chunduri Panakala Rao and his three sons to 
recover a sum of Rs. 9,192-9-0 on foot of a promissory note 
executed by the said Chunduri Panakala Rao in his favour. 
It is admitted that the said Chunduri Panakala Rao and his 
three sons who are defendants 2 to 4 in that suit form 
members of an undivided Hindu family. The allegation in 
the plaint is that the debt was contracted by the father for a 
necessary purpose and therefore the debt is binding on the 
sons. The prayer in the plaint is that a decree may be passed 
against the first defendant, the father personally and against 
the joint family properties in the hands of the other defen- 
dants. This suit was compromised and a decree was passed in 
terms of the said compromise on the 5th February, 1932. In 
and by the said decree the defendants were directed to pay the 
amount decreed in two instalments and as security for the due 
re-payment of the said sum a charge was created on two items 
of immovable property specified in the schedule thereto, 
namely, a house in Palakole and 2 acres and 4 cents of land in 
the same place. On the 5th July, 1933, the said.property was 
attached and brought to sale and one-fourth of the sale 
proceeds were deposited on the 5th July and the remaining 
sale proceeds were deposited on the 17th July, 1933. Several 
decree-holders, some of whom obtained decrees against the 
father alone and some of whom obtained decrees against the 
father and the sons, filed applications for rateable distribution 
of the said sale proceeds. The petitioner contended that no 
question of rateable distribution arose in view of the fact that 
a charge was created in his favour in and by virtue of the said 
decree in O.S. No. 23 of 1931. This contention is pressed 
before me by his learned Counsel. This contention was 
negatived by the Subordinate Judge on the ground that the 
said decree not having been registered as required by S, 17, 
cl. 2 (6) of the Registration Act, the charge cannot prevail. 
The question is whether this view is sound. S. 17, cl. 2 (6) 


of the Registration Act exempts some documents from regis- 
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tration among others decrees and orders of Court and the 
clause relating to the same runs thus :— 

“ Any decree or order of a Court (except a decree or order expressed to- 
be made on a compromise and comprising immovable property other than that. 
which is the subject-matter of the suit or proceeding).” 

It will be seen that while the clause exempts decrees and 
orders of Court from registration it provides an exception so: 
far as decrees or orders passed on a compromise and compris-. 
ing immovable property which is not the subject-matter of 
the suit or proceeding which has been compromised. This. 
exception, it may be noticed, was introduced in 1929 by S. 10: 
of the Transfer of Property (Amendment) Supplementary 
Act, 1929. Before the amendment, the Privy Council in. 
Hemanta Kumari Debi v. Midnapur Zamindart Co.1 
observed that where an agreement of compromise com- 
prised lands not included in the suit and a decree was. 
passed in accordance therewith incorporating the whole agree- 
ment, the decree will be admissible in evidence in regard to- 
lands outside the purview of suit without the bar of registra- 
tion. The effect-of the amendment is to supersede the deci-. 
sion in the said case. The question therefore is whether the- 
two items of immovable property which have been charged by 
the compromise decree in O.S. No. 23 of 1931 can be said to- 
be the subject-matter of the said suit. The expression 
‘subject-matter of the suit’ is not defined in the Registration: 
Act. It seems to me that what the clause contemplates is that: 
specific immovable property must be the subject-matter of 
litigation. There must be a claim or right in or to the specific 
immovable property asserted in the litigation and relief 
sought in respect thereof in order to make the said property’ 
the subject-matter of a suit. A claim to have a liability 
satisfied out of the general estate of a person is not enough; in. 
stich a case it cannot be said that all the movable and immov- 
able property belonging to him forms the subject of litiga- 
tion and therefore the subject-matter of a suit. In Ram Dhun 
Dhur v. Mohesh Chunder Chowdhary? a testator by his will 
directed payment of all his debts, and subject thereto devised. 
his property to his heirs. One of the debts specified in the 
will was due to one Ram Jibun. Ram Jibun obtained a decree 





1. (1919) 37 M.L.J. 525: L.R. 46 I.A. 240: I.L.R. 47 Cal. 485 (P.C.). 
2. (1882) LL.R, 9 Cal. 406, 
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against the heirs in their representative capacity as heirs of the 
testator which by its terms was to be satisñed out of the assets 
left by him. One of the heirs subsequent to the decree 
executed a mortgage of his share of property. The question 
was whether the mortgage was subject to the decree. Wilson, 
J., holding it was not, thus explains the nature of the 
decree: 

“The decree which was against the representatives of the original owner 
of the property in question declares that the property of the original owner is 
liable. But the decree is in the ordinary form of a decree made in a suit 
against the representative of a deceased person. It is a decree which is 
known to English lawyers as de bonis testatoris,a decree which by its terms 
is to be satisfied out of the assets left by the deceased person. It appears 
. thus that it has no other effect than as a mere money decree, and has not the 
effect of creating a charge upon the property.” 


Where a claim is made against a legal representative of a 
deceased on a promissory note executed by him the claim is 
really one in personam though the decree is sought against the 
assets left by the deceased. It is really a personal decree 
against the legal representatives but the extent of his liability 
is defined by the decree directing that it is limited to the assets 
of the deceased person and recoverable only from such assets. 
A claim in personam does not necessarily mean that the claim 
should be enforced by the arrest of the person. A claim which 
can be satisfied out of the general estate of a person is 
nevertheless a claim in personam. Where therefore a claim is 
made on a pronote executed by the father and the sons are 
impleaded as parties the character of the claim is not changed. 
The object of impleading the sons is to have it declared that 
in respect of the claim sued on they are under a pious obliga- 
tion to discharge the same. If that declaration is obtained by 
the creditor he would be entitled to proceed against the entire 
joint family property in the hands of the father. Hindu law 
annexes the liability in consequence of the declaration made by 
the decree that the sons are liable for the debt. In fact the 
decree does not determine whether joint family property exists 
or not and if any property is joint family property or not. In 
Narayanan Chettiv. Veerappa Chetti1, Ayling and Srinivasa 
Aiyangar, JJ., thus explain the principle underlying the joinder 
of the son :-—. a 


“The joinder of the son with the father in a suit to enforce payment of 
the father’s debt is for the purpose of enabling the Court to exercise the 





1. (1916) 31 M.L.J. 386: LL.R. 40 Mad. 581. 
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power which the father had of selling family property including his son’s 
share, to pay his own private debts provided they were not illegal or immoral, 


. and to prevent the son from questioning the nature of the debt, in execution, 


in the event of the decree against the father being execuied by attachment 
and sale of the family property including the son’s share.” 


Therefore the prayer in O.S. No. 23 of 1931 which seeks to 
enforce the liability of the father against the sous by a decree 
against the assets of the family does not make the immovable 
property of the joint family, the subject-matter of the suit. No 
title to the immovable property is claimed in the suit, nor 
the enforcement of any lien in regard thereto and no particular 
property is described in the suit and therefore can be said to 
have been made the subject-matter of the litigation. The 
subject-matter of the suit is the claim on the pronote, that is, a ` 
money claim. A number of cases have been relied on by 
Mr. Suryanarayana. They are mostly cases relating to 
maintenance claims by Hindu widows. In such cases questions 
have often arisen whether an alienation pendente lite will be 
subject to the ultimate decree in the suit charging specific 
immovable property. Distinction is drawn between cases 
where the plaint specifies all the property and prays that a 
charge may be created over the whole or a part thereof and 
where the plaint does not specify any property and simply 
prays that the amount fixed by the decree may be made 
payable from and out of the joint family property of the 
persons against whom the relief is claimed. Where the plaint 
prays to have a charge declared it has been held that aliena- 
tions pending the suit will be subject to the doctrine of lis 
pendens. But where no such relief is sought there ‘is no 
question of lis pendens. In a recent decision in Ramaswami 
Pillai v. T. C.C. Bank, Lid.1, Ramesam and Venkatasubba 
Rao, JJ., put the principle thus: 


“If the properties are not specified or if they are enumerated merely for 
enabling the Court to fix the quantum of maintenance, in either case the 
doctrine will have no application, but if the property is sufficiently designated 
so as to make it directly and specifically the subject-matter of the litigation, 
the fact that the charge is claimed over all the properties of the family, can 
make no difference.” 

Thus it will be seen that before immovable property can 
form the subject of a litigation, it must be sufficiently 
designated (Vide Municipal Council, Karaikudi v. Thirumalai 
Aiyangar2). Else no question of lis pendens will arise. The 


1, (1935) 69 M.L.J. 447. 2. (1935) 69 M.L.J. 221. 
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same view is indicated in Seetharamanujacharyulu v. Venkata- 
subbammal : 


“Where no charge is claimed on any specific immovable property, but 
only a general claim is made against the defendant (manager) and the joint 
family property generally, without specifying in the plaint any property, 
then, in such cases, a decree creating a charge on any specific immovable 
property would take effect ordinarily only from the date of the decree; but 
the case would be different when the plaint claims a charge on specific im- 
Movable property and the decree also grants such a prayer and charges such 
specific property.” 


Considerable reliance was placed on the decision of the 
Privy Council in Bazayet Hossein v. Dooli Chund?. Inthat case 
a widow sued for dower against one of the heirs of her husband 
and a decree was passed in her favour directing the same to 
be paid out of the estate of ber husband. The Judicial 
Committee held in that case that a mortgage executed during 
the pendency of that litigation would be subject to the doctrine 
of lis pendens but the decision must be considered with refer- 
ence to the facts of the particular case. The suit was filed by 
the widow against the son who claimed exclusive title to the 
whole estate under a mokurrari alleged to have been executed 
by the husband of the widow and the father of the defendant. 
The widow there sued to set aside the mokurrari under which 
the son claimed to be entitled to the whole estate from his 
father, to declare that he was a mere stranger and they also 
prayed for an order that possession of the estate should be 
recovered by them and that the dower which they claimed 
should be paid out of the estate. Though the other 
prayers were negatived, the last prayer was given. In such 
circumstances their Lordships held that the doctrine of lis 
pendens will apply thereby indicating that the estate of the 
husband was the subject-matter of the litigation and therefore 
there was a right to specific immovable property in question 
in the suit. It is also clear from their approval of the observa- 
tions of Phear, J., in the lower Court in that case: 

“Tneed hardly say that a decree of this kind directing the person in 
whose hands the property was to account for it in order that it might be 
applied for the purpose of discharging the debts due from Koreshed Ali, was 
a decree against that property, and operative to bind it in the hands of 
Najmoodin, and therefore of any other person who took from Najmoodin 


with notice of the decree or under such circumstances as to make him 
affected by the doctrine of lis pendens.” 





1. (1930) 59 M.L.J. 485: I.L.R. 54 Mad. 132 at 149. 
2. (1878) L.R. 5 LA. 211: LL.R. 4 Cal. 402 (P.C.). 
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The decision of the Judicial Committee cannot be taken 
as an authority for the position that whenever a decree is 
asked for against the assets of a deceased person or joint 
family property in the hands of the junior members of the 
family or of the sons on a personal claim against the father 
as manager without claiming any specific lien thereon, any 
alienation made during the pendency of the suit will be subject 
to the doctrine of lis pendens. Iam therefore of the opinion 
that as the immovable property which was charged in O. S. 
No. 23 of 1931 was not the subject-matter of the suit, the 
decree requires registration under S. 17, cl. 2 (6) and the 
charge therefore cannot prevail. I therefore overrule this. 
contention of Mr. Suryanarayana on behalf of the. petitioner. 


The next contention advanced by Mr. Suryanarayana is 
that so far as seven decrees are concerned, they were only 
against the father whereas the decree of the petitioner is. 
against the father and sons and therefore the decree-holders. 
against the father alone cannot be treated as persons holding 
decrees against the same judgment-debtors within the meaning 
of S. 73, Civil Procedure Code. It seems to me that this 
contention is untenable and is concluded by authority. Where 
there is a decree against the father and there is also a decree 
against the father and sons and where it is admitted that the 
property from which the assets are realised by the sale was the 
property of the joint family of which the father and sons are 
undivided members, the judgment-debtors must be held to be 
the same for the purpose of S. 73, Civil Procedure Code. This 
was the view taken in Ramanathan Chettiar v. Subramania 
Sastriall, which has since been followed by the Full Bench in 
Pappu Reddiar v. Pichu Aiyar?. Ihave since taken the same 
view in a case reported in Swaminatha Aiyar v. Saivu 
Rowthan’ and also in C. R. P. No. 1356 of 1935 since reported 
in Palaniappa Chettiar v. Palani Goundan4. A decision of 
Horwill, J., in (Arunachellam Chettiar v. Kalayappa Chettiar ) 
C. R. P. No. 1343 of 1934 has been cited to me as indicating a 
contrary view. The learned Judge seems to be of the opinion 
that where there is a decree against the father alone it cannot 
be said that the decree was obtained against the father for a 


1. (1902) 12 M.L.J. 276: I.L.R. 26 Mad. 179. 
2. (1935) 42 L.W. 435. i 3. (1935) 43 L.W. 624. 
4. (1936) 71 M.L.J. 541. - 5. (1937) 1 M.L.J. 180. 
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debt binding on the son. It may be so. But once there is a 
decree against the father the creditor is entitled to enforce the 
said decree against all the joint family property including the 
shares of the sons until the sons choose to take exception to it 
either in execution or by way of a suit that the said debt is one 
which they are not liable to pay under the Hindu law. So long 
as the decree stands and the property sold is joint family 
property, no question as to the binding nature of the debt arises 
in the consideration of the question whether the judgment- 
debtors are the same. I therefore hold that the contention 
of Mr. Suryanarayana is not tenable. 

Another point is raised by Mr. Suryanarayana in connec- 
tion with three of the decrees, namely, that the application for 
rateable distribution was made after the entire sale proceeds 
were deposited and therefore the holder of the said decrees is 
not entitled to get rateable distribution. The fact is that the 
application for rateable distribution was made on the very same 
day as when the sale proceeds were deposited into Court. The 
learned Judge assumed that the application must have been 
made prior to the deposit. There is no warrant for such an 
assumption. It must be found asa fact whether the application 
was made prior or later. (Vide Muthiah Chetty v. Alagappa 
Cheity1.) I have therefore to set aside the order of the learned 
Judge so far as the said decrees are concerned and remand 
the matter for disposal for the determination of the said 
question and giving the relief accordingly. Subject to this 
modification the order of the lower Court is confirmed and the 
revision petitions except C. R. P. Nos. 815 of 1934, 816 of 
1934 and 818 of 1934 fail and are dismissed. The petitioner 
will pay Rs. 20 as and for advocate’s fees in each of the 
petitions dismissed. In the C. R. P. Nos. 815 of 1934, 816 of 
1934 and 818 of 1934, I make no order as to.costs. 


S. V. V. l Decree modified. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. ALFRED Henry LioneL Leacu, Chief 
Justice, MR. JUSTICE VARADACHARIAR AND MR. Justice KinG. 


A. N. C. T. Subbiah Thevar, Trustee 
of Sree Vedapuriswaraswami Koil, 
Nemam and others .. Appellants* (1st Plain- 
l tiff and Nil) 
v. 
N.R. Samiappa Mudaliar and others.. Respondents (Defen- 
dants 1 to 3 and 2nd 
Plaintif and Nil). 


E.B, Limitation Act (IX of 1908)—Suit by trustee against co-trustee or ex- 
== trustee to recover loss sustained by trust by failure of the defendant to collect 
apih monies due to the trust—Art. 36 or Art, 120 applicable—Art. 120 applicable— 
evar ; ` oE 
Y. Starting point of limitation. 
Samiappa Art. 120 and not Art. 36 of the first schedule of the Limitation Act is the 
Mudaliar, proper article applicable to a suit filed against a trustee or ex-trustee to make 
good the loss sustained by the trust by reason of his omission to collect 
moneys due to the trust. 
Ranga Pai v. Baba, (1897) I.L.R. 20 Mad. 398, approved. 
Subramania Atyar v. Gopala Aiyar, (1909) 20 M.L.J. 633: I.L.R. 33 Mad. 
308, overruled. 
The starting point of limitation under Art. 120 will depend on the 
circumstances of the case. If a sole trustee of a public trust commits 
a breach of trust, the right to sue would arise when a new trustee is appoint- 
ed. If there are other trustees who are themselves not liable, the period of 
limitation will start running immediately the loss is occasioned. But if the 
co-trustees have also made themselves liable for the breach of trust the posi- 
tion would be the same as in the case of a defaulting sole trustee. In the case 
of a private trust, the cestui que trust would ordinarily have the right to sue 
from the date of the breach of trust. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur in O.S. No. 36 of 1930. 


V. Rajagopala Aiyar and T.V. Ramiah for Appellants. 
K. Rajah Aiyar and R. Sundaralingam for Respondents. 
The Court (Varadachariar, J.) made the following 


ORDER OF REFERENCE TO A FuLL BENCH. 

The only point arising for determination at this stage is. 

the question of limitation on which the lower Court held 
against the plaintiffs and dismissed the suit in limine. 





ae 


* Appeal No. 287 of 1932. 3rd December, 1937. 
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The plaintiffs and the third defendant were the trustees of 
a temple on the date of the institution of the suit. The first 
defendant was the managing trustee of the temple from 1921 
up to September, 1927; the second defendant is said to have 
been the trustee from 26th July, 1914 to 8th February, 1928; 
the third defendant was appointed trustee on 22nd May, 1927, 
while the plaintiffs were appointed trustees only in June and 
July, 1928. The suit was instituted on 15th September, 1930, 
claiming that the defendants should be directed to pay certain 
amounts to the plaint temple in the following circumstances :-— 
Two schedules, Schs. A and B, were attached to the plaint. 
Sch. A mentions items of amounts due to the temple up to fasli 
1332, which remained uncollected up to the date of the suit. 
Sch. B mentions amounts said to have accrued due to the 
Devasthanam subsequent to the commencement of fasli 1332, 
and remaining uncollected, up to the date of the suit. The 
plaint refers to the difficulties experienced by the plaintiffs in 
getting possession of the account books relating to the trust 
after they were appointed to the office and proceeds to say in 
paragraph 7 that on a scrutiny of the accounts and documents 
handed over by the first defendant it was found that the 
various amounts specified in Schs. A and B had not been 
collected and that as many of them had become barred the 
temple had been put to loss thereby. There was a further 
allegation that in respect of items which had become barred 
even before the defendants took office, the defendants would be 
liable to the temple by reason of their failure to take steps 
against their predecessors in office to recover damages under 
that head. It is to this claim that the defendants pleaded the 
bar of limitation under Art. 36 of the Limitation Act. The 
learned Subordinate Judge held that the plea was well founded 
and was supported by the decision in Subramania Atyar v. 
Gopala Aiyar! and accordingly dismissed the suit. Hence this 
appeal. 

It cannot be denied that the decision in Subramania Aiyar 
v. Gopala Aiyar! does support the defendants’ contention. But 
there is very little discussion of the question in that judgment 
and no reference has been made in that judgment to Ranga Pai 
v. Baba? which clearly proceeded on the footing that an action 
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like the present, would be governed by the six years’ rule, 
apparently under Art. 120 though the article is not specifically 
referred to. We might add that there are several reasons 
which in our opinion make it unreasonable to hold that Art. 36 
applies to a case like the present. The words “malfeasance, 
misfeasance and non-feasance” may not perhaps be said to be 
inappropriate words to be applied to a trustee; but it hardly 
seems to us right to speak of a claim like the present on behalf 
of the trust as a claim for compensation. We may in this 
connection refer to the first column of Art. 98 which uses the 
very language found in illustration (a) to S. 23 of the Trusts 
Act, namely, that the trustee is in such cases liable to make 
good to the trust estate the amount lost by reason of his breach 
of trust.’ Referring to the third column of Art. 36 we may 
also point out that it will be scarcely reasonable to expect the 
very trustee who has been guilty of breach of trust to take 
steps against himself to recover damages for the benefit of the 
trust, whereas if the third column of Art. 36 is to be applied, 
the suit would become barred on the expiry of two years from 
the date of misfeasance, malfeasance or non-feasance irres- 
pective of the fact that the same trustee may continue in office. 
Again, comparing the third column of Art. 36 with the third 
column of Art. 98, it will be noticed that where a claim like 
the present is made against the estate of a deceased trustee, 
limitation starts from the date of the trustee’s death and if loss 
has not resulted on that date, from the date of the loss. It 
could scarcely have been intended that when a breach of trust 
has been committed by a trustee by negligence to collect trust 
funds, limitation could start immediately on the date of the 
breach of trust if the action to recover the ainount of the loss 
should be brought during his lifetime, but there should be a 
fresh starting point from the date of his death or from the 


‘date of the loss, when the loss is sought to be made good out 


of his general estate. These considerations lead us to think 
that it could not be the intention of the legislature that the 
general language of Art. 36 should be applied to a well-known 
category of cases in the law of trusts. 


It is true that there is no article (corresponding ‘to 
Art. 98) which specifically deals with actions for breach of 
trust brought during the lifetime of the trustee or ex-trustee. 
But the absence of such an article will only lead to the applica- 
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tion of Art. 120 to such action and will not justify the Court 
putting an unreasonable interpretation on Art. 36. In Shirin- 
bai Dinshaw v. Navroji Pestonjil, the learned Judges were 
of opinion that a suit similar to the present would be governed 
by. Art. 120. It has not been seriously contended before us 
that the present case is governed by S. 10 of the Limitation 
Act. (Vide Tholasingam Chetti v. Vedachala Aiyah®.) The 
only question therefore is whether the case is governed by 
Art. 36 or by Art. 120, 


If Art. 120 is to be held applicable, the further question 
will arise, what is the starting point. The general expression 
‘right to sue accrues’ has been held in several cases to be an 
expression that must be construed in the light of the substan- 
tive law. There can be no doubt that in several English cases 
and in Shirinbai Dinshaw v. Navroji Pestonji!, Limitation 
has been held to commence to run from the date of the breach 
of trust. Whatever may be the appropriateness of this view 
in the case of private trusts where the beneficiary may be 
expected to enforce his own rights, there are obvious difficul- 
ties in applying this view to public trusts where as long as the 
trustee remains in office there may be no other person entitled 
to sue the trustee to make good the loss occasioned by the 
breach of trust unless some member of the public takes steps 
to institute a suit under S. 92, Civil Procedure Code, and have 
a receiver appointed in whom the right of action may be vested. 
Here again the third column of Art. 98 would rather suggest 
that the date of the cessation of the trusteeship whether by 
death or otherwise may be a reasonable starting point, but 
there is no authority which specifically supports that view. 
Even if the starting point under Art. 120 is held to be the dates 
of the various breaches complained of, the decree of the lower 
Court dismissing the entire suit cannot. be sustained, because 
according to the plaint allegations some of the breaches of 
trust might have happened within six years of the institution 
of the suit. It is therefore necessary for the purpose of the 
case to decide whether Art. 36 or Art. 120 is the proper article 
applicable to a suit filed against a. trustee. or ex-trustee to 
recover the loss sustained by the trust by reason of his 
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omission to collect monies due to the trust. In view of the 
conflict between Ranga Pai v. Babal and Subramania Aiyar v. 


Gopala Aiyar? we would refer the question to a Full Bench; 
we would also invite the opinion of the Full Bench on the 


question whether, if Art. 120 is applicable, what is the starting. 
point. oy ess 


V. Rajagopala Aiyar and T. V. Ramiah for Appellants. 
K. Rajah Atyar and R. Sundaralingam for 1st Respondent. 


The judgment of the Court was delivered by 


_The Chief Justice.—This reference embraces two questions, 
which may be stated as follows:—(1) Does Art. 36 or Art. 120: 
of the first schedule of the Indian Limitation Act, 1908, apply. 
to a suit filed against a trustee or ex-trustee to make good loss. 
sustained by the trust by reason of his omission to collect 


moneys due to the trust? (2) If Art. 120 is applicable, when 
does limitation commence to ran? 


Art. 36 relates to suits for compensation for malfeasance, 
misfeasance or non-feasance independent of contract and not 
specially provided for in. the schedule of the Act. It fixes a 
period of two years from the date when the malfeasance,. 


misfeasance or non-feasance takes place. Art. 120 is the- 


résiduary article. It fixes a limitation period of six years in 
respect of suits for which no period of limitation is provided: 
elsewhere in the schedule and time begins to run when the- 
right to sue accrues. It has been necessary to refer the ques-- 
tions set out above to a Full Bench because there are conflicting, 
decisions of this Court with regard to the first question, and 
the second question follows if Art. 120 applies, because in. 


‘some cases for more than six years there may be no one in a. 


position: to sue. In the case of Ranga Pai v. Babat, Shephard: 
and Davies, JJ., applied Art. 120. In the case of Subramania 
Aiyar v. Gopala Aiyar®, Sir Ralph S. Benson, Officiating Chief 
Justice and Krishnaswami Aiyar, J., considered that Art. 36. 
governed a suit of the nature of the one under discussion. In: 
Ranga Pai v. Baba, the- plaintiffs and the defendants, together: 
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with one Subbaraya Pai, were the trustees of a temple. 
Subbaraya Pai died in 1884, but for some years before his 
death he was left in exclusive management of the temple 
affairs. He was succeeded in the management by the defen- 
dants, who remained in management of the temple until 1891, 
when their co-trustees filed the suit to exclude them from 
trust and to compel them to make good sums lost as the result 
of breaches of trust alleged to have been committed by them. 
The question whether S. 10 of the Limitation Act applied was 
discussed and the Court was of the opinion that it did not. It 
was, however, held that the defendants were liable for the loss 
occasioned by them within six years from the date when the 
suit was instituted. Art. 120 of the Limitation Act was not 
‘specifically referred to, but as the Court decided that the period 
of limitation was six years it follows that it considered that 
this article applied. In Subramania Aiyarv. Gopala Aiyar2, the 
suit was instituted by the plaintiff as the trustee of a temple 
for recovery of a sum of money representing the loss to the 
temple occasioned by breaches of trust committed by the 
father of the defendant, he having been the preceding trustee. 
The suit was dismissed on the ground that it was barred by 
the law of limitation. On appeal it was argued that Art. 98 
was applicable, but the argument was rejected as the Court was 
of the opinion that the suit against the father was time barred 
under Art. 36 and, therefore, no suit would lie against his son. 
Another case bearing on the first question embodied in the 
reference and quoted to us is that of Shirinbai Dinshaw 
v. Navroji Pestonji3 where a Division Bench of the Bombay 
High Court held thata suit against trustees for alleged 
breaches of trust was governed by Art. 120 and time 
began to run from the date of the breach. In none of these 
cases, however, was there any real discussion of the questions 
now under consideration. In Ranga Pai v. Babal and in 
Shirinbai Dinshaw v. Navroji Pestonji8, the learned 
Judges ‘took it for granted that Art. 120 did apply and in 
Subramania Atyar v. Gopala Aiyar® the discussion was limited 
to the application of Arts. 36 and 98. I may here mention that 
my learned brother Varadachariar, sitting alone, held in 
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Krishna Kudva v. Muli Sri Venkataramana Temple! that a 
suit by a trustee of a temple against a previous trustee to 
recover moneys misappropriated by him was governed by 
Art. 120 and not by Art. 61 or Art. 62 of the Limitation Act 
and that no cause of action accrued to anybody as long as the 
defaulting trustee continued to be in office. This decision 
really embodies the answers to the questions under reference. 


Art. 36 applies to torts not specially provided for and if 
it stood alone there would be little to indicate that it was not 
intended to apply to breaches of trust of the nature of those 
we have now in mind. But there is Art. 98 and when the two 
articles are considered together there are strong indications 
that the legislature did not intend Art. 36 to apply to trustees. 
In thefirst place, in Art. 36, the word “ compensation ” is used, 
which is the appropriate word to apply in connection with a 
suit to remedy an injury to a person or a person’s property. 
Art. 98 speaks of suits “to make good” the loss, which are 
more appropriate than the word “ compensation ” when the 
loss is not a personal one. Then it must be remembered that 
when the prescribed period of limitation has commenced it 
continues until the sands have run out. Something may happen 
to start a fresh period of limitation, but that is another matter. 
If Art. 36 were to apply to an act of non-feasance on the part 
of the trustee, it would mean that if the trustee lived he would 
be free from all liability in two years, but if he died before the 
two years had elapsed his estate would continue to be liable 
for another three years. This could never have been the inten- 
tion of the legislature and leads in itself to the conclusion that 
Art. 36 does not include wrongs committed by trustees in 
respect of trusts. As Art. 36 does not apply, the only article 
which can apply to a suit like the one out of which this 
reference arises is Art. 120 and we answer the first question 
accordingly. 


With regard to the second question, it will be observed 
that Art. 120 declares that limitation shall start to run when 
the right to sue accrues. There can be no cause of action until 
there is a party capable of suing and until there is a cause of 
action there can be no question of the law of limitation coming 
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into operation—see Murray v. The East India Company}, 
Meyappa Chetty v. Supramanian Chetty2, Charu Chandra 
Pramanik v. Nahush Chandra Kundus and Mt. Bolo 
v. Mt. Koklon’. It follows that if a sole trustee of a public 
trust commits a breach of trust the loss cannot be made good, 
without voluntary action on the trustee’s part, until there is a 
new trustee. The right to sue in such a case would have to 
lie in abeyance until a new trustee was appointed, in which 
case the period of six years limitation would not commence 
until a new trustee had been appointed. If there are other 
trustees who are themselves not liable, the period of limitation 
will start running immediately the loss is occasioned, because 
they will have in themselves the right to sue their co-trustee 
for the loss occasioned by him. Of course, if the co-trustees 
have also made themselves liable for the breach of trust the 
position would be the same as in the case of a defaulting sole 
trustee. In the case of a private trust, the cestui que trust 
would ordinarily have the right to sue from the date of the 
breach of trust. It will, therefore, depend on the circumstances 
when time will commence to run and we answer the second 
question in this sense. 


This appeal coming on for hearing after the expression of 
the opinion of the Full Bench, the Court delivered the following 


Juvcmenr. Varadachariar, J.:—Now that the Full 
Bench has held that Art. 36 of the Limitation Act does 
not govern the present case, the decision of the lower 
Court dismissing the suit onthe ground that it was gov- 
ened by Art. 36 cannot stand. Itis not possible at this 
stage to deal finally with the existence and extent of the 
possible bar under Art. 120. It will be much more convenient 
to leave it to the lower Court to deal with that question in the 
light of the observations contained in the judgment of the Full 
Bench after taking such evidence as may be relevant to that 
question. In view however of the fact that it is about seven 
years now after the suit was instituted, the lower Court would 
do well to try the whole case instead of confining itself again 
to the question of limitation. The decree of the lower Court 


1. (1821) 5B. & Ald. 204: 106 E.R. 1167. 
2. (1916) L.R. 43 LA. 113: 20 C.W.N. 833 (P.C.). 
3. (1922) I.L.R. 50 Cal. 49. 
4. (1930) 59 M.L.J. 621; L.R. 57 L.A. 325: LL.R. 11 Lah. 687 (P.C.). 
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is set aside and the case rethanded for disposal on the merits. 
Costs to abide .the result.. The court-fee , paid . on, _the 
memorandum of appeal: willbe refunded. ` PES iet 

l pate Decree set aside and case PE E 


UNT E a pae p ARER il 


IN THE HIGH COURT OF JUDICATURE AT ` MADRAS, 


: PRESENT :—Mr. Justice VENKATARAMANA - - Rao, AND 
Mr, Justice ABDUR RAHMAN. E Sin us ta ha aa 
Chatlapalli Suryaprakasa Rao >. Appellant®: (1st Counter- 
re a eee ee eee eee 
PETE HT, a eS a Peor CE 
EE GE OO DE Ae a g i : ae 
Polisetti Venkataratnam and others. . Resp des ts ( Petitioner- 

ad ea a eae ee. 4 S :  Decree-holder and 

DEA a ale poles San A > Counter-Petitioners 2 

oe i Ae ee ep Ena He tod—Indgmeni- 
OSES E E . debtors). ; 
Detree—Compromise decree—Payment of money in instalments on specific 


dates, agreed upon—Failure to pay, ona specified date owing to the day 
happening to be a ‘Sunday—Deposit on the next day—W hether permissible. 


Where by a compromise decree moneys weré to have been paid into’ 
Court in-instalments on specified dates and the due date} providéd in 
the decree for the second instalment having fallen on a Sunday, the judgment- 
debtors were entitled’ to deposit the amount the next day. The judgment- 
debtors could not have committed any default in the payment of .the instal- 
ment so as to attract. the forfeiture ‘clause mentioned in the decree which 
would „enable the judgrent-creditor to éxecute the whole decree: on failure 
of ‘payment df the instalments-on the due dates. 

» Appeal against ‘the order of the Court of the Subordinate 
Fuge of Cocaniada'dated the 12th October, 1935 and. made it in 


E P. No. 295 of 1935 in O.'S. No. 68 of 1931. 
D. ‘Narasaraju fot Appellant. ' ae 
A Satyanarayana for Respondents. TAa A ; a 
«The judgment of the Court was delivered by on oy. 


-Venkataramana Rao, J.— The question „involved in . this, 
appeal is whether the defendants- -judgment-debtors committed 
default in payment of the instalments due and payable under. 
the- compromise decree obtained by the-first respondent, dectee-; 
holder.in this case. -The decree-was passed on the 19th July, 
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and payable under the decree should be paid in six instalments 
of Rs. 1,000 each with interest at 6 per cent. on the decree 
amount, the first instalment falling due on the 30th September, 
1933, and thereafter the instalments to be paid on the said date 
each year. It also provided that the amounts. paid on the said 
‘date each year should be entered upon the decree and that, if 
for any reason any two successive instalments are not paid, 
the balance due with interest at the said rate should: be 
recoverable from the defendants personally and from the 
properties charged under the said decree. The defendants 
failed to pay the first instalment on 30th September, 1933. 
When the due date of the second instalment, that is, 30th 
September, 1934, was about to expire, on 29th September, 
1934, the defendants obtained a chalan. 30th September, 
1934, happening to be a Sunday, the money.:was paid into 
the Bank on the lst October, 1934. The question therefore 
is whether owing to the non-payment of the amount on 30th 
September, 1934, the defendants could be said to have com- 
mitted default in payment of the second instalment and there- 
fore committed default in the payment of two successive 
instalments in order to entitle the plaintiff-decree-holder to 
execute the decree for the entire amount payable thereunder, 
From the provisions of the decree abovementioned, it will be 
Seen that no provision is made as to whom the money is 
payable. All that the compromise decree provides is that the 
money under the decree shall be payable in certain instalments. 
Under O. 20, r. 1, all money payable under the decree shall be 
paid. (@) into the Court whose duty itis to execute the decree, 
or (b) out-of Court to the decree-holder; ör (c) otherwise as 
the Court which made the decree directs. “Clause (c) has no 
application to this case. Therefore the only clauses that do 
apply are clauses (a) and (b). .‘The judgrient-debtors have 
therefore the option either to pay the amount of the instalment 
into. Court, or out of Court to the decree-holder. In this case 
the judgment-debtors have exercised the option of paying the 
amount into Court and they are perfectly entitled to do so. 
The due date provided in the decree for the payment of the 
second’ instalment happening to fall on a Sunday they were 
entitled to deposit the amount the next day. Therefore the 
judgment-debtors. could_not he said_to have committed any 
default in the payment of the second instalment. There is 
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therefore no default as provided in the decree and no forfeiture 
incurred in order to entitle the plaintiff to execute the whole 
decree. We therefore set aside the order of the lower Court 
directing execution of the decree for the entire balance paya- 
ble thereunder. But in the circumstances of this case we direct 
each party to bear his or their own costs of this appeal. 

The order passed by us has reference to a state of facts 
which existed on the date of the order of the lower Court and 
will not affect any subsequent default committed by the 
judgment-debtors. 


K. C. ` Appeal allowed and Order set aside. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. ALFRED Henry LioneL Leaca, Chief 
Justice, Mr. Justice VARADACHARIAR AND Mr. JUSTICE 
Mocketr. 


Soora Kulasekara Chetty and 
another .. Appellants* (Plaintiffs) 
n . 
Tholasingam Chetty .. Respondent (Defendant). 


Limitation Act (IX of 1908), Art.23—Discharge and acquittal of accused 
by trying Magisirate—Revisions against such discharge and acquittal orders— 
Revisions dismissed—Consequent suit for damages for malicious prosecution— 
Starting point of limitation—Date of first Court’s order or date of order in 
revision—Criminal Rules of Practice, r. 263—If ultra vires. 


The defendant filed a complaint against K and S (plaintiffs) before the 
Bench of Magistrates accusing them of assault, insult and criminal intimida- 
tion. The charges against S were dismissed on 23rd September, 1930, and he. 
was discharged. The case proceeded against K and he was acquitted on 25th 
May, 1931, The defendant took both the orders of discharge of S and 
acquittal of K in revision before the District Magistrate but both of them 
were dismissed on 13th July, 1931. Thereupon on 12th July, 1932, K and S. 
filed a suit for damages for malicious prosecution. The lower Courts , 
dismissed the suit as barred by Art. 23 of the Limitation Act, holding that 
the time began to run from the date of the discharge and acquittal by the 
Bench Magistrates and not from the date of the dismissal of the Revision 
Petitions. 

Held, by the Fuil Bench, that the suit was not barred by Art. 23 of the 
Limitation Act both against Sand K. The words in column (3) of Art, 23 
“when the plaintiff is acquitted” should not be divorced from the words “ or 


. the prosecution is otherwise terminated”. Where the order of discharge ot 


acquittal is taken up on revision, which the prosecutor may file, it may in. 





* S, A. No. 776 of 1933. 13th December, 1937. 
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proper cases result in the setting aside of the orders of the Subordinate 
Magistrate discharging or acquitting the accused and therefore the pro- 
ceedings can be deemed to terminate finally in this case only when the 
District Magistrate dismissed the petitions. Until those petitions were 
dismissed the prosecution case was before the Court. It does not lie in the 
mouth of the respondent (prosecutor) to say that the proceedings had 
terminated, when he had taken further steps with a view to securing the 
conviction of the accused K and S. 

Narayya v. Seshayya, (1899) I.L.R. 23 Mad. 24, overruled. 

Tanguturi Sriramulu v. Nyapathi Subba Rao Panthulu, (1919) 57 I.C. 
635: A,I.R. 1920 Mad. 151, approved. 

R. 263 of the Criminal Rules of Practice cannot be read as saying that a 
District Magistrate shall never refer an acquittal to the High Court. If it 
could be r ead so, the rule would be ultra vires. 


Second appeal against the decree of the District Court of 
Chingleput in A. S. No. 163 of 1932 preferred against the 
decree of the Court of the District Munsiff of Chingleput in 
O.'S. No. 352 of 1932. 

D. Ramaswami Aiyangar for C. S. Venkatachariar for 
Appellants. 


Srinivasaraghavan and Thyagarajan for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice —The respondent filed a complaint 
against the appellants before the Bench of Magistrates of 
Saidapet, in which he accused the appellants of assault, insult 
and criminal intimidation. The charges against the second 
appellant were dismissed on the 23rd September, 1930, and he 
was accordingly discharged. The case proceeded as against 
the first appellant and resulted in his acquittal on the 25th 
May, 1931. The respondent was not satisfied with the decision 
of the Magistrates and he filed two applications in revision, 
one against the discharge of the second appellant and the other 
against the acquittal of the first appellant. These applications 
were filed in the Court of the District Magistrate of Chingleput 
and were heard by him. The hearing resulted in the dismissal 
of the petitions on the 13th July, 1931. On the 12th July, 
1932, the appellants filed a suit in the Court of the District 
Munsiff of Chingleput for damages for malicious prosecution. 
The District Munsiff dismissed the suit on the ground that it 
was barred by the law of limitation and this decision was 
upheld on appeal by the District Judge of Chingleput. There- 
fore we are called upon to decide whether the suit was barred 
by Art. 23 of the Limitation Act. That article fixes the 
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period of limitation for a suit for malicious prosecution‘at oné 
year and time begins to run “ when the sae is acquitted or 
the prosecution is otherwise terminated ?. . In dismissing. the 
appeal the learned District Judge relied on ihe decision of this - 
Court in Narayya v. Seshayya! and on the decision in Pur- 
shottam Vithaldas Shet v. Ravji Hari Athavale? and declined 


to follow the decision in Madan Mohan Singh v. Ram Sundar 
Singhs. 


The case of Narayya v. Seshayyal was an appeal ateided 
by Subramania Aiyar and Moore, JJ. It arose out of a, suit 
for damages for malicious prosecution, which had been 
instituted more than a year after the date of the acquittal, but 
within a year from the dismissal of a revision petition filed by 
the prosecutor against the acquittal. The learned Judges held 
that the period of limitation began to run when the appellant 
was acquitted, treating the order of acquittal as being final. In 
Purshottam Vithaldas Shet v. Ravji Hari Athavale?, Macleod, 
C. J. and Kanga, J., decided that the period of limitation ran 
from the date of the order of discharge on the ground that the 
cause of action would not be’ suspended because further 
proceedings might be taken eithér by the Government or by 
the complainant in order to get the order of discharge set 
aside. -On the other hand in Madan Mohan Singh v. Ram 
Sundar Singh’, the Allahabad High Court held that an'appliċa- 
tion for revision of an order discharging an accused përson 
could. be deemed to be a continuation of the prosecution, or a 
fresh prosecution in itself, and therefore when the suit was 
instituted within one year of the dismissal of the application 
for revision it was in time, notwithstanding that more than 
12 months had elapsed from the date of discharge. The learned 
Judges, however, remarked that in a case where the prosecution’ 
ended in acquittal the language of Art. 23 left no room’for’ 
argument with regard to the commencement of limitation, as 
the article specifically provides that limitation is to run from’ 
the date of acquittal. We consider’ that in these cases the real 
significance'of an application for revision has not been realised. 
and: we are unable to accept the, nla ay High Court s 
RERED of Art. 23. - | 


y 








EATR vaoa a 


' ae (1899), ILR. 23 Mad. 24. 2 (1922) ILR. 47 Bon: 28., 
‘ "3. (1930) 1.L.R. 52 All. 553. 


ip 


I] . ` THE. MADRAS LAW JOURNAL. REPORTS. - 347 


S. 435 of the Code of Criminal Procedure provides that 
the High | Court or any Sessions Judge or District Magistrate 
or any Sub- Divisional: ‘Magistrate empowered by the Local 
Government in this behalf, may call for and examine the 
record of any proceeding before an inferior Criminal Court for 
the purpose of satisfying itself or himself as to the correct- 
ness, legality or. propriety of any finding, -sentence or order 
recorded or passed, and as to the regularity of any pro- 
ceedings of an inferior Court. Under S. 436, the District 
Magistrate .may himself make, or direct a Subordinate Magis- 
trate to..make, further enquiry. into a complaint which has 
been dismissed: under S. 203 or sub-S. (3) of S. 204, or 
into the case of,a person accused of an offence who has 
been discharged. S. 438 provides that the Sessions Judge 
or District Magistrate may, if he:thinks fit, on examining 
under S. 435 or otherwise the record of any proceeding, 
report for the orders of the High Court the result of his 
examination. These sectionsare very widely drawn. S. 417 
states.that the Local Government may direct the Public 
Prosecutor to, present an appeal to the High Court from an 
order of acquittal passed by any Court other than a High Court, 
but this section does not limit the powers of a District Magis- 
trate, in calling for a record from a Subordinate Magistrate, 
and there is no section in the Code of Criminal Procedure 
which does limit this right. Therefore it follows that if a 
District Magistrate considers that a person has been acquitted 
who should not have been acquitted he can report the case to 
the High Court,with a view to that Court exercising its powers. 
of revision. 

The learned Advocate for: the respondent in this connec- 
tion has laid great stress on r. 263 ‘of the Criminal Rules of 
Practice and Orders of this Court. That rtile states that when 
a-District Magistrate is of opinion that an order of acquittal is 
wrong, .and that such order, should. be set aside, he should 
request Government to prefer an appeal under S. 417 of the 
Code of Criminal Procedure ‘and should not report the case for 
the orders of the High Court.under S. 438 of the Code. . But 
this rule does not say that he shall not report such cases to the 
High Court-for-its orders. If-it did the rule would be ultra 
vires the powers of the Court. The rule hasbeen framed for 
the guidance _ of District “Magistrates in Suitable cases, and 
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cannot be read as saying that a District Magistrate shall never 
refer an acquittal to this Court. That this Court can revise 
an order of acquittal was recognised by a Full Bench of this. 
Court consisting of Schwabe, C.J., Oldfield and Coutts-Trotter, 
JJ., in Sankaralinga Mudaliar v. Narayana Mudaliar1. The 
learned Chief Justice in the course of his judgment pointed out 
that where there is an appeal by the Public Prosecutor 
or the Crown from an acquittal the Court sets its face against 
revision; but where a private prosecutor, having no power to 
appeal comes to the Court in revision it certainly is open to the 
Court to hear him. The fact that in such a case the High 
Court seldom interferes does not mean that it will never inter- 
fere, and it has interfered in a suitable case, as is shown by 
the judgment of Wallace, J., in Balantrapu Venkata Rao v. 
Valluri Padmanabha Raju®. The position, therefore, is this: 
The prosecutor may file an application before the District 
Magistrate for revision of an order of discharge or of acquittal 
passed bya Subordinate Magistrate and on such a petition 
being filed it will lead in a proper case to the setting aside of 
the order of discharge or of acquittal as the case may be. If 
the order of discharge is set aside a further inquiry will be 
ordered and in the case where an order of acquittal is set aside 
a retrial will be directed. 

The judgment of the Privy Council in Balbhaddar Singh 
v. Badri Sah3 has great bearing on the questions now before us, 
The appellants in that case were accused with two others of 
murder. The appellants were discharged by the Magistrate 
who first dealt with the case, but the Sessions Judge called for 
the record and after notice to the appellants considered 
whether further enquiry should be ordered into the charge 
which had been preferred against them. After hearing the 
arguments the Sessions Judge came to the conclusion that the 
order of discharge had been properly passed and refused to 
commit the appellants for trial. The appeal tothe Privy 
Council arose out of a suit which followed for damages for 
malicious prosecution. The appellants succeeded in the trial 
Court but on appeal to the Court of the Judicial Commissioner 
of Oudh the judgment of the trial Court was reversed. The’ 





1, (1922) 43 M.L.J. 369: I.L.R. 45 Mad. 913 (F.B.). 
2 (1927) 53 M.L.J. 529: I.L.R. 51 Mad. 180. 
3. (1926) 51 M.L.J. 42: LL.R. 1 Luck.215 (P.C.). 
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appellate Court held that in an action for malicious prosecution 
the plaintiff has to prove (1) that he was prosecuted by the 
defendant; (2) that he was innocent of the charge upon which 
he was tried; (3) that the prosecution was instituted against 
him without any reasonable and probable case; and (4) that it 
was due to a malicious intention of the defendant, and not 
with a mere intention of carrying the law into effect. Dealing 
with this statement Viscount Dunedin who delivered the judg- 
ment of the Judicial Committee observed :— 


“Proposition (2), as stated, is quite erroneous. It should be ‘that the 
proceedings complained of terminated in favour of the plaintiff if from their 
nature they were capable of so terminating’, This phraseology may be 
found in the judgment of Montague Smith, J., in Basebe v. Mathews! But 
the practice was in accordance with these words long before that case. Under 
the old forms of pleading a declaration, if the law were really as the judges 
in this case defined it, would in all cases where there had not been an actual 
acquittal have been bad if there were not added the statement that the plain- 
tiff was innocent of the crime charged. The reports may be searched in vain 
for any declaration so found bad, though there were many cases where pro- 
secutions had terminated without acquittal. There was controversy as to 
what terminated proceedings as, for example, whether a nolle prosequi of the 
Attorney-General was a termination. But at any rate it was quite settled 
that a prosecution comes to an end whena Magistrate declines to commit, 
Accordingly in Bullen and Leake’s Precedents, 8th Edition at page 434, the 
regular form is given for an action for malicious prosecution when the plain- 
tiff has been arrested and brought before a Magistrate. After narrating the 
arrest and the charge, it continues: “The said justice having heard the said 
‘charge dismissed the same and discharged the plaintiff out of custody, where- 
upon the said proceedings terminated’. In the present case it was sufficient 
for the appellants to prove, as they have done, that the criminal proceedings 
threatened on account of the disclosure contained in the confessions of 
‘Raghunath and Teja ended so far as they were concerned when the Sessions 
Judge finally refused to commit them for trial. That opened the way for the 
proof of the next proposition that the respondents had instigated the pro- 
ceedings maliciously and without probable cause.” 


` The Sessions Judge finally refused to commit the appel- 
lants for trial as the result of proceedings before him follow- 
ing the discharge by the Magistrate who held the inquiry. 


The principle which applies here was stated by Williams, 
Byles and Keating, JJ., in Gilding v. Eyre2 in these words :— 


“Itis a rule of law, that no one shall be allowed to allege ofa still de- 
pending suit that it is unjust. This can only be decided by a judicial deter- 
mination, or other final event of the suit in the regular course of it, That is 
the reason given in the cases which established the doctrine, ‘that, in actions 
for a malicious arrest or prosecution, or the like, it is requisite to state in the 


a meee maa 
i _ 1. (1867) L.R. 2 C.P. 684 at 688. 
2, (1861) 10 C.B. (N.S.) 592 at 604: 142 E.R. 584, 
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declaration the determination of the former suit in favour of the plaintiff, 
because the want of probable cause cannototherwise be properly alleged.” °, 


Now, when did the prosecution proceedings terminate .in 
this case? We consider that the answer must :be that they 
terminated on the 13th July, 1931, when the, District Magis: 
trate dismissed the revision petitions and that this answer is. 
given by the decision in Balbhaddar Singh v. Badri Sah, 
Until those petitions were dismissed the prosecution case. was. 
before the Court. And it seems to us that it does not lie in the 
mouth of the respondent prosecutor to say that the proceedings. 
had terminated so far as the second appellant was concerned 
on his discharge and so far as the first appellant was concerned 
on his acquittal. The proceedings had not terminated,’ because 
he took further steps with a view to securing their conviction. 


The learned Advocate for the respondent says that in any 
event the suit is barred so far as the first appellant is concerned, 
as he was acquitted and Art. 23 provides that time shall run 
from the date of the acquittal. This argument ignores the 
wording of the article and the reason for the rule that so long 
as proceedings are pending the accused shall not be allowed to- 
sue. The wording “when the plaintiff is acquitted” cannot be 
divorced from the words “or the prosecution is otherwise 
terminated”: In our opinion the article provides that. time 
shall run when the plaintiff is acquitted or when the prosecu- 
tion comes to an end in some other manner. If the acquittal 
is followed by other proceedings the prosecution is terminatéd 
not by the acquittal but by the order passed in the subsequent 
proceedings and this construction was placed on the article by 
a Bench of this Court consisting of Bakewell and Phillips, J J.J. 
in Tanguturi Sriramulu v. Nyapathi Subba Rao Panthulu2, 
Tt follows from what we have said that the case. of Narayya 
v. Seshayya8 was wrongly decided. 

‘The appeal will be allowed and the case remanded’ to the 
trial Court for decision on the merits. The appellant will be 
entitled to his costs in this Court and in the District Court. 
There will be a direction for the refund OF court-fee both ‘here 
‘and in the District Court. 

S. V. V. : SS Appeal allowed 

sire : and case remanded. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


' PRESENT:—MR. ALFRED HENRY LIONEL Leacu, Chief 
Justice,, Mr. Justice VARADACHARIAR AND MR. JUSTICE 
Mockett. 


Manickam Chettiar. .. Petitioner* ( Respondent- 
l Plaintif) 
v, i ` fig G A i 
The. Income-tax Officer, Madura. .. : 
South, Madura and another .. Respondents (Petitioner 
T b, ee and Defendant). 


Crown debt—Private decree-holder attaching property of debtor— 
Arrears of income-tax due from assessee debior—Government filing a 
petition to Court to pay the income-tax dues from moneys in deposit with 
Couri-—Civil Procedure Code (V of 1908), S. 151—S. 46 of Income-tax Act 


(XI of 1922) no bar to procedure adopted by the Government in petitioning 
Court, 


Where an Income-tax Officer made an application to a Court purporting 
to be under S. 151, Civil Procedure Code, and praying that out of some 
moneys in the custody of that Court in the course of the execution of a decree 
obtained by the petitioner herein against the assessee, his debt should be paid 
‘in the first instance and the Court held that the arrears of income-tax might 
be paid in the first instance, the questions that arose requiring decision by 
the Full Bench was (1) whether the Government’s claim was entitled to 
priority and (2) whether it was permissible, in view of the detailed provisions 
made by the statute in S. 46 of the Indian Income-tax Act, to recognise in 
addition an application to the ordinary Civil Court by the Income-tax Officer. 

Held; (1) that inasmuch as the Crown has priority over unsecured credi- 
‘tors inthe payment of debts, the Court can, on application and without a 
formal attachment being issued, order the payment of Crown debt due by the 
debtor-where there are funds in Court belonging to the.debtor. 


Bala Dassee v. Butto Kristo Bairagee, (1906) ILL.R. 33 Cal. 1040 and 
Soniram Rameshur v. Mary Pinto, (1933) LL.R. 11 Rang. 467, followed. 


y 

- (2)'ThatS.46 of the Indian Income-tax Act which provides the modes 
for the recovery of arrears of income-tax ig no bar to an application of 
the nature of the one concerned with here, | 


(3) That both right and convenience demand that the Court should exer- 
cise its inherent powers. The argument that the attachment having taken: 
place.the petitioner was in the position ‘of a secured creditor cannot prevail. 


.  Kristnaswamy Mudakar v. Oficial Assignee of Madras, (1903) 13 M.L. 
J. 278: LL.R. 26 Mad. 673 (F.B.), followed. 

. Petition under-S..115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the District Munsift of Madura town 
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dated 2nd May, 1935, and made in M. P. No. 523 of 1935 in 
E. P. No, 1482 of 1934 in S. C. No. 2116 of 1934. 


K. Balasubramania Aiyar for Watrap S. Subramania Aiyar 
for Petitioner. 

N. Sreenivasa Aiyangar for The Government Pleader for 
Respondents. 

The Court (Varadachariar, J.) made the following 


ORDER OF REFERENCE To A FuLL BENCH. 

Mr. Balasubramania Aiyar raised two questions before 
me, in support of this Revision Petition. On one of them I 
feel little doubt; but the other point is one of some importance 
and, notwithstanding the reliance placed on behalf of the 
Government on the decisions in Deputy Commissioner of Police 
v. Vedantam\ and Soniram Rameshur v. Mary Pinto2, I think 
that it should be considered by a Division Bench or even by a 
Full Bench if the Chief Justice so directs. 


This Revision Petition arises out of an application made 
by the Income-tax Officer of Madura South, to the District 
Munsiff of Madura Town, purporting to be under S. 151, 
Civil Procedure Code, and praying that out of some monies in 
the custody of that Court in the course of the execution of a 
decree obtained by the present petitioner against the assessee, 
the arrears of income-tax due by the assessee, might be paid 
in the first instance. Two questions were raised before the 
Jower Court on behalf of the present petitioner, namely, (7) 
whether the Government’s claim was entitled to priority and 
(ii) whether, as a matter of procedure, the petitioner by the 
Income-tax Officer to the Civil Court was sustainable. On 
both those points the lower Court held against the present 
petitioner and directed payment to the Government‘in the first 
instance. Hence this Revision Petition by the decree-holder. 


So far as the priority of the Government’s claim is con- 
cerned, I see no reason to differ from the view taken by the 
lower Court. Mr. Balasubramania Aiyar relied on an expres- 
sion of doubt in Ramachandra v. Pitchaikanni8 as to the appli- 
cability in this country of the English doctrine relating to the 
priority of Crown debts; but I think the weight of authority in 


1. (1935) 69 M.L.J. 832: LL.R. 59 Mad. 428. 
2, (1933) LL.R. 11 Rang. 467. 3. (1884) LL.R. 7 Mad. 434. 
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favour of the recognition of that priority even in this country 
is so strong that this expression of doubt cannot help the 
petitioner to any material degree. (Cf. Deputy Commissioner 
of Police v. Vedantami, Varadachari v. Secretary of State?, 
Bala Dassee v. Butto Kristo Bairagee3, Soniram Rameshur v, 
Mary Pinto4 and the provisions in the Insolvency Acts 
relating to the priority of Crown debts.) 


It is on the question of procedure that I have felt some 
difficulty. Some of the cases above referred to arose out of 
applications on behalf of the Government to recover court-fees 
payable to Government in pauper suits. There is no difficulty 
in supporting the maintainability of the petition by Govern- 
ment in that class of cases, because the Civil Procedure Code 
treats the Government as a decree-holder to the extent of the 
court-fee payable and the ordinary procedure under the Code 
is available for the enforcement of that claim. In Soniram 
Rameshur v. Mary Pinto4, the petition related to the recovery 
of income-tax, and in that sense the case is directly in point; 
but though the learned Judge gave a ruling in favour of the 
maintainability of the petition, he also states that the applica- 
tion was not opposed on behalf of the respondents and that 
they consented to the payment. I am therefore unable to treat 
that decision as concluding the point. In Deputy Commissioner 
of Police v. Vedantam1, Cornish, J., was dealing with a claim 
for arrears of motor-tax; and relying upon Inre Henley & 
Co.5 and on the decision in Bala Dassee v. Butto Kristo 
Bairagee8, the learned Judge held that an application like 
the present must be treated as maintainable. The case 
(Bala Dassee v. Butto Kristo Bairagee3) is not strictly 
analogous, because it related to a claim for court-fee 
payable to Government in respect of which, as already observ- 
ed, Government is in the position of a decree-holder. The 
proposition that the declaration ofa first charge on the subject- 
matter of the suit does not preclude the Government from 
enforcing its claim as a decree-holder in other ways does not 
throw much light upon the question now raised before me. 
In re Henley & Co.5 no doubt recognised the right of the 





1. (1935) 69 M.L.J. 832: LL.R, 59 Mad. 428. 
2. (1935) 70 M.L.J. 601: LL.R, 59 Mad. 872, 
3. (1906) LL.R. 33 Cal. 1040. 4. (1933) I.L.R. 11 Rang. 467. 
5. (1878) 9 Ch. D. 469, 
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Crown to proceed otherwise than in the manner pointed out by 
the Income-tax Act; but in that case, the application was made 
in the course of liquidation proceedings, an application would 
be the proper form. The Indian Income-tax Act of 1922 makes 
detailed provisions in S. 46 for the recovery of income-tax. 
Certain powers are given to the Collector and certain powers 
are given to the Income-tax Officer. I make no further reference 
to the provision relating to the Collector’s powers because no 
application has been, made in the present case by the Collector 
and the Act does not expect him to make an application but 
to exercise certain powers of his own. The Income-tax Officer 
is authorised under certain conditions to adopt the procedure 
available for the collection of arrears of Municipal tax or 
local rate. Provision is also made in sub-cl. (5) for a requisi- 
tion to persons paying salaries to assessees. It is a matter 
requiring consideration whether in view of these detailed 
provisions having been made by the Statute itself for the 
recovery of assessment, it is permissible to recognise in addi- 
tion an application to the ordinary Civil Court which must 
prima facie be regarded as dealing only with the rights of 
litigants in the ordinary Civil Court. It may be that arrears 
of income-tax can be made the subject-matter of a regular 
suit as a Crown debt; but whether an application under S. 151, 
Civil Procedure Code, or under any general principle of law 
was at all contemplated by the Income-tax Act or by the pro- 
visions of the Civil Procedure Code is a matter about which 
I entertain grave doubts, notwithstanding the respectful atten- 
tion that I have given to the cases to which Ihave already 
referred. It is this point that I should like to be heard and 
decided authoritatively by a bench subject to the order of the 
Chief Justice. The decision in C. M. P. No. 2083 of 1933 
affords me no guidance because there was in that case a dis- 
traint order issued by the tahsildar under the provisions of 
the Revenue Recovery Act. 


This petition coming on for hearing, in pursuance of the 
Order of Reference to.a Full Bench, the Court delivered the 
following 

Jupements. The Chief Justice. —The petitioner obtained 
a money decree against one’ Govinda Rao and in execution 
thereof attached certain movable properties belonging to the 
judgiment-debtor and brought them to sale. Govinda Rao under 
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an order of assessment dated the 28th August, 1934, was 
required to pay a sum of Rs. 301-13-0 by way of income-tax. 
He did not comply with the notice of demand for payment and 
on the 12th November, 1934, a penalty of Rs. 10 was imposed 
by the Income-tax Officer because of the default, thus increas- 
ing the total amount due by the assessee to Rs. 311-13-0. 
Before the sale the Income-tax Officer filed an application in 
Court asking for an order directing the payment out to him 
from the sale proceeds when the sale took place of the amount 
due to Government by Govinda Rao. The sale in execution 
was in due course carried out, but only realised on Rs. 227-9-0. 
After reserving the amount required for the costs of execu- 
tion the District Munsiff ordered the balance to be paid out 
to the Income-tax Officer. The question which we are called 
upon to decide is whether the Court had power to order the 
payment out of moneys due to Government on mere application. 


I had occasion to consider this question in the case of 
Soniram Rameshur v. Mary Pintol when sitting as a judge of 
the Rangoon High Court, and, following the decision of Sale, 
J., in Bala Dassee v. Butto Kristo Batragee2 held that 
inasmuch as the Crown has priority over unsecured creditors 
in the payment of debts the Court can, on application and 
without a formal attachment being issued, order the payment 
of a Crown debt due by the debtor where there are funds in 
Court belonging to the debtor. The District Munsiff referred 
to this decision in his order. The order which I passed in that 
case was passed by consent, and the only arguments were 
those addressed to the Court on behalf of the Crown, but the 
question has been fully argued before us to-day and I see no 
reason for changing the opinion there expressed. 


It has been suggested that inasmuch as S. 46 of the Indian 


Income-tax Act provides modes for the recovery of arrears of | 


‘income-tax the Crown is not entitled to adopt any different 
method. Sub-S. (2) states that the Income-tax Officer may 
forward to the Collector a certificate under his signature speci- 
‘fying the amount of arrears due from an assessee, and the 
Collector, on receipt of such certificate, shall proceed to recover 
from the assessee the amount specified asif it were an arrear 





4) (4933) LR. 11 Rang. 467. 
2, (1906) LER. 33 Gal. 1040. = - 
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of land revenue. Without prejudice to any powers of the 
Collector in this behalf he shall for the purpose of recover- 
ing the amount have in respect of the attachment and sale of 
debts due to the assessee the powers which, under the Civil 
Procedure Code, a Civil Court has in respect of attachment and 
sale of debts due to a judgment-debtor for the purpose of the 
recovery of an amount due under a decree. By sub-S. (3) it 
is provided that in any area in respect of which the Commis- 
sioner has directed that any arrears may be recovered by any 
process enforceable for the recovery of an arrear of any 
Municipal tax or local rate imposed under any enactment for 
the time being in force in any part of the province, the Income- 
tax Officer may proceed to recover the amount due by such 
process. Under sub-S. (5) if any assessee is in receipt of 
income chargeable under the head “salaries” the Income-tax 
Officer may require the employer to deduct from his salary 
what is due by way of income-tax. This section, however, 
does not profess to be exhaustive and it cannot without express 
words to that effect take away from the Crown the right of 
enforcing payment by any other method open to it. Therefore 
I do not regard S. 46 as imposing a bar to an application of 
the nature of the one we are now concerned with. 


The learned Advocate for the petitioner then contends 
that as a private person cannot enforce payment without first 
obtaining a decree, the Crown isin the same position. The 
argument is that a private personis governed by the provisions 
of the Civil Procedure Code, and as there is nothing in the Code 
which places the Crown in a different position the procedure 
there contemplated must be followed. Iam unable to agree. 
This argument ignores the special position of the Crown, the 
special circumstances, and the Court’s inherent powers. It 
cannot be denied that the Crown had the right of priority in 
payment of debts due toit. It is a right which has always exist- 
ed and has been repeatedly recognised in India. If the Crown 
is entitled, as itis, to prior payment over all unsecured creditors 
the position of secured creditors doesnot arise. I see no reason 
why the Crown should not be allowed to apply to the Court for 
an order directing its debt to be paid out of monies in Court 
belonging to the debtor, without having to file a suit. Of 
course it must bea debt which is not disputed or is indisputable. 
In this case the debt represents money due to the Crown under 
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the Income-tax Act and the demand of the Income-tax Officer 
is not open to question. 


What would be the effect if the Crown were not able to 
apply to the Court for the withdrawal of the money in a case 
like this? According to the argument it would mean that the 
Crown would have to file a suit against the debtor and the 
opposing creditor and then obtain an interim injunction pre- 
venting the money from being withdrawn from Court pending 
the decision of the suit. When the suit came on for hearing 
the Court would be bound to decree it. Therefore there would 
be, not only a great waste of the time of the parties and of the 
Court, but the opposing creditor would run the danger of being 
mulcted in costs. 


The Court must pay money in its hands out to the person 
entitled to it. If the Court were asked to pay out money to 4 
with the certain knowledge that the money belonged to B it 
would naturally decline to do so and would make sure that B 
got it. Here, the Crown is entitled to the money in Court 
—there is no question about this—and asks the Court to 
pay it out. The right to payment being indisputable justice 
requires that it should be paid ovt to the Crown and formal 
application for payment has been made. It seems to me that 
both right and convenience demand that the Court should exer- 
cise its inherent power. 


At one stage the learned Advocate for the petitioner 
suggested that the attachment having taken place the petitioner 
was in the position of a secured creditor. This argument is 
not open to him in view of the decision of a Full Bench of this 
Court in Kristnaswamy Mudaliar v. Official Assignee of 
Madras!, He did suggest that this decision had been overruled 
by the Judicial Committee in Gummidelli Ananta Padma- 
nabhaswami v. Official Receiver of Secunderabad?2, but it is clear 
from a perusal of the report that their Lordships there refused 
to go into the question and reserved their decision fora future 
occasion. Consequently we have got to accept the decision in 
Kristnaswamy Mudaliar v. Official Assignee of Madrasi as 
stating the law correctly; and the petitioner is not in the posi- 
tion of a secured creditor. 





1. (1903) 13 M.L.J. 278: I.L.R. 26 Mad. 673 (F.B.). 
2. (1933) 64 M.L.J. 562: L.R. 60 I.A. 167: I.L.R. 56 Mad. 405 (P.C.). 
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The learned Advocate for the petitioner has also argued 
that unless there is some statute which expressly authorises a 
petition of this nature the petition cannot be maintained. I 
have in effect already dealt with this question and it follows 
from what I have said that I do not consider that a special 
Act of the legislature is required to enable the Crown to apply 
to the Court for payment out of money to which it has an 
undoubted right. 


In the case of the Deputy Commissioner of Police v. 
Vedantam1, Cornish, J., took the same view. There money 
was due to the Crown.as arrears of tax under the Madras 
Motor Vehicles Taxation Act. The learned Judge also relied 
on the judgment of Sale, J., in Bala Dassee v. Butto Kristo 
Bairagee®. 

For these reasons I am of the opinion that the District 
Munsiff came to the correct conclusion and his order shotild 
not be disturbed. The petition will be dismissed with costs. 


Varadachariar, J—My doubts have been indicated in the 
order of reference. Iam not able to say that they have been. 


wholly dispelled. They are, however, not serious enough to 


warrant my dissenting from the conclusion which my Lord 
and my learned brother have reached on what.is after all a 


‘question of procedure; even when making the reference, I felt 


no doubt as to the right of the Crown to priority. I may add 


that the balance of convenience certainly seems to be in favour 
of the view indicated in the judgment just delivered. 1, there- 


fore, agree with the order dismissing the petition with costs, 


Mockett, J—I agree with my Lord the Chief Justice. It 
must be remembered that the Court holds the money for the 


. purpose of paying it to the person entitled to it, and in this 
-presidency so long as the decision in Kristnaswamy Mudaliar 
v. Official Assignee of Madras3, is law, as it undoubtedly still 


is, there is no difficulty with regard to. third parties claiming 
prior rights by way of attachment. The position being so, this 
case does not seem to present any. difficulty. As a matter of 
expediency it is obvious that the course adopted here is ‘the 
better. The alternative seems to be this, as have been pointed 





=- + + 4; (1935) 69 M.J. 832: LL.R: 59-Mad.-428, ~ 
. 2. (1906) LL.R. 33 Cal. 1040. 
3, (1903).13 M.L.j. 278: LL.R: 26 Mad. 673 (F.B.). - 
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out by my Lord the Chief Justice: a suit is filed with regard to 
a matter which the defendant cannot contest and the only 
result is that there is delay and unnecessary expenditure for 
the parties. What happens under the present procedure? 
Here is this money lying in Court for the purpose of being paid 
out to the person who is entitled to receive it. The Crown 
goes to the Court and says: 
“ Here is a debt which is due to me about which there can be no dispute.” 
I consider that under those circumstances the Court can 
rightly invoke its power under S. 151 of the Code of Civil 
Procedure in making the payment to the person entitled to it. 
Cornish, J., in the case to which my Lord has referred 
(Deputy Commissioner of Police v. Vedantam1) draws atten- 
tion to a decision from which I have derived assistance, 
In re Henley & Co.2 In that case a bench consisting of 
James, Brett and Cotton, L.JJ., emphasised that the fact that 
a remedy given by a statute for the recovery of a debt due to 
the Crown in no way takes away the right of the Crown 
to invoke other methods if it thinks fit. 
I agree that the decision of the Court below is right and 


that this petition should be dismissed with costs. 
eG. Petition dismissed. 





l PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 
PRESENT :—LoRD THANKERTON, SIR LANCELOT SANDER- 
son aND Lorp Normann (Lord President of the Court of 
Session). 
Sunder Singh-Mallah Singh Sanatan 


Dharam High School Trust, Indaura, 
Appellanis* 


through Trustees 
The Managing Committee, Sunder 
- Sing-Mullah Singh Rajput High 
School, Indaura and others Respondents. 


Societies Registration Act (XXI of 1860), Ss.3 and 19—Registration of 
society—Burden of proof—Presumption applicable—Minutes of meeting— 
Proof of notices of meeting if necessary—-Evidence Act (I of 1872), S. 106— 
Charitable endowment founded by Hindu—Proof of dedication—Specific 
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Relief Act (I of 1877), S.42—Suit for declaration of title—Claims for posses- 
sionand injunction as “ further relief”. 


Where it is sought to dispute the registration of a society, it is not: 
necessary for the party seeking to uphold the registration to prove the 
signatures to the original memorandum of association of the society; but 
the presumption of registration which arises in favour'of the society does so, 
not on the certificate of registration granted by the registrar under S. 3 of 
the Societies Registration Act but on the copies certified under S. 19, and 
of the rules and regulations and of the memorandum of association of the 
society. 

A Committee authorised two of its members to institute a suit. The 
defendants in the action objected that there had been no due authorisation 
of the members to institute the proceedings, the ground of the objection 
being that the plaintiffs had not discharged the burden laid on them by S. 106. 
of the Evidence Act in that they had not proved that due notice had been 
given to the members of the Committee of the meeting at which the resolu- 
tion was passed which authorised the two plaintiffs to bring the proceedings. 

Held, that proof of the minutes of the meeting in question was sufficient 
to discharge the burden resting on the plaintiffs. 


In the foundation of a charitable endowment by a Hindu it is necessary 
that the donor should divest himself of the property intended for the endow- 
ment. Whether he hasin fact done so may be determined by evidence of 


acts contemporaneous with, as well as of acts and conduct subsequent to,. 
the foundation. 


Where in a dispute as to the ownership of property the plaintiff seeks a 
declaration of title, and the defendant is. neither in possession nor ina posi- 
tion to give possession of the property in dispute, then, notwithstanding that 
the plaintiff himself is not in possession or control of the property there is no 
“further relief ” within the meaning of S. 42 of the Specific Relief Act avail- 
able to the plaintiff against the defendant. Where it is not open to the plain- 
tiff to pray for possession as against the defendant, injunction is further 
relief within the meaning of the proviso to S. 42. 


Decision of the High Court of Lahore affirmed. 


Appeal from a decision of the High Court, Lahore, in its 
appellate jurisdiction (Coldstream and Hilton, JJ.) dated 31st 
May, 1934, reversing a decision of the Senior Subordinate 
Judge, Kangra, at Dharamsala, dated 19th December, 1927. 


Sir Herbert Cunliffe, K.C., H. R. Abdul Majid and Mrs. M. 
J. Clark for Appellants.—In the first place the plaintiffs are not 
competent to maintain the action. Itis not proved that the plain- 
tiff Committee was duly constituted, neither is it established that 
the plaintiffs were ever duly authorised by the Committee to bring 
the action. While it may be conceded that the minute of the 
meeting at which the Committee purported to authorise the plain- 
tiffs to bring the action is ex facie a due authority to them to bring 
the action, the onus is on them, by virtue of S. 106 of the Evid- 
ence Act, to prove that the members of the Committee were notifi- 
ed in due manner at the meeting. That burden has not been 
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discharged. The Committee has no locus standi with which to 
bring this action. There is no proof that the memorandum of 
association was signed by the members. In the absence of that or 
of certainty as to which of its members filed the memorandum, 
the Subordinate Judge was right to hold that the plaintiffs were 
not duly registered under the Act of 1860. The Subordinate Judge 
was right in holding the plaintiff-respondents were not entitled to 
a declaration of title. As they were not in possession or control 
of the property in dispute, they should have claimed such posses- 
sion and control. The claiming of a declaration in those circum- 
stances is contrary to the proviso to S. 42 of the Specific Relief 
Act, 1877. 


J. P. Eddy, K.C. and T. F. R. McDonnell for Respondents.— 
The position of the parties with respect to possession was such 
that the plaintiffs’ claim for a declaration of title is not in con- 
travention of S.42 of the Act of 1877. The plaintiffs may not 
have been in possession of the properties, at the same time the 
defendants were not in a position to give possession themselves. 
The registration of the plaintiff Committee is in every way in 
accordance with the provisions of the Act of 1860. The memo- 
randum of association, with a copy of the Committee’s rules, was 
registered in accordance with S.3 of the Actin 1919, when the 
Registrar duly gave a certificate of registration. In those circum- 
stances it is for the appellants to disprove the due registration, 
and they have failed to do so. The plaintiffs who brought the 
action were duly authorised by the Committee todo so, The 
authorisation is contained in the resolution to that effect passed 
by the Committee at its meeting, and the minute of the meeting in 
question is sufficient evidence of what took place at it. 


6th December, 1937. Their Lordships’ judgment was 
_ delivered by 


Lorp THANKERTON.—This is an appeal from a decree of 
- the High Court of Judicature at Lahore, dated the 31st May, 
1934, which reversed a decree of the Senior Subordinate 
Judge, Kangra at Dharamsala, dated the 19th December, 1927. 


The respondents, the Managing Committee Sunder Singh- 
Mallah Singh Rajput High School, hereinafter referred to as 
“the Committee,” filed the suit through Kharak Singh, member 
of the Committee and Manager of the School, and Chaudri 
Ram Singh, a member of the Committee, on the 8th Novem- 
ber, 1926, and impleaded as defendants Sunder Singh-Mallah 
Singh Sanatan Dharam Rajput High School Trust, hereinafter 
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referred to as “the Trust,” - through ten named: trustees, of 
whom Rai Bahadur Chaudri Mallah Singh was the first named. 
In the plaint the respondents claimed (a) a declaration to 
the effect that “the plaintiff-Committee is the managing body,. 
trustee and administrator of Sundar Singh-Mallah Singh 
Rajput High School, Indaura, that the defendants have no- 
connection whatsoever with this school or its property, nor 
have they any right as trustees or administrators in the said 
school, that the plaintiff alone is the trustee and administrator. 
of this property, in the interests of the said school, and that he 


‘alone is entitled to the income and authorised to spend it,” and 


(b) a perpetual injunction against interference by the defen- 
dants. 
The property claimed was detailed as follows: 


“1. Rs. 95,000 on fixed deposit in the Punjab National Bank, Lahore.: 


“2, War Bonds of the value of Rs. 5,000, also deposited with the said 
Bank. 


“3. Bonds, mortgage deeds and promissory notes, of the value of 


Rupees one lakh, and 


4, Lands and school buildings, etc., mentioned in a list attached to the 
plaint.” i 
The Trust through the trustees filed its Jawab-i-Dawa, 
denying the right of the plaintiff to any relief, and, on the 
pleadings the Subordinate Judge framed the following issues :— 
“ (1) Whether a suit for a declaration lies? 


“ (2) Whether the plaintiff Managing Committee has locus standi to 
maintain the suit and has duly authorised Kharak Singh and Ram Singh to 
institute the suit? 


“ (3) Whether the plaintiff Committee is not a duly registered body? 


“ (4) Whether the management for the School and its properties became 
vested in the plaintif Committee as trustees? 


“ (5) What is the nature and extent of the properties up to the date of 
the new trust, dated the 26th November, 1925?- 


“ (6) Whether the trust, if any, created in favour of the plaintiffs was 
invalid, because possession had not been transferred to them? 


_ (7) Whether on 26th November, 1925,the defendant 1 was still com- 
petent to deal with this property and create anew trustin favour of the 
defendants in connection therewith?” 

After considering the oral and documentary evidence, the 
learned Judge decided each of the issues in favour of the 
defendants, and dismissed the suit. On appeal, this judgment 
was reversed by the High Court, and decree was granted in 
the Committee’s favour, declaring that the Indaura High 
School buildings and the lands attached to them, the sum of 
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Rs. 95,000 and war bonds for Rs. 5,000, and the mortgagee’s 
rights under a deed of mortgage dated the 2nd June, 1920, in 
favour of the Indaura School, are property held in trust for 
the benefit of the School, and that the Committee have the 
right to manage the School and to manage this property for 
the purposes of the School. A perpetual injunction was grant- 
ed against the interference of the defendants. The present 
appeal is against that decree. 


This regrettable litigation had its origin in the following 
circumstances :—Chaudri Mallah Singh, who was anxious to 
make suitable provision for the education of the youths of his 
community, had for long maintained a primary school in his 
village Indaura. In 1919, being anxious to extend this institu- 
tion and to put its management into the hands of a represen- 
tative committee of the Rajput community, sixteen leading 
Rajputs were selected and constituted into a committee for the 
management of the school. Rules and Regulations and a 
Memorandum were drawn up, and filed and registered under 
the Societies Registration Act (Act XXI of 1860), the associa- 
tion being registered as Sundar Singh-Mallah Singh Rajput 
High School, and the sixteen selected Rajputs being named as 
the Managing Committee, the first-named being Mallah Singh 
as President. R.4 provided that all the movable and immov- 
able property of the school should vest in the Managing 
Committee, but no specific properties were mentioned, and no 
deed of endowment was drawn up. 


As many of the members of the Committee lived at some 
distance from the school, their attendances do not appear to 
have been at all regular, and there seems little doubt that 
Mallah Singh took the main burden of management. In 1925, 
apparently regarding himself as still having a free hand, and 
having formed the desire to extend further the institution into 
a college, Mallah Singh executed on the 26th November, 1925, 
the deed of trust in favour of the defendant-appellants, whose 
attempt to enter on their duties at the school roused the 
respondent Committee. This led to intervention of the police 
and proceedings under Ss. 144 and 145 of the Criminal Pro- 
cedure Code, which were started on the 11th May, 1926. Even- 
tually the parties agreed to leave the school and its properties 
in the possession of Mallah Singh, and to seek their remedy in 
the Civil Court. As the Trial Judge points out, this posses- 
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sion of Mallah Singh was his personal possession and was not 
in his capacity as President of either the Committee or the 
Trust. The present suit was thereafter brought on the 8th 
November, 1926. , 


With this preliminary outline, the various issues may be 
taken in turn. 

Issue No. 1 raises a question under S. 42 of the Specific 
Relief Act, 1877, and, in particular, the proviso, which precludes. 
the granting of a declaration “where the plaintiff, being able 
to seek further relief than a mere declaration of title, omits. 
to do so.” The Subordinate Judge held that a suit of declara- 
tion did not lie, on the ground that the plaintiff was neither in 
possession nor in control of the management of the school, and. 
that the proper form of the suit would have been one for pos- 
session and management of the school and not merely a declara- 
tion of such right, and that the plaintiff had omitted to seek ` 
this further relief. The High Court took the contrary view, 
on the ground that the defendants were not in possession or in 
a position to deliver possession of the properties, and that 
therefore there was no further relief available to the plaintiffs. 
against the defendants. Their Lordships agree with the High 
Court in this view; and it may be added that, where it is not 
open to the plaintiff to pray for possession also as against the 
defendant, injunction is further relief within the meaning of 
the proviso; see Pollock and Mulla on the Specific Relief Acts 
(6th edn.) at p. 853, and authorities there cited. 

Issue No. 3 and the first part of Issue No. 2 raise the same 
question as to the validity of the registration of the Committee 
under the Act of 1860, the relevant sections of which are as. 
follows: 

“I. Any seven or more persons associated for any Literary, Scientific 
or Charitable purpose, or for any such purpose asis described in S. 20 of 
this Act, may, by subscribing their names toa Memorandum of Association, 
and filing the same with the Registrar of Joint-Stock Companies ander Act 
XIX of 1857, form themselves into a Society under this Act. 

“TI. The Memorandum of Association shal! contain the following. 
things, (that is to say)—~ 

“ The name of the Society. - 

“ The objects of the Society. 

“ The names, addresses, and occupations of the Governors, Council, 
Directors, Committee, or other governing body to whom, by the Rules of the 
Society, the management of its affairs is entrusted. A copy of the Rules and 
Regulations of the Society, certified to be a correct copy by not less than 


three of the members of the governing body, shal! be filed with the Memo- 
randum of Association, 
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“III, Upon such Memorandum and certified copy being filed, the 
Registrar shall certify under his hand that the Society is registered under 
this Act. There shall be paid to the Registrar for every such registration a 

` fee of fifty Rupees, or such smaller fee as the Governor-General of India in 
Council may from time to time direct; and all fees so paid shall be accounted 
for to Government. 

“V, The property, movable and immovable, belonging to a Society 
registered under this Act, if not vested in trustees, shall be deemed to be 
vested, for the time being, in the governing body of such Society, and in all 
proceedings, Civil and Criminal, may be described as the property of the 
governing body of such Society by their proper title. 

“VI. Every Society registered under this Act may sue or be sued in the 
name of the President, Chairman, or Principal Secretary, or Trustees, as 
shall be determined by the Rules and Regulations of the Society, and in 
default of such determination, in the name of such person as shall be appoint- 
ed by the governing body for the occasion; provided that it shall be compe- 
tent for any person having a claim or demand against the Society, to sue the 
President or Chairman, or Principal Secretary or the Trustees thereof, if on 


application to the governing body some other Officer or person be not nomi- 


nated to be the defendant. 


“XVI. The governing body of the Society shall be the Governors, 
Council, Directors, Committee, Trustees, or other body to whom by the Rules 
and Regulations of the Society the management of its affairs is entrusted. 

“XIX. Any person may inspect all documents filed with the Registrar 
under this Act on payment of a fee of one Rupee for each inspection; and 
any person may require a copy or extract of any document or any part of any 
document, to be certified by the Registrar, on payment of two annas for every 
hundred words of such copy or extract; and such certified copy shall be 
prima facie evidence of the matters therein contained in all legal proceedings 
whatever. ” 


The learned Subordinate Judge held that the Committee 
was not duly registered, but his decision is vitiated by his 
failure to give effect to S. 19. He placed the burden of prov- 
ing the seven signatures to the original memorandum on the 
plaintiffs, and held that, in the absence of such proof, he could 
not hold that the Association was duly registered. The High 
Court reversed this finding, and held that the defendants had 
failed to disprove the presumption arising on the certificate of 
the Registrar dated the 7th December, 1919. Their Lordships 
are of opinion that the presumption arises, not on the certifi- 
cate of registration granted by the Registrar under S. 3, but on 
the copies of the Rules and Regulations and Memorandum, 
certified under S. 19, which constitutes them prima facie 
evidence of the matters therein contained. The only evidence 
by which the appellants sought to overcome the presumption was 
that of Kharak Singh under cross-examination, when he stated: 


“ I did not see the original Articles of Association (nor sign them) sent 
to Registrar. Nor can I tell about the other trustees as to whether they 
signed or not. I do not know whether Kirpa Ram sent on the letter of 
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consent to the Registrar. . . . Barring the letter of consent I sent no other 
application or paper to Registrar. I cannot say with regard to this matter 
anything about Chaudri Sahib. I cannot say who produced the Articles of 
Association before the Registrar. ” 


Whatever one might think probable, it is left uncertain 
whether this witness was referring to the Memorandum as the 
Articles of Association; counsel were unable to inform their 
Lordships definitely what was the reason of the brackets round 
the words “nor sign them.” If the defendants really desired 
to displace the presumption in this respect, it was clearly their 
duty to seek to-recover the original Memorandum and to put 
the signature thereon to the witness. Their Lordships are 
therefore of opinion that the Association was duly registered 
and had therefore locus standi to maintain the suit. 


There remains the question under the latter part of issue 
No. 2, whether Kharak Singh and Ram Singh were duly 
authorised to institute the suit. It is now admitted that the 
minute of meeting of the Managing Committee dated the 31st 
July, 1926, constitutes ex facie a due authority to Kharak 
Singh and Ram Singh to institute the suit, but the appellants 
maintained (a) that the respondents had failed to discharge 
the burden of proof laid on them by S. 106 of the Evidence 
Act, in that they had not proved that due notices of the 
meeting had been given to the members of the Committee, and 
(b) that, in any event, it had been proved by the evidence of 
Kharak Singh and of Mallah Singh that they had not received 
such notices. Their Lordships agree with the High Court that 
the evidence of Malla Singh is unreliable, and the evidence of 
Kharak Singh does not prove anything as to the notices. But 
their Lordships are of opinion that the proof of the minute of 
meeting is sufficient to discharge any burden on the respon- 
dents, and that the appellants were bound to give notice in 
their pleadings if they were going to raise this point and to 
have had an issue framed on it. The only point taken by the 
appellants in their pleadings was that they were not bound by 
the resolution, as, after the creation of the Trust, the Committee: 
ceased to have any existence in law, and issue No. 2 is not apt 
to put this question in issue. Their Lordships therefore hold 
that the appellants are not now entitled to raise this question. 

Issues Nos. 4 and 6 are conveniently taken together. The: 
first question is whether the school buildings and the land 
attached to them, as they stood at the time ‘of the registration 
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of the Association, became irrevocably vested in the Managing 
Committee. 
The High Court state: 


“Itis not disputed that for the foundation of a charitable endowment by 
a Hindu in this province no writing is required. What is necessary is that 
the purpose be clearly specified and that the property intended for the endow- 
ment should be set apart as dedicated to that purpose. It is necessary that 
the donor should divest himself of the property. Whether he has done so is 
to be determined by his subsequent acts and conduct. All these propositions 
are wellestablished. It is not disputed that a valid endowment once created 
cannot be revoked by the donor.” 

Their Lordships agree with this statement, except that the 
evidence of divestiture may be contemporaneous, as in this 
case, and, in such a case, the subsequent acts and conduct of 
the donor are irrelevant and cannot reinvest him. Their 
Lordships agree with the High Court that the Subordinate 
Judge wrongly laid stress on the subsequent alleged neglect of 
their duties by members of the Committee. 


The appellants sought to maintain that the propositions 
were qualified in the present case by some customary law; but, 
if so, the appellants were bound to plead it and put it in issue, 
- which has not been done. In the opinion of their Lordships, 
R. 4 of the Rules and Regulations, to which Mallah Singh was 
a party, taken along with Ss. 5 and 16o0f the Act of 1860, was 
sufficient to vest the buildings of the school and the attached 
lands, as they then existed, in the Committee. The Subordi- 
nate Judge himself has found that the Committee appointed its 
officer-bearers “and the management of ‘the school was made 
over to them.” It must be remembered that the Trusts Act of 
1882 does not apply to charitable’ éndowments. Their Lord- 
ships are therefore of opinion, in agreement with the High 
Court, that the school buildings and attached lands were 
irrevocably dedicated by Mallah Singh at the time of the 
registration of the Association, arid, further, that any subse- 
quent alteration of these buildings or additions to them, must 
be meld to have accrued to the original dedication. 


As regards the fixed- deposit of Rs. 95,000 - sia the 
‘5,000 of war bonds, the letter of Mallah Singh to the 
a jab National Bank, dated the 18th November, 1922, which 
included: the resolutions of the Managing Committee, and 
enclosed. a copy of the Rules: and Regulations, affords ample 
evidence of dedication and divestiture in. favour of the 
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P.C. . Committee of these two properties. If further evidence were 
SM. needed, Mallah Singh’s letter of the 21st March, 1924, to Kirpa 


Sanana Ram, an officer of the Committee, affords corroboration. 


High School The deed of mortgage by Anup Singh and others, dated 
ee the 2nd June, 1920, states “We have mortgaged, without pos- 


aene ; session, the aforesaid land to the High School Indaura, Tahsil 
Ss M. Nurpur, started in the name of Sardar Chaudri Sundar Singh 
Rejpat and Rai Sahib Chaudri Mallah Singh, residents of Indaura, 
School. Tahsil Nurpur, for Rs. 6,000, half of which comes to Rs. 3,000, 
Lord and have received the mortgage-money from Rai Sahib 
Thankerton. Chaudri Mallah Singh as per detail given below.” Their 
Lordships agree with the High Court that this constitutes a 
clear dedication of the mortgagees’ rights to the School, with 

consequent vesting in the Committee. 

This renders it unnecessary to consider separately issues 
Nos. 5 and 7. 

It follows that the appeal fails, and their Lordships will 
humbly advise His Majesty that the decree of the High Court 
should be affirmed and that the appeal should be dismissed 
with costs. 

Solicitors for Appellants: Francis & Harker. 

Solicitors for Respondents: Nehra & Co. 


R.C.C. _ Appeal dismissed. 


£ IN THE HIGH COURT OF JUDICATURE AT MADRAS. -` 
Present :—Mnr. Justice PANDRANG Row AND Mr. JUSTICE 
ABDUR RAHMAN. 
Valli Ammal and another .. Appellants* (1st Defendant and 
L. R. of 2nd Defendant) 





v. 
Arunachala Moopanar and , i 
others .. Respondents (Plaintif, 3rd 
Defendant and L. R. of 
2nd Defendant). 


Valli The Oaths Act (X of 1873), Ss. 9, 10, 11 and 12—Challenge to take an 


Amaal oath—Offer accepted by defendant to take the special oath—Challenger 


Atuna- resiling from the agreement—Duty of Court in the circumstances—Whether 
chala S, 12 would be attracted on failure of challenger’s performance of his part. 
Moopanar. Where a reversioner suing fora declaration that certain alienations, 


made by a widow would not affect his rights, challenged her to take a special - 
i 


* L, P, No. 115 of A. 1935, 17th November, 1937. 
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oath ina temple where camphor was.to be lighted by him and extinguished 
‘by her while taking the oath and the offer was accepted by the widow 
(defendant), and before the Commissioner appointed by Court to administer 
the oath proceeded to do his work, communication,was made as to the settle- 
ment of the dispute between the parties and the Commissioner duly reported 
to the Court the same, upon which the Court dismissed the suit, and the 
two questions mooted in appeal were (1) should the Court order an oath to be 
administered in spite of revocation of his.offer by a challenger after the offer 
was accepted by the opposite party who was willing to take the oath in pur- 
stance of the agreement and (2) would the answer to the question above be 
-different if the form of the oath offered required the co-operation or the 
‘presence of the challenger at the time when the oath was going to be adminis- 
tered in case the challenger refused to co-operate or be present on the occa- 
sion, ‘ 
Held, , (1) that there was a great jrepondërance; even if there was no 
ünanimity, in favour of the view that a challenger should not be permitted 
to resile after. his offer had been accepted by the other party unless good 
ground was showa by the challenger to satisfy the Court. On principle of 
law no agreement could be allowed to be broken with impunity without any 
valid reason. It would therefore follow that if a party had not been per- 
‘mitted to resile from the agreement to abide by the oath of his opponent, 
the Court should proceed to have it administered, and the statement thus 
given on oath would beheld to be conclusive of the facts thus stated on 
oath. 


Case-law reviewed and discussed. 


Unless the oath was taken in pursuance’ of an agreement the case could 
‘not be disposed of on the basis of default of either on behalf of the challenger 
.or the acceptor. The provisions of S. 11 of the Oaths Act can only be 
attracted. after the oath has been taken in accordance with the agreement 
‘arrived at between the parties as mentioned in Ss. 9 and 10 of the Act. 
‘Hence the dismissal by the lower Court of the suit without administering the 
-oath was incorrect and was rightly set aside. 


. (2) That when the plaintiff who was to light the camphor in accordance 
with the offer made by him refused to perform that which he had under- 
taken to do, he should be taken to have waived that condition. 


The duty of administering the oath under the Act devolves on the Court 
cand it cannot be said to be acting in excess of its powers if it orders the 
‘Commissioner appointed by it, to-perform certain terms which the challenger 
refuses to execute in spite of his agreenient. 


- Held, further, that if the oath was taken by the defendant her statement 
-should be taken to be conclusive under S. 11 of the Act so far as this suit 
was concerned. If however she failed to take the oath ‘there was no other 
:alternative for the Court but to proceed under S. 12 of the Act. 

Appeal under cl. 15 of the Letters Patent against. the 
judgment and order of the Hon’ble Mr. Justice Wadsworth 
-dated 24th October, 1935 and passed i in Second Appeal No. 1012 
of 1933 preferred against the decree of the Court of the 
‘Subordinate Judge of Sivaganga in Appeal Suit No. 44 of 
1933 preferred against the decree of the Court of the District 
“Munsiff of Manamadura in O. S. No. -30°o £1932. 
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K. V. Sesha Aiyangar for Appellants. 

V. Ramaswami Aiyar for Respondents. 

The judgment of the Court was delivered by 

Abdur Rahman, J.—When the trial of a suit for a declara-- 
tion that a certain alienation by defendant 1 asa widow would 
not affect the plaintiff’s reversionary interests was about to- 
commence, he challenged her (defendant 1) to take a special 
oath in a temple where camphor was to be lighted by him and 
extinguished by her while.taking the oath. This offer was duly 
accepted by defendant 1 and the trial Court consequently 
appointed a Commissioner to administer the oath in the form 
proposed by the plaintiff. The date and time were fixed for 
the purpose, but on account of certain negotiations between. 
the parties to have the matter settled otherwise, the oath could. 
not be administered and the Commissioner submitted a report 
to the Court and related the circumstances in which the order 
of the Court could not be carried out. Since the defendant 
was willing to take the oath, the trial Court ordered the plaintiff 
to pay another fee to the Commissioner, which he declined to- 
do and his suit was accordingly dismissed. As the plaintiff 
was not prepared to abide by his agreement the appeal filed by; 
him was also dismissed by the Subordinate Judge at Sivaganga. 
He then filed a second appeal to the High Court which was. 
accepted by our learned brother Wadsworth, J., and the suit 
was ordered to be remanded for trial on its merits. The 
defendant has now filed an appeal under the Letters Patent. 

The only legal question which we have been called upon 
to answer in this appeal may for the sake of convenience be 
sub-divided into two: 

(1) Should the Court order an oath to be administered 
in spite of a revocation of his offer by a challenger after the 
offer was accepted by the opposite party who is willing to 
take the oath in pursuance of the agreement? 

(2) Would the answer to the first question be different 
if the form of the oath offered requires the co-operation or 
the presence of the challenger at the time when the oath is. 
going to be administered in case the challenger refuses ta 
co-operate or be present on the occasion? 

A study of the provisions of the Indian Oaths Act would 
show that although a provision is made in the Act in regard 
to the contingency when the person who is to take the oath 
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refuses to do so, yet no procedure has been laid down in 
regard to the case when a challenger tries to resile from his 
agreement. It has been held in a number of cases, however, 
that a challenger should not be allowed to resile from the 
agreement and the Court should proceed to administer the 
oath in spite of a revocation of his offer by the challenger 
unless he is in a position to satisfy the Court that he has good 
reasons for doing so. See the rulings Hira Lall v. Joggeswar}, 
Abaji v. Bala, Thoyi Ammal v. Subbaroya Mudali8 and Thukku 
Goundan v. Kuppanna Goundan4, 


A contrary view has, however, been taken in a later 
Allahabad ruling, Rup Singh v. Mrs. Arjun Sen’ where 
Bennet, J., relying on two earlier decisions of that Court 
held that it was not necessary for a party to assign any 
reasons for resiling from an offer made by him to the opposite 
party to take the oath even after it had been accepted. 

The authorities on the basis of which the learned Judge 
appears tohave arrived at that finding (Tumman Singh v. Sheo- 
darshan Singh®, Bishambar v. Shri Thakurji Maharaj? and 
Chand Rekhav. Janki Prasad8) are distinguishable. The impor- 
tant fact which distinguishes Tumman Singh v. Sheodarshan 
Singhs is that the statement recorded before the Subordinate 
Judge in that case was, as stated by the learned Judges, only 
to the effect that the parties would accept certain terms which 
might be stated or suggested by one Bagavant Singh. 

Coming to Bishambarv. ShriT hakurji Maharaj’, itappears 
that the parties to the suit had agreed in that case that a 
certain pleader might be appointed as a referee and that the 
case might be decided in accordance with the statement which 
he might make without any oath being given to him. The 
learned Judges decided that case on the basis that the state- 
ment by the referee was not to be of the nature of evidence on 
any particular fact, but rather of the nature of a pronounce- 
ment on the case. 


A reference was made in that case to Salig Ram v. Wali 
Ahmad), yet it appears in view of the two rulings mentioned 





1. (1912) 16 I.C. 733 (C.). 2. (1896) I.1.R. 22 Bom, 281. 
3. (1899) I L.R. 22 Mad. 234. 4. (1912) 17 I.C. 339 (M.). 

5. AIR, 1935 All, 276. 6. (1929) I.L.R, 52 All. 235. 
Z. (1931). I.L.R. 53 All. 673. 8 A.LR. 1932 AIL 404, 


9. (1926) I.L.R. 49 All 388. 
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above, that the learned Judge did not fall.in with™the view 
expressed by Lindsay, J. No reference was however made to 
a Division Bench ruling of the Allahabad High Court in Ram 
Narain Singh v. Babu Singh) which laid down in unmistakable 
terms that a party offering to be bound should not be allowed 


to revoke the offer after it had been accepted by the opposite 


party except upon the strongest possible grounds which were 
proved to the satisfaction of the Court to be genuine. It would 
thus be clear that there is a great preponderance—even if there 
is no unanimity—in favour-of the view that a challenger 
should not be permitted to resile after his offer has been 
accepted by the other party unless good ground is shown to the 
satisfaction of the Court by the challenger. Apart from the 
authorities I see no principle of law on which an agreement 
can be allowed to be broken with impunity without any valid 


.reason. It would therefore follow that if a party has. not been 


permitted to resile from the agreement to abide by the oath of 
his opponent, the Court must proceed to have it administered, 
and the statement thus given on oath would be held to be.con- 
clusive of the facts thus stated on oath. 


In this particular case, no circumstances have been shown 
to the satisfaction of the Court which would entitle the plain- 
tiff to resile from the agreement. 


It may also be stated here that unless the oath is taken in 
pursuance of an agreement the case cannot be disposed of on 
the basis of a default either on behalf of the challenger or by 
the acceptor. The provisions of S. 11 of the Indian Oaths Act 
can only be attracted after the oath has been taken in accord- 
ance with the agreement arrived at between the parties as 
‘mentioned in Ss. 9 and 10 of the Act. The order of dismissal 
of the suit by the trial Court without ‘administering the oath 
to the defendant was therefore obviously incorrect and was 
rightly set aside in second appeal. 


This brings us to the second but more difficult question. 
It has been contended on behalf of the appellants that, in view 
of the plaintiff's own conduct, in trying to resile from the 
agreement and refusing to participate in the proceedings to be 
taken for the administration of the oath and lighting camphor 
which he was to do in accordance with the offer made by him, 


manea 


1. (1895) LL.R. 18 All. 46. 
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it should beheld that this part of the offer has been waived and 
cannot in any case be insisted upon by him. In our opinion 
there is a great deal of force in this contention. It has 
already been held that the party cannot be permitted to resile 
from the agreement unless good cause is shown on his behalf. 
In the absence of any such cause being shown, would it.be right 
to hold that a party should be allowed to achieve his object by 
his refusal or failure to carry out the terms of the agreement 
when he cannot achieve by showing satisfactory reasons to the 


Court for the purpose of resiling from the agreement. In our. 


opinion this would be intolerable and cannot be permitted. 


It was held in Mackay v. Dick! that if in the case of a con- 
tract of šale and delivery, which makes acceptance of the thing 
sold and payment of the price conditional on a certain thing 
being done by the seller, the buyer prevents the possibility of 
the seller fulfilling the condition, the contract is to be taken 


as Satisfied. Lord Watson, in delivering his judgment, says at 
page 270: 


“They have been thwarted in the attempt to fulfil that condition by the 
neglect or refusal of the appellant to furnish the means of applying the 
stipulated test; and their failure being due to his fault, I am of opinion that, 


tion.” 


The noble Lord adds: 


“The passage cited by Lord Shand from Bell’s Principles (S._50) to the 
éffect that ‘if the debtor bound under a certain condition have impeded or. 
prevented the event, itis held as accomplished. Ifthe creditor has done all 
that he can to fulfil a condition which is incumbent on himself, it is held 
sufficient implement.” 


Lord Blackburn in his judgment at page 264 says: 


* And by his own default he can now never be ina position to cal] upon 
the pursuers to také back the machine, on the ground that the test had not 
been satisfied, he 1. ust, as far as regards that, keep, and consequently pay 
for it.” - 


The same principle has ee enunciated : in ' Halsbury, 
Volume VII, paragraph 308 (Hailsham edition) : 


“ The performance of a condition precedent is excused where the other 
party has prevented its performance, or has done something which puts it out 
of his power to perform his part of the contract, or has intimated that he 
does not intend to perform it. In the latter case he has made-himself liable 
fora breach-of the contract, and has dispensed with the performance of any 
promise which’ was originally a condition precedent to his liability.” 





nd yo meee m 


1. (1881) L-R. 6 A.C. 251. 
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Our learned brother Wadsworth, J., felt that rulings such 
as Thoyi Ammal v. Subbaroya Mudalil and others quoted by 
me in an earlier portion of this judgment could not be safely 
applied to a case like this where the challenger was to perform 
some act in compliance with the form of oath stated in the 
agreement. He therefore preferred to apply S. 12 of the Act 
to the challenger also on the ground that if the suit had to 
proceed on the refusal to take the oath by the person who had 
once agreed to take it, there was no reason why should the 
challenger be not placed in the same position. A ruling of this 
Court in Okkilikkara Siddayya v. Ambu Nair? was referred to 
by him in support of his decision. 

We have considered the matter very carefully and 
feel that this would be extending the provisions of $.12 of the 
Act in a manner which is not justifiable. Had the legislature 
intended S. 12 to apply to a challenger, it would have said so. 
The reason of a provision for a person who had decided to 
accept the oath was clear. It has been provided in S. 12 of 
the Act that nobody could be compelled to take an oath against 
his will. A provision had thus to be made for the case when 
a party declined to take the oath after he had accepted the 
offer made in that behalf. The same reason however does not 
apply to the challenger. Moreover, no reasons have been given 
by the learned Judge who decided Okkilikkara Siddayya v. 
Ambu Nair2 and in the absence of any cogent reasons we are, 
within deference, unable to agree with him. 


The legal position then is that the plaintiff, who was to 
light camphor in accordance with the offer made by him and 
has refused to perform that which he had undertaken to do, 
should be taken to have waived that condition. Moreover, it 
does not appear to us to be very material whether camphor is 
burnt by the plaintiff or by some one else on his behalf so long 
as it is extinguished by the defendant at the time when she is 
taking the oath. 


The duty of administering the oath under the Act devolves 
on the Court and it cannot be said to be acting in excess of its 
powers if it orders the Commissioner to be appointed by it, to 
perform certain terms which the challenger now refuses to 
execute in spite of his agreement. In the circumstances 


*, (1899) LL.R. 22 Mad. 234. 2. (1925) 49 M.L.J. 379. 
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mentioned above the only order which could, iù our opinion, 
be passed in this appeal appears to be to give the plaintiff 
another opportunity to carry out his part of the agreement and 
light camphor on the date and time to be now fixed by the 
Court in the temple where the oath is to be taken and which 
the defendant should be required to extinguish when the oath 
is being taken by her. If the plaintiff refuses to be present or 
to light camphor, it may be lighted under the orders of Court 
by the Commissioner who is appointed to administer the oath. 
The camphor must however be extinguished by the defendant 
‘when she is taking the oath. 


It is hardly necessary to add that if the oath is taken by 
the defendant, her statement must be taken to-be conclusive 
under S. 11 of the Act so far as this suit is concerned. If she 
however fails to take the oath there is no other alternative for 
the Court but to proceed under S, 12 of the Act. 


For the foregoing reasons the appeal must be allowed with 
costs and the suit remanded to the trial Court for compliance 
in terms of the order above stated. The costs of the trial 
‘Court shall abide the result. As the appeal was wrongly dis- 
‘missed by the Subordinate Judge without any oath having been 
actually taken by the defendant and had to be allowed to that 
extent in the second appeal, there will be no order as to costs 
in the first and second appeals. 


KeG ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. Justice PANDRANG Row. 
Kollipara Venkata Manikya Rao 
and others .. Petitioners* (Respondents 
1, 2 and 4 to 11) 
v. 
Chitturu Bhadrachalam and- 
others .. Respondents (Petitioners 1 
to 28 Party Respondent 
and 3rd Respondent). 
Certiorari—Election Commissioner's finding not in so many words 


saying that the election has been materially affected in tts resulis—Actual 
Facts of wregularity and illegality so open—Ex parte hearing by the Election 


*C. M. P, No. 4596 of 1937. 17th January, 1938. 
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Commissioner—Writ to quash proceedings whether should issue in the cir- 
cumstances—Whether want of jurisdiction made out. 

Where in an election dispute the irregularity and, indeed, the illegality 
that attended the election was apparently so open and patent that the petition 
for setting aside the election was not contested and was heard ex parte, and 
was found to be properly made, the Election Commissioner not having given. 
a finding that the rejection of certain votes by the Election Officer had 
materially affected the result of the election so as to make it void, 


Held, that the fact that the commissioner did not in so many words say 
that the result of the election was materially affected by the rejection of votes 
andthe exclusion of persons entitled to vote would not vitiate his order as. 
made without jurisdiction. 


Though there is ample authority to say that if a statutory tribunal per- 
forms its duties in disregard of the ordinary law or of the procedure and 
the conditions imposed upon it by the law which gives it jurisdiction, the High 
Court can and should interfere to prevent an abuse of the power conferred by 
the statute, it does not follow that a tribunal which is obviously the only. 
tribunal having jurisdiction loses it by such disregard. 

Petition praying that in the circumstances stated in the 
affidavit filed therein the High Court will be pleased to issue a 
writ nist calling up the records and proceedings in O. P. 
No. 136 of 1936 on the file of the Election Commissioner, the 
29th respondent herein, the District Munsiff of Bezwada and 
quash the order of the said Election Commissioner dated 9th 
October, 1937. 


P. V. Rajamannar and K. Subba Rao for Petitioners. 


K. S. Champakesa Aiyangar for The Government Pleader, 
Ch. Raghava Rao for P. Sivaramakrishna Aiyah for Respon- 
dents. . 


The Court made the following 


OrpER.—-This is an application under cl. 7 of the Letters 
Patent fortheissue ofa writofcertioraricalling for the record 
of the proceedings in O. P. No. 136 of 1936 on the file of the 
Election Commissioner (the District Munsiff) of Bezwada, an 
election petition which dealt with a certain election dispute, and 
for quashing his order declaring the election void. The main 
contention put forward in support of the application is that the 
absence of a finding by the Election Commissioner that the 
illegal rejection of certain votes by the Election Officer had 
materially affected the result of the election deprives the 
Election Commissioner of jurisdiction to decide the dispute. I 
am unable to accept this contention though it may appear to 
find some support in the cases relied upon by the petitioner’s 
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learned Advocate. The jurisdiction to decide the election dis- 
putein question was undoubtedly with the Election Commis- 


sioner, and indeed no other person or tribunal had legal. 


authority to decide that dispute. It cannot be said that the 
jurisdiction which existed at the outset was lost merely because 
the Election Commissioner did not record a particular finding. 
What is really meant by the decisions relied upon is that if a 
statutory tribunal performs its duties in disregard of, the 
ordinary law or of the procedure and conditions imposed upon 
it by the law which gives it jurisdiction, the High Court can 
and should interfere to prevent an abuse of the power con- 
ferred by the statute; but it does not follow that the tribunal 
which obviously is the only tribunal having jurisdiction loses 
it by such disregard.. In this particular case, I have no doubt 
that the decision of the Election Commissioner was right. The 


omission to record a finding 1 is obviously due to oversight. The 


case was not contested before the Election Commissioner and 
he decided it ex parte. The evidence on which his decision 
was based is sufficient to show that the result of the election 
was materially affected by the improper rejection not only of 
votes but also of nomination papers and indeed by reason of 
the exclusion of large number of persons entitled to take part 


in the election from the place in which the election was held. 


The learned Election Commissioner. has found that the Election 


Officer rejected these votes with a view to favour one of the 


two parties who were contesting the election. In another place 
he observes that the Election Officer must have played into the 
hands of the other party. When such were the conclusions he 
came to, it is mere hair- splitting to argue that because he did 
not in so many words say that the result of the election was 
materially affected by the rejection of votes and exclusion of 


voters his order must be deemed to.be without jurisdiction. 


The irregularity and indeed the illegality that attended the 
election was apparently so open and patent that the petition 
for-setting aside the election-was ‘not contested and was heard 
ex parte. It is not alleged that the ex parte hearing of the 
petition was improper or unjust. It is clear that the petitioners 
who now desire to have the order of the Election Commis- 
sioner quashed were not prepared to appear before the Election 
Commissioner. and. contest .the allegations made against the 


validity of. the election. To encourage such persons would not, 
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in my opinion, further the cause of justice. I do not think it is 
necessary or even desirable that this Court should exercise its 
special powers in order to assist persons who have profited by 
illegal practices. 

The application is therefore dismissed with costs of the 
contesting respondents. Advocate’s fee is fixed at Rs. 90 
(Memo. of costs will follow). 


K. C. es Petition dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—-Mr. ALFRED Henry LIONEL LEACH, Chief 
Justice, Mr. Justice VaARADACHARIAR AND MR. Justice 
Mocxkert, 


S. Maruthamuthu Naicker .. Plaintiff* 
v. 
P. Kadir Badsha Rowther and others .. Defendants. 


Promissory noté—Execution by managing member of Hindu joint family— 
Suit by indorsee of note—Right to proceed against non-executant coparceners. 


The indorsee of a promissory note executed by the managing member of 
a Hindu joint family is limited to his remedy on the note unless the indorse- 
ment is so worded as to transfer the debt as well and the stamp law is com- 
plied with ; and therefore in the case of an ordinary endorsement the indorsee 
cannot sue the non-executant coparceners-on the ground of their liability 
tinder the Hindu Law. 


Nataraja Naicken v. Ayyasami Pillai, (1916) 32 M.L.J. 354, overruled. 


Firm of Sadasuk Janki Das v. Sir Kishan Pershad, (1918) 36 M.L.J. 429: 
L.R. 46 L.A. 33: LL.R. 46 Cal. 663 (P.C.); Lewin v. Edwards, (1842) 9M. & 
W. 720: 152 E. R. 304 and In re Soltykof : Ex parte Margrett, (1891) 1 Q.B. 
D. 413, referred to. 


Ramasami Nadan v. Ulaganatha Goundan, (1898) 8 M.L.J. 312: LL.R. 
22 Mad. 49 (F.B.); Krishna Aiyar v. Krishnaswami Aiyar, (1900) LL.R. 23 
Mad. 597 and Thankammal v. Kunhamma, (1918) 37 M.L.J. 369, considered. 
‘Case stated under O. 46, r. 1 of Act V of 1908 by the 
Subordinate Judge of Tanjore in Small Cause Suit No. 204 of 
1936 on his file. 


G. Chandrasekhara Sastri and S. Narasimha Aiyangar for 
Plaintiff. 


T. S. Venkatarama Aiyar for Defendants. 








* Referred Case No. 4 of 1937. ` 18th ‘December, 1937. 
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The Court delivered the following 

Juvements. The Chief Justice.—This is a reference under 
O. 46, r. 1 of the Code of Civil Procedure, by the Subordinate 
Judge of Tanjore in a suit on a promissory note. The note 
was executed by the first and second defendants in favour of 
one Ponnusami Naicker who indorsed it to the plaintiff. The 
two sons of the second defendant who constitute with him an 
undivided family have been made defendants, as it is sought to 
make them liable on the ground that the debt was incurred for 
family purposes by the second defendant in his capacity of 
managing member. The sons having raised the plea that the 


plaintiff as the indorsee is not entitled to sue them on the: 


strength of the indorsement of the instrument, the Subordinate 
Judge has referred to us this question :— 

“ Whether an indorsee of a promissory note executed by the managing 
member is entitled to recover the debt from the property of the non-executant 
coparceners on the ground of their liability under the Hindu Law or whether 
he is limited to the remedy available on the note.” 

It is a fundamental principle of the law relating to nego- 
tiable instruments that no-one whose name does not appear on 
the instrument can be held liable thereon, but this principle has 
unfortunately been lost sight of in some of the cases which 
have come before this Court. Before examining the reports 
which have been quoted to us in the course of the arguments I 
wish to refer to a decision of the Privy Council and to two 
English cases as the law is to be found there clearly stated. 
The decision of the Judicial Committee is that in Firm of 
Sadasuk Janki Das v. Sir Kishan Pershad) which was an appeal 
arising out of a suit on a hundi. Lord Buckmaster in deliver- 
ing the judgment observed: 

“Tt is of the utmost importance that the name of a person or firm to be 
charged upon a negotiable document should be clearly stated on the face or 


on the back.of the document, so that thé responsibility is made plain and can 
be instantly recognised as the document passes from hand to hand. ” 


Later in the judgment, Lord Buckmaster said :— 


“ Their Lordships’ attention was directed to Ss. 26, 27 and 28 of the 
Negotiable Instruments Act of 1881, and the terms of these sections were 
contrasted with the corresponding provisions of the English Statute. It is 
unnecessary in this connection to decide whether their effect is identical. It 
is súficieñt to say that these sections contain nothing ‘inconsistent with the 
principles already enunciated, and nothing to support the contention, which is 
contrary to all established ‘rules, that in an action ona bill of exchange 





1. (1918) 36 M.L.J. 429: L.R. 46 LA. 33: LL.R. 46 Cal. 663 (P.C). 
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or promissory note against a person whose name properly appears as party to 
the instrument, it is open either by way of claim or defence to show that the 
Signatory was in reality acting for an undisclosed principal.” 


In Lewin v. Edwardsi, it was held that where the drawer 
of a bill indorses it in blank, and delivers it to another, who. 
passes it without a fresh indorsement to a third person, the 
latter cannot maintain an action of debt against the drawer. 
The contract transferred by the delivery of the bill being only 
the contract on the bill the holder could not sue the drawer 
with whom he had no privity of contract. In In re Soltykoff: 
Ex parte Margreti2, Lord Esher, M.R., had to consider the 
claim of an indorsee of bills of exchange accepted by a minor. 
It was said that the bills were accepted for necessaries supplied 
to the minor. Lord Esher in deciding that the petitioner was 
not entitled to hold the minor liable said :— 

“He supplied no necessaries to the infant; he is only the indorsee of 
some bills of exchange accepted by him. As regards an indorsee of a bill of 
exchange it is immaterial whether there was any consideration for the bills’ 
as between the drawer and the acceptor; he can sue the acceptor as the 
indorsee -of the bills, and nothing else. The question, therefore, whether 
necessaries were supplied to the infant by the drawer of the bill, is. 
immaterial.” 

From these decisions it will be observed that there are two 
principles to be borne in mind. The first is the principle 
which I have already stated, namely, that no one whose name 
does not appear on a negotiable instrument can be sued on it. 
The second is that there is no privity of contract t between an 
indorsee and the maker or acceptor. 

Turning now to ‘the cases quoted to us, in Ramasamt. 
Nadan v. Ulaganatha Goundan3, a Full Bench of this Court, 
consisting of Shephard, Subramania Aiyar, Benson and Moore, 
JJ., held in a suit brought by a creditor of a Hindu family in 
respect of debts which were said to have been incurred for the 
benefit of the family that the plaintiff. could have prosecuted. 
his claim against the sons in that suit and have obtained a 
decree, making their shares in the family property liable for 
the debts of the father. There was no negotiable instrument 
here and the correctness of the decision is, therefore, not open. 
to question. In Krishna Aiyar v. Krishnaswami Aiyar4,. 
nnn LE A On 

1. (1842) 9 M. & W. 720: 152 E.R, 304. 
2. (1891) 1 Q.B.D. 413. 


3. (1898) 8 M.L.J. 312: LL.R. 22 Mad. 49 (F.B.). 
"4, (1900) LL.R. 23 Mad. 597. 
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Shephard, Subramania Aiyar and Davies, JJ., had to consider 
a suit on a promissory note, in which the plaint was sufficiently 
widely drawn to cover a claim on the debt as well. In this 
case a member of an undivided Hindu family had borrowed 
moneys from the plaintiff to purchase lands for the benefit of 
his family and executed a promissory note in respect of the 
loan. It was sought to make the other members of the family 
also liable, and it was held that they were, Davies, J., dissent- 
ing. It is clear, however, from the judgments of Shephard and 
Subramania Aiyar, JJ., that the non-executant members of the 
family were held liable because as against them the suit could 
be regarded as being on the debt and not on the instrument. 
In the course of his judgment, Shephard, J., said :— 


“ It is argued that the present suit was strictly confined to a demand for 
payment of the note and that the plaint did not include a demand in respect 
of the original debt. It appears to me on reading the plaint that it contains 
all the allegations that are needed in order to charge the appellants with 
liability. The charge is that the debt was incurred for the expenses of the 
family and that they are bound to discharge it. There can be no doubt that 
the Courts below as well as the appellants understood fully the case which 
the plaintiff was seeking to establish.” 


Davies, J., dissented because he considered that the suit as 
framed was onthe note alone, which did not allow the non- 
executant members of the family to be held liable. While it 
is manifest that Shephard and Subramania Atyar, JJ., did not 
hold that where a promissory note has been signed by the 
managing member of the family alone the other members of 
the family can be made liable on the instrument itself, it has 
` unfortunately been interpreted in the contrary sense. The case 
which I have at present in mind is fhat of Nataraja Naicken v. 
Ayyasami Pillai! where Ayling and Seshagiri Aiyar, JJ., held 
that an indorsee of a promissory note executed by a member of 
a joint Hindu family could sue not only the maker, but the 
other members of the family on the instrument. The learned 
Judges here not only failed to appreciate the real nature of the 
decision in Krishna Aiyar v. Krishnaswami Aiyar? but also mis- 
_ understood the judgment of the Judicial Committee in Karmali 
Abdulla Allarakhia v. Vora Karimji Jiwanji8 which they consi- 
derel to decide that on a negotiable instrument executed by one 
member of a partnership the other members can be held liable. 


1. (1916) 32 M.L.J. 354. 2. (1900) ILL.R. 23 Mad. 597, 
3. (1914) 28 M.L.J. 515: L.R.42 LA. 48: LL.R. 39 Bom. 261 (P.C.). 
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Their Lordships did not so hold. A perusal of the judgment 
shows that they treated the suit as being one for an account - 
embracing mercantile transactions between the parties. 

In Nachiappa Chetty v. Dakshinamurthy Servai,! Wallis, 
C. J., and Hannay, J., held that in a suit upon a promissory 
note against a Hindu-father and his sons the cause of action 
was the same as the cause of action against the father and it 
was not necessary for the holder of the note to prove that the 
debt was incurred for family purposes. The sons could be 
joined in order to give them an opportunity of showing that 
the debt was not binding on them. The learned Judges regard- 
ed the decision in Krishna Aiyar v. Krishnaswami Aiyare being 
the authority for this. The case cannot be interpreted as 
deciding that the sons could be sued on the note. In Than- 
kammal v. Kunhammas, however, Sadasiva Aiyar, J., sitting 
with Spencer, J., went much further and held that a creditor 
could not join two separate causes of action in the same suit, 
one on the debt and one on the note, and that the junior mem- 
bers could be held liable on a promissory note executed by the 
manager for proper debts. This is going too far, and we 
must express our dissent. The maker alone can be sued on 
the note and the fact that under Hindu Law sons are liable in 
respect of debts incurred on behalf of the family or by the 
father for his own purposes, provided that they are not incur- 
red for illegal or immoral purposes, does not affect the prin- 
ciple involved. We are not in this reference called upon to 
decide whether the decision of the Privy Council in Firm of 
Sadasuk Janki Das v. Sir Kishan Pershad‘ affects the decisions 
in Krishna Aiyar v. Krishnaswami Aiyar2 and Nachiappa 
Chetty v. Dakshinamurthy Servaii as these were not suits 
by indorsees. 

Where the indorsement is in blank it only operates to- 
transfer the property in the instrument and not as an assign- 
ment of the debt, as was pointed out by Madhavan Nair, J., in 
Periakaruppan Chetti v. Mottayya ‘Mudalis, An endorsement 
may operate to assign the debt as well when it is so worded 
and the requirements of the law with regard to stamping are 








* 1. (1915) M.W.N, 217. 
2, (1900) ILR. 23 Mad. oo 
“ 3 (1918) 37 M.L.J. 3 
4, (1918) 36 M.L.J. 429: LR. 46 L.A. 33: LLR. 46 Cal. 663 (P.C.). 
(1934) 69 M.L.J. 3 


a 


I] ` THE MADRAS LAW JOURNAL REPORTS. 383 


complied with, but unless there is an indorsement of this nature 
the indorsee has rights merely on the instrument. In 
Muhammad Khumaralli v. Ranga Raol, Shephard and Bashyam 
Aiyangar, JJ., decided in a case where a promissory note had 
been made in favour of two payees, one of whom indorsed it 
to the other, that the indorsee could not sue on the note in the 
capacity of indorsee or in the capacity of one of two joint 
payees, but he could maintain a suit for the sum due under the 
instrument as the assignee of the chose in action by reason of 
the other joint payee having transferred his interest therein to 
him. The plaintiff there sued a person whose name appeared on 
the face of the instrument as the maker which is quite a diffe- 
rent matter. We are concerned here merely with a case in which 
an indorsee is seeking to make liable persons whose names do 
not appear on the instrument. This he clearly cannot do. 
Accordingly, we answer the reference in this way:—The 
indorsee of a promissory note executed by the managing mem- 
ber of a Hindu family is limited to his remedy on the note, 
unless the indorsement is so worded as to transfer the debt as 
well and the stamp law is complied with, and therefore, in the 
case of an ordinary endorsement the indorsee cannot sue the 
non-executant coparceners on the ground of their liability 
under the Hindu Law. It follows from this that we consider 
that Nataraja Naicken v, Ayyasami Pillai? was wrongly 
decided and it is overruled. 

The costs of this reference will be costs in the cause. 

Varadachariar, J.—I concur in the above answer.* I only 
wish to add that in his capacity as assignee of the debt the 
transferee will be governed by the principles laid down in 
Chapter VIII of the Transfer of Property Act and will not be 
entitled to all the privileges of an endorsee under the Negotia- 
ble Instruments Act. S. 137 must be deemed to exclude these 
principles in the case of negotiable instruments only to the 
extent that they are dealt with and are sought to be enforced as 
such instruments. I have elsewhere dealt with Nachiappa 
Chetty v. Dakshinamurthy Servais and reserve my opinion on 
the point dealt with therein. 

Mocketi, J.—I agree with my Lord the Chief Justice. 

B. V. V. : Reference answered. 








1. a ) LLR. 24. T 654, 
(1916) 32 M.L.J. 3 3. (19 15), M.W.N. 217. 
T ‘See also Waynam v. Reid: (1808) 1 Camp. 175: 170 E.R. 918. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
, PRESENT :—Mr. JUSTICE VENEATASUBBA Rao AND Mr. 
JUSTICE ABDUR RAHMAN. 
Sri Rajah Rai Sri Venkatraya Krishna 

Rangarao Bahadur Zamindar, minor 

by father and next friend Sri Rajah 


Rao Sri Ramakrishna Rangarao 
Bahadur, Zamindar of Kirlampudi, 


etc., Estate .. Appellant* (Plain- 
: tif) 
: v. p 
Lanka’Appayya and others 1. Respondents (Defen- 


dants 1 and 3 and 
L. Rs. of 2nd 
Deft.) 

` Madras Estates Land Act (IX of 1908), Ss. 6 and 189—Bona fide settle- 


‘ment of a doubtful claim—Contract for enhancement with ryots whether can 


affect statutory right conferred by the Act. . 

The Civil Courts are under the Madras Estates Land Act -deprived of 
jurisdiction in respect of ‘estates’ and the permanent right of occupancy con- 
ferred'on the tenants is again a statutory right, which cannot be fettered or 
controlled by any contract impeding or preventing its exercise—such a con- 
tract being prohibited both by the language as well as the spirit of the Act. ` 

A contract or agreement for an euhanced rent entered info as the result 
of a bone fide settlement of a doubtful claim with regard to the lands being 
in an estate makes no difference whatever and there” can be no exemption i in 
the Act in favour of such a contract. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and order of the Hon’ble Mr. Justice Pandrang Row 


dated 15th April, 1936 and made in A.A. O. No. 274 of 1934 


preferred to the High Court against the decree of the Court of 
the Subordinate Judge of Cocanada in O. S; No. 41 of 1932 
(O. S.No. 213 of 1931, District Munsiff’s Court, Pedd apur): 
P. Somasundaram for Appellant. - . Da 
D. Narasaraju (amicus curiae). R 
-The judgment of the Court was delivered by 
: Venkatasubba Rao, J .—The respondents are not represent- 
ed ‘and: Mr. D. Narasaraju -has’at our request ‘appeared as 


amicus curiae. 

The ‘suit was filed by. the Zamindar of Kirlampadi and 
ihe defendant was one of his ryots. The Subordinate Judge, 
finding” that the lands were situated in an estate, held that he 





* L.P.A. No. 73 ‘of 1936. nan a ge . ard Janiary, 1938. 
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had no jurisdiction to hear it and ordered the plaint to be 
returned for presentation to the proper Court. His order has 
been confirmed by Pandrang Row, J. and this Letters Patent 
Appeal is directed against his judgment. 


In view: of a decision given by a Bench of this Court, the 
plaintiff’s counsel has had to concede that the suit lands are in 
an estate, but he contends that the ryot is precluded from 
telying upon that ground, by reason of the arrangement to be 
presently referred to. In a certain litigation between the 
Maharajah of Pithapuram and his tenants, the question was 
raised whether the lands involved there were in an estate or not. 
The decision in that litigation would be decisive of the question 
whether the lands here answered the description of an estate. 
The District Munsiff, who tried the cases of the Maharajah 
of Pithapuram, was of the opinion that the lands to which 
they related, did not form part of an estate, though later on 
the opposite view prevailed m the High Court. After the 
Munsiff had given his decision, but before the High Court 
reversed it, the Zamindar of Kirlampudi, that is, the landholder 
in the present case and certain of his ryots entered into an 
arrangement. The effect of it was, that occupancy rights were 
‘conferred upon the tenants, who agreed in their turn to pay an 
enhanced rent. Mr. Somasundaram, the plaintiff’s learned 
Counsel, argues that this constituted a bona fide settlement of a 
doubtful claim; the position at the time was, he says, that 
under the prevailing decision the ryots had no occupancy 
rights, but nevertheless such rights were conferred upon them 
under the arrangement. He goes on to contend that it would 
be to beg the question to treat the lands as forming part of an 
estate, when the parties by a special contract agreed to remove 
them from that category. The question then resolves itself 
into: is the agreement such as can be enforced in a Court of 
Law? By the Estates Land Act certain advantages are 
conferred upon the ryot and there are provisions which show 
that the tenant’s freedom of contract has been in some respects 
taken away. The Civil Courts are under the Act deprived of 
jurisdiction in respect of ‘estates’ and what is now contended 
is, that by private contract this statutory prohibition has been 
abrogated. ‘The permanent right of occupancy conferred on 
the tenants is again a statutory right, which cannot be 
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its exercise—such a contract being prohibited both by the 
language as well as the spirit of the Act. That the contract 
has in this case been the result of a bona fide settlement of a 
disputed claim, makes no difference whatsoever. There is no 
exemption in the Act in favour of such a contract. 


In the result, the Letters Patent Appeal fails and is 
dismissed. 


K. C. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice Horwitt. 


M. P. S. Syed Muhammad Salihu 
Rowther .. Petitioner* (2nd Res- 
pondent) 
v. 
Syed Sultan Mohideen Sahib alias 
S.S. Mohideen Sahib and another. Respondents (Petitioner 
and 1st Respondent). 


Religious Endowments Act (XX of 1863), S. 10—Construction of— 
Remaining members of the “committee” —Nature and powers of—Vacancy im 
Di. Mosque Committee—District Judge declining to fill up and ordering 
remaining members to appoint a member—Appointmeni by majority of remain- 
ing members—V alidity—Power of District Judge to set aside appointment. 

Where the “remaining members” of a committee are ordered by the 
District Judge to fill up a vacancy in the committee under S. 10 of the 
Religious Endowments Act, it is not necessary for all of them to be unani- 
mous in their selection of a candidate. The duty of filling up the vacancy is 
conferred upon them as a body; and therefore the ordinary rule that the 
opinion of the majority suffices would prevail. The very wording of S. 10- 
shows that the remaining members are not the committee; they area select 
body given statutory powers under the section to fill up the existing vacancy. 
The nature of that body is very similar to that of a corporation with one sole- 
object and power. 

Santhalva v. Manjanna Shetty, (1910) 20 M.L.J. 814: LL.R. 34 Mad. I 
and Raza v. Ali, (1916) 33 M.L.J. 348: I.L.R. 40 Mad. 941, referred to. 

Their power is an alternative power, and once the District Judge fails to- 
exercise his power to fill the vacancy, the other provision in S. 10 operates,. 
under which the remaining members of the committee are empowered to fill 
up the vacancy. They are not specified persons but such members of the 
committee as are still alive. 

Anappointment of a member by the majority is valid appointment 
and cannot be set aside by the District Judge. Having referred the matter to 
the surviving members, he cannot express dissatisfaction with their choice 
and attempt to override their decision and avoid it. 
aeee aa aa ANttt  —  L = > 


* C. R. P. No. 693 of 1935, 19th February, 1937, 
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- . Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the District Court of Tinnevelly, dated 31st 
January, 1935 and made in I.A. No. 17 of 1935 i in O.P: No. 67 
of 1934. 

` B. Poker and K.T.M. Aimed I brahim ir Petitioner, 

S. Ramachandra Aiyar for Respondents. 

The Court delivered the following 


; Jupcment.—A vacancy occurred in the Tinnevelly Dis- 
trict Mosque Committee. Under S. 10 of the Religious 
Endowments Act of 1863, all persons interested can elect a 
member to fill the vacancy. If that is not done within three 
months, the Civil Court, on the application of any person, may 
appoint a person to fill the vacancy. In the present case the 
District Judge of Tinnevelly was moved to fill this vacancy; 
but he declined to do so and ordered that the vacancy be forth- 
with filled up by the remaining members of the committee. 
Applications for the vacant post put in before the District 
Judge were forwarded to the committee for consideration and 
notices were affixed to the principal mosque in the District and 
in the office of the committee. Before the meeting notices 
went’to all the four members of the committee; but one refused 
to attend. He wrote a letter to the Court stating that he was 
quite sure that the remaining ‘three members intended to 
appoint the petitioner and that he had no intention of attend- 
ing the meeting as he did not agree with them. The remaining 
three members appointed the petitioner. A number of ‘the dis- 
appointed candidates thereupon moved the District Judge to 
declare that the vacancy had not been filled by the committee 
and to appoint a suitable person himself. The District Judge 
came .to the conclusion’ that a plain reading of S. 10 showed 
that the vacancy can be filled up only by the unanimous assent 
of the members. He further concluded from the evidence of 
one of the members of the committee (P.W. 3) who took part 
in the selection, that the claims of all the applicants-had not 
been properly considered. He therefore held that the petitioner 
. had not been appointed by the committee and proceeded under 
S. 10 to fill the vacancy himself by appointing the respondent. 
The main point for consideration in this petition is 
whether it was necessary for all the four remaining members 
of the committee-to be. unanimous in their selection. I need not 
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refer to the very many cases cited by Mr. Pocker for the peti- 
tioner, because they relate to acts of a corporate body such as 
the committee itself was; and it is not even necessary to consi- 
der whether the committee could have functioned after one of 
its members were dead, although it may be said in passing that 
Santhalva v. Manjanna Shetty! is an authority for the position 
that when a member of the committee dies the remaining 
members do not constitute a committee and cannot act as such. 
The very wording of S. 10 shows that it has reference only to 
the remaining members of the committee and not to the com- 
mittee. A corporation is more than the sum of its members 
and has certain powers as a body not possessed by the members 
of the corporation, The reference in S. 10 to the remaining 
members emphasises the fact that the remaining members are 
not the committee; and so it is not the corporate body of the 
committee that fills up the vacancy but the surviving members. 
Nevertheless, it seems to me that these four remaining mem- 
bers were a select body given statutory powers under the 
section to fill up the existing vacancy; so that the nature of 
this body is very similar to that of a corporation with one sole 
object and power. In Halsbury, Vol. VIII, page 53 (2nd 
Edition), 5. 90 are set out the powers of a select body and it is 
seen that in important respects a select body resembles a 
corporation, in that acts can be performed, for example, not 
merely by the members acting unanimously, but by a majority 
of those present if more than the majority of the members are 
present. It is argued that a select body can derive its powers 
only from the corporation itself; but I do not think that the 
term ‘select body’ need be limited to a committee of a corpo- 
ration. I do not see why a select body should not be given 
special statutory powers such as has been given to the remain- 
ing members of the committee under S. 10 of the Religious 
Endowments Act. In Raza v. Ali2, it was held in a case some-. 
what similar to the present that the electoral body was a select 
body which had the well-recognised powers to do acts approved 
by a majority present if more than a majority of the members 
were present at the meeting. There a committee of five 
persons and three mutavallis formed an electoral body; and if” 
a mutavalli died, the remaining mutavallis and the five members 





1. (1910) 20 MLL.J. 814; L.L.R. 34 Mad. 1. 
2. (1916) 33 M.L.J. 348: I.L.R. 40 Mad. 941. 
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of the committee could elect a mutavalli to fill the vacancy. It 
was held there that all that was necessary was that a majority 
of this electoral body should be present and that a majority of 
those present should be in favour of the candidate elected. 
That case is sought to be distinguished on the ground that an 
election was spoken of and that an election implies that there 
should be some difference of opinion among the members of 
the electoral body. However that may be, it was the finding 
of the bench which tried that case that the body was a select 
body as ordinarily understood at common law. . This decision 
is an important one as it is the only case quoted on either side 
that has any real bearing on the question under discussion. 
The duty of filling up this vacancy was clearly conferred upon 
these four members as a body; and it would therefore seem 
that the ordinary rule that the opinion of a majority suffices 
would prevail. Mr. Ramachandra Aiyar has sought to assimi- 
late the position of these four members of the committee to 
that of trustees who have been delegated authority by the 
founder of a trust, the equivalent of the founder of the trust 
being the District Judge who, it is said, has delegated this 
authority to four specific persons. I do not think that this 
argument flows happily from the wording of the section. It 
may be true that the power of the members is derived from 
the District Judge in the sense that they obtained the power to 
fill the vacancy in the event of the District Judge declining to 
do so; but their power is an alternative power and once the 
District Judge fails to exercise his power to fill the vacancy 
the other provision of S. 10 operates, under which the remain- 
ing members of the committee are empowered to fill the 
vacancy. They are not four specified persons but such 
members of the committee as are still alive. 


_ The other ground on which the learned District Judge has 
declared that no election has been held is that from the 
evidence of one of the members of the committee (P.W. 3) it 
would appear that the proceedings of the members was of a 
rather summary nature. According to P.W, 3, the President 
and the other members of the committee wished the petitioner 
to be appointed and asked him if he agreed. After he had 
seen the words of the resolution thus written down, he suggest- 
ed that the other applicants might be interviewed. The other 
two members replied that the petitioner was a suitable man 
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and that there was no need to see the others. Even if this. 
account be true, I do not think that it was necessary for the 
committee to carefully read over the applications of all the 
candidates. They knew what men were available and what 
were their qualifications, and it was quite natural that they 
should have thought as soon as the vacancy came into existence 
that one person was more fitted to fill the vacancy than another. 
Even if it be true that they were actuated by the knowledge 
that the petitioner was amenable to their influence, their election 
would not be void—especially as it cannot be said that the 
petitioner is unsuitable for the office. It seems better that the 
members should select some person with whom they can work 
rather than one more intelligent and capable with whom they 
could not get on in committee. 


The District Judge would perhaps have been well advised 
to have considered the volume of protest from all the candi- 
dates for the office and not to have referred the matter to the 
surviving members of the committee, but having done so he 
cannot express dissatisfaction with their choice and attempt to 
over-ride their decision and avoid it. 

It is with some reluctance that I interfere with the order 
of the learned District Judge on this point, arrived at by him 
after a careful consideration of the law, which is singularly 
lacking in authority, and of the conduct of the remaining mem- 
bers of the committee: but I feel that he has proceeded on 
wrong principles and has expected from the members of the 
committee a judicial impartiality such as is not to be expected 
from a committee of this nature. 

The petition is therefore allowed, the order of the District 
Judge set aside, and the selection by the committee of the 
petitioner restored. No order as to costs. 

K. C. Petition: allowed. 


1j : THE MADRAS LAW JOURNAL REPORTS. 391 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


President: District Board, Kistna, aa 
Masulipatam .. Appellant* in both (Plaintiff 


in both) 
V. 
Koneru Lakshmayya .. Respondent in both ( Defen- 


dant in both). 


Local Boards Act—District Board—Licence given to buses for two months 
—Buses plying for a full year without further licence—Suit for damages 
by the Board—If maintainable—License for two months only if ultra vires— 
Bus owners, if estopped. 

A District Board had sent up certain proposals to the Government for 
modification of the bye-laws to enable it to charge a higher license fee for 
buses and pending the reference to the Government the Board was unwilling 
to issue licenses for a full year. The Board granted to the defendants (bus 
proprietors) licenses at the current rate only for two months. The proprie- 
‘tors accepted the license and began to ply their buses. But after the expiry of 
‘the two months, they continued to ply the buses for the full year without even 
an application for license. The Board thereupon filed a suit for damages 
caused to the roads by such plying. It was contended that (1) the Board had 
no power to issue licenses for two months and (2) that the suit for damages 
was not maintainable, i 

Held, that the defendants were estopped from contending that the 
Board had no authority to issue such a license, as they had accepted the 
license. The ultra vires nature of the grant does not affect the question of 
estoppel. 

Held, further, that the suit for damages was maintainable. The Board, 
like any private person has a right to bring a suit against any person who 
does damage to its property. The roads under its control are its property 
for this purpose, as it has got to maintain them at considerable cost. Plying 
of a bus is calculated to cause damage to the road and when a bus owner 
plies his buses on the road without permission from the Board, a suit is 
maintainable against him for the damage caused thereby to the roads. The 
owner of a motor bus has no common law right to take his bus over any road 
and assuming that sucha right existed it must be deemed to have been taken 
away by the Local Boards Act, unless he got the permission of the local 
body having jurisdiction to use the highway. 


Appeals against the decrees of the Court of the District 
Court of Kistna at Masulipatam in A. S. Nos. 170 and 162 of 
1932 preferred against the decrees of the Court of the District 
Munsiff of Masulipatam in O. =: Nos. 41 of 1930 and 830 
of 1929. 

Y. Govindarajulu tor Appellant. 

P. Satyanarayana Rao for Respondent. 








* S. A. Nos. 708 and 709 of 1933. 13th September, 1937. 
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The Court delivered the following 


Juncmenrt.——The District Board of Kistna has brought 
these suits against the defendants, who are motor bus proprie- 
tors for a permanent injunction restraining them from plying 
their motor cars on the roads of the District Board of Kistna 
without a licence, and for recovery of licence fees or damages. 
from the defendants for running their respective motor vehi- 
cles without licences. The District Munsiff of Masulipatam 
discussed the various points of law that arose in a very elaborate 
judgment and came to the conclusion that the District Board. 
was not entitled to an injunction, that they were not entitled 
to the recovery of licence fees as such; but that there was 
nothing in law to prevent the District Board from recovering 
damages for damage to their roads; and he has assessed the 
damages on the basis of the licence fees which the defendants. 
did not pay. The District Judge, while agreeing with the trial 
Judge that the suit was maintainable, held that the action of 
the District Board in granting temporary licences was ultra: 
vires and that the defendants, although in fact they only 
received licences for two months, must be deemed to have 
obtained licences for a full year, as the District Board was 
not entitled to refuse them licences for that period. He therefore 
allowed the appeals and dismissed the suits. 


The facts that gave rise to the trouble between the Kistna 
District Board and the various bus proprietors in the District 
were that certain proposals had been sent to Government for 
a modification of the bye-laws, so that a higher rate for licence 
fees might be charged. There was also some question as to 
the legal position that would arise from a bifurcation of the 
District Board. While these proposals were pending with the 
Government, the District Board were unwilling to grant licences 
for the full period of a year and granted licences for two 
months only, debiting the bus proprietors with one-sixth of the 
annual rate. Upon the expiry of that two months the defendant 
made no application for further licences, but continued to ply. 
their buses without licence, until the end of the year. It appears 
from the correspondence that has been filed that other bus 
proprietors did apply for renewals of their licences and were 
told that licence would be granted for the remaining period 
of the year upon their paying the proportionate share of the 
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remaining months in the year of the new rate of licence sanc- 
tioned by the Government. 

A point was raised in the Courts below whether the 
District Board, in view of the provisions of bye-law 4, sub- 
S. 1, could issue licences for a period less than one year. 
The -District Munsiff seemed to think that they could and 
held that in any event the defendants were estopped from 
denying the right of the Board, in that they had accepted the 
licences. The District Judge thought that there could be no 
question of estoppel, because the actions of the proprietors in 
applying for licences for a year and in running their buses for 
a year showed that they did not accept the terms of the licence, 
while the evidence let in on behalf of the plaintiff did not 
show that there was an acceptance of the licence for two 
months. I have been taken through some of the more important 
evidence on this point and there can be no doubt that the motor 
bus proprietors in the Kistna District were well aware of the 
discussions that were taking place in the Council and the 
proposals to enhance the rates for the granting of licences. 
They were also aware of course of the proposal to bifurcate 
the District Board. It is also equally clear from the evidence 
that the District Board intended to extend the licences without 
question subject to the payment of such enhanced licence fees 
as might be sanctioned by the Government. It has been 
contended that there is nothing to show that the bus owners 
were able to read the stipulation in the licences granted that 
they were good only for two months. In view of the fact that 
the bus owners had been protesting to the District Board 
against any enhancement of licence fees, the defendants cannot 
be heard to say that they were not aware of the stipulation 
of the licence. Even if they did not know English it would 
be their business to find out what was written in their licences. 
After setting out the particulars regarding the description of 
the vehicle, fees paid, etc., there was a note in the licence to 
this effect : 


“In view of the fact that revised bye-laws which are sent up for the 
formal approval of Government, will come into operation shortly, and in 
view of the fact that an elected Board will come into office ere long, this 
licence is granted only from Ist April, 1929, to 31st May, 1929.” 

The defendants were therefore well aware of the 
fact that the District Board purported to issue this licence for 
a period of two months only. Had the defendants refused to 
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accept the licence for such a short period, then the District 
Board would have had the option of either issuing a licence for 
a year or refusing it altogether; and it would appear from the 
conduct of the officers of the Board and the correspondence 
that took place that it is probable that the Board would have 
refused to issue the licences for a whole year in view of the 
fact that the licence fees which were expected to come into 
force shortly were very much higher than the licence fees then 
current. At any rate, by accepting these licences the defen- 
dants made it impossible for the District Board to exercise any 
discretion in the matter, and prima facie they would be estop- 
ped from denying that the District Board had authority to 
issue licences for a period of two months only. The argu- 
ment of the learned counsel for the defendants is that even if 
it is true that the action of the defendants showed that they 
accepted the two months’ licence, there cannot be any question 
of estoppel if the contract was itself ultra vires of the Board. 
Considerable reliance is placed ona case, Gobinda Ramanuj 
Das Mohanta v. Ram Charan Dasi, where a portion of the 
judgment of the Lord Chancellor in Duke of Leeds v. Earl 
of Amherst? is referred to: 

“If a party, having a right, stands by and sees another dealing with the 
property in a manner inconsistent with that right, and makes no objection 


while the act is in progress, he cannot afterwards complain. That is the pro- 
per sense of the word acquiescence.” 


But Page, J., in the Calcutta case adds ‘but acquiescence 
cannot rehabilitate or render valid a transaction which is ultra 
vires and illegal’. It is not contended here that a contract 
which is illegal can be made legal by acquiescence; and the 
doctrine of estoppel does not depend altogether upon the legality 
of acontract. Moreover, Page, J., in considering the facts 
of that case, came to the conclusion that there was no acquies- 
cence by the parties and that neither of them was aware of 
the circumstances that would amount to a representation which 
led one party to do a certain act to his own prejudice. Other 
cases have also been referred to, of which a typical one is 
Great North-West Central Railway v. Charleboiss: 


“Ttis quite clear that a company cannot do what is beyond its legal 
powers by simply going into Court and consenting to a decree which 





1. (1925) LL.R. 52 Cal. 748 at 762. 
2, (1846) 2 Ph. 117 at 123: 41 E.R. 886. 
3. (1899) A.C. 114 at 124. 
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orders that the thing shall be done. If the'legality of the act is one of the 
points substantially in dispute, that may be a fair subject of compromise in 
Court like’any other disputed matter. But in this case both the parties, plain- 
tiff or defendant in the original action and in the cross-action, were equally 
insisting on the contract. The president, who appears to have been exercis- 
ing the powers of the company, had aninterest to maintain it, and took a 
large benefit under the judgment. And as the contract on the face of it is 
quite regular, and its infirmity depends on extraneous facts which nobody 
disclosed, there was no reason whatever why the Court should not decree that 
which the parties asked it to decree. Such a judgment cannot be of more 
validity than the invalid contract on which it was founded.” 


An extract from Halsbury has also been read somewhat to 
the same effect. Itis clear that what has been considered in 
Halsbury in the passage referred to and in all the cases above 
quoted is the liability of a company for an act of its agent or 
director. Any person dealing with a company is supposed to 
be acquainted with its articles and memorandum and therefore 
to be aware of the powers, that the directors have. If there- 
fore one enters into a contract with a company and sucha 
contract is beyond the powers of the director, the company 
cannot be bound by it; and even if the company subsequently 
ratifies the contract without knowledge of the fact that it was 
a contract entered into ultra vires the company cannot be 
bound by the contract. The present case does not depend upon 
this principle at all. The District Board entered into the con- 
tract by its agent and the District Board did not dispute the 
liability arising out of the contract. The act of the special 
officer was the act of the District Board, and therefore the 
ordinary laws of estoppel that arise out of the conduct of 
principals apply equally well to a contract of this nature enter- 
ed into by the District Board through its executive officers with 
the defendants. 


I may refer before leaving this point to a case which I do 
not think has much importance but deserves mention as the 
learned counsel for the defendants has stressed it, namely, 
Ellammal, In rel. As this was a criminal case, the learned 
Judges who decided it were considering primarily what the 
intention of the accused person was; had the accused person 
who had applied for the licence the right to use a private 
market? And the decision turned upon the facts that it was a 
private market and that there was no reason at all why permis- 
sion to use the market should be withheld provided that the 








1. (1927) 53 M.L.J. 810. 
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requirements as to sanitation and so on were complied with. 
The important section relied on by the accused in that case was 
one to the effect that if orders on an application for a licence 
are not communicated within 30 days after the receipt of the 
application by the president the application should be deemed 
to have been allowed for the year. It was held that the order 
of the Board was ultra vires and therefore no order at all and 
that it had therefore to be considered that the licence had not 
been refused. Entirely different considerations arise in the 
granting of motor bus licences; and the ultra vires nature of 
an order does not affect the question of estoppel. 


The learned counsel for the defendants has sought to up- 
hold the decree of the lower appellate Court by contending 
that the suit was not maintainable, a point on which both the 
lower Courts were in agreement. Itis unnecessary for me to 
discuss in detail the considerable amount of case-law that has 
been referred to in this case, as the learned District Munsiff 
has discussed most of the cases very carefully and has, I think, 
correctly interpreted them. The line of argument of the 
learned counsel for the defendants is that the owner of the bus 
had the common law right to take his bus over any road he 
pleased and that the legislature, by the Local Boards Act, has 
not taken away that right but has only compelled bus owners 
to comply with certain formalities—one of them being the 
taking out of a licence. If the licence is not taken out the only 
remedy of the Board is to take action against the bus owners 
for failing to comply with the terms of the Act and to ask the 
Court to invoke the powers given to it under the Act; for the 
Board has no cause of action outside the Local Boards Act. I 
cannot accept the correctness of the contention that the owner 
of a motor bus has a common law right to take his bus over 
any road subject to compliance with a formality. When the 
common law right to the use of the roads was being built up, 
there were of course no motor cars in existence; and it was 
always understood that the right to the road was one to use it 
in some recognised and usual manner. If in those pre-motor 
car days some vehicles had been driven at a high speed along 
the roads and caused as much damage as a motor car would do 
to any ill-constructed road, I doubt very much whether it would 
have been held that the owner of such a vehicle had the common 
law right to do what he did and to cause unusual destruction 
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to the road. When motor cars first came into existence it was 
incumbent upon an owner to arrange that a man should walk 
in front of the car as a warning that a dangerous vehicle was 
coming, Obviously that prevented any excessive speed on the 
part of the motor car and the motor car could not have done 
any more damage than any other carriage or cart. As the 
speed of motor cars increased, the control of the use of these 
cars increased with it; and I doubt whether at any time the 
motor vehicle has had an unrestricted common law right to use 
the highway. However, assuming that such a right did at one 
time exist or must be presumed to have existed from the mere 
fact that a motor bus is a vehicle that runs along roads, it seems 
clear to me that that right was taken away by the Local Boards 
Act, unless the person who wished to use the highway got per- 
mission to do so from the local body having jurisdiction. He 
did not, in my opinion, ever have a right subject only to his 
complying with some formality. He had no right at all to use 
the road unless he got permission from the local body to do so, 
although Courts have held that permission should not be with- 
held except for good reason. In the present case there was no 
question of withholding permission, for no permission was 
sought for. Most of the cases referred to in connection with 
the remedy of the Board against a person who fails to take out 
a licence are cases in which the local bodies have been given 
some power to regulate certain acts within their jurisdiction; 
and it has been held that where a body has been given certain 
powers under a statute its remedy for disobedience of the 
orders of the body with regard to those acts must be sought 
within the Act itself. Devonport Corporation v. Tozer} is a fair 
example of the type of cases on which the defendants rely. 


There, the owners of a certain piece of land erected houses; - 


but did not make allowance for roads through the estate of the 
nature required by the bye-laws of the borough. The borough 
thereupon brought a suit for an injunction restraining the 
defendants from proceeding any further with their work and 
for a declaration that the borough was entitled to pull down 
any work begun or done by the defendants in contravention of 
the bye-laws. It was held on the facts of the case (1) that 
the defendants were not laying out or intending to lay out the 
highways as new streets within the meaning of the bye-laws; 


Ne a tr 
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(2) that the bye-laws could not be enforced by action for an 
injunction but only by the special remedies thereby provided 
or by .way of information by the Attorney-General; and (3) 
that no such declaration as asked for ought to be made. It is 
partly on account of these cases that the learned District 
Munsiff refused to grant the declaration and injunction prayed 
for by the District Board. But it was not considered either in 
that case or in any of the cases referred to what rights the 
body would have had if its private property were damaged. If 
the running of the defendants’ bus was a nuisance to the public 
and the rights of the public were in some way infringed by the 
continual running of these buses without licence, then, as was 
actually the case in Attorney-General v. Sharp! the Advocate- 
General could bring an action on behalf of the public. The 
question whether the civil rights of a local body had been 
infringed did not there come up for discussion. The principle 
that the learned counsel for the appellants seeks to apply has 
been very well set out in the extract from Bhaishankar v. The 
Municipal Corporation of Bombay? and Venkata Siva Rao v. 
Rama Kristnayya’: 


“ Where a special tribunal, out of the ordinary course, is appointed by an 
Act to determine questions as to rights which are the creation of the Act, 
then, except so far as otherwise expressly provided or necessarily implied, 
that tribunal’s jurisdiction to determine those questions is exclusive. Itis an 
essential condition of those rights that they should be determined in the 
manner prescribed by the Act, to which they owe their existence. In sucha 
case, there is no ouster of the jurisdiction of the ordinary Courts, for they 


never had any.” 

The local board however do not contend that there is any- 
thing in the Act which empowers them in a case like the 
present to oust the jurisdiction of the Civil Court. They merely 
rely on the fact that they, like any private person, have a right 
to bring a suit against any person who does damage to their 
property, and the damages alleged in the present case is that of 
the wearing out of the roads which are the property of the 
District Board. No doubt the District Board has no complete 
right of property over the roads. As was said by King, J., in 
Sree Rajah Jagannadharaju Garu v. The Taluk Board, Rajah- 
mundry4, the property vested is ‘such property and such pro- 





1. (1931) 1 Ch. 121. 
2. (1907) I.L.R. 31 Bom. 604, 
3. (1925) 50 M.L.J. 148: I.L.R. 50 Mad, 91. 
4. (1935) 69 M.L.J. 269 at 273. 
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perty only as is necessary for the control, protection and 
maintenance of the street as a highway for public use’.. The 
District Board has to spend considerable sums of money in 
maintaining the road; and if any person who has no authority 
to use the road causes damage to that road, then I can see no 
reason why the District Board should not bring a suit for 
damage caused to its road by the unauthorised use. I therefore 
agree with both the lower Courts that the suit as framed for 
damages was maintainable. 

The last question that arises for consideration is the 
quantum of damages to which the plaintiffs are entitled. The 
learned Munsiff thought that the amount of the licence fee 
was a very good guide to the Court in arriving at a reasonable 
estimate of the damages. Unfortunately, no satisfactory 
evidence has been let in on this head. The report by the 
District Board Engineer to the Municipality recommending 
certain rates to be adopted in licensing buses has been referred 
to: but the District Board’ Engineer himself has not been 
examined. The document, even if admissible, can have little 
value. One naturally presumes that in the granting of a 
licence the local body not only allows for an injury that may 
result to its road by the use of the bus: but also for the pay of 
the staff whose time is taken up in dealing with licences, for 
office expenses and so on, and for some reasonable profit to 
assist the general revenues of the local body. According to the 
report of the District Board Engineer, the licence fee collected 
from buses and cars is insufficient for the maintenance of 
roads; but there is no evidence in support of this. I see there- 
fore no ground for thinking that the actual damage caused to 
the road by the running of the defendants’ buses for ten months 
was greater than the amount of licence fee that they had 
already paid, which was that for a full year at the old rates. I 
therefore find on this point that the plaintiffs have not proved 
that they are entitled by way of damages to any larger sum 
than they have already paid by way of licence fees. On that 
ground the suit has to be dismissed; but as most of the discus- 
sion in three Courts has been taken up by a consideration of 


technical pleas rélating to the maintainability of the suit and 
other issues arising out of the written statement, with regard 
to which the defendants have beeti unsuccessful, ,the parties 
will be ordered to pay each his own costs in all the Courts. 


Se VeVe ots — Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. 


Thazhe Nelloli Pazhe Peringati Athi- 


ramankutti and another .. Appellants* (Plain- 
i tiffs) 
v ` 
Thazhe Nelloli Pazhe Peringati Uppari 
alias Kunhi Parayayi and others .. Respondents (Defen- 
dants). 


Adverse possession—Acquisition of permanent right—Assertion of right 
in judicial proceeding—Subsequent enjoyment of property for statutory period 
—Inference. 


A permanent tenant right can be acquired by adverse possession. In such 
a case it is enough for the tenant pleading adverse possession to show that he 
continued in open and hostile possession for over the statutory period after 
asserting his right in an earlier judicial proceeding, and that the landlord had 
throughout notice of the claim put forward during the entire period. 


Mohammad Mumtaz Ali Khan v. Mohan Singh, (1923) 45 M.L.J. 623: 
L.R. 50 LA. 202: I.L.R. 45 All. 419 (P.C.), considered. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Venkata- 
ramana Rao, dated 24th February, 1936 and passed in S.A. No. 
88 of 1932, preferred to the High Court against the decree of 
the Court of the Subordinate Judge of Tellicherry in A.S. No. 
35 of 1931 (A.S. No. 209 of 1930, District Court, North 
Malabar), O.S. No. 302 of 1928, District Munsif Court, 
Badagara. 

M. C. Sridharan for Appellants. 

P. Govinda Menon for Respondents. 

The judgment of the Court was delivered by 


Venkatasubba Rao, J.—Mr. Sridharan strenuously con- 
tends that the judgment under appeal is wrong. The question 
need ‘not be considered whether under the customary law of 
Malabar a permanent irredeemable kanom can be granted. 
According to the respondents (the tenants) such a kanom 
demise under the Malabar Law is valid and their contention 
has been accepted by both the Courts below and by Venkata- 
ramana Rao, J. It is unnecessary, as we have said, to examine 
the soundness of this position. : 





* L. P. Appeal No. 69 of 1936. . 16th December, 1937. 
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Then the question remains whether the respondents have 
acquired by adverse possession a permanent tenant right. This 
has been answered in the affirmative by the lower Courts and 
by the learned Judge who heard the second appeal. Ex. I of 
1869 purports to create an irredeemable permanent right. 
Ex. A of 1895 does not supersede, as Mr. Sridharan contends, 
the deed-of 1869, but on the contrary gives effect to a provi- 


sion for renewal which that deed contains. . In 1903 the then | 


jenmi of the suit property granted a melcharath to one 
Mammad. He filed a suit for rent in 1906 against the prede- 
cessor in interest of the present contesting defendants. To 
that suit the jenmi, that is, the ancestor of the present plaintiffs 
was impleaded as a defendant., There the tenant put forward 
most unequivocally his saswatham right. The present suit was 
filed in 1928. From 1906 when the hostile assertion was 
publicly made in the suit, if not from 1869, the tenants have 
been in possession of the holding, asserting openly their irre- 
deemable right. The landlord had throughout notice of the 
claim put forward during the entire period. That a permanent 
tenant right, a species of limited right, can be acquired by 
prescription has not been denied. Mohammad Mumtaz Ali 
Khan v. Mohan Singhi relied on by Mr. Sridharan is clearly 
distinguishable. Lord Salveson, delivering the judgment of 
the Board, observed :— 


“Weare unable to airm as a general proposition of law that a person 
who is, in fact, in possession of.land under a tenancy or occupancy title can, 
by a mere assertion in a judicial proceeding and the lapse of six or twelve 
years without that assertion, having been successfully CARIERE obtain a 
title as an under-proprietor of the lands.” (Page 209.) 


The case here is entirely different. What is- relied upon, 
is not a mere assertion, but possession sufficiently open and 
hostile, its, adverse character and the nature of the right 
claimed, being brought home to the owner’s knowledge, 


The appeal therefore fails and is dismissed with costs. 


B. V. V, ` i | Appeal dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT:—MR. Justice VENKATASUBBA Rao anb MR. 
Justice Appur RAHMAN. 


Veeraswami Padayachi .. Appellant® (Petitioner 
in C.M.P. No. 708 
of 1937 on the file 
of the High Court). 

Letters Patent (Madras), cl. 15—Application for review of judgment i 
second appeal—Dismissal—Appeal whether competent, 

The effect of cl. 15 of the Letters Patent (Madras) is that no judgment 
of a Judge of the High Court in the exercise of second appellate jurisdiction 
is appealable without leave. Where. a second appealis dismissed and an 
application for review of the judgment passed in the second appeal is also 
dismissed and the Judge is not asked to- certify that the caseis a ft one for 
appeal, the unsuccessful applicant has no right to prefer an appeal under the 
Letters Patent against the order refusing review. 


Appeal sought to be preferred under cl. 15 of the Letters. 
Patent against the order of the Hon’ble Mr. Justice Pandrang 
Row, dated 16th April, 1937 and made in C.M.P. No. 708 of 
1937. for review of the judgment in S.A. No. 1188 of 1932 
preferred to the High Court against the decree of the Court of 
the Subordinate Judge of Mayavaram in A.S. No. 3 of 1932 
(A, S. No. 7 of 1932, District Court, East Tanjore) O. S. No. 
227 of 1930, District Munsif’s Court, Shiyali. ; 

K., P. Ramakrishna Aiyar for Appellant. 

The order of the Court was pronounced by 

Venkatasubba Rao, J.—-The point raised is a novel one. 
Pandrang Row, J., decided a second appeal against the 
petitioner, who thereupon applied for a review of the learned 
Judge’s judgment. Review was refused and the present appeal 
is from the order of refusal. The learned Judge was not 
asked to certify under cl. 15 of ihe Letters Patent that the case 
was a fit one for appeal, and the question is, whether the 
present appeal without leave is competent. 

The argument turns on the following words within 
brackets in cl, 15: 


“ Not being a judgment passed in the exercise of appellate jurisdiction in 
respect of a decree or order made in the exercise of appellate jurisdiction by 
a Court subject to the superintendence of the said High Court.” 


‘z Lhe contention is put thus: what these words contemplate 
is a jtidgment in respect of an appellate decree or order made 


* Stamp Register No. 19677 of 1937. 6th December, 1937. 
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by a Subordinate Court; Pandrang Row J.’s judgment refusing 
to review (for the present purpose his order may be assumed 
to be a judgment) is not in respect of such decree or order; 
for, what the learned Judge refused to review was his own 
order. From this it follows, it is contended, that the order in 
question is not covered by the express wording of the excep- 
tion. The argument, though plausible, is without substance. 
The clause, properly construed, means that no judgment of a 
Judge of the High Court in the exercise of second appellate 
jurisdiction is appealable without leave. Here, the order 
refusing to grant review was ‘made in the exercise of such 
second appellate jurisdiction ; that is, the short answer to the 
objection. “A 

To test the matter, let us suppose that instead of refusing 
a review, the learned Judge made an order granting it. Mr. 
Ramakrishna Aiyar, to be logical, has had to contend that 
from such an order an appeal will lie; but when after granting 
the review, the Judge proceeds to dispose of the second appeal, 
no appeal will without leave lie from the final decision—which 
of course is the undoubted effect of the clause. The position 
that results is most anomalous. 

Apart from that, the absurdity of the contention is 
apparent. All that a defeated party in a second appeal need 
do is, to apply for a review and, on his request being refused, 
to come to the appellate Court and contend that an appeal lies 
from the refusal as a matter of right. No Court can accept a 
construction which involves such a startling result. 

- Wehold that the Letters Patent Appeal is incompetent 
and accordingly reject it. 

B.V.V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice PANDRANG Row. 


Gorrepaty Ramasubbayya .. Petitioner* in both (1st 
Accused in C. C. Nos. 63 
and 65 of 1937 on the 
file of the Sub-Divisional 
Magistrate, Bandar) . 

Calendar cases-—-Sub-Divisional Magistrate transferring them iœa Sub- 

Magistrate— Order wrong—Lack of jurisdiction to make such an orden: 


* Cri. R. Cs. Nos. 21 and 22 of 1938. 26th January, 1938. 
Cri. R. P. Nos. 21 and 22 of 1938. 
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Where a Sub-Divisional Magistrate transferred Calendar cases, which 
were triable by a First Class Magistrate, to a Second Class Magistrate with 
direction to treat them as preliminary register cases, the intention of such 
transfer being that the cases should be committed to Sessions Court for trial, 


Held, that the order of transfer was improper (Chinnaswami Nadar v. 
Emperor, (1933) M.W.N, 550 and Mayjt Paidanna v. Emperor, (1934) M.W.N . 
272, followed. 


The Sub-Divisional Magistrate had really no power to direct the Sub- 
Magistrate to treat the Calendar cases which are triable by a First Class 
Magistrate as Sessions cases. If he thought that those cases ought to be 
tried by the Court of Sessions he should have proceeded himself to commit 
them to the Sessions Court under S. 347, Criminal Procedure Code. His 
order practically amounts to a refusal to exercise his jurisdiction and to per- 
form his duty. Hence his order must be set aside. 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-Divisional Magistrate, Bandar, dated 
8th November, 1937, and made in C. C. Nos. 63 and 65 of 
1937. i 

K. S. Jayarama Aiyar and G. Gópalaswami for Petitioner. 


A. S. Sivakaminathan for The ` Public Prosecutor on 
behalf of the Crown. 


‘The Court made the following 


OrvER.—These petitions seek to revise the orders of the 
Sub-Divisional Magistrate of Bandar dated 8th November, 
1937, transferring P. R. C. No. 1 of 1937 from his file to the 
file of the Sub-Magistrate of Avanigadda for disposal and 
also transferring C. C. Nos. 63 and 65 of 1937 on his file 
to the Sub-Magistrate with directions to treat the latter cases 
as preliminary register cases, hold a preliminary enquiry and 
dispose of them according to law. So far as the transfer of 
P. R. C. No. 1 of 1937 is concerned, the petitioners do not 
take any objection but they take very serious objection to the 
transfer of the Calendar cases which are triable by a First 
Class Magistrate to a Second Class Magistrate witha direction 
to treat them as preliminary register cases, the intention of 
such transfer being that the cases should be committed to the 
Sessions Court for trial. The petitioners are the accused in 


` these Calendar cases. It is not stated by the learned Sub-Divi- 


sional Magistrate that the offences disclosed in the Calendar 


'cašesðre so serious that he cannot give adequate sentences. 


He was. under the misapprehension that these cases were in 
the nature of counter-cases to P. R. C. No. 1 of 1937 a case of 
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Offices Act (III of 1895). His defence was negatived by the 
Revenue Courts and a decree was passed against him. He 
thereupon applied to the High Court for a writ of certio- 
vari, alleging that the Revenue Courts had no jurisdiction to 
try the suit and that the proceedings were liable to be quashed. 
Pandrang Row, J., refused the writ and in the course of his 
-order observed thus: 


“Whether the land itself or the revenue from the emoluments of 


a village office like this is obviously within the exclusive jurisdiction of the, 


Revenue Court, and the petitioner has failed in my opinion to show that the 
Deputy Collector and the Collector of East Godavari had no jurisdiction to 
-decide this controversy.” 


The passage quoted above, as has been conceded by the 
respondent's learned Counsel, proceeds upon a misapprehen- 
sion. There was no issue in the case as wrongly assumed by 
Pandrang Row, J., whether the land itself or the assignment of 
revenue formed the, emoluments. The reasoning of the 
learned Judge cannot therefore be upheld, but still we are 
Satisfied that the writ was rightly refused. 


The facts which led to the suit may be briefly stated. One 
Manikyam, the village blacksmith of Peddada (a ryotwari 
village), alienated to various persons portions of his service 
inam lands. He was thereupon dismissed and his widow 
Mocharamma was appointed to ‘that office. The defendant as 
one of the alienees was in possession of a part of the land. 
Mocharamma brought the suit in question before the Deputy 
Collector for possession, which was decreed by that officer. 
His decision was confirmed on appeal by the Collector. The 
question is, did they have jurisdiction to entertain the suit and 
the appeal under the provisions of the Act referred to above. 
Ss. 13 and:21 are the governing sections. It has been settled 
by authority that the Act does not contemplate concurrent 
jurisdiction so that what in each case has to be determined is, 
whether in view of the nature of a given suit, the Act has 
vested jurisdiction in the Civil or the Revenue Court to enter- 
tain it. S. 13 is the provision which confers jurisdiction upon 
Revenue Courts; S. 21 enacts in positive terms as to when 
Civil Courts are forbidden to exercise jurisdiction. These two 
sections, it has been held, are complementary. In Muvowla 
Seetharam Naidu v. Doddi Ramu Naidut, the learned” Judges 


=- 
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observe: 


“ It is reasonable to hold, notwithstanding the apparent generality of the 
language of S. 21, that the jurisdiction oftthe Civil Court under that section 
is taken away in those cases in which it is conferred upon the Revenue. 
Courts by S. 13.” 


This rule is based upon the general principle of law that. 
every presumption shall be made in favour of the jurisdiction 
of a Civil Court and that it shall not be taken away except by 
express words or by necessary implication (Muvvula Seetharam. 
Naidu v. Doddi Ramu Naidu). 


S. 21 expressly excludes the jurisdiction of the Civil Court. 
inter alia to take into consideration or decide any claim to- 
recover the emoluments of any of the offices specified in S. 3. 
That the land in the present case answers the above description 
is not disputed (see the definition of ‘emoluments’ in S. 4). 


_ Turning to S. 13, the relevant words are: 


“ Any person may sue before the Collector for recovery of the emolu- 
ments of any such office, on the ground that he is entitled to hold such office 
and enjoy such emoluments. ” 


The test for deciding whether the Revenue or the Civil 
Court has jurisdiction has been laid down in several cases. 
Where it is necessary for the plaintiff to allege in order to- 
maintain his action that the land in suit is an emolument of a 
service inam, the jurisdiction will remain with the Revenue 
Court under S. 13 of the Act (Devineni Pattayya v. Kandu- 
kuri Kotiah2). Where the plaintiff sues on the ground of 
a trespass or on the ground that the land is his private property 
or upon the footing of a lease that has expired, there is no need 
for him to rely upon the fact of the land being an emolument 
of a service inam. In such cases the Courts have held that the 
suits are triable by the Civil and not the Revenue Court. And 
what is the principle underlying this?—that unless in a given 
case jurisdiction is conferred by S. 13 upori the Revenue 
Court, it should not be deemed taken away under S. 21 fron 
the Civil Court. À 

The appellant’s Counsel contends that S. 13 is confined to 
suits by persons claiming to be entitled to an office and does 
not apply to suits by those holding an office; in “other words, as 
the present suit for emoluments is by a person holding an 
office, that is to say, by a person already appointed to it, the 
PEE Sh ced ESD UTS SOMES bc SRE SOR NSE CE EA 





1. (1909) 20 M.L.J. 91: I.L.R. 33 Mad. 208. 
” 2, (1916) 5L.W151, 
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section does not apply. He relies for this position upon ‘the’ 


observations of Waller, J, in Ramamurthi v. Gajapatirajul. 
In that case there was a difference of opinion on a certain 
question with which we are not concerned, between Waller, J. 
and Krishnan Pandalai, J. As Waller, J., observes, in the 
suit there was: 

“ Not one to recover the emoluments of an office, but to eject the per- 
sons who are alleged to have trespassed upon some inam land, which forms 
part of the emoluments of the office.” 

As already noticed, the case being one of trespass, that 
would have been a sufficient ground for holding that the Civil 
Court’s jurisdiction was not taken away. As recognised by 
Waller, J., himself (and that'is evident from the introductory 
words “apart from’’), his observations that follow those words 
are obiter. In the judgment of Krishnan Pandalai, J., there 
is no indication that he agrees with these obiter dicta. Wallace, 
J., the third Judge to whom. the case was referred, has said 
nothing by way of endorsing the opinion of Waller, J., which, 
as that learned Judge himself points out, is in direct conflict 
with the decisions on the point. . In Kesaram v. Vuddanda 
Row2, the plaintiff was the holder of the office of karnam and 
the defendant resisted his claim on the ground that the land 
in suit was not the emolument of the office but was the private 
property of the plaintiff, which passed to the defendant in 
execution of a decree obtained by him against the former. 
The case was heard by three Judges and Miller, J., in the 
course of his judgment thus observes: 

“ He (the plaintiff) can therefore only succeed by showing (1) that he is 


the karnam of the village entitled as such to enjoy the emoluments and (2) 
that the land for which he sues is the emolument of his office.” 


Here is a clear recognition that a person holding an office 
can sue under S. 13. In Devineni Pattayya v. Kandukuri 
Kotiah’ already referred to, the plaintiff who brought the 
suit was a person actually holding the office and Spencer and 
Phillips, JJ., adopted the principle laid down by Miller, J., in 
the earlier case. Again in Kandappa Achari v. Singara Charis 
where the suit was brought by certain hereditary blacksmiths, 
it was observed: > . 


-— 
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“ All suits for the emoluments of an office on the ground that the plain- 


tiff is holding the office must primarily be brought in the Revenue Court.” 
(See p, 302.) 


There appears no reason why the view uniformly held in 
these cases should now be departed from. The point again 
arose in Viranna v. Venkayya!, where K. S. Menon, J., 
rightly treated the observations of Waller, J., as obiter. As a 
question of construction, a plaintiff even when he happens to be 
a person actually holding an office, has to allege in his plaint 
“that he is entitled to hold such office’’—which means no more 
than that he is the rightful office-holder, which, in turn, is the 
basis of his right to the emoluments claimed. 


The writ of certiorari was therefore rightly refused. The 
Letters Patent Appeal fails and is dismissed. Each party will 
bear his or her own costs. 


K. C. —— Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. ALFrep Henry LioneL Leacu, Chief 
Justice, Mr. JUSTICE VARADACHARIAR .AND Mr. JUSTICE 
Mockett. 


In the matter of Mr. N. Gopala Aiyar, Pleader, 
Mannargudi. 
K. Sambasiva Aiyar .. Complainant.* 
Legal Practitioners Act (XVIII of 1879), S. 13 (b) and (£)—Pleader 


writing to a clerk to obtain surreptitiously from Court a copy of judgment— 
Attempt to bribe record clerk—Grave professional misconduct. 


Where a pleader practising in the Court of a District Munsiff had been 
charged with professional misconduct and the District Judge submitted to 
the High Court his report on enquiry, the charge being that the pleader wrote 
to a vakil’s clerk to obtain surreptitiously a copy of a judgment on the file of 
the District Munsiff’s Court by offering some inducement or bribe to the 
record clerk and the District Judge held that charge to have been proved, 

Held, that for a member of the Bar to suggest that an official or any one 
should be bribed amounts to professional misconduct liable to be dealt with 
under S. 13 (b) and (f) of the Legal Practitioners Act. 

The notice under S. 13 (0) and (f) of the Legal 
Practitioners Act, dated 26th November, 1937, issued to 
Mr. A, Pleader, Mannargudi, calling upon him to show 
cause ¿yhy he should not be dealt with under the disciplinary 


jurisdiction of the High Court for his grossly improper conduct 








* In the matter of an Advocate. 6th December, 1937. 
1. (1937) 1 M.L.J. 37. an afire 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. AuFrep Henry LioneL Leaca, Chief 
Justice, Mr. Justice VARADACHARIAR AND Mr, JUSTICE 
PANDRANG Row. 


Devulapalli Sabhanadri Sastrulu .. Petitioner* (2nd Appel- 
lant in Appeal No. 201 


v. of 1936) 
Dorbala Nagayya Sastry and 


others .. Respondents. 

Civil Procedure Code (V of 1908), O. 22—Death of appellant in an appeal 
—Application by appellants son to continue the appeal—Son claiming as 
veversioner of his grandfather's estate and not as son of his mother appellant 
—Applicant insolvent at date of death and petition-—O ficial Receiver's appli- 
cation to contmue filed before—Petition of receiver however withdrawn— 
Later application by the insolvent—If maintainable—Effect of receiver's 
intervention—Herhert v. Sayer if applies to mofussil insolvencies, 

One K brought a suit to recover possession of certain properties as con- 
stituting the-estate of her deceased. father. The trial Court dismissed the 
suit and then K appealed to the High Court. During the pendency of the 
appeal she died and her son applied to be allowed to continue the 
appeal as the actual reversioner of his grandfather in his own 
right and not through the mother. The son was an insolvent at the time. 
Before the son’s application the Official Receiver had applied to be brought 
on record but later withdrew the application as he had not been placed in 
possession of funds to meet the costs. 

- Held, that this was a case of an after-acquired property of an insolvent 
and in such a case it may be that under Herbert v, Sayer, (1844) 5 Q.B. 
965: 114 E.R. 1512, an insolvent may maintain a suit to recover after ac- 
quired property in the hands of a stranger unless the receiver has intervened. 
But as the receiver had intervened here the insolvent’s right to sue was lost 
as the property vested in the receiver on such intervention and he could not 
by withdrawing his intervention divest himself of the Property and revest 
it in the insolvent. 

Hill v. Settle, (1917) 1 Ch. 319, followed. 

The questions (i) as to how far Kala Chand Banerjee v. Jagannath 
Marwari, (1927) 52 M.L.J. 734: L.R. 54 I.A. 190: LL.R. 54 Cal. 595 (P.C.), 
affects the rule in Herbert v. Sayer, (1844) 5 Q.B. 965: 114 E.R. 1512 and (ii) 
the position where the insolvent claims to come in as a strict legal represen- 
tative of the deceased claiming through the deceased and not in his indivi- 
dual right for his own benefit and (iiit) whether the rule in Herbert v. 
Sayer, (1844) 5 Q.B. 965 : 114 E.R. 1512, applies to mofussil insolvencies left 
open. 


Petition praying that in the circumstances stated in the 


affidavit filed therewith the High Court will be pleased to grant 
leave to the petitioner herein to continue Appeal No. 201 of 
1936 preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Guntur in O. S. No. 7 of 
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1934 as the legal representative of Devulapalli Kanchamma,the 


‘deceased appellant in the second appeal, and also grant leave, 


if necessary, to the petitioner herein to continue the said 
appeal. 
P. V. Vallabhacharyulu for Petitioner. 


B. Somayya, M. S. Ramachandra Rao, D. P. Narayana 


- Rao and A. Raghavayya for Respondents. 


The Court.made the following 

ORDER. The Chief Justice.—The petitioners mother 
Devulapalli Kanchamma, instituted O. S. No. 7 of 1934 in the 
Court of the Subordinate Judge of Guntur to recover posses- 
sion of properties which she claimed constituted the estate of 
her deceased father, Dorbala Narasimha Sastri. Her mother 
had predeceased her father and she was the only issue of the 
marriage. She averred that her father had separated from 
his brothers and on this footing claimed the estate as the sole 
heir. The lower Court dismissed the suit and Kanchamma 
then appealed to this Court. During the pendency of the appeal 
she died and the petitioner applied to be allowed to continue 
the appeal. This petition is now before us and is opposed. 

The petitioner is an insolvent and was an insolvent when 


-he filed the petition. He seeks to be allowed to continue the 
` appeal because the Official Receiver has refused to become the 


appellant. The Official Receiver did apply to this Court on the 
12th July for an order directing that he should be brought on 
the record in the place of Kanchamma, but on the 12th October 
he withdrew the application as he had not been placed in funds 
to meet the costs. 

The petitioner has relied on the rule in Herbert v. Sayer1 
which allows a bankrupt to maintain a suit to recover after- 
acquired property in the hands of a stranger unless the trustee 
has intervened. This rule has frequently been applied in India, 
but the respondents say that as the result of the decision of 
their Lordships of the Privy Council in Kala Chand Banerjee 
v. Jagannath Marwari? it can no longer be applied. It is, 
however, not necessary to decide this question, because even 
if the decision in Kala Chand Banerjee v. Jagannath Marwari 
has not the effect which the respondents maintain it has. 
Herbert v. Sayer! must now be read inthe light of Hill v. 





(1844) 5 Q. B. 965: 14ER. 1512. 
2. (1927) 52 MLJ. 734: L.R. 54 I.A. 190: LL.R. 54 Cal. 595 (P.C.). 
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Settlei and when this is done it is clear that the present peti- 
tion does not lie. 


In Hill v. Settles, it was decided that when once a trustee in 
bankruptcy has intervened in regard to after-acquired property 
of an undischarged bankrupt that property vests in the trustee 
and he cannot by withdrawing his intervention divest himself 
of the property and revest it in the bankrupt. In that case a 
person had entered into an agreement with the bankrupt under 
which he had to make payments to the bankrupt and the trustee 
in bankruptcy gave notice requiring these payments to be made 
to him. For reasons which it is not necessary to go into, the 
trustee withdrew the notice. It was contended that as the 
result of the withdrawal, the original position was restored. 
The Court of Appeal, consisting of Lord Cozens Hardy, M.R., 
Warrington, L. J. and Lawrence, J., held that this was not so. 
Once the trustee in bankruptcy had intervened the property 
vested in him and remained with him in spite of the withdra- 
wal of the notice. The property being in the trustee, nothing 
remained in the bankrupt. 


If the rule in Herbert v. Sayer? applies here, we must 
also apply the rule which has been added to it by Hill v. Settle, 
There can be no doubt that the application by the Official 
Receiver to this Court for an order making him the appellant 
in the place of the petitioner’s mother did constitute an inter- 
vention. It was a far greater act of intervention than that 
in Hill v. Settle1. The Official Receiver having intervened and 
being unable to withdraw, he alone could maintain the appeal. 


It has been suggested that the petitioner does not ask to 
have his name brought on the record as the owner of the pro- 
perty, but merely as the legal representative of his mother. 
But this is not the case. His right in the property in suit is 
based on the claim that he is the actual reversioner of the last 
male owner, his grandfather. Therefore he desires to continue 
the appeal in his own right, not through his mother. His 
rights in the property, whatever they are, have devolved on the 
Official Receiver and the law does not permit him to maintain 
the appeal. 
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The application must therefore be dismissed with costs. 

Varadachariar, J—I agree that the insolvent is not 
entitled to continue this appeal; but I wish to make one reser- 
vation to avoid a possible misapprehension. I have felt some 
difficulty in this case, on account of the fact that the petitioner 
is certainly within the definition of the expression “legal repre- 
sentative” given in the Code of Civil Procedure, though in 
strict law he does not claim under his mother. As pointed out 
by my Lord, the petitioner’s claim is substantially for his own 
benefit and not for the benefit of his mother’s estate. I wish 
to guard myself against being understood as deciding that the 
same principles as are laid down in this case will be applicable 
even to cases where a “legal representative” in the strict sense 
is applying to continue an appeal or a suit preferred or institu- 
ted by his predecessor in title. In such a case, the considera- 
tion applicable to a suit instituted by the insolvent himself will 
not apply in their entirety, because so far as that particular 
litigation is concerned, the legal representative will only be 
taken to assert or safeguard the title of the original party. The 
decision in that case of a question like the present will depend 
upon the scope of the words in O. 22, r. 8, of the Civil Proce- 
dure Code, namely, whether the proceedings which the legal 
representative who has been adjudged insolvent wishes to 
continue can be regarded as a proceeding which the assignee or 
Receiver in the insolvency of the legal representative might 
maintain for the benefit of his creditors. I do not read 
the judgment in Kala Chand Banerjee v. J ass Marwarit 
as concluding this question. 

Pandrang Row, J.—I agree with my ‘Lord the Chief 
Justice and I have only to add that whether the rule in Herbert 
v. Sayer? applies to mofussil insolvencies is not being decided 
by us, and that our decision rests mainly, if not entirely, on the 
decision in Hill v. Settled by the Court of Appeal in 
England. 

S. V. V. a Application dismissed. 








1, (1927) 52 M.L.J. 734: L.R. 54 L.A. 190: LL.R. 54 Cal. 595 (P.C.), > 
2. (1844) 5 Q.B. 965: 114 E.R. 1512. 3. (1917) 1 Ch. 319. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Burn anp Mr. Justice VEN- 
KATARAMANA RAO. 


Nagor Damodar Shanbhogue . 
(died) and others .. Appellants* [Respondent (died) 
and L. Rs. of Respondent] 
V. . 
‘Gange and others .. Respondents (Petitioners). 


Civil Procedure Code (Ý of 1908), O. 21, v. 19—Mortgage suit—Decree 
against mortgaged properties—Personal decree for a smaller sum against 
mortgagee for costs—Execution by mortgagor of the personal decree—If 
barred by O. 21, r. 19—-Nature of decree in O. 21, 7.19. 

O. 21, r. 19, Civil Procedure Code, only requires that two parties must be 

- held entitled to recover sums of money from each other under the 
-decree. The section does not say or provide'in what manner the decree is to 
be executed. Therefore where a decree provided that 4 shall recover 
‘certain sums from certain properties belonging to B and mortgaged by B to 
A and also provided that B should be entitled to recover a far smaller sum 
of money from B personally as for the proportionate costs decreed in B’s 
favour, B is not entitled to execute the decree in his favour, though the 
-decree in his favour is a personal decree and that in favour of 4 is against 
the properties, A decree for a. sum of money to be recoverable from 
property of 'B is also a decree to recover the sum of money from B. 

Bhagwan Singh v. Ratan, (1894) L.L.R. 16 All. 395, followed. 

Chinnammal v. Chidambara Kothanar, (1936) 71 M.L.J. 506, applied. 

The question as to how far Venkata Reddiv. Dorasami Pillai, (1932) 

‘63 M.L.J. 722: LL.R. 56 Mad. 339, is correct in so far as it holds that a mort- 

‘gage decree cannot, under O. 21, r. 20, Civil Procedure Code, be set off 


against a money decree in the absence of a personal liability on the part ` 


of the mortgagor who holds the money decree left open. 

Appeal against the order of the Court of the Subordinate 
Judge of South Kanara dated 28th November, 1935 and made 
in R. E. P. No. 143 of 1935 in O. S. No. 8 of 1924. 

B. Sitarama Rao and K. P. Sarvothama Rao for Appellants. 

K. Srinivasa Rao for Respondents. 

' The judgrient of the Court was delivered by 

V enkatdramana Rao, J.—This‘is an appeal from the order 
of the learned Subordinate Judge of South Kanara ordering 
the arrest of the appellant in execution of the dectée for costs 
in favour of the respondents in Appeal-No: 223 of 1926 on the 
file of the High Court on appeal from the’ ‘decree in Q. S. 
No. 8'of 1924 on the file of thë Subordinate Judge of South 
Kanara. | The said. suit O. S. No. Sof 1924 was filed by; the 
appéllant to: recover a .sum of money: due in .Tespect of a 
dsufructiary mortgage’ executed: by’ oe S aa and also 
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for arrears of rent in respect of certain leases executed by 
some of the defendants relating. to the mortgaged property. 
The Subordinate Judge dismissed the plaintiff’s suit on the 
ground that the appellant was not entitled to bring the property 
to sale as there was no personal covenant to pay. On appeat 
the learned Judges held that so far as the mortgage is. 
concerned, there was no personal covenant which would entitle 
the appellant to the relief of selling the mortgaged property, 
but in regard to arrears of rent, as the mortgage property had 
been made a security for the arrears of rent, there was no bar 
to the enforcement of the charge by asking for the sale of the 
properties. Accordingly they passed a preliminary decree for 
sale for the amount claimed in respect of the arrears of rent.. 
The relief that was ultimately awarded by the judgment of 
the High Court ran thus :— 


“In the result, the appeal is partly allowed and a decree is given ir 
plaintiff’s favour for a sum of Rs. 11,425-7-0 (on account of the arrears of 
rent claimed in Sch. B) with subsequent interest thereon at 6 per cent. per 
annum from the date of suit till the date fixed for payment and also propor- 
tionate costs in both the Courts, and thereafter with interest at six per cent.. 
per annum on the aggregate amount. Time for payment is four months from: 


this date. In case of default in payment, the mortgaged properties will be 


sold, subject to the usufructuary mortgage lien of the plaintiff under Ex. A. 
Liberty is reserved to him to bring a portion only of the mortgaged.pro~ 
perties to sale for the realisation of this decree amount, free from such 
usufructuary mortgage lien. The respondents’ costs in both the Courts,. 


proportionate on the value of the claim disallowed, should be paid by the: - 


plaintiff.” (Damodara v. Chandappu Pujary?.) 

Thus both the plaintiff and the defendants (respondent i in 
the present appeal) were awarded proportionate costs. Om 
a reference to the decree it will be seen that these costs were 
separately taxed. The ultimate decree that was drafted in 
pursuance of the judgment declared that the amount of 
principal, interest and proportionate costs in both the Courts. 
calculated up to the 6th July, 1933, was Rs. 19,450-10-3 and im 
default of payment of the amount on or before the 6th of 
July, 1933, the properties were directed to besold. So far as. 
the costs awarded in favour of the respondents were ROnCeTets 
the decree ran thus :-— 


“And this Court doth further order and decree that the appellant 
(plaintiff) do pay to the respondents 15, 17 to 24, 26 to 28 and 30 (defendants. 
16, 18 to 25, 27 to 29 and 31) Rs. 539-12-2 for their proportionate costs in 
opposing this appeal and also their proportionate costs in the lower Court,. 
which will be taxed and ascertained by that Court on the amount disallowed,” 


1. (1933) 65 M.L.J. 194: LL.R. 56 Mad. 892 at 903. 
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The net result is that under the same decree both the Damodar 

plaintiff and the defendants were entitled to recover sums of phenbhogue 
money from each other. The respondents in whose favour Gange. 
cosis were awarded against the plaintiff-appellant sought to Venkata- 
execute the same by applying for the arrest of the plaintiff. RoT 
The plaintiff opposed the application on the ground that the i 
defendants were not entitled to execute the decree as the 
amount decreed in his favour was far in excess of the amount 
awarded in favour of the respondents and therefore by virtue 
of O. 21, r. 19, they were not entitled to the relief they sought. 
This contention was overruled by the learned Subordinate 
Judge on the ground that there was no personal decree against 
the defendants but only a decree against the property. He 
therefore ordered the issue of a warrant of arrest. It is 
against this decision that this appeal has been preferred. 

The main question therefore is whether O. 21, r. 19 is 
applicable to the case. The relevant provision so far as is 
material runs thus: 


“Where application is made to a Court for the execution of a decree 
under which two parties are entitled to recover sums of money from each 
other, then, if the two sums are unequal, execution may be taken out only by 
the party entitled to the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum, shall be 
entered upon the decree.” 

According to the plain language of the section, the conten- 
-tion of the plaintiff seems to be correct. The corresponding 
provision of the Civil Procedure Code of 1882 ran thus :— 

“When two parties are entitled under the same decree to recover from 

~ each other sums of different amounts, the party entitled to the smaller sum 
shall not takeout execution against the other party; but satisfaction for the 
smaller sum shall be entered on the decree. ” 


This section was the subject of judicial interpretation and 
it was almost uniform in holding that the remedy of each party 
against the other need not be precisely of the same nature. In 
Bhagwan Singh v. Ratan! there was a decree for redemption 
in favour of the plaintiff the mortgagor on payment into Court 
of a certain sum of money asand for amount due under the 
mortgage and also for costs of the suit, upon a date fixed by 
the decree. The mortgage money including interest and costs 
amounted to Rs. 1,004-7-0, the costs awarded being Rs. 31-1-6. 
The plaintiff-mortgagor was also awarded a sum of Rs. 6 10-0 
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for costs against the mortgagee-defendant. The question was 
whether the plaintiff was entitled to deduct the costs of 
Rs. 6-10-0 from the amount which he was bound to deposit 
under the decree as a condition of redemption. Held he could. 
The learned Judges Sir John Edge, C.J. and Bannerji, J., 
dissented from the decision in Kalka Prasad v. Ram Dini and 
observed thus: 

“ There is nothing in that section which limits its application to a case in 
which the remedy of each party against the other is of precisely the same 
nature. It appears to us that where one party is entitled to recover, for 
example, under S. 88 of Act No, IV of 188’, the amount of the mortgage debt 
due by the other side by sale of the other side’s property and the other side is 
entitled to recover under the same decree costs against the plaintiff personally, 
S. 247 applies, for the reason that there are two parties who are entitled under 
the same decree to recover from each other sums of different or the same 
amounts; and that it makes no difference that one of those parties is obliged 
to recover from the other the money due by executing a decree against the 
hypothecated property of the other, whilst his opponent is only entitled 
to recover the money decreed for costs personally from the other side. The 
object of S. 247 is to prevent each side executing adecree in respect of 
amounts due, whether for costs or otherwise, under the same decree.” 


This case was followed by our High Court in Sankara 
Menon v. Gopala Pattar? under precisely similar circumstances, 
In that case there was a decree directing that on plaintiff paying 
into Court or to the defendants within three months the mort- 
gage money and the value of improvements, the defendants ~ 
should surrender to the plaintiff the mortgaged property and if 
such payment was not made the property should be sold. There 
was also a decree in favour of the defendants in and by which 
the defendants should pay to the plaintiff a certain amount being 
the costs incurred by them in all the Courts. The plaintiff 
applied for recovery of the costs by arrest in the same way as 
the defendants in this case have sought to arrest the plaintiff. 
The learned Subordinate Judge allowed the arrest holding that 
the words “recover from each other” in S. 247 contemplated 
personal liability on the part of those parties to pay each other 
the sums decreed against each and that they must hold the same 
character and possess identical rights of enforcing execution 
and that as the decree im favour of the defendants could only 
be enforced by the sale of the property whereas the plaintiff 
would enforce the decree by arrest of the person, the provisions 
of S. 247 would not be applicable. This contention was over- 
ruled and the plaintiff was held ‘not entitled to the relief he 
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-sought on the ground that S. 247 would apply in spite of the 
fact that the remedies were not of the same nature. So far as 
we know, this decision has not been questioned in any reported 
case before the enactment of the new Code. The legislature 
has re-enacted S. 247 in almost identical terms as O. 21, r. 19. 
It must be taken to have known the said interpretation and to 
have accepted it. As observed by Lord Justice James in 
Greaves v. Tofield! : 

, “If an Act of Parliament uses the same language which was used in a 
former Act of Parliament referring tothe same subject, and passed with the 
same purpose, and for the same object, the safe and well-known rule of con- 
struction is to assume that the legislature when using well-known words upon 
which there have been well-known decisions uses those words in the sense 
which the decisions have attached to them.” (Vide also Mulla’s Civil Proce- 
dure Code, 10th Edition, page 727.) 

The principle of Sankara Menon v. Gopala Pattar? was 
applied even after the enactment of the new Code by our High 
Court. In Chinnammal v. Chidambara Kothanars, there was a 
decree for specific performance in and by which it was decreed 
that on the plaintiff depositing into Court Rs. 500 within the 
time mentioned therein, the defendant was to execute and get 
registered a deed of conveyance in plaintiff’s favour and .the 
defendant was directed to pay the plaintiff a certain amount by 
way of costs. The plaintiff deposited into Court a sum of 
money, that is, Rs. 500 less than the amount decreed in his 
favour. The question was whether the provisions of O. 21, 
tr. 19 could be applied. ` The learned Judges (Venkatasubba 
Rao and Cornish, JJ.) held they could. It seems to us that the 
plain language of the provisions of O.°21, r. 19 would not 
warrant any other interpretation. All that the provision 
requires is that two parties must be held entitled to recover 
sums of money from each other. A decree by 4 against B for 
a sum of money to be recoverable from his property is as much 
a decree to recover the sum of money from B. The decree 
‘need not necessarily be a decree directing A to recover the sum 
“of money from B personally. The section does not say or pro- 
vide in what manner the decree is to be executed. Even before 
the enactment of the new Code the provisions of O. 21, r. 19 
‘were applied to the case of a decree for sale in enforcement of 
a-mortgage or charge. (Vide the observations of the learned 
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Judges in Bhagwan Singh v. Ratan! already referred to.) The 
provisions of O. 21, r. 20, in the new Code of 1908, give effect 
to this view. In view of the provision and in view of the 
recent decision of the Privy Council in Hazariram Marwari v. 
Rai Bahadur Bansidhar Dhandania2 where their Lordships 
observe that the words of r. 20, “decree for sale in enforce- 
ment of a mortgage or charge” cannot be restricted to personal 
judgments such as may be given under O. 34, r. 6, the princi- 
ple of Sankara Menon v. Gopala Patiar’ should govern the 
present case. 

We therefore set aside the order Of the learned Subordi- 
nate Judge and hold that the provisions of O. 21, r. 19 are 
applicable to the case and that the defendants (respondent) 
are not entitled to execute the decree for costs in their favour. 
It is not necessary to express any opinion, having regard to the 
plain language of O. 21, r. 20 as to how far the decision in 
Venkata Reddi v. Dorasami Pillai4 is correct in that it holds 
that a mortgage decree cannot be set off against a money 
decree in the absence of a personal liability on the part of the 
mortgagor who holds the money decree. The respondents will 
pay the costs of the appellant in this appeal. 

S. V.V Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Appellate Jurisdiction. ] 





PRESENT :—SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. JUSTICE LAKSHMANA Rao. 
Amirthavalli Ammal (minor) by her 
next friend T. A. Arumugham 


Pillai and others .. Appellants* 
r A 
Sironmani Ammal and others .. Respondents. 


Guardian and Wards Act (VIII of 1890), Ss. 7 and 12—-Hindu father— 
Apbhointment of testamentary guardian—Pending application for probate 
of will~Removal of minor from custody of testamentary guardians—V alidity, 

A Hindu father has the absolute right of appointing by will the guardian 
of his minor child and the will so far asthe appointment of the guardian is 
concerned speaks from the date of the testator’s death. And where there is 
a testamentary guardian the Court has no power to appoint another person to 
be the guardian or give another person the custody of the minor, unless it be 
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899) I.L.R. 23 Mad. 1 
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temporary custody under S. 12 of the Guardian and Wards Act, until the 
testamentary guardian has been removed from his office. In such a case the 
fact that the will remains unprobated and that there is a contest as to its 
‘validity may be a ground for the Court passing an order for the temporary 
custody of the minor, but the Court cannot say that it will refuse to take 
notice of the will and pass an order for the custody of the minor in favour of 
-a person other than the testamentary guardian, 

Sayed Sahu v. Hapija Begam, (1892) 1.L.R. 17 Bom. 560 and Sarala 
Sundari Debi v. Hazari Dasi Debi, (1915) I.L.R. 42 Cal. 953, relied on. 


Appeal against the order of the Honourable Mr. Justice 
‘Gentle dated 29th April, 1937 and made in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
O. P. No. 53 of 1937, 

K. Krishnaswami Aiyangar and V. S. Rangachari for 
Appellants. 

V. Radhakrishnayya, C. Madhavaroya Mudaliar and 
N. K. Mohanarangam Pillai for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal arises out of an applica- 
tion filed under the Guardian and Wards Act by the first 
respondent on the Original Side of this Court. The first 
respondent is the mother of the first appellant who was born 
on the 30th October, 1922. The first appellant’s father was 
one C. Manicka Mudaliar. He died on the 19th January, 
1936, having left a will dated the 22nd January, 1935, under 
which he appointed the second and third appellants guardians 
of the first appellant. The second respondent in the appeal is 
the senior widow of the testator. The testator, his wives and his 
children all lived together in the family house, 2/9, Acharappan 
Street, George Town, Madras. The second and third appel- 
lants who are his nephews also lived in the same house with 
their families. After the death of the testator it would appear 
that the two widows did not get on well together and the first 
respondent left the family house in August, 1936. She filed 
the petition out of which this appeal arises on 23rd February, 
1937. In it the first respondent asked that she be declared the 
natural guardian of the first appellant and her two minor sons, 
Govindarajulu and Madhava Rao, born respectively on the 
22nd October, 1925 and 29th January, 1929. When the first 
respondent left the house the first appellant remained with her 
step-mother. The first respondent took her sons away when 
she left the family house. The petition is’ really concerned 
with the guardianship of the first appellant. The first respon- 
dent alleges in paragraph 18 of her petition that the second 
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and third appellants are not fit and proper persons to be in 
charge of a minor unmarried girl and in paragraph 22 she 
alleges that the girl is living in an atmosphere not conducive 
to her moral welfare. There is no evidence tendered in support 
of these allegations. It is not suggested in what way the 
second and third appellants are unfit to be guardians and it 
was not stated why the atmosphere of the family house where 
she lived for 15 years is not conducive to her moral welfare. 
The first respondent did not ask for the removal of the second. 
and third appellants from their positions as testamentary 
guardians. She merely wishes the Court to declare that she is. 
entitled to the custody of the girl and asks the Court to give 
her custody. 


On the 29th April, 1937, Gentle, J., who heard the applica- 
tion passed an order declaring that the first respondent was. 
entitled to the custody of her three minor children. He added 
that this order was to be without prejudice to the rights of 
the second and third appellants under the will of the deceased 
father. The appel is against this order. The appeal was filed 
by the first appellant alone, but subsequently an application 
was made by the second and third appellants who were then 
respondents to be transposed as appellants and this application 
was ordered by us. 


S. 7 (1) of the Guardians and Wards Act provides that 
where the Court is satisfied that it is for the welfare of a 
minor that an order should be made (a) appointing a guardian 


_ of his person or property, or both, or (b) declaring a person to 


be such a guardian, the Court may make an order accordingly. 
Sub-S. 2 says that an order under this section shall imply the 
removal of any guardian who has not been appointed by will 
or other instrument or appointed or declared by the Court. 
Sub-S. 3 then provides that where a guardian has been 
appointed by will or other instrument or appointed or declared 
by the Court, an order under this section appointing or declaring 
another person to be guardian in his stead shall not be made 
until the powers of the guardian so appointed or declared have 
ceased under the provisions of this Act. Therefore where 
there is a testamentary guardian the Court has no power to 
appoint another person to be the guardian or give another 
person the custody of the minor (unless it be temporary 
custody under S. 12 of the Act) until the testamentary guardian 
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has been removed from his office. In passing the order which 
he did, the learned Judge overlooked the provisions of this 
section. It is common ground that a Hindu father has the 
absolute right of appointing by will the guardian of his minor 
child and the will so far as the appointment of the guardian is 
concerned speaks from the date of death. It is true that under 
S. 213 (1) of the Succession Act, no right as executor or 
legatee can be established in any Court of Justice, unless a 
Court of competent jurisdiction has granted probate of the 
will under which the right is claimed, or has granted letters of 
administration with the will or with a copy of an authenticated 
copy of the will annexed. The exception which is contained 
in sub-S. 2 does not apply to willsof Hindus resident in 
Presidency towns. 

In Sayed Sahu v. Hapija Begam1, a Bench of the Bombay 
High Court held that where a person claims that he has been 
~ appointed guardian of a minor under a will, the Court has no 
power to appoint any one else guardian under S. 7 of the 
Guardians and Wards Act until it has been ascertained that 
there is in fact no valid will. In Sarala Sundari Debi v. Hazari 
Dasi Debi2, a Bench of the Calcutta High Court, consisting of 
Jenkins, C. J. and Woodroffe, J., held that the fact that there 
is a contest as to the validity of the will may induce the Court 
to exercise its discretion one way or the other, but the Court 
cannot say that it will refuse to take notice of the will. In the 
course of the judgment the Court observed: 

“Tn our opinion the Judge had jurisdiction and was bound to consider 
that there was a will although probate had not been granted ; and that appears 
to us to be the result of several authorities: Sayed Sahu v. Hapija Begam', 
Chinnaswami v. Hartharabadro® and Pathan Alikhan Badlukhan v. Bai Pani- 
bai*, The fact that there is a contest as to the validity of the will may 
induce the Court to exercise its discretion one way or the other, as for 
instance, it may possibly defer deciding on the question of guardianship until 


the question of probate has been determined. But it is not open to the Court 
to say that it will refuse to take notice of the will.” 


In the case before us an application had been filed on the 
Original Side of this Court for the grant of probate of the 
will of the testator and was then pending. If the learned 
Judge had felt any doubt as to the validity of the will, the 
proper course would have been to have given some person, the 
mother or the step-mother or the testamentary guardians, 
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temporary custody of the minor, if he considered it was 
necessary in the interests of the minor so to do, and postpone 
the hearing of the application until probate had been granted. 
We consider that in declaring the mother to be entitled to the 
custody of the minor the learned Judge erred and his order 
must be set aside. 


The second and third appellants as testamentary guardians 
of the minor will have custody of the first appellant and will 
be entitled to remain in custody until the minor becomes of - 
age, unless the Court removes them in the meantime. The 
minor has appeared before usand we have questioned her. 
She appears to be very intelligent and expressed her desire to 
remain with her step-mother and the second and third 
appellants. 


The appeal will accordingly be allowed. The appellants 
will be entitled to one set of costs which will come out of the 
estate. : 

B. V. V. — Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature 
at Madras.] 


PRESENT :—Lorp WRIGHT, SIR GEORGE LOWNDES AND SIR 
GEORGE RANKIN. 


Balasubrahmanya Pandya Thalaivar .. <Appellani* 


v. 
M. Subbayya Tevar and another .. Respondents. 


Hindu Law—Succession—Atma bandhus—Test of spiritual efficacy 
Preferential right of nearer relation—Adoption—Association of wife in act of 
adoption—Inference— Authority of widow to adopt after death of husband— 
Madras Court of Wards Act (1902), S. 34—Will executed by ward—Subse- 
quent confirmation by Court of Wards—~Permissibility, 

The rule affirmed by the Judicial Committee of the Privy Council in 
Vedachala Mudaliar v. Subramania Mudaliar, (1921) 41 M.L.J. 670: L.R. 48 
I.A. 349: LL.R. 44 Mad. 753 (P.C.), “that as between bandhus of the same 
class the spiritual benefit they confer upon the propositus is as stated in the 
Viramitrodaya a ground of preference” does not make spiritual benefit or 
religious efficacy the sole test of succession as between bandhus of the same 
class, to the exclusion of that of proximity of degree. The effect of that 
rule is onlyto make the question of religious efficacy an admissible test. 
The principle laid down in Jatindra Nath Roy v. Nagendra Nath Roy, 
(1931) 61 M.L.J. 442: L.R. 58 LA. 372 (P.C.), that the test of religious efficacy 
is only to be invoked when that ‘of proximity of degree has failed, that is, 
where the rival claimants are of equal degree, is neither antagonistic to nor 
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inconsistent with the decision in Vedachala Mudaliar v. Subramania Mudaliar. 
Where two atma bandhus of different degrees of relationship to a pro- 
positus claimed rights of succession to him, and it appeared that the re- 
moter aima bandhu would by his religious offerings confer more spiritual 
benefit on the propositus than the nearer one. 

Held, that the atma bundhu nearer in degree to the propositus was 
entitled to succeed. 

The mere association by a husband of his wife with himself in the adop- 
tion of a son is no indication of an authority to the wife, after the husband’s 
death, to make a second adoption if the first adopted son dies in infancys 
While the authority given by the husband to the wife to make a-second adop- 
tion need not necessarily be express, there must, in order to constitute an 
implied authority, be circumstantial evidence of acogent character. Where 
there was nothing to show that the husband ever contemplated a second 
adoption or that he was prepared to leave the selection of another boy to his 
wife, 

Held, that the purported adoption by the widow of a second boy on the 
death in infancy of the first adopted son was invalid. 

The power given to the Court of Wards by S. 34 of the Madras Court of 
Wards Act, 1902, where the estate of a testator is in its hands, to confirma 
will made without its previous consent is exercisable after the death of the 
testator or after the Court of Wards has given up possession of the estate, 
for the section, in giving that power, fixes no time-limit within which the 
confirmation must be given. 

Decision of the Madras High Court reported in Navaneethakrishna Maru- 
dappa Thevar v. The Collector of Tinnevelly, (1935) 69 M.L.J. 632, affirmed. 

Consolidated appeals from a judgment and from decrees 
of the High Court, Madras (Ramesam and Stone, JJ.) dated 
2nd April, 1935, affirming a decision of the District Judge, 
Tinnevelly, dated 3rd January, 1929. 

The facts of the case leading up to the appeal to the Privy 
Council are fully set out in the judgment of the High Court 
reported in Navaneethakrishna Marudappa Thevar v. The Collector 
of Timnevelly, (195) 69 M.L.J, 632. 

Dunne, K.C. and Subba Row for Appellant.—It is submitted 
that Balasubrahmanya ought to be preferred because he is of the 
same class (atma bandhus) as the respondent Subbayya. That 
being so, religious efficacy is the sole test of the right to succeed. 
The present case is admittedly indistinguishable from Jatindra 
Nath Roy v. Nagendra Nath Royl but that decision is itself 
inconsistent with, the reasoning of the Board in Vedachala 
Mudaliar v. Subramania Mudaliar2. In that latter case, the 
Board affirmed rules of succession which had .been propounded in 
Mutiusami v. Muttukumarasami3, The last of those rules laid 
down that as between bandhus of the same class the spiritual bene- 
fit which they confer is a ground of preference. The affirmation 

1. (1931) 61 M.LJ. 442: L.R. 58 I A. 372 (P.C.). 


2 (1921) 41 M.L J 676: L.R. 48 LA. 349: LL.R. 44 Mad. 753 (P.C.). 
3, (1892) 2 M.L.J. 296: I.L.R. 16 Mad. 23 at 30. 
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of that rule has made spiritual benefit the sole test as between 
members of the same class. Among cognates, the result of that 
rule is that religious efficacy displaced blood relationship as a test. 

Leslie De Gruyther, K.C. and Sidney Smith for 1st Respondent. 
—The law of the Mitakshara governs the rights of the parties in 
this case, and according to the law a maternal uncle is closer to 
the propositus than is the father’s sister’s son. The test of religi- 
ous efficacy is subordinate to the rule of consanguinity, In 


‘Lakshmanammal v. Tiruvengada Mudalii, a sister’s son was pre- 


ferred toasister. The sister’s right to inherit was recognised 
but her son was preferred on the ground that males are to be pre- 
ferred to females. In Mutiusami v. Muttukumarasami2, a maternal 
uncle was preferred to the son of a father’s paternal aunt, that is, 
an aima bandhu was preferred to a pitru bandhu. In that case, 
at p. 30, certain rules of succession were laid down. In Balusami 
Pandithar v. Narayana Raus, a sister’s son’s son was preferred to 
a maternal uncle’s son, Both were atma bandhus, but the former 
was nearer, Reference is made there to the doctrine that, among 
bandhus of the same class, preference may be found in the spiri- 
tual benefit conferred. It would not be safe to say that that 
doctrine can never be applied, but it should not be applied in any 
‘way so as to derogate from the basic principles in the Mitakshara 
law of inheritance, particularly the principle that the nearer in 
line is to be preferred to the remoter. Again, in Appandat 
Vathiyar v. Bagubei Mudaliar4, a mother’s sister’s son was prefer- 
red to a maternal uncle’s son, both being atma bandhus, The 
question there was as to the order of succession as between 
bandhus of the same class. Propinquity was held to be the sole 
test under the Mitakshara, and the argument in favour of the 
test of religious efficacy was rejected. Counsel. referred to 
Pedda Rami Reddi v. Gangi Reddi6, Kalimuthu Pillai v. Amma- 
muthu Pillaié and Nucherla Chengiah v. Subbaroya Aiyart, Those 
were cases in which Vedachala Mudaliar v. Subramania Mudlaiars 
was relied on or followed, In that case a maternal uncle was pre~ 
ferred to a paternal aunt’s son’s son, both being atma bandhus, and 
the rules laid down in Muttusami v, Muttukumarasami? were 
approved. In Jatindra Nath Roy v. Nagendra Nath Roy9, where a 
father’s half-sisters were preferred toa mother’s sister’s sons, 





1s. ne Mad. 241. 
2. (1892) 
3. (1897) 7 
4. (1910) ue 


5. 
6. ee 67 


(1921) 41 M.L.J. sh: 


"562. 
"A349; LLR. 44 Mad. 753 (P. C). 
9 (1931) 61 M.L R C). 
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both sets being atma bandhus, and in equal degrees of propin- 
quity, the test of religious efficacy was resorted to. 

3rd December, 1937. Their Lordships judgment was 
delivered by i 

Sir Grorce Lownpes.—lIn these consolidated appeals the 
main question to be decided is as to the right of succession to 
the Uttumalai Estate situated in the ‘Tinnevelly district of the 
Madras Presidency. There are now three claimants each of 
whom filed separate suits in assertion of his claim and has 
appeared by counsel before the Board in support of it. They 
are respectively :— 

1. Navaneethakrislina Marudappa Tevar, who claimed 
by adoption to the father of the last male holder. He will be 
referred to for convenience as the “adopted son ” 

2. Subbayya Tevar; and 

3. Balasubrahmanya, 


each of these last-mentioned denying the validity of the adop- 
tion and claiming to be the nearest sapinda of the last male 
holder. There were other claimants in the Indian Courts and 
other parties to the suits, but none of them have appeared 
before the Board, and they may be disregarded for the purpose 
of these appeals. 

The following pedigree sets out the position of ihe respec- 
tive parties :— 





Marudappa Periyana == Navanitha I == Gomati 
died 1851 Marriage 
| f Qipored 
| | 
Subbayya Rani Minakshi = ‘Irrudalaya = Annapurni Gnanapurni 
evar Succeeded Died 
Claimant — to Estate August, 
(2) died 1921 1891 i 
Navanitha III. Navanitha II Balasubrahmanya 
adopted by adopted Claimant (3) 
Minek in son died 
1920 Dece” ber, 
Claimant (1) 1891 
. Last male 
owner 


N.B.—The names of females are printed in italics. 
Navanitha: II, the last male owner, was duly adopted by 
Irrudalaya and his second wife, Minakshi, to the exclusion of 
the first wife Annapurni, and after his death his adoptive 
mother Minakshi (hereinafter for convenience referred to as 
the “‘Rani”) was held entitled to succeed for a Hindu widows’ 
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P.C. estate (see Annapurni Nachiar v. Forbesi). In 1901 she hand- 
Balasubrah- €d over the management of the Uttumalai Estate to the Court 
pasa ‘of Wards, who remained in possession until her death in 1921, 


Thalaivar when the disputed succession opened. On the 28th January, 
Subbayya 1920, the Rani purported to adopt Navanitha III. She also 

Tevar. made certain testamentary dispositions in his favour which are 
Sir George disputed by the other claimants and which will be considered 
Lowndes. by their Lordships in a later part of this judgment. 

As regards the main question, the succession to the estate, 
it is obvious that if the adoption of Navanitha III is valid no 
other question will arise. Their Lordships will, therefore, 
proceed in the first instance to deal with his claim. 

The factum of the adoption, though at first in dispute, is. 
now admitted, but, under the interpretation of the Mitakshara. 
law as generally accepted in the Madras Presidency and by 
which the parties are governed, it would only be valid if made 
under the authority of the lady’s husband, or failing that, with 
the assent of his kinsmen. In the present case the express. 
authority of the husband was alleged, but it has been negatived 
by both Courts in India, and, in accordance with the establish- 
ed practice of the Board, these concurrent findings on what is. 
a pure question of fact must be held conclusive. 

It was, however, contended in the Indian Courts that, im 
the circumstances of this case, an implied authority should be 
inferred. The argument was that the association by Irrudalaya 
of the Rani with himself in the adoption of Navanitha II (the 
last male holder), which put her in the position of his adoptive: 
mother, necessarily implied authority to make a second adop- 
tion if the first boy died (ashe did) in infancy. 

This contention was repelled by the Indian Courts. Both 
the District Judge by whom the suits were tried and the High 
Court on appeal held that the mere association of one wife in 
an adoption by the husband was no indication of an authority 
to her to make a second adoption. They therefore held that 
the adoption of Navanitha IlI was without authority. 

There is nothing to show that the husband ever contem- 
plated a second adoption or that he was prepared to leave the 
selection of another boy to his wife. Their Lordships are not 
laying down that the requisite authority must necessarily be 
ee pet we ee ee le OA i ee eS 

1. (1899) 9 M.L.J, 209: L.R. 26 I.A, 246: LL.R. 23 Mad. 1 (P.C). 


I] THE MADRAS LAW JOURNAL REPORTS. 431 


express, but they agree with the District Judge that ‘in order 
to constitute an implied authority there must be circumstantial 
evidence of a cogent character,” and they are satisfied that no 
such evidence was forthcoming in the present case. 

Whether a particular intention can be inferred froma 
particular set of circumstances is, their Lordships think, rather 
a question of fact than of law, and on this question the Courts 
in India have concurred in their findings. But apart from this 
their Lordships see no reason to differ from the conclusion at 
which they arrived. 


A further question was debated in the Indian Courts as. 
to the necessity of the consent of the Court of Wards to the 
adoption, but having regard to what has been said above, it is 
not now material to discuss it. 


No assent of kinsmen is alleged, but in the plaint a some- 
what novel point was iaken, that, there being no agnates of 
Irrudalaya in existence at the time of the adoption, whose 
assent could be sought, the lady had an inherent authority to 
adopt of her own volition. An issue was raised as to this in 
the Trial Court but the contention was subsequently abandon- 
ed. It found no place in the argument before the High Court 
and is not referred to in the printed case filed on behalf of the 
adopted son before the Board, but the contention is sought to 
be revived before it by his Counsel. Their Lordships would 
not be prepared to hold on the authorities that the only kins- 
men whose assent need be sought are the agnates, nor is there 
any evidence as to what sapindas of Irrudalaya were in exist- 
ence at the date of the Rani’s adoption. Their Lordships 
think, moreover, that it would be equally difficult for them to 
hold that under the Madras law there would be any residuary 
' power in the widow to adopt in the absence of sapindas, but 
the contention was so clearly abandoned in India that it is not 
necessary to consider it further. 

For these reasons their Lordships are of opinion that the 
judgments of the District Judge and the High Court on the 
claim of the adopted son tothe estate were right, and that his 
_ appeal upon this part of the case fails. 

Their Lordships now turn to the contentions of the other 
two claimants, Subbayya and Balasubrahmanya. They are 
respectively the mother’s brother, and the son of an alleged 
half sister of the father, of the last male owner. 
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The marriage of Gomati (see the pedigree above) to 
Navanitha I is not admitted. The District Judge held that it 
was not proved, and the High Court did not think it necessary 
to decide the question as, assuming it to be established, they 
affirmed the superiority of Subbayya’s claim. Their Lordships 
for the purpose of this judgment will make the same assump- 


tion, 


Both of these claimants admittedly belong to the class of 
cognates known to the Hindu-law as atma bandhus, that is, 
cognates of the propositus (the last male owner) who have 
precedence in questions of succession over piiri bandhus, that 
is, cognates of his father, and matri bandhus the cognates of his 
mother. The question between the claimants is as to the rights 
of such atma bandhus inter se. It is not disputed that Subbayya 
as the maternal uncle is a step nearer in degree to the proposi- 
tus than the rival claimant as father’s sister’s son. But for 
the latter it is contended that nearness in degree is no test as 
between atma bandhus, and that the sole criterion should be 
religious efficacy, that is, which of the two claimants would by 
his religious offerings confer more benefit upon the propositus 
in the other world, and it is admitted that upon this test 
Balasubrahmanya’s claim would prevail. The question between 
them therefore seems to be a clear cut one, namely, which of 
the two is the proper test to apply. 

At first sight it would appear that the question is covered 
by the direct authority of the Board (Jatindra Nath Roy v. 
Nagendra Nath Roy). In this case it was laid down that the 
test of religious efficacy was applicable between atma bandhus 
only when the parties were equal in degree. 

At the time the District Judge gave his judgment, this case 
had not come up to the Board, but a decision given ten years 
previously (Vedachala Mudaliar v. Subramania Mudaliar2), 
in which a question as to the right of succession between atma 
bandhus was discussed, was before. him, and relying upon it 
and upon the view taken in Mayne’s Hindu Law he held that 
Subbayya was the preferential heir. 

It was not until six years later—a delay which their Lord- 
ships greatly regret—that the appeal was heard in the High 
Court, and by that time the report in Jatindra Nath Roy v. 





1. (1931) 61 M.L.J..442: L.R. 58 I.A. 372 (P.C). - . 
2. (1921) 41 M.L.J. 676: L.R. 48 LA. 349: LL.R. 44 Mad, 753 (P.C). 
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Nagendra Nath Royl was available. The learned Judges 
thought that any possible doubt as to the rule to be applied was 
'set at rest by this later decision, and they accordingly affirmed 
the judgment of the District Judge on this point. 

Balasubrahmanya has nevertheless appealed to His 
Majesty in Council against the rejection of his claim. In his 
petition to the High Court for leave to appeal it was urged 
that the learned Judges of the High Court had misinterpreted 
Jatindra’s casel. But before their Lordships, Mr. Dunne, with 
characteristic courage, admits that he cannot distinguish it, but 
attacks the decision as unsound and in conflict with the reason- 
ing in the earlier case (Vedachala Mudaliar v. Subramania 
Mudaliar?). 

It might be sufficient in the present case to say that the 
question is clearly covered by the latest decision of the Board, 
but in view of the able argument of Mr. Dunne it may perhaps 
be desirable to examine the position a little more closely. 


The argument put shortly is that, in Vedachala Mudaliar 
v. Subramania Mudaliar2 in which the contest was between the 
father’s sister’s son’s son and the maternal uncle, the Board 
expressly affirmed certain rules which had been enunciated by 
Muttusami Aiyar, J., in a previous Madras case (Muttusami v. 
Mutiukumarasami3). The last of these rules was “that as 
between bandhus of the same class, the spiritual benefit they 
confer upon the propositus is as stated in the Viramitrodaya a 
ground of preference.” The affirmation of this rule, it was 
contended, made spiritual benefit the sole test as between 
members of the class, and treated nearness of degree as irrele- 
_ vant. Mr. Dunne admitted that agnatic succession under the 
Mitakshara law as interpreted in Madras depends solely upon 
proximity of blood connection, and that the Bengal doctrine of 
religious efficacy has no application, but he claimed that the rule 
quoted ‘above established that among cognates the exact 
opposite was the case, that is, that proximity of blood relation- 
ship went out altogether and religious efficacy came in as the 
sole test. 


Their Lordships think that such a change over would be, 
to say the least of it, remarkable. Mr. Mayne, in a passage 





1. (1931) 61 M.L.J. 442: L.R. 58 LA. 372 (P.C.). 
2. re) E 676: L.R. 48 LA. 349: LL.R. 44 Mad. 753 (P.C.). 
3. (1892) 2 M.L.J. 296: I.L.R. 16 Mad. 23 at 30. 
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that has often been quoted before the Board, after a detailed 
discussion of the Bengal law, says (S. 509) :— 


“ When we go a stage back to the Mitakshara, and still more to the actual 
usage of those districts where Brahmanical influence was less felt, the whole 
doctrine of religious efficacy seems to disappear. In the chapters which deal 
with succession, the Daya Bhaga and the Dayakrama Sangraha appeal to 
that doctrine at every step, testing the claims of rival heirs by the numbers 
and nature of their respective offerings. The Mitakshara never once alludes. 
to such a test.” 


It is also clear that the Viramitrodaya, Chapter III, 
part VII (5), which is the principal authority for the well- 
recognised priority of atma bandhus over the two other classes, 
clearly bases it on propinquity. Their Lordships think there- 
fore that it would be impossible to say that under the Mitak- 
shara the principle of propinquity does not apply beyond 
agnatic succession. 

A reference to the judgment delivered by Mr. Ameer Ali 
in Vedachala Mudaliar v. Subramania Mudaliar! makes it 
clear that no such change over in the case of cognates was 
contemplated, and the rule above referred to, which was 
affirmed towards the end of the judgment, obviously does not 
make religious efficacy the only test among bandhus of the 
same class, though it does make it an admissible test, and it is 
perhaps worth noting that the view taken by the Subordinate 
Judge, to whose judgment their Lordships have referred and 


` which was held to be well founded, ‘was that the religious test 


was only applicable if the proximity test failed. The final 
conclusion at which the judgment of the Board then arrived is 
stated as follows (page 364) :— 

“In the present case before their Lordships, the appellant and the 
deceased were sapindas to each other; and he (the appellant) is undoubtedly 
nearer in degree to the deceased than Subramania. He also offers oblations 
to his father and grandfather to whom the deceased was also bound to offer 
pinda. The deceased thus shares the merit, resulting from the appellant’s 
oblations to the manes of his ancestors, whereas the father’s sister’s son’s son 
offers no pinda to the deceased’s ancestors. On all these grounds their Lord- 
ships think that the view taken by the Subordinate Judge was well founded.” 


It is difficult to suggest that the Board here discarded the 
test of nearness of degree, and adopted only that of religious 
efficacy; they clearly applied both, and it is perhaps not with- 
out significance, in view of what the Subordinate Judge had 
said, that nearness of degree is put first. 





1. (1921) 41 M.L.J. 676: L.R. 48 LA, 349 at 354: LL.R. 44 Mad. 753 (P.C.). 
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In Jatindra Nath Roy v. Nagendra Nath Roy,) the question 
was between atma bandhus admittedly equal in degree, so that 
the test of proximity was no guide, and it was laid down, 
strictly, as their Lordships think, in accordance with the 
general scheme of the Mitakshara, that it was only when the 
test of proximity failed that religious efficacy came in. Their 
Lordships can see no inconsistency between the two decisions 
of the Board, and no antagonism between the later decision 
and the rule enunciated by Muttusami Aiyar, J., upon which 
Mr. Dunne relies so strongly. They must therefore confirm 
the decision of both Courts in India that, as between claimants 
2 and 3, Subbayya as nearer in degree to the last male owner 
is entitled to succeed to the estate. 

There remains to be considered the testamentary disposi- 
tions made by the Rani in favour of her adopted son. By her 
will dated the 9th May, 1921, the due execution of which is 
not now disputed, she bequeathed to him the accumulations of 
the income of the estate amounting to Rs. 89,000 and her 
jewels, vessels, etc. The District Judge held that the savings 
were not her property but went with the estate, and that it was 
not established that the jewels, etc., in her possession at the 
time of her death were her personal property. He therefore 
rejected the claim of the adopted son. The High Court on 
appeal came to a different conclusion. They held that the 
savings which were found to be a sum of Rs. 80,900 in the 
hands of the Court of Wards and Rs. 9,244 in the lady’s own 
possession, were the personal property of the Rani and would 
pass under her will. With regard to the jewels, etc., they came 
to the same conclusion. Subbayya has appealed against this 
decision, but the correctness of the High Court’s finding has 
not been seriously contested before the Board in either case, 
and their Lordships see no reason to differ from the High 
Court’s findings. 

A further point, however, remains. The Rani’s estate 
being in the hands of the Court of Wards, she was not quali- 
fied to dispose of her property by will without the consent of 
the Court, provided, nevertheless, that the Court could confirm 
a will made without its previous consent (Madras Court of 
Wards Act, 1902, S. 34). In this case there was admittedly 
no previous consent, but the Court of Wards, which had been 
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a party in each of the suits, intimated its readiness to confirm 
the will so far as the dispositions made by it were otherwise 
legally valid. The High Court accordingly, after affirming the 
validity of the bequests referred to above, invited the Court of 
Wards to confirm them, and the Court’s confirmation has been 
given. It is however contended that no confirmation could be 
given after the death of the Rani, or after the Court of Wards 
had given up possession of the estate, which they admittedly 
did in June, 1921. 

Their Lordships think that there is no substance in this 
contention; the proviso to S. 34 fixed no limit of time within 
which such confirmation must be made, and their Lordships 
think that in this respect the confirmation is sufficient. 

Another and possibly a more serious objection was taken 
to the confirmation as given, namely, that it confirmed part only 
of the will. Besides the bequests of the savings and jewels, 
the Rani also purported by her will to make over to the adopted 
son the management of a temple on the estate with a certain 
endowment for the idol. No issue had been raised as to this 
in the lower Court, and the High Court had refused to deal 


< with it, leaving the question to be decided, if necessary, in 


another suit, and the confirmation by the Court of Wards does 
not purport to cover this part of the will. At the hearing of 
the appeal, however, both parties were satisfied that all ques- 
tions as to the temple should be left over, and the Court of 
Wards’ confirmation treated as sufficient for the purposes of 
the present appeal. Their Lordships are therefore relieved 
from the further consideration of this objection. 

For the reasons stated above, their Lordships will humbly 
advise His Majesty that each of the present consolidated 
appeals should be dismissed, that the decrees of the High Court 
so far as they affect the parties to these appeals should be 
affirmed, including such orders as have been made thereunder 
as to costs. Their Lordships think that there should be no 
order as to costs before the Board. A petition to adduce 
further evidence lodged by M. Subbayya Tevar was not sup- 
ported and stands formally dismissed. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Sanderson, Lee & Co. 


R.C.C, Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice PaNnprRANG Row AND Mk. 
Justice Kine, 


Sri Sri Durga Madhava Deo 


Garu .. Appellant* (Plaintiff) 
v. 
Sri Sri Radhamohana Rajendra , 
Deo Garu and others .. Respondents (1st Defendant 


L. R. of 2nd Defen- 
dant and nil). 


Civil Procedure Code (V of 1908), S. 34 (2)—Decree for maintenance— 
Provision for no interesi—Suit for interest in execution—W hether allowable, 
Where a member of a Zamindari family obtained a decree for his 
‘ maintenance charged on some property by way of additional security, but 
the decree provided for no interest and hence it was maintained that the 
decree-holder attempting to execute such a decree could not recover interest 
- in execution, 
Held, that under S. 34 (2) of the Code, the present suit should fail as it 
related to a decree which was essentially one for money. 


Seth Gokul Dass Gopal Dass v. Murli, and Zalim, (1878) L.R.51.A. 78: 
LL.R. 3 Cal. 602 (P.C.), explained. 


Naresh Chandra Bose v. Krishna Bhabini Dasi, (1925) I.L.R. 53 Cal. 42, 
distinguished, 


Appeal against the decree of the District Court of Ganjam 
at Berhampore in O. S. No. 32 of 1929. 

G. Lakshmanna and G. Chandrasekara Sastri for Appellant. 

B. V. Ramanarasu for Respondents. 


The judgment of the Court was delivered by 

King, J.—The appellant here is a junior member of the 
family of the Zamindar of Chikati who in the year 1912 filed 
a suit for maintenance and obtained a decree granting him 
‘maintenance at Rs. 500a month from the date of his plaint 
and future maintenance to date from the Ist May, 1912. For 
some years, apparently, this maintenance was paid without 
any need for the appellant to have recourse to execution, but 
after 1923 for some years the appellant’s case was that he had 
frequently to file execution petitions and therefore realised his 
maintenance only after considerable delay. He accordingly 
filed the present suit O. S. No. 32 of 1929 to recover from the 
defendant interest upon the amounts of maintenance which he 
had thus realised in execution. The principal defence to his 
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suit was based upon S. 34 (2), Civil Procedure Code, which 
runs as follows: 


“Where such a decree (that is, a decree for the payment of money) is 
silent with respect to the payment of further interest on such aggregate sum 
as aforesaid . . . . . . . . . . ı the Court shall be deemed to have 
refused such interest, and a separate suit therefor shall not lie.” 


The learned District Judge of Ganjam upheld this plea 
and dismissed the suit. Hence the present appeal. 

In appeal it has been argued that S. 34 does not apply to 
the present decree partly because the decree directs the pay- 
ment of money in the future as well as money immediately 
rendered due by the decree and partly because the decree 
creates a charge. We are unable to see how either of these 
two peculiarities in the decree make any real difference between 
it and an ordinary decree for money. What the plaintiff was 
asking for and what the decree granted him was certainly a 
relief in money. This is not a decree to enforce a charge. It 
merely creates a charge as an additional security or method by 
which the decree-holder can enforce his decree. We have also 
been referred to certain rulings, which incidentally have been 
elaborately discussed by the learned District Judge. One of these . 
is Seth Gokul Dass Gopal Dass v. Murli and Zalim! where their 
Lordships of the Privy Council hold that they see no reason 
why a suit should not lie for the realisation of subsequent 
interest which is not granted by a decree. This decision how- 
ever was passed at a time before any provision analogous to- 
the present S. 34 (2) had been enacted, and in our opinion 
can for that reason afford us very little assistance, apart alto- 
gether from the fact that it was not necessary for the decision 
of that case for the particular passage in question to have been 
incorporated inthe judgment. It is quite clearly obiter dictum. 
We have then been referred to a judgment reported in Naresh 
Chandra Bose v. Krishna Bhabini Dasi2. That judgment no 
doubt is in one sense of the word directly in point because it 
deals with a decree for maintenance in which no provision for 
interest was made and it is held that a decree-holder attempt- 
ing to execute such a decree cannot recover interest in execution. 
The learned Judges of the Calcutta High Court then go on 
“The decree-holder must pursue the proper remedy which is 
by bringing a suit for damages for detention of the decretal 





1. (1878) L.R. 5 I.A. 78: LL.R. 3 Cal. 602 (P.C.). 
2. (1925) LL.R. 53 Cal. 42. 
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amount.” Here again it is in our opinion unnecessary to have 
made such a pronouncement in order to have disposed of the 
case. All that was necessary to say was that any attempt to 
obtain interest in execution must fail. We do not understand 
the learned Judges to have considered the question carefully as 
to whether the alternative remedy by suit was maintainable or 
not. In any case there is in Naresh Chandra Bose v. Krishna 
Bhabini Dasit no reference at all to S. 34 (2) which in our 
opinion would provide a complete answer to the obiter dictum 
to be found in the judgment. We are therefore without any 
assistance at all from any of the rulings as to the interpretation 
of S. 34 (2) and we must return to our own first impression 
that the section obviously applies to a decree of this kind which 
is essentially a decree for money. 


Weare of opinion therefore that the learned District Judge 
was right in holding that the appellant’s suit was not maintain- 
able and this appeal must be dismissed with costs. 

K. C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. ALFRED Henry LioneL Leaca, Chief 
Justice AND Mr. JusticE MapHavaNn Narr. 
K. N. Ramakrishna Aiyar and 
another .. Appellants* (2nd and 3rd 
Defendants) 
v. l 
Parameswara Aiyar and others .. Respondents (Plaintiffs 1 
and 3 and Defendants 
4 and 36). 
Mesne profits—Suit for partition among Hindu coparceners—Interest on 
mesne profits—Circumstances justifying award. 


In an ordinary suit for partition of family properties interest will not be 
allowed on the mesne profits awarded. But where there are special circum- 
stances the Court may award interest on the mesne profits directed to be 
paid. Where the claimant was kept out of possession of his share of the 
family properties for a long period during which the suit was pending in the 
trial Court and in the Courts of appeal, and the opposing parties not only 
enjoyed the profits of the properties throughout but placed every obstacle in 
the way of the claimant and persisted in trying to defeat his right notwith- 
standing his succesg in the trial Court. 

Held, that it was a proper case for granting interest on the mesne profits 
awarded to the claimant. 
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Ramaswami Aiyar v. Subramania Aiyar, (1922) 43 M.L.J. 406: LL.R. 46 
Mad. 47, considered. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar in O. S. No. 47 of 1919. 

T. M. Krishnaswami Aiyar and C. K. Visvanatha Aiyar 
for Appellants. , 

B. Sitarama Rao and P. S. Narayanaswami Aiyar for 
Respondents, 

The judgment of the Court was delivered by 

The Chief Justice-—The two appellants were the second 
and the third defendants in the Court below. The appeal was. 
filed by the first appellant, but as he did not press it the third: 
respondent was made a co-appellant, and he has alone supported 
it. The suit was filed by the first respondent, who is the father 
of the second respondent, for partition of the family properties. 
The first defendant was the father of the appellants and the 
first respondent, but he died during the pendency of the litiga- 
tion. The suit was filed on the lst September, 1919 and on. 
the 31st December, 1926, a preliminary decree was passed in 
favour of the first respondent. The final decree was passed 
on the 31st March, 1931, and the appeal is concerned with this. 
decree. 

The first question which arises relates to the provision to- 
be made for the marriage of the sister of the appellants and 
the first and fourth respondents, the 37th defendant. The 
learned trial Judge has held that the expenses of this marriage 
should be borne by the appellants and their brother, the fourth 
respondent. After the first respondent separated from the 
family, the family consisted of the father, the appellants and 
the first respondent. The learned Judge was wrong in ordering 
the appellants and the fourth respondent to bear the expenses 
alone and this is properly conceded by the learned Advocate 
who appears for the first and second respondents. The law was 
stated by this Court in the case of Subbayya v. Ananda 
Ramayyal, Moreover there was a provision in the preliminary 
decree that the first respondent should bear his share of the 
expenses. The final decree will, therefore, be varied in this 
respect and the first respondent will bear one-fifth of the 
expenses of the marriage. It is agreed that on this basis the 
first and second respondents will be made liable for Rs. 1,000. 





. 1, (1928) 57 M.L.J. 826: I.L.R. 53 Mad. 84 (F.B.). 
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Four other points were then taken, namely: (1) that the 
appellants are not liable to pay interest on the mesne profits 
awarded to the first respondent; (2) that the rate of interest 
fixed, namely, 74 per cent. is in any event too high; (3) that no 
allowance has been made for the payment by the appellants of 
the land revenue; and (4) that the learned trial Judge has 
calculated the mesne profits at paddy prices higher than those 
claimed by the first respondent. 

The learned Advocate for the second appellant has relied 
on the decision of this Court in Ramaswami Aiyar v. 
Subramania Aiyar,ı in support .of his contention that 
the trial Court erred in law in allowing interest on mesne 
profits. In that case it was held that a co-owner who was 
awarded profits in a partition suit against another co-owner 
in possession was not entitled to interest on such profits 
in the absence of proof of fraud or inefficiency in the reali- 
sation of the profits. We accept the contention that in an 
ordinary case interest should not be allowed, but in certain 
` cases the circumstances may be such that the Court is entitled 
to award interest. The circumstances mentioned in the case 
referred to are not exhaustive and we think that the circum- 
stances here are such as to justify the decision of the learned 
trial Judge.- I have mentioned that the suit out of which this 
appeal arises was filed in 1919. The claim of the first respon- 
dent to share in the family properties was strenuously resisted 
by the appellants on the ground that the first respondent had 
assigned his interest in them. After proceedings which lasted 
for seven years this contention was held to be without founda- 
tion, and the preliminary decree sought by the first respondent 
was passed. The appellants appealed to this Court and main- 
tained before this Court the attitude which they adopted in the 
lower Court. This Court, however, agreed with the trial 
Court. Still the appellants were not satisfied and appealed to 
the Privy Council. That appeal also failed, being dismissed 
by the Judicial Committee on the 5th March, 1935. During 
the period the appeal was pending before the Privy Council all 
proceedings were stayed at instance of the appellants. It 
follows that the first respondent has been kept out of the enjoy- 
ment of his share of the family properties for a period of 13 


years during which time the appellants have enjoyed the . 
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income. Moreover, they adopted an obstructive attitude when 
the Commissioners were dealing with the question of the 
amounts received by them as rents. They have from first to 
last placed every obstacle in the way of the first respondent 
obtaining his rights, and as a consequence have kept him out of 
moneys which he was entitled to and have utilised them for 
themselves. In these circumstances we consider that it is only 
right and proper that the appellants should make full resti- 
tution and they cannot make full restitution unless they pay 
interest on these moneys. The award of interest will, there- 
fore, stand. 


The learned Advocate for the second appellant has not 
pressed the contention that the rate of interest, 74 per cent., 
allowed by the learned trial Judge is too high, the learned 
Judge having given a sound reason for fixing the interest at 
this rate. With regard to the claim that the appellants should be 
allowed to deduct the amounts paid by them for land revenue 
all that needs to be said is that they have not shown that they 
paid anything by way of land revenue. The failure to do so 
is no doubt due to the obstructive attitude which they adopted 
when the case was before the Commissioners, but the responsi- 
bility is theirs and no allowance can be made without proof of 
payment, which is not forthcoming. The learned trial Judge 
has based the amount of mesne profits payable by the appellants 
on the prices of paddy ruling in the various years. It is said that 
for the years 1918 and 1919 a higher value was allowed than 
that claimed by the first respondent. Evidence was given as to 
the prices ruling in the various years and no objection was 
raised to proof being given of the prices for the years 1918 and 
1919. We consider that in these circumstances the first 
respondent is entitled to have the mesne profits assessed on 
the actual values proved. If on this basis he receives more 
than what is estimated by him in the plaint he will have to pay 
a higher court-fee before he can enforce his decree. 


The second appellant also contends that the learned trial 
Judge is wrong in giving to the first respondent a one-fifth 
share in a debt due to the family at the time of separation. It 
is said that this debt was collected by the father. That the debt 
existed is not denied and if it was collected by the father the 
proceeds would go to swell the assets of the joint 
family. It is not said that it’ was not collected. We 
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can see no reason here to disturb the finding of the lower 
Court that the first respondent is entitled to a one-fifth share. 

It follows that except as regards the provision for the 
marriage expenses the appeal fails and will therefore be 
dismissed. The appellants will receive costs on that part of 
the appeal which has succeeded, namely, on the question of the 
marriage expenses, but will pay costs on the questions which 
have been decided against them. The second appellant as the 
receiver will pay the balance due in respect of the printing 
charges. 

B. V. V. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice BURN AND MR. Justice VENKATA- 
RAMANA Rao. 
Noor Mohammad and another .. Appellants* (Respondents 

2 and 3) 





v. 
Mohamad Kareem and another .. Respondents (Petitioner 
and 1st Respondent). 


Succession Act (XXXIX of 1925), S. 295—Efect—Contention between 
parties—Nature of proceeding —Procedure to be adopted by Court. 


Under S. 295 of the Succession Act, where there is contention between 
the parties the proceeding should take the form of a suit according to the 
Civil Procedure Code. In such a case it is not open to the Court to proceed 
to decide the matter in a summary fashion, leaving the decision subject to 
modification in a suit to be filed afterwards. 

Appeal against the order of the District Court of Ganjam 
dated the 29th day of November, 1934, as amended by order 
dated 13th day of July, 1935 and made in O. P. No. 10 of 
1934, 

- S$. Suryaprakasam for Appellants. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
and B. V. Ramanarasu for Respondents. 

The Court delivered the following 


Jupcment.—The order of the learned District Judge 
cannot be supported. It is not permissible for the Court to 
refuse to make a full enquiry. Under S. 295 of the Indian 
Succession Act, where there is contention the proceedings must 
take the form of a regular suit according to the Civil Proce- 
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dure Code. There was certainly contention in this case and 
the learned District Judge could not proceed to decide the 
matter in a summary fashion, leaving his decision subject to 
modification in a suit to be filed afterwards. 


We allow this appeal and set aside the order of the learned 
District Judge. The case must be restored to file and dealt 
with according to law after directing the appellants and the 
second respondent to file duly stamped caveats. Costs of this 
appeal to abide and follow the result. 


B. V.V. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Ordinary Original Testamentary Jurisdiction. ] 
PRESENT :—Mnr. Justice WADSWORTH. 
In the matter of the last Will and Testament of 
Hajee Sir Ismail Sait (deceased). 


Mahomed Yoonus .. Plainiff* 
v. 
Abdur Sattar Ismail and others .. Defendants. 


Will—Muhammadan testator—After execution and registration of will 
communication by him to solicitors to draft a codicil as per his intentions— 
Codicil not completed —-W hether communications themselves operate as codicil 
or revocation of his original will. 

A mere expression of an intention to revoke a willat some future date 
cannot amount to a revocation of the will under any system of law. 

Where a Muhammadan testator, who had made a will in due form, 
attested and registered, communicated with his European firm of Solicitors. 
in order to get a properly drafted but incomplete codicil and after receiving 
the draft codicil communicated again with them instructing them to make 
certain alterations in that draft and urging them not to delay in the process, 
but he himself died before further action could be taken upon the draft, 


Held, that the testator did not intend his letter and telegram of instruc- 
tions to the Solicitors to be themselves his codicil effecting a revocation of a 
former will either in whole or in part. Clearly what he intended was that the 
Solicitors should draw a proper draft codicil embodying the modifications 
communicated since the former will, and he had every intention after 
approving the draft and filling in the blanks to execute that codicil formally, 
Granted that the will of a Muhammadan need not-be drawn in form and 
granted that it need only bea declaration of the testamentary intentions of 
the testator, it would be imperative that there should be evidence which 
would justify a conclusion that the testator intended that the declaration 
which he had made of his intentions should be of itself operative and that it 
should not be merely the basis for making a draft which he would subse- 
quently scrutinise, correct and amplify before signing it. 

Sarabat Amibai v. Mahomed Cassum, (1918) LL.R. 43 Bom, 641, dissented 
from. 





* T. O. S. No. 6 of 1935. 15th and 17th December, 1937. 
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O. T. G. Nambiar and K. I. Subramaniam instructed by 
Messrs. King and Partridge for Plaintiff. 

V. V. Srinivasa Aiyangar for D. Narasaraju and N. 
Krishnamachariar, C. Srinivasachariar instructed by T. A. 
Rangachari, P. K. Janakiram, J. Lakshmayya, V. Subra- 
maniam and V. Satyanarayana for Defendants. 

The Court delivered the following 


JupcmenT.—This matter concerns the will of Hajee Sir 
Ismail Sait, a gentleman of the Cutchi Memon community, 


who died on the 24th of April, 1934, in the Tuberculosis. 


Sanatorium at Arogyavaram in the Chittoor District. The 
petitioner, who is one of the sons of the testator, propounds a 
registered will dated 19th March, 1934, about which there is 
really -no dispute, and also desires probate of two communica- 
tions, which are alleged to amount to a codicil to that will, 
despatched by the testator to his solicitors, Messrs. Moresby 
and Thomas, on 13th April, 1934. 


Most of the issues framed in this suit are entirely irrelevant 
to probate proceedings. The first issue in this case as to 
whether the deceased was governed by the Hindu or the 
Muhammadan law so far as it relates to the execution of his will 
is governed by authority, namely, Sarabai Amibai v. Mahomed 
Cassum1, where it has been held that the Muhammadan law 
governs the wills of Cutchi Memons and that consequently no 
particular form is necessary for the execution of such a will, 
Nothing has been urged before me to throw a doubt as to the 
correctness of that ruling on this point. I am not concerned 


in this suit with the law governing the extent of the testator’s , 


testamentary capacity, but I do hold that he is governed by 
the Muhammadan law so far as the execution of the will and 
the alleged codicil are concerned. 


The execution of the registered will has been formally 
proved and there is no doubt that it was validly executed by 
the testator when in a sound disposing state of mind. The 
issues relating to the provisions of the will and the extent of 
the properties which are validly covered by the will and the 
rights of the widow to maintenance are, to my mind, quite 
irrelevant to probate proceedings. 
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The only issue remaining is issue 4 which relates to the 
telegram and the letter dated 13th April, 1934, which together 
are alleged to constitute a codicil effecting a partial revocation 
of the will of the 19th of:March. Two witnesses, whose 
evidence I see no reason to distrust, have spoken to the circum- 
stances in which this telegram and the letter were written and 
despatched. There was an application for the examination on 
commission of the petitioner. But, as it appears that his 
evidence will add nothing to the evidence of these two witnesses 
who were present and know the circumstances of the despatch 
of this letter and telegram and whose evidence I propose to 
accept entirely, I see no reason to delay the decision of this 
suit by examining on commission a witness whose evidence 
will add nothing to the materials available for the disposal of 
this case. 


Before going into the circumstances relating to this alleged 
codicil, it is desirable to give a very brief summary of the 
will itself. The will appoints three executors of whom two 
have renounced and the petitioner Mr. Mahomed Yoonus is 
the sole remaining executor and trustee. It conveys certain 
specific properties to the trustees for certain specific charitable 
purposes. After these provisions, the shares of the testator in 
his firm are divided amongst his various descendants and the 
balance is to go to the wakf which is constituted over the 
residue of the whole estate. Then, certain gifts and loans are 
confirmed and the whole of the residue is to be transferred to 
the wakf trustees who are directed to provide for the education 
of the grandsons now living and after-born sons of the first 
respondent, the marriage of the first respondent’s existing 
daughters and his after-born daughters and the other grand- 
daughters, for the education of a named grandson, and any 
balance left after making these provisions is to be held by the 
wakf trustees of the wakf estate with an ultimate remainder to 
certain specified religious purposes. Meanwhile, the income is 
to be devoted to the education and marriage expenses of the 
descendants of the testator and there is a provision that any 
payments out of the wakf income are to be additional to the 
education and marriage provision made in the body of the 
will. 


At the time when this will was made, the testator had 
been for a considerable time in the Tuberculosis Sanatorium 
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at Arogyavaram. Very shortly after it was registered, he 
was already in communication which his solicitors about a 
codicil and he wrote on the 5th of April giving directions 
for the preparation of a codicil with certain blanks which were 
to be filled up by him. On the 6th of April the solicitors sent 
a draft codicil accordingly. Then on the 13th of April come 
these two communications which are alleged to have the effect 
of partially revoking the registered will. These consist of a 
telegram, Ex. C, which runs as follows :— 

“ Your letter 6th. Since my grandson Abdul Samad died. Have there- 
fore decided omit all school fees. Don’t delay. Ismail.” 

The evidence shows that this telegram was typed by the 
stenographer, P.W. 1 to the dictation of the testator and that it 
was not signed by the testator himself. At the same time, the 
letter, Ex. B, was despatched. This letter acknowledges the 
letter of the 6th with the draft codicil, intimates the death of 
the grandson at school and says: 


“I have withdrawn my other grandson and have decided to cancel 


' the allowances provided for school fees. I have therefore wired you as 
under. ” 


Then the wire is repeated. The letter is signed by the 


petitioner and by P.W. 2, Mr. Narasappa, who was the chief 
accountant under the testator, “By order”. The evidence 


shows that this letter was also written to the dictation of the . 


testator himself, and that, though both the signatories were in 
the habit of signing for the testator, it was unusual for both of 
them to sign any one communication. It also shows that at the 
time of the telegram and the letter the testator himself was 
clear in his head, carried on his business and physically quite 
capable of signing for himself. On receipt of this letter and 
the telegram, the solicitors wired and wrote to the effect thatthe 
instructions were not clear enough fora re-draft of the codicil, 
and the evidence is that this letter and the telegram were seen 
by the testator but his condition was so bad that those who 
were responsible for his care did not place them before him 
for orders and his directions were not taken regarding them. 
He died on the 24th. 


There is no doubt that S. 70 of the Indian Succession Act 
does not apply to this will, that the ordinary Muhammadan 
Law governs the execution and revocation of the will, that the 
will need not be in any particular form and that it can be 
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revoked by any definite expression of a present intention 
to revoke it. An attempt has been made to argue that S. 92, 
cl. (4) of the Indian Evidence Act prevents the revocation of 
a registered will by an unregistered document. It seems to me 
that this contention does not require any serious consideration. 
Ss. 91 and 92 apply only to contracts, grants and dispositions 
of property, and a will is neither a contract nor a grant nor a 
disposition of property until the death of the testator makes it 
operative. I have been referred to the case already quoted, 
Sarabai Amibai v. Mahomed Cassum,1 as authority for the 
somewhat drastic position that any letter written by a Muham- 
madan to his solicitor telling him what his intentions are with 
reference to the making of a future will is itself a will. It 
seems to me that this proposition has only to be stated in those 
terms for its unsoundness to be apparent. It is true that the 
decision which I have just quoted does appear to treat as a will 
a document which might be described as a direction. to the 
lawyer to prepare a will. If it is to be regarded as a decision 
that any letter by a Muhammadan to his lawyer telling him the 
terms in which a will is to be drafted, is itself a will, I can 
only say that with all respect I dissent from.it. Actually, I do 
not believe that such a rule can be spelt out of this judgment 
which really only goes to the extent of holding that the letter 


_ is good evidence of the testamentary intentions of the testator 


and that in the circumstances of that case, the testator being at 
the time dying from cancer of the tongue and unable to speak, 
there were grounds for concluding that those testamentary 
intentions were finally declared. 

The circumstances of the present case are very different. 
Here we have the testator who had made a will drawn up in 
due form, attested and registered. After making this will, he 
communicates with a firm of European Solicitors and gets a 
properly drafted but incomplete codicil. After receiving that 
draft codicil, he communicates again with the solicitors 
instructing them to make certain alterations in that draft and 
urging them not to delay in the process. It seems to me quite 
clear that the testator did not intend his letter and telegram to 
Messrs. Moresby and Thomas to be a codicil or to be in them- 
selves the revocation of a former will, either in whole or in 
part. Clearly, what he intended was that the solicitors should 





1, (1918) LL.R. 43 Bom. 641. 
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draw a proper draft codicil embodying the modifications com- 
municated since the preparation of the previous draft, and he 
had every intention after approving the draft and filling in the 
blanks to execute that codicil formally as he had done with the 
previous will. Granted that the will of a Muhammadan need 
not be drawn in form, and granted that it need only be 
a declaration of the testamentary intentions of the testator, it 
seems to me imperative that there should be evidence which 
would justify a conclusion that the testator intended that the 
declaration which he made of his intentions should be of itself 
operative and that it should not be merely the basis for making 
a draft which he would subsequently scrutinise, correct and 
amplify before signing it. Had the testator intended that this 
letter and telegram should revoke any portion of his registered 
will, I cannot believe that he would have abstained from signing 
them himself and directed his servants and attendants to sign for 
him, Clearly, he regarded these communications as nothing more 
than instructions to his solicitors on the basis of which theywere 
to prepare the document which itself was at some future date 
to effect a revocation of a portion of the will. While, therefore, 
it is, to my mind, quite possible that a letter by a Muhammadan 
to his solicitor might operate to revoke a will, I do not for a 
moment believe in the circumstances of this case that it was 
the intention of the testator to revoke any part of his will by 
this letter or this telegram. I believe that the letter and the 
telegram were intended to serve no other purpose than to 
provide materials for the preparation of a draft. A mere 
expression of an intention to revoke a will at some future 
date cannot amount to a revocation of the will under any 
system of law, so far as I am aware. 

In the view I hold, the letter and the telegram dated 
13th April, 1934, cannot be admitted to probate as a codicil to 
the will dated 19th March, 1934. Probate will, therefore, 
issue of the will dated 19th March, 1934. Taxed costs of all 
parties will come out of the estate. — 

Costs to be taxed for all parties as between attorney and 
client. 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—~MR. JUSTICE VARADACHARIAR. 


Ramasami Mestriar .. Appellant* (3rd Defen- 
dant) 
v. 
Velayuthan Pillai and others .. Respondents (Plaintiff 
and Defendants 1 and 
2). 


Mortgage—Independent sale of the same property—Sale deed mention- 
ing the debt—Whether acknowledgment suficient to keep liability subsisting. 


The plaintiff sought to enforce a mortgage dated 15th November, 1913, 
referred to in a sale deed dated llth November, 1921, which mentioned that 
a sum exceeding Rs. 850 was due from the debtor to the creditor on settle- 
ment of accounts and thatthe debtor was trying to discharge the debt to: 
that extent. The mortgagor contended that the above statements did not 
amount to an admission of the subsisting liability in 1921 as required by 
law to constitute an acknowledgment. 


Held, that the position was that the mortgagor and the mortgagee 
thought that the sale sufficed to determine the pre-exixting relationship of 
debtor and creditor which was wrong, but that if the acknowledgment was. 
sufficient to make the Court to infer an intention on the part of the mort- 
gagor to satisfy the debt then it was acknowledgment for the purpose of 
limitation. 


Shriniwas v. Narhar, (1908) I.L.R. 32 Bom. 296; Dajji Mahar v. Mahadeo 
Kunbi, (1924) 79 I.C. 66 and Kuppuswami Aiyar v. Sabapathy Pathan, (1936): 
44 L.W. 362, followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Tinnevelly dated 4th July, 1935, and made in A. S. 
No. 52 of 1935 (A. S. No. 461 of 1934, District Court) pre- | 
ferred against the decree of the Court of the District Munsiff 
of Tenkasi in O. S. No. 207 of 1933. 

A. Swaminatha Atyar and S. Thiyagaraja Aiyar for 
Appellant. = 

P. N. Marthandam Pillai for Respondents. 

The Court delivered the following 

Jupement.—This is an appeal against the order of remand 
passed by the lower appellate: Court in a suit to enforce a 
mortgage. The only question arising for decision at this stage 
is the point of limitation raised by the third issue in the case. 
The District Munsiff held in limine that the suit was barred by 
limitation, but the learned Subordinate Judge held otherwise 
and remanded the suit for disposal on the merits, 


* A, A.O. No. 340 of 1935. 7th January, 1938. 
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The plaintiff seeks to enforce a mortgage dated 15th Novem- 
ber, 1913, and the question for decision is whether the refer- 
ence to it in Ex. A, a sale deed dated 11th November, 1921, 
amounts to an acknowledgment of liability at least to thé 
extent of Rs. 850 in respect of the mortgage of 15th Novem- 
ber, 1913. The substance of the statements in Ex. A is that on 
lith November, 1921, a sum exceeding Rs. 850 was due from 
the debtor to the creditor on settlement of accounts, that the 
debtor was attempting to discharge the debt to the extent of 
Rs. 850 by the sale of certain properties under Ex. A and that 
for the balance due in excess of Rs. 850 he made provision for 
discharge by execution of other documents. On behalf of the 
mortgagor it is contended that the above statements do not 
amount to an admission of subsisting liability on 11th Novem- 
ber, 1921, as required by law to constitute an acknowledgment. 
I am unable to agree. 


The cases cited by the learned counsel for the appellant 
will be found on examination to relate to statements to the 
effect that even before the date of the statement the liability 
had been discharged. (Vide Ram Das v. Birjnundun Das, 
Venkata v. Parthasarathi2 and Chhaterdhari Mahto v. Nasib 
Singh3). In the present case, it is not the statement in Ex. A 
that the mortgagor’s liability had ceased prior thereto; on the 
other hand, he accepted the liability as a subsisting liability on 
that day and took steps to discharge the same. If in law that 
discharge had proved effective, there would have been no 
further question. But it happened in this case that prior to the 
date of Ex. A the mortgagee had sub-mortgaged his interest 
in favour of the present plaintiff’s assignor and the sale under 
Ex. A did not therefore operate in law to discharge the mort- 
gage. But it is not on that account reasonable to construe the 
statement in Ex. A as not amounting to an admission of liabi- 
lity which, but for the intended sale, would have been a sub- 
sisting liability. Mr. Swaminatha Aiyar relied on the obser- 
vation in Venkata v. Parthasarathi2 to the effect that from the 
statement; 


“ An intention to continue the pre-existing jural relationship until it is 
lawfully determined must also be evident.” 





1. (1882) L.L.R. 9 Cal. 616. 
2. (2 3 M.L.J. 35: LL.R. 16 Mad. 220 at 223. 
: 3. (1923) 78 I.C. 919. 
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Ramasami I do not see why the present case cannot be held to satisfy, 
Metria the test stated in those terms. The position was that the mort- 
Velayathan gagor and the mortgagee thought that the sale under Ex. A suffic-. 
i ed to determine the pre-existing relationship of debtor and credi- 
tor but there they were in error, It may be useful to refer to 
an observation at page 222 in the satne judgment to the effect 

that: i 


“the acknowledgment must be such as will lead the Court to infer an 
intention on the part of the writer to pay or satisfy the debt.” 


It was certainly so here. 


The present case is governed by the line of authority 
which holds that an admission of liability coupled with a 
declaration as regards the arrangement proposed for its satis- 
faction is a sufficient acknowledgment—see Shriniwas v. 
Narhari, Dajji Mahar v. Mahadeo Kunbi? and Kuppuswami 
Aiyar v. Sabapathy Pathan’, See also Rustomji’s Law of 
Limitation, 4th Edition, page 166.. The argument may be test- 
ed by an illustration. Suppose the mortgagor did not com- 
plete the sale by registration of the document; can there be any, 
doubt that the statement in the document will be available as 
an acknowledgment of liability? I do not see why the position 
should be different when the contemplated discharge proved 
ineffective because the mortgagee to whom the conveyance was 
made had by that time become incompetent in law to give a 
discharge by reason of the anterior sub-mortgage. 


The appeal fails and is dismissed with costs of the plain- 
tiff-first respondent. 


Leave refused. 


Ky Ce ; Appeal dismissed. 


- 


en I ma aa aa 


"J, (1908) LL.R. 32 Bom: 296. 
2. (1924) 79 I.C. 66. "+t" BL (1936) 44 L.W. 362. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 


Penumatsa Ranga Razu of Vempa 

and another .. Petitioners* (Respondents) 
v. 

Sree Rajah Kandregula Srinivasa 

Jagannadha Rao Pantulu Baha- 

dur Garu, Zamindar, Gazzaram 
and Kalipatnam Estates .. Respondent (Petitioner). . 
Criminal Procedure Code (V of 1898 as amended), Ss. 145 and 537— 
Meaning of words “actual possession”—Party claiming possession through 


tenants—A pplication for adducing further evidence—Refusal of Magistrate 
to allow—Interference in revision. 

‘The words “actual possession” in S. 145, Criminal Procedure Code, only 
mean possession in fact as distinguished from possession implied by law or 
constructive possession. Where the claimant chose to rest his case entirely on 
the actual possession of his tenants and not on any actual possession of his 
own, and the Magistrate after examining the party found that he was not in 
‘possession of the land in dispute and therefore did not allow him to adduce 
any further evidence. 

Held, that even assuming that the Magistrate was not justified in the 
circumstances in refusing to allow further evidence, there was no failure of 
justice by reason of such refusal and that it was not a proper case for inter- 
ference in revision in view of the provisions of S. 537 of the Criminal Pro- 
cedure Code. 

Ambar Ali v. Piran Ali, (1927) LL.R.55 Cal. 826 (F.B.); Agni Kumar 
Das v. Mantazgaddin, (1928) I.L.R. 56 Cal. 290 (F.B.) and Samir Sheikh v: 
Jahed Sheikh, (1906) 3 C.L.J. 478, relied on. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Joint and First Class Magistrate of Narsapur 
Division dated 17th June, 1937, and made in Miscellaneous 


Case No. 32 of 1937. 


The petitioners prayed that in the circumstances stated in 
the affidavit filed therewith the High Court will be pleased to 
expunge the remarks in paragraphs 2, 5 and 9 of the order of 
the Court of the Joint and First Class Magistrate of Narsapur: 
Division dated 17th June, 1937, and made in Miscellaneous 
Case No. 32 of 1937 as mentioned in the said affidavit. 

Nugent Grant, V. T. Rangaswami Aiyangar, K. Rama- 
swamy Aiyangar, K. Kameswara Rao and A. Narasimha Aiyar 
for Petitioners. wh 


| = Cri. R. Cs. Nos. 382 and 383 of 1937 and 20th January, 1938. ` 


Cri. R. P. No. 1259 of 1937, 
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K. S. Jayarama Aiyar and N. Somasundaram for Respon- 
dent. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
‘Crown. 
The Court made. the following 


Orprr.—These revision cases arise out of an order passed 
by the Joint Magistrate of Narsapur Division on the 17th 
June, 1937, under S. 145 of the Criminal Procedure Code, 
regarding a dispute about a large extent of land which was till 
recently jungle or waste but has since been included in an 
irrigation project and has consequently increased in value. 
The dispute was between the Zamindar of Gazzavaram and 
Kalipatnam Estates and Mr. Addepalli Venkataraman, the 
first respondent in the Court below, who describes himself as 
a Barrister of the Inns of Court at Dublin and an Advocate of 
this Court and others who claim under the first respondent. 
The first respondent himself claimed the land in dispute under 
a document which according to him is a perpetual lease execut- 
ed in his favour by the petitioner Zamindar in 1923. The 
Magistrate found that actual possession was with the petitioner, 
and passed orders declaring that the petitioner is in possession 
and forbidding all disturbance of such possession by the other 
party. The first respondent is the petitioner in Criminal 
Revision Case No. 383 of 1937 and the third respondent who 
claims under him asa tenant is the petitioner in Criminal 
Revision Case No. 382 of 1937. The Criminal Miscellaneous 
Petition is by the first respondent objecting to certain remarks 
made against him in the order of the Magistrate and praying 
that they should be expunged. 


The only point which has been pressed in the revision 
petition is that the Magistrate acted irregularly and in fact, in 
disregard of the law, in not allowing the first respondent to 
adduce all the evidence which he wanted to adduce in support. 
of his claim. The third respondent also raises the same point 
though it is not his case that he was not permitted to adduce 
all the evidence whici.she wanted to adduce; in other respects, 
there is no attack on the Magistrate’s jurisdiction or on the 
procedure followed by him during the enquiry. The learned 
Magistrate after examining the first respondent found that the 
first respondent was admittedly not in possession of the land in 
dispute and therefore did not allow him to adduce any further 
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evidence and thereby protract the enquiry needlessly. If, as a 
matter of fact, the first respondent was admittedly not in 
possession of the landin dispute or any portion thereof, it 
cannot be said that the refusal to take further evidence on his 
behalf has resulted in any failure of justice, because, when the 
claimant himself has admittedly no case, any number of witness- 
es cannot improve upon it. It is however argued by Mr. Grant 
that the admission made by the first respondent has been 
misunderstood by the learned Magistrate, and that this mis- 
understanding was also shared by the first respondent himself 
when he made the admission; in other words, according to Mr. 
Grant, when the first respondent admitted that he was not in 
possession for some time before the preliminary order of the 
Magistrate, what he meant was that he was not himself in 
actual physical possession and that he did not intend to abandon 
his claim to actual possession based on the actual posses- 
sion which, according to him, was with his tenants. Whether 
such ignorance of law on the part of the first respondent, who 
is a Barrister-at-law, can be said to be excusable is doubtful. 
The evidence of the first respondent shows that a good portion 
of the land had been sold by him, and he could not have reason- 
ably believed that the possession of his vendee was his posses- 
sion even in the eye of the law. I think, however, that the 
first respondent really meant only to admit that he had no 
actual possession of the land in dispute, and that he did not in- 
tend to give up or abandon the claims of those who claimed 
under him. But that does not mean that he had any real claim 
to actual possession himself. The words “actual possession” 
found in S. 145 of the Criminal Procedure Code have 
been considered in several cases and one of such cases is Agni 
Kumar Das v. Mantazaddin1 which was decided by a Full 
Bench of the Calcutta High Court in 1928. It was there 
held that the words “actual possession” mean actual physical 
possession, even though wrongful. In Ambar Ali v. Piran Ali2, 
it is realistically described as the possession of a man who 
has his feet onthe land, who is showing it and so on. 
The words are in my opinion sufficiently clear and they can 
only mean possession in fact as distinguished from possession 


1. (1928) LL.R, 56 Cal. 290 (F.B.). 
2, (1927) LL.R. 55 Cal, 826 (F. B.). 
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Ranga implied by law or constructive possession. It has been argued 
Razu that the tenant’s actual possession is the landlord’s actual 


Pe possession, but it is conceded that if the dispute about the land 
a Ras: is between a landlord and his tenant, this doctrine cannot 
possibly be applied. The exception has admittedly to be made 
in the case of a dispute between co-owners inter se: I am 
unable to accept the view that the legislature meant by the 
words ‘actual possession’ one thing in a certain set of cases and 
another thing in another set of cases; that, in other words, in 
disputes between landlordsand tenants or between co-owners 
they mean one thing, whereas in disputes between other per- 
sons, they mean another. The meaning of the words must be 
the same in all cases. The question is whether the first respon- 
dent can be said to have had actual possession on the date of 
the preliminary order. The only possession which he claimed 
was the possession of his tenants, that is to say, constructive 
possession as distinguished from actual possession. The 
tenants were, moreover, parties themselves and they had every 
opportunity to adduce evidence in support of their claim of 
actual possession. In these circumstances, it is impossible to 
say that there has been any failure of justice by reason of the 
refusal of the Magistrate to allow the first respondent to 
adduce further evidence. In fact it would appear that a good 
many of the witnesses cited by the first respondent were 
actually examined on behalf of the third respondent and in this. 
way there has been really no prejudice to the first respondent. 
Mr. K. S. Jayarama Aiyar has brought to my notice the case 
Samir Sheikh v. Jahed Sheikhi in which there was a similar 
refusal by the Magistrate to examine certain witnesses produc- 
ed by the petitioner in support of his claim. A Bench of the 
Calcutta High Court held that as the petitioner’s case had broken 
down after the examination of the petitioner and his chief 
witness, the Magistrate was entitled to exercise his discretion 
and refuse to allow further witnesses to be examined on the 
side of the petitioner. The present case is really a stronger 
case, because there was not merely the breaking down of the 
case, so to speak, but the actual giving up of his case by the 
claimant himself, namely, the first respondent. He chose to 
rest his case entirely on the actual possession of his tenants 
and not on any actual possession of his own. It is not quite 





1. (1906) 3 C.L.J. 478. 
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clear, moreover, that witnesses were actually tendered by him 
for examination and that the Magistrate refused to take their 
evidence. It is possible that what really took place was that 
the Magistrate declined to issue further process, Whatever it 
may be, and even assuming that the Magistrate was not justifi- 
ed in the circumstances in refusing to allow further evidence 
to be adduced in support of the first respondent’s claim, I am 
clearly of opinion that there has been no failure of justice by 
reason of such refusal in the circumstances of the case, and 
there is therefore no reason to interfere in revision, in view of 
the provisions of S. 537 of the Criminal Procedure Code. 
Criminal Revision Cases No. 382 and 383 of 1937 are accord- 
ingly dismissed. 

The remaining petition for expunging certain remarks does 
not require detailed consideration. No doubt the learned 
Magistrate has used strong language in describing the first 
respondent’s evidence and conduct. Mr. K. S. Jayarama Aiyar 
contends that the language is not stronger than the occasion 
called for, while the petitioner’s advocate contends otherwise. 
It is certainly a matter in which there can be a reasonable 
difference of opinion, and I must say that the language is not 
so objectionable or uncalled for that I should correct it judi- 
cially. Ihave to say at the same time that the learned Magis- 
trate would have done well if he had observed greater decorum 
and more restraint in choosing his words. Ido not think the 
learned Magistrate intended to wound the feelings of the first 
respondent by referring to his “muddled brain” and describ- 
ing him as “the villain of the piece” and the “origin of the 
whole trouble” and it cannot be said in the circumstances of 
this case that the criticism and even strong criticism of the 
first respondent’s conduct and evidence was out of place. All 
that can be reasonably urged is that the. criticism might have 
been more mildly worded, but this is not to say that the 
criticism actually levelled was so harsh that it should be 
revised or corrected in revision. This petition is also there- 
fore dismissed. 


B. V. V. mememe Petitions dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 
PRESENT :—Lorp MACMILLAN, Sir SHADI LAL AND SIR 
GEORGE RANKIN. 


Syed Sabir Husain and another .. Appellants* 
v. 
S. Farzand Hasan and others .. Respondents. 


Mahomedan Law—Dower—Whether a “question regarding marriage”— 
Whether Mahomedan Law applicable—Marriage of infanis with authority of 
both fathers—Agreement for dower—Infant bridegroom without means— 
Death of bride before dower paid—Right of her heirs to recover dower 
against bridegroom’s father’s estate—Bengal, Agra and Assam Civil Courts 
Act (XII of 1887), S. 37. 

A question concerning dower is one regarding marriage within the 
meaning of S. 37 of the Bengal, Agra and Assam Civil Courts Act of 1887 
and the fact that divorce, dower, betrothal, and family relations are not 
topics particularised by that Act as in the case of the enactments of other 
provinces does not import an intention that the social and family life of 
Mahomedans should be differently regarded from province to province, or 
that in Bengal, Agra or Madras Muslims are not to be governed in such 
matters by their own personal law. The right of the wife to her dower isa 
fundamental feature of the marriage contract, and it hasa pivotal place in 
the scheme of the domestic relations affecting the mutual rights of the 
spouses at more than one point. 

Dictum of Mahmood, J., in Abdul Kadir v. Salima, (1886) I.L.R. 8 All. 
149 (F.B.), approved. 

The rule of law in the Suraya that, where a man contracts his infant son 
in marriage and the child is poor, the liability for dower rests entirely on the 
father and, in the event of his death, must be discharged out of the whole of 
his estate, is a substantive rule of Mahomedan Law which, unlike canons of 
interpretation, rules of construction or rules of Mahomedan Law which 
pertain merely to procedure, will be applied by the Courts of British India. 


Where a marriage was entered into by the authority of the respective 
fathers of an infant bridegroom and an infant bride, the parties being 


.Shias, and a sum payable by way of dower agreed on at the time of the 


marriage was unpaid at the date of the wife’s death and the bridegroom 
was without means, 

Held, on a claim by the wife’s heirs against the husband and others as 
heirs to the husband’s father’s estate, that the MahomedanLaw was applicable 
to the case, and that, applying that law, the heirs of the wife were entitled to 
recover the dower debt from each heir of the bridegroom’s father to the 
extent of the assets come into his or her hands. 7 


Decision of the Allahabad High Court reversed. : 
Appeal from a judgment and decree of the High Court, 
Allahabad, dated 31st October, 1933 (NiamatUllah and 





* P, C. Appeal No. 90 of 1935. 16th December, 1937. 
Allahabad Appeal No. 4 of 1934, i 
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Collister, JJ.) affirming a judgment and decree of the Subor- 
dinate Judge of Moradabad, dated 22nd January, 1930, dismis- 
sing an action brought by the present appellants. 

Abdul Majid and Chinna Durai for Appellants.—In the first 
place, Shia Law is applicable to the present matter. The plaintiff- 
appellants claim relates to m#hr or dower. Being therefore a 
question concerning marriage, it comes within enactments like the 
Bengal, Agra and Assam Civil Courts Act, 1887, which reserve 
their marriage laws to Mahomedans. According to Shia law, the 
father of the bridegroom, since the latter was at the time of his 
marriage an infant and indigent, is liable for the dower which 
was agreed to be payable, and in the event of the ‘father’s death 
the liability must be borne by his estate. This proposition is to be 
found in the Shuraya-ool-Islam, in Book I which deals with 
marriage under the chapter dealing with mhr (dower). 


J. E. Godfrey for Respondents.—In the first place, the rule 
from the Suraya on which the appellants rely is not applicable 
here because Mahomedan Law is not applicable to a question of 
dower. The Bengal, Agra and Assam Civil Courts Act, 1887, 
does not specify dower as one of the matters in which the Maho- 
medan Law is to be applicable. Further, even if Mahomedan Law 
be applicable, the rule relied on is not a substantive rule of law. 
Apart from the fact that the rule is not equitable, acting asa 
guardian for a marriage does not per se involve the guardian in 
liability for payment of the agreed sum of dower. The rule is not 
fundamental. It is at the most one of construction or evidence. 


16th December, 1937. Their Lordships’ judgment was 
delivered by 


Sir GEORGE Ranxin.—This appeal is brought by the plain- 
tiffs from a decree of the High Court at Allahabad dated the 
31st October, 1933, affirming a decreeof the Subordinate Judge 
at Moradabad dated the 22nd January, 1930. The appellants 
are the father and mother of one Musammat Ejaz Fatma, who 
died on the 19th March, 1926, aged about 21 years. On the 
17th August, 1914, she had been married at the age of nine to 
the infant son of one Sibti Hasan. The husband’s name was 
Farzand Hasan (defendant No. 1). At the time of the marriage 
he was only nine or ten years old. The amount of dower 
agreed upon at the time of the marriage was Rs. 25,000: it is 
evidenced by the entry in the register of Ali Husain, the qazi 
who solemnised the marriage, and is not in dispute. Husband 
and wife lived together from 1921 till the wife’s death in 
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1926. The appellants by their suit, which was brought on the 
16th March, 1929, after the death of Sibti Hasan, claimed as 
heirs of Ejaz Fatma, their daughter, entitled between them to 
a one-third share of her estate. They impleaded her husband, 
Farzand Hasan, his mother, brother and sisters, and claimed 
from them as the heirs of Sibti Hasan, deceased, a one-third 
share (Rs. 8,333-5-4) of the dower due to Ejaz Fatma, alleging 
that “this alliance was made at the desire of Saiyed Sibti 
Hasan and he had himself taken the personal liability of 
payment of the dower debt.” 


At the trial the appellants sought to prove that Sibti 
Hasan had at the time of the marriage made an express 
promise to become liable for the dower as a surety for his 
son. This was disbelieved by the trial Judge, whose finding 
on the point was not impugned in the High Court. The 
respondents, on the other hand, denied that Sibti Hasan had 
been present at the marriage or had acted therein as the guardian 
of his son. This denial has been disbelieved by both Courts 
in India, and before the Board it is not. in dispute that the 
marriage was entered into by authority of Sibti Hasan as 
father of the infant bridegroom and of the appellant Sabir 
Hasan as father of the infant bride. These two men indeed 
were relatives, and on the same day the appellants’ son was 
married to Sibti Hasan’s daughter (defendant No. 3). 


The parties are Shias; and before the Courts in India and 
before the Board the appellants havé contended that, according 
to the Mahomedan law applicable to Shias, Sibti Hasan became 
liable to pay the dower of Ejaz Fatma by reason of the fact 
that his infant son Farzand Hasan had no means of his own at 
the time Sibti Hasan married him to Ejaz Fatma. For this 
proposition of law the appellants vouch the authority of the 
Suraya (Shuraya-ool-Islam). In Book I, which treats of Nikah 
or Marriage, the fifth chapter treats of Mühr or Dower. Of this 
chapter the third section, headed “the laws of dower”, deals 
with 15 “cases” giving a statement of the law applicable to each. 
This is followed by five further cases described as “branches 
from the preceding” and: of these the fourth is as follows :— 


Fourth:— 


“Tf one should contract his infant son in marriage, and the child has 
independent means of his own, he is liable for the dower. If the child is poor, 
the obligation rests entirely on the father, and in the event of his death, must. 
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be discharged out of the whole of his property, whether the child should 
arrive at maturity and become wealthy, or die before it. If, therefore, the 
father should have paid the dower, and the youth should come to maturity 
and then divorce his wife before coition, the son and not the father has a 
right to reclaim half the dower, the payment by the father being considered 
in the light of the law, as a gift to the son.’ 


-The learned Judges of the High Court (Niamat Ullah 
and Collister, JJ.) state that the Sharah Loma gives the same 
rules, and that they have not been able to find any book of 
authority on Shia law which conflicts with these authorities 
upon the point. On this footing it would seem to follow from 
the well-known principle established by the Board’s decision in 
Deedar Hossein v. Zuhoor-oon-Nissa}, that the doctrine of the 
Suraya should be applied to the present case. Both Courts in 
India have, however, refused to apply it. The learned trial 
Judge considered that it was not consonant with justice, 
equity and good conscience. ‘The High Court rightly phe 
that, if it be deemed to be a rule regarding “marriage” 
“any religious usage or institution”, then S. 37 of ihe 
Bengal, Agra and Assam Civil Courts Act (XII of 1887) 
applies the Mahomedan law as such. But they did not think 
that the phrase ‘any religious usage or institution” covered 
the present case or that the rule relied upon was a convenient 
or equitable rule, particularly in view of the practice prevalent 
in the province to stipulate for excessive sums as dower. They 
observed : 


“The only contention which, in our opinion, can be put forward is that 
the question arising in this case is one ‘regarding marriage’; but it seems to 
us that the rule laid down in Shuraya-ul-Islam is no more than a canon of 
interpretation. The author is of opinion that where a guardian for marriage 
agrees, on behalf of his minor ward, to pay a certain amount of dower, there 
isan implication, that, in case the minor has no means to pay, the guardian 
would be deemed to be a surety for due payment. The Sunni doctors, on the 
other hand, do not construe such an agreement as implying a personal under- 
taking. The rule may also be considered as a rule of evidence in so far that 
a personal undertaking by the guardian to pay dower, in case the minor is 
found to have no means of paying it, should be presumed. Inany view of 
the matter, the vicarious liability of the father arises not from any substan- 
tive rule of Shia law relating to marriage but is the result of deduction 
from given circumstances, and as such British Indian Courts are to be guided 
not by Muhammadan law but by rules of construction generally applicable 
or by the Indian Evidence Act. We entertain no doubt that a Shia father 
entering into any other contract, as guardian of his minor son, involving a 
pecuniary obligation cannot be saddled with personal liability by British 
Indian Courts. The agreement to pay dower in the same circumstances 
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cannot be placed on a different footing. The liability, if it exists, arises 
from a civil contract and should be determined by the law applicable to 
contracts made by an authorised guardian. 


“There is no rule of general law in force in this province which justifies 
an inference that a guardian, entering into a contract on behalf of his minor 
son, renders himself liable as surety in the absence of an express contract to 
that effect nor is there anything in the Indian Evidence Act which justifies a 
presumption from the circumstances of such a case that a guardian makes 
himself personally liable.” 


This decision of the High Court does not proceed upon 
the view that the question concerning dower in the present case 
is not one “regarding marriage’; nor do they in the end 
dispute that the substantive law applicable to questions of 
dower under the Act of 1887 is the Mahomedan law of the 
school or sect to which the parties belong. This has, however, 
been disputed before the Board, and their Lordships think it 
necessary to examine the matter with some care. 

In the Provinces of Oudh, the Punjab, the Central 
Provinces, the North-West Frontier Province, and Ajmere 
Merwara, “dower” is one of the topics expressly mentioned by 
the Act which regulates the Civil Courts as subject-matters to 
which, in cases where the parties are Mahornedans, the Maho- 
medan law is to be applied as the rule of decision. Whether 
the position is in any way different in the provinces of Bengal, 
Bihar, Agra, Assam, under the Act of 1887, or in Madras 
under the similar language of Act III of 1873, is the question 
at issue. The phrase used in these Acts is “any question 
regarding succession, inheritance, marriage or caste or any 
religious usage or institution.” The topics of divorce, dower, 
betrothal, family relations, are not particularised as in the 
enactments of other provinces, but in their Lordships’ view 
this does not import an intention that the social and family 
life of Muslims should be differently regarded from province 
to province; or that in Bengal, Agra or Madras Muslims are 
not to be governed in such matters by their own personal law. 
The terms of S. 37 of the Act of 1887 merely repeat those of 
S. 24 of Act VI of 1871, which in turn reproduce those of 
S. 15 of Bengal Regulation IV of 1793, to which the 
Company’s Courts had always given a wide interpretation and 
to which indeed they had in practice added [Zohoroodeen Sir- 
darv. Baharoollah Sircar!}. This Board in Moonshee Buzloor 
Ruheem v. Shums-oon-nissa Begum? and the Full Bench of the 





1, (1864) W.R. 185. se - 2 (1867) 11 M.LA, 551. 


Tj THE MADRAS LAW JOURNAL REPORTS. 463 


Allahabad High Court in Abdul Kadir v. Salimat have in no 
uncertain terms accepted these enactments as securing to the 
Mahomedan community the application of their own law to 
their domestic relations. The right of the wife to her dower 
is a fundamental feature of the marriage contract: it has a 
pivotal place in the scheme of the domestic relations affecting 
the mutual rights of the spouses at more than one point. “The 
marriage contract is easily dissoluble and the freedom of 
divorce and the rule of polygamy place a power in the hands 
of the husband which the lawgiver intended to restrain by 
rendering the rules as to payments of dower stringent upon 
the husband” (per Mahmood, J., in Abdul Kadir v. Salimat). 
The period which has elapsed since the Regulation of 1793 
and the area to which its language has been applied are 
too great to permit of much doubt remaining as to the 
substantive law of dower among Mahomedans in British 
India. A review of the cases upon dower decided under the 
Act of 1887 or its predecessors shows that, while by Maho- 
medan law marriage itself is viewed as a civil contract and 
“the agreement to pay a certain amount of dower is a part of 
the contract of marriage’. (Qasim Husain Beg v. Kaniz 


. Sakina®), the mere principles of the law of contract as embodied 


in the Indian Contract Act are insufficient of themselves to 
account for the main features of the law of dower. A 
summary of the results of many decisions was given by Lord 
Parker of Waddington when delivering the judgment of the 
Board in Hamira Bibi v. Zubaida Bibi an appeal from a Full 
Bench decision of the High Court at Allahabad :— 


“Dower is an essential incident under the Mussalman law to the status 
of marriage; to such an extent is this so that when it is unspecified at the time 
the marriage is contracted the law declares that it must be adjudged on 
definite principles. Regarded as a consideration for the marriage, it is, in 
theory, payable befare consummation; but the law allows its division into 
two parts, one of which is, called ‘prompt,’ payable before the wife can be 
called upon to enter the conjugal domicil ; the other ‘deferred,’ payable on the 
dissolution of the contract by the death of either of the parties or by divorce. 
, . But the dower ranks as a debt, and the wife is entitled, along with 
the other creditors, to have it satisfied on the death of the husband out of 
his estate. Her right, however, is no greater than that of any other unsecured 


1. (1886) I.L.R. 8 A. 149 at 158 (FB). 
2. (1932) LL.R. 54 A. 806 at 809. 
3. (1910) LL.R. 33 A. 182:.(1916).43 L.R.ILA. 294 at 300. 
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creditor, except that if she lawfully, -with the express or implied consent of 
the husband, or his other heirs, obtains possession of the whole or part of 
his estate, to satisfy her claim with the rents and issues accruing therefrom, 
she is entitled to retain such possession until it is satisfied. This is called the 
widow’s lien for dower, and this is the only creditor’s lien of the Mussalman 
law which has received recognition inthe British Indian Courts and at this 
Board.” 


This passage illustrates how. Mahomedan texts and the 
principles of Mahomedan law have been applied to determine 
every facet of the law of dower among Mahomedans——whether 
dower is payable apart from express agreement; what princi- 
ples determine its amount if unspecified; whether it can be 


„agreed or added to after marriage; whether in whole or in part 


it is to be deemed to be “prompt” or “deferred”; whether 
prompt dower is payable on demand or otherwise; whether 
non-payment of prompt dower is a defence to a husband’s suit 
for conjugal rights before consummation; or after consumma- 
tion; whether the promise of an excessive sum as dower can be 
enforced; whether the wife is a mere unsecured creditor for 
dower; whether a widow, having obtained possession of ‘her 
husband’s estate in lieu of dower, has a right to retain posses- 
sion until the debt is satisfied. On all these matters, as is well 
known, the Courts will apply the Mahomedan law in Bengal, 
Bihar, Agra, and Madras, as well as in the other provinces. 
Nor is it reasonable to suppose that any other law could be 
applied to determine whether dower can be remitted by the 
wife’s father; or by the wife herself; what is the effect upon 
the wife’s right to dower of her exercising her “option of 
puberty” ; of her being divorced before consummation; of her 
husband dying before consummation. In Muhammad Siddig 
v. Shahab-ud-din1 the parties were Sunnis and the High Court 
of Allahabad were not satisfied that the father became liable 
by the Hanafi law as a surety for his son by reason of his 
arranging the marriage. But their Lordships do not gather 
that the Division Bench in that case doubted that the matter 
fell to be decided by the appropriate Mahomedan law, and in 
their Lordships’ opinion there is no rooin for doubt upon the 
point. 


Their Lordships desire to advert particularly to the 
circumstances of the marriage contract in the present case. 





aaa a 


1. (1927) LL.R. 49 All, 557. 
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_ Although the Indian Majority Act (IX of 1875) does not 
affect the capacity of any person to act in the matter of 
marriage or dower (S. 2), the husband in the present case was 
by his own personal law a minor at the time of his marriage. 
He was married by his father in the exercise of a father’s right 
so to do (the right of abr), What law, save the Mahomedan 
law, makes any contract to pay dower binding upon the minor? 
In Waghela Rajsanji v. Masludin1, Lord Hobhouse pointed out 
that according to the general law ‘of India there is no rule 
which gives a guardian power to bind his infant ward by a 
personal covenant. The father’s power as natural guardian to 
do so in respect of dower is the creature of the Mahomedan 
law of marriage, and the learned Judges of the High Court 
invert the true position when they proceed upon the view that 
there is no rule of general law which makes a guardian liable 
as surety when he enters into a contract on behalf of his minor 
son. If the general law is to control the matter the question 
will not arise. It is difficult to see why this particular doctrine 
of the Mahomedan law should be required to conform to a 
particular feature of the general law or should be interpreted 
in the light of it. 


It remains, therefore, to consider the distinction drawn by 
the learned Judges in the present case between “a substantive 
rule of the Shia law relating to marriage” and what is variously 
called a “canon of interpretation,” a “rule of construction” and 
a “rule of evidence.” Even where Mahomedan law applies to 
the subject-matter, the Courts in British India are governed by 
their own methods and procedure and do not apply those rules 
of the Mahomedan law which Mahmood, J., in the case of 
Jafri Begam v. Amir Muhammad? described as “provisions 
which go only to the remedy, ad litis ordinationem, being 
matters purely of procedure as to array of parties, production 
of evidence, res judicata, and review of judgment, etc.” 

Their Lordships cannot agree, however, that the passage 
from the Suraya upon which the appellants rely expresses any- 
thing less than a substantive rule of law, or that it can 
be described as a canon of interpretation or construction or a 
rule of evidence. The passage itself and its context are alike 
against this suggestion. To a doctrine which enlarges the 





1. (1887) L.R. 14 I.A. 89 at 96: LER. 11 Bom. 551 (P.C.). 
2. (1885) LL.R. 7 All, 822 at 841: (F.B.). 
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right of the wife or improves her security in respect of dower 
an important purpose must be attributed; and in their Lord- 
ships’ view it would only mutilate the substantive law laid down 
by the Suraya if its rule as to the liability of the husband’s 
father were to be ignored. 

The learned Judges of the High Court interpret the rule 
as follows :— 


“ According to the rule laid down in Suraya the father makes himself a 
surety for the due payment of dower in case his minor son has no means of 
paying it. The underlying principle is that the son’s inability to pay must 
have been known to the father and if in spite of such knowledge he agreed on 
behalf of his indigent son to pay what was beyond the latter’s means he 
should be deemed to have guaranteed the payment of the stipulated dower.” 


Their Lordships are not called upon in the present case to 
say whether this interpretation of the rule is in all respects 
correct. The matter was not fully argued at the bar, and no 
materials to illuminate the meaning of the text have been laid 
before the Board. Their Lordships are only prepared to hold 
that the appellants should recover against the heirs of 
Sibti Hasan on the footing that the decree of the trial Judge 
against Farzand Hasan is set aside. No point wastaken in the 
Courts in India or at the hearing of this appeal upon the main- 
tenance deed which Sibti Hasan executed on 15th August, 1914, 
or on the omission of the plaintiffs to implead the other heirs 
of Ejaz Fatma. In their Lordships’ view the proper form of 
decree is against each of the heirs of Sibti Hasan for that pro- 
portion of the appellants’ joint claim which corresponds to the 
share of each heir in the estate of Sibti Hasan. The decree 
will only be enforceable against each heir to the extent of 
assets come to his or her hands in accordance with section 52 
of the Civil Procedure Code. As materials for ascertaining 
the share of each defendant are not before their Lordships, the 
exact terms of the decree must be framed by the High Court 
on receipt of His Majesty’s order as to this appeal, unless the 
terms are settled by agreement at an earlier stage. Their 
Lordships do not consider that in this case the appellants have 
shown any right to an order for interest for the period prior 
to decree; and they find it unnecessary to consider whether in 
view of the Board’s decision in Hamira Bibi v. Zubaida Bibi! 
interest couldin any circumstances be awarded in such a case as 
the present where the wife was never in possession of her hus- 
band’s property in lieu of dower. The ultimate decree, 


1. (1910) I.L.R. 33 All. 182; (1916) L.R. 43 LA. 294 at 300, 
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however, will carry interest at 6 per centum from the date of 
the Order in Council as to this appeal. 
Their Lordships’ conclusion is that this appeal should be 
allowed, that the decrees of the Courts in India should be 
set aside, and that in lieu thereof there should be a decree in 
favour of the appellants against each defendant, payable out 
of the assets of Sibti Hasan, come to the hands of such 
defendant for such fraction of Rs. 8,333-5-4 as corresponds to 
the share of such defendant in the estate of Sibti Hasan. The 
defendants must pay the appellants’ costs throughout. Interest 
on the total sum decreed will run from the date of the Order 
in Council at 6 per centum per annum. Their Lordships will 
humbly advise His Majesty accordingly. 
Solicitors for Appellants: Douglas, Grant & Dold. 


Solicitors for Respondents: Nehra & Co. 
R. C. C. —_—— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice VARADACHARIAR AND MR. 
Justice PANDRANG Row. 


E. N. A. S. Narayana Aiyar .. Appellant* (Plaintiff) 
v. 
Moorthi Kendan alias Narayana 
Nambudripad, and others .. Respondents (Defen- 


dants Nos. 2 to 5). 


Presidency Towns Insolvency Act, S. 17—If applies to a claim to enforce a 
personal remedy against insolvent —Diff erence between the language in Provin- 
cial Act and Presidency Towns Acts—If affects the question—Pious obligation 
ander Hindu Law—If applies to Nambudris. 


No doubt there is a difference in the language of S. 17 of the Presidency 
Towns Insolvency Act and the corresponding sections of the English Bank- 
ruptcy Act and the Provincial Insolvency Act in that they refer to remedy 
against the property or person of the debtor but S. 17 refers only to remedies 
against the property; but having regard to the principle underlying S.17 of 
the Presidency Towns Insolvency Act and the general expression in the latter 
part of S. 17, there is no justification for drawing a distinction between suits 
relating to the property of the insolvent and suits against the person of the 
insolvent, provided the suit or proceedings relates to any claim provable in 
insolvency. Therefore leave is necessary for commencing a suit to enforce a 
personal remedy against the insolvent. 

Held also that the Hindu Law doctrine of the pious obligation of the 
son and the grandson to pay the father’s and grandfather’s debt does not 
apply to Nambudris of Malabar. . 
enema 
. 4 Appeal No, 214 of 1933. 31st January, 1938. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in O. S. No. 1 of 1930. 


K. S. Krishnaswami Aiyangar (Government Pleader) 
and C. V. Mahadeva Aiyar for Appellant. 


P. G. Krishna Aiyar, K. Kuttikrishna Menon and S. 
Venkatachala Sastri for Respondents. 


The judgment of the Court was delivered by 


Varadachariar, J.—This appeal arises out of a suit for 
recovery of money due under a promissory note (Ex. A) 
dated 18th November, 1926, executed by the Ist and 2nd 
defendants. As the 2nd defendant had been adjudicated an 
insolvent, the Official Assignee in whom the estate of the 2nd 
defendant had vested was impleaded as the 3rd defendant. 
Defendants 4 and 5 are the grandsons of the Ist defendant by 
a predeceased son of his. The 2nd defendant is the younger 
son of the Ist defendant. 


The plaint prayed for a personal decree against defen- 
dants 1 and 2, for a decree directing recovery of the amount 
from the properties of the Mana to which the parties belong 
and also for recovery of the amount from the estate of the ` 
2nd defendant in the hands of the 3rd defendant. As the Ist 
defendant died pending the suit, the lower Court gave a 
decree against the assets of the Ist defendant and against the 
assets of the 2nd defendant in the hands of the 3rd defen- 
dant, but it dismissed the suit so far as it sought a personal 
decree against the 2nd defendant and also to the extent of the 
prayer against the properties of the Mana. Plaintiff has filed 
this appeal claiming the two reliefs refused to him by the 
lower Court. 


The learned counsel for the appellant did not press the 
contention that a debt sought to be recovered was binding upon 
the Mana, it being clear from the evidence discussed in the 
judgment of the lower Court that that claim could not be 
substantiated. He however contended that as the Illom con- 
sisted only of the grandfather, his son and his grandson and 
there were no collaterals, there was no reason why the Illom 
properties should not be made liable for the Ist defendant’s 
debt by the application of the Hindu Law doctrine of the 
pious obligation of the son and the grandson to pay the 
father’s and the grandfather’s debt. He relied in this connec- 
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tion upon the statement of the law in Vishnu Nambudri v. 
Akkammai, to the effect that Nambudris are ordinarily governed 
by the Hindu Law, except to the extent to which that law has 
been modified by custom, and he contended that the defendants 
have not pleaded or proved any custom in this case excluding 
the application of the rule of pious obligation to pay the debts 
of the ancestor. In view of the state of the authorities of 
this Court on this point, we do not think that the general 
observation in Vishnu Nambudri v. Akkamma! could reason- 
ably be interpreted in the manner in which the learned Counsel 
for the appellant seeks to use them. As early as in Nilakan- 
dan v. Madhavan?, it was laid down that the rule of the Hindu 
Law as to the pious obligation of the descendants to pay their 
ancestor’s debt is not applicable to Nambudris. The learned 
Advocate for the appellant invited our attention to the 
comments on this case in Moore’s Malabar Law and by the late 
Mr. Sundara Aiyar, J., in an Article in Topics of Malabar Law3. 
Even assuming that there was no necessity to decide that point 
in Nilakandan v. Madhavan2, it cannot be denied that that 
view has been adopted and justified by later decisions of this 
© Court—see Govinda v. Krishnan4 and Kunhu Kutti Amma v. 
Mallapratu’. We see no reason to differ from the view taken 
in these cases. We must accordingly hold that the lower 
Court was right in declining to grant a decree against the pro- 
perties of the Mana. 

As regards the claim for a personal decree against the 
2nd defendant, the learned counsel for the appellant raised 
two contentions. He first urged that under the terms of 
S. 17 of the Presidency Towns Insolvency Act, no leave of 
the Court was necessary for commencing a suit to enforce a 
personal remedy against an insolvent and that the section only 
applied to proceedings against the property of the insolvent, 
Alternatively, he contended, that the leave which has in fact 
been obtained from the Insolvency Court, must be construed 
so as to authorise a suit not merely against the Official 
Assignee, but also against the insolvent. The second conten- 
tion seems to us untenable in view of the terms of the applica- 
tion and the order thereon. Notice of that application was 


< L (1910) 20 M.L.J. 938: I.L.R. 34 Mad. 496. 
2. (1886) LL.R. 10 Mad. 9. 3. (1902) 12 M.L.J. 173. 
4. (1892) LL.R. 15 Mad. 333. 
5. (1913) LL.R. 38 Mad. 527. 


Narayana 
yar 
v. 
Moorthi 
Kendan. 
Varada- 
chariar, J. 


. Narayana 
Aiyar 


V. 
Moorthi 
Kendan. 


Varada- 


chariar, J. 


470 THE MADRAS LAW JOURNAL REPORTS. [1938 


granted only to the Official Assignee and the insolvent was not 
either made a party thereto or served with notice thereof. It 
cannot be said that he had no interest to safeguard or that the. 
appearance of the Official Assignee was sufficient to enable 
the Court to deal with the considerations applicable to the 
insolvent personally as well as with the application as against 
the Official Assignee. We are therefore unable to construe the 
order granting leave in the manner that the appellant contends 
for. 

As regards the appellant’s construction of S. 17 of the 
Presidency Towns Insolvency Act, there is no doubt the dis- 
tinction that he points out between the language employed in 
the corresponding sections of the English Bankruptcy Act and 
the Provincial Insolvency Act of 1907 on the one hand and 
S. 17 of the Presidency Towns Insolvency Act on the other so 
far as the first position relating to remedy is concerned, 
namely, that the former refer to remedy against the property 
or person of the debtor whereas S. 17 of the Presidency 
Towns Insolvency Act refers only to remedies against the 
property. On the question whether a remedy against the 
person of the insolvent can be sought without the leave of the 
Court, appellant’s learned Counsel relied upon the observations 
of the Rangoon High Court in P. M. Hamid v. P. K. Mohamed 
Sheriffi. But the latter portion of S. 17 relating to “suits and 
proceedings” is quite general; and having regard to the 
principle underlying that section, we see no justification for 
drawing a distinction between suits relating to the property 
of the insolvent and suits against the person of the insolvent 


provided .of course the suit or proceedings relates to any 


claim provable in insolvency. The reasoning in Easwara 
Aiyar v.Govindarajulu Naidu? and Alamelu Ammal v. V enkata- 
rama Aiyar8 seems to us to justify the view that except with 
the leave of Court, it was not intended that the insolvent 
should be sued in a court of law in respect of a claim provable 
in insolvency. 

The appeal accordingly fails and is dismissed with costs 
—one set of costs to be equally divided between the Ist 
respondent on the one hand and respondents 3 and 4 on the 
other. 


S. V. V. — Appeal dismissed. 
1. (1935) 1.L.R. 13 Rang. 2. (1915) T R. 39 Mad. 689. 


3. (1927) SMEJ. 422: I.L.R. 50 Mad. 977 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. Justice Burn anD Mr. JUSTICE 
MocKETT. ' 


Bachu Mallikarjuna Rao .. Appellant*  (Purchaser-2nd 


Respondent) 2 
U. 
The Official Receiver, Kistna 
and others .. Respondents (Petitioner and 


Respondents 1 and 3). 


Provincial Insolvency Act (V of 1920), S. 51 (3)—Court executing decree 
—Power to sell property of judgment-debtor after adjudicatton—Meaning of 
-words “debtor” and “insolvent”, 

A Court executing a decree has no power to sell a judgment-debtor’s 
‘property after the judgment-debtor has been adjudicated insolvent, because 
‘upon adjudication the judgment-debtor’s property at once vests in the Official 
Receiver and the debtor has nothing to’ sell. 


Anantharama Aiyar v. Kuttimalu Kovilamma, (1916) 30 M.L.J. 611, 
followed. 

Raghunath Das v. Sundar Das, (1914) 27 M.L.J. 150: L.R. 41 I.A. 251: 
“ALR. 42 Cal. 72 (P.C.), relied on. 

Per Mockett, J—Under the Provincial Insolvency Act an “insolvent” is 
a person against whom an order of adjudication has been made and a 
“debtor” is a person who has made himself amenable to adjudication but who 
has not yet been adjudicated. 

Appeal against the order of the Court of the Subordinate 
Judge of Bezwada dated 5th August, 1936 and made in E. A. 
No. 45 of 1936 in E. P. No. 87 of 1935 in O. S. No. 79 of 
1932. 

P. Satyanarayana Rao for Appellant. 


V. Govindarajachari for Respondents. 


The Court délivered the following 


Jupcments. Burn, J.—The factsin this case are quite 
simple. The appellant is the purchaser at a sale held in execu- 
tion on the 10th December, 1935. The decree-was passed on 
the 16th April, 1935, and the execution petition was put in on 
the next day. Anorder for sale was passed on the 21st October, 
1935, but four days before that, namely, on the 17th October, 
1935, one of the judgment-debtors (third defendant in the suit) 
had been adjudicated insolvent in I.P. No. 15 of 1935. It was 
the property of the third defendant that had been attached in 
E. P. No. 87 of 1935 and proclaimed for sale in the order 
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passed on the 21st October, 1935. On the 19th November, 
1935, one of the creditors of the insolvent judgment-debtor 
put in an application in which he informed the executing Court. 
of the adjudication of the third defendant, but the learned 
Subordinate Judge refused to stay the sale. On the 4th 
December, 1935, the Official Receiver was impleaded in the 
execution petition. He did not appear on the 9th December, 
the date fixed for sale, but in response to the notice served 
upon him on the 4th December, he replied to the executing 
Court that the property of the third judgment-debtor had 
vested in him upon adjudication, and he requested that the 
property of the third judgment-debtor might be handed over 
to him, The learned Subordinate Judge allowed the sale to. 
proceed, and the present appellant purchased what was put up 
for sale as the property of the third judgment-debtor for 
Rs. 5,000 odd. The Official Receiver applied under S. 47 
and O. 21, r. 90, Civil Procedure Code, to have the sale set 
aside, alleging that after the adjudication of the third 
judgment-debtor the Court had no jurisdiction to sell his 
properties in execution, and that the sale after the adjudica- 
tion was a material irregularity in the conduct of the sale. 
The learned Subordinate Judge who disposed of this applica- 
tion was the successor of the Subordinate Judge who ordered 
the sale to proceed. He held that the sale was invalid on the 
ground that the property of the third judgment-debtor had 
vested in the Official Receiver under S. 28 (2) of the Provincial 
Insolvency Act, and that therefore no Court had power to 
proceed to sell the property. The purchaser in execution has 
preferred this appeal. 


The question for consideration, therefore, is whether a 
Court executing a decree has power to sell a judgment-debtor’s 
property after the judgment-debtor has been adjudicated 
insolvent. The case of the Official Receiver (respondent) is, as 
stated by the learned Subordinate Judge, that upon adjudica- 
tion the judgment-debtor’s property vested at once in the 
Official Receiver, and that therefore the executing Court had 
no power to sell. The case of the appellant is based upon 
S. 51 (3) of the Provincial Eee Act which declares 
that: 


“A person who in good faith purchases the property of a debtor under a 
sale in execution shall in all cases acquire a good title to it against the 
receiver.” 
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Mr. Satyanarayana Rao who argued the case for the 
appellant points to the wide terms of S. 51 (3) and relies very 
strongly upon the case of Muthan Chettiar v. Venkituswami 
Naickent. He relies also upon the case of Ramanatha Mudaliar 
v. Vijayaraghavalu Naidu, Dineshchandra Ray Chaudhuri v. 
Jahanali Biswas8, Madhu Sudan Pal v. Parbati Sundari Dasyat, 
Sankaralinga Mudaliar v. Official Receiver of Tinnevelly’ and 
Rajagopala Aiyar v. Ramanujachariar6. Mr. Govindarajachari, 
who appears for the Official Receiver, contends that since 
immediately upon adjudication the property of the third 
judgment-debtor vested in the Official Receiver there was 
nothing left for the executing Court to sell in execution and 
he relies upon the Privy Council case of Raghunath Das v. 
Sundar Das Khetrit, followed in this Court in Anantherama 
Aiyar v. Kuitimalu Kovilammas’, some observations of Odgers, 
J., in Nainar Rowthen v. Kuppu Pichai Rowthen9 and certain 
observations of Waller, J., in Sivaswami Odayar v. Subra- 
mania Aiyaro, 


_ Now there is no doubt about the all-embracing character 
of the words in S. 51 (3) of the Provincial Insolvency Act. 
It does expressly say that a person who in good faith purchases 
the property of a debtor under a sale in execution shall in all 
cases acquire a good title against the Receiver. But it must 
be borne in mind that S. 51 of the Provincial Insolvency Act 
comes under the heading: “ effect of insolvency on antecedent 
transactions,” and although it has been pointed out by Waller, 
J., in Sivasami Odayar v. Subramania Aiyari0 that S. 52 in its 
present form is entirely out of place under that heading, it has 
never been suggested that S. 51 is out of place. It would 
seem to follow that S. 51 can only govern transactions prior 
to insolvency, that is, prior to adjudication. If that is so, the 
words ‘in all cases’ in S. 51 (3) can only mean in all cases 
prior to adjudication for no part of this section can have any 
bearing upon transactions subsequent to adjudication. This 
aspect of the matter has been more fully discussed by my 


1. (1936) 71 M.L.J. 170: I.L.R. 59 Mad. 928. 2, ALR. 1927 Mad. 983. 
3. (1934) LL.R. 62 Cal. 457, 4. (1916) 35 I.C. 643, 
5. (1925) 49 M.L.J. 616. 
6. (1923) 46 M.L.J. 104: I.L.R.47 Mad. 288 (F.B.). 
7. (1914) 27 M.L.J. 150: L.R. 41 LA. 251: LL.R. 42 Cal. 72 (P.C.). 
8. (1916) 30 M.L.J. 611. 9. A.I.R. 1929 Mad. 609, 
10, (1931) 62 M.L.J. 68: I.L.R. 55 Mad. 316, 
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learned brother whose judgment 1 have had the advantage of 
reading, and with whom I am in agreement. 


Again it must be noticed that S. 51 (3) deals with purchase 
of the ‘property of a debtor’. Now upon adjudication the 
property of an insolvent vests immediately in the Official 
Receiver, that is, the property passes to the Official Receiver, 
and in so far as the judgment-debtor is concerned, there is no 
property of his which can be sold by the executing Court. 
This was very clearly stated by their Lordships of the Privy 
Council in the case of Raghunath Das v. Sundar Das Khetril. 
The judgment of Lord Parker states that in their Lordships’ 
opinion the sale in that case was altogether ‘irregular and 
inoperative’. His Lordship goes on to state three grounds 
for this opinion: 

“Tn the first place the property having passed to the Official Assignee, it 
was wrong to allow the sale to proceed at all. The judgment-creditors had 
no charge on the land, and the Court could not properly give them such a 
charge at the expense of the other creditors of the insolvents. In the 
second place no proper steps had been taken to bring the Official Assignee 
before the Court and obtain an order binding on him, and accordingly he 
was not bound by anything which was done. In the third place the 
judgment-debtors had at the time of the sale no right, title or interest 
which could be sold to or vested in a purchaser, and consequently the 
respondents acquired no title to the property.” 

It will be seen that the first two grounds stated by Lord 
Parker relate to matters of procedure, namely, (1) the sale 
ought not to have been allowed to go on, and (2) the sale 
should certainly not have been allowed to go on without notice 
to the Official Assignee. These clearly are the grounds on 
which their Lordships held the sale to be ‘irregular’. The 
third ground however isa matter of substantive right. The 
right, title and interest of the judgment-debtor having passed 
to the Official Assignee there was nothing left for the Court 
to sell in execution. That is why their Lordships say that the 
sale, besides being irregular was ‘inoperative’. 


This decision of their Lordships of the Privy Council is, 
in my judgment, conclusive. It has been referred to on many 
occasions, and in some of the cases quoted by Mr. Satya- 
narayana Rao as those upon which he relies, but in none of 
these cases has any attempt been made to explain away the 
third ground for the decision of their Lordships of the Privy 





1. (1914) 27 M.L.J. 150: L.R. 41 I.A. 251: LL.R. 42 Cal. 72 (P.C.). 
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- Council, For example, beginning with the earliest case of 
Madhu Sudan Palv. Parbati Sundari Dasyal,the learned Judges 
tely upon S. 34 (3) of the Provincial Insolvency Act of 1907 
corresponding to S. 51 (3) of the Act of 1920, but they make 
no reference whatever to the decision of the Privy Council in 
Raghunath Das v. Sundar Das Khetri2. The case of Raja- 
gopala Aiyar v. Ramanujachariar® was not a case in insolvency. 
The question referred to the Full Bench in that case was one 
of limitation, and the Full Bench held that a sale held in 
execution without notice to the legal representative of the 
judgment-debtor under O. 21, r. 22, Civil Procedure Code, 
was a nullity. The learned Chief Justice on page 300 expressly 
relies upon the Privy Council case of Raghunath Das v. 
Sundar Das Khetri2 as authority for the proposition that a 
sale in execution without proper notice under the section of 
the old Code which corresponded to O. 21, r. 22, Civil 
Procedure Code, was a nullity. The case of Sankaralinga 
Mudahar v. Official Receiver of Tinnevellyt deals with an 
entirely different point, namely, whether an attachment before 
judgment followed by a decree prior to the judgment-debtor’s 
death has the effect of precluding the accrual of title by survi- 
vorship as against the attaching creditor in the same way as an 
attachment after decree. There is no reference to S. 34 (3) 
of the Provincial Insolvency Act and no reference to the 
Privy Council case‘of Raghunath Das v. Sundar Das Khetri2. 
The judgment of Wallace, J., in Ramanatha Mudaliar v, Vijaya- 
raghavalu Naidu’ was delivered in a case which is hardly 
parallel. There the Court had ordered summary administration 
under S. 74 of the Act. Wallace, J., held that upon the order 
for summary.administration the property of the debtor under 
S. 74 (2) vests in the Court as a receiver on the date of the 
admission of the insolvency petition. It is clear that this is 
not an authority applicable to a case where the property has 
vested in the Official Receiver. In the case of Dineshchandra 
Ray Chaudhuri v, Jahanali Biswas6, the question dealt with 
was the effect of service or non-service of a notice under 
O. 21, r. 22. Civil Procedure Code. On page 480 it is stated as 





1, (1916) 35 I.C. 643. 
2. (1914) 27 M.L.J. 150: L.R, 41 LA. 251: LL.R. 42 Cal. 72 (P.C.). 
3. (1923) 46 M.L.J. 104: LL.R. 47 Mad, 288 (F.B.). 
4, (1925) 49 M.L.J. 616, 5. A.LR. 1927 Mad, 983. 
' 6, (1934) LL.R. 62 Cal. 457. 
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follows :— 


“In support of the appeal to this Court it was argued before us that 
the sale sought to be avoided by the Receiver was a nullity in view of the 
non-compliance with the provisions of O. 21, r.22, Civil Procedure Code; 
it was contended that the property, having been sold on the 22nd September, 
1932, after the judgment-debtor was adjudicated insolvent, and no notices. 
having been served on the legal representative of the judgment-debtor as. 
required by O, 21, r. 22, the sale was void ab initio.” 

Their Lordships held that the sale in that case was not 
void because it was not the fault of the decree-holders that no 
notice had been served upon the Official Receiver. There is a. 
reference to the Privy Council case but their Lordships held 
that it had no application to the case before them. Their 
Lordships dealt with the judgment of the Privy Council only 
on the question of the effect of want of service of notice to 
the representative of the judgment-debtor. They did not 
deal with the third ground upon which the judgment of the 


-Privy Council was based. The most recent case, and the one 


most strongly relied upon by Mr. Satyanarayana Rao is the 
case of Muthan Chettiar v. Venkituswani Naickeni. That. 
was a case of a sale held after the admission of the insolvency 
petition but before adjudication and it was decided that the 
sale was good as against the receiver. Mr. Satyanarayana 
Rao relies upon certain observations made obiter by Sir M. 
Venkatasubba Rao, J. The learned Judge considers that 
S. 51 (3) applies to all cases, whether the sale is held before 
the adjudication or after the adjudication. He holds that the 
Privy Council case of Raghunath Das v. Sundar Das Kheiri2 
does not apply because in the Indian Insolvency Act there was 
no provision corresponding to S. 51 (2). There is however no 
discussion by the learned Judge of what appears to me, I say it 
with great respect, to be the most weighty reason for the deci- 
sion of their Lordships of the Privy Council, namely, that the 
insolvent’s property having vested in the Official Receiver 
upon adjudication, there is nothing left which an executing 
Court can sell as the property of the debtor. 


On the other hand Mr. Govindarajachari is able to point 

to an explicit authority in this Court, Anantharama Aiyar v. 

Kuttimalu Kovilamma’. This case is particularly important 

tt A A 
1. (1936) 71 M.L.J. 170: I.L.R. 59 Mad. 928. 


2. (1914) 27 M.L,J. 150: L.R. 41 LA. 251: LL.R. 42 Cal. 72 (P.C.). 
3. (1916) 30 M.L.J. 611. , 
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because it was decided under the Act of 1907 in which S. 34 
(3) corresponded precisely with the present S. 51 (3). There 
is a reference to S. 34 (3), and in spite of the existence of 
that provision, Sadasiva Aiyar and Moore, JJ., held that a sale 
after adjudication must be a nullity. This they held on two 
grounds, firstly, that the sale was altogether irregular having 
been made in violation of the provisions of S. 34 (1) after the 
Official Receiver had notified the Court of the presentation of 
an insolvency petition. They go on to say that the sale was 
also wholly inoperative :— 

“We are also of opinion that the judgment-debtor had at the time of the 
sale no right, title and interest which could be sold or vested ina purchaser, 
and that consequently the 2nd respondent acquired no title to the property, 
which had passed to the Receiver on the adjudication order being made.” 
(See Raghunath Das v. Sundar Das Khetri!.) 

So far as I am aware there is no authority in this Court 
to the contrary and I am therefore bound to follow it. I do 
so with greater readiness because with due respect I consider 
it to be altogether sound. This decision is supported by the 
observations made by Waller, J., inthe case of Sivaswami 
Odayar v. Subramania Aiyar2. In that case, the Official Recei- 
ver who had been appointed interim Receiver of a debtor’s land, 
applied to the Court under S. 52 of the Provincial Insolvency 
Act to adjourn the sale, The Court refused to adjourn the 
sale and the sale was held, and subsequently, on the Official 
Receiver’s application to have the sale set aside, his applica- 
tion was dismissed by the executing Court, a decision which 


was finally upheld by the High Court in Subramania Aiyar . 


v. Official Receiver, Tanjore3. Waller, J., however held that 


“The Official Receiver was quite justified in declining to recognise the 
title of the auction purchaser undera sale that should not have taken place 
or been confirmed by a court which was required peremptorily by the statute 
to stay its hand and to transfer the attached property to the Receiver.” 

In Nainar Rowthen v. Kuppu Pichai Rowthen4, Odgers, 
J., though not referring to Raghunath Das v. Sundar Das 
Khetri! made certain observations which are in point. The 
learned Judge says on page 611 :— 

“Tt is perfectly obvious why notice is necessary to tbe Official Receiver 


in a special sense, because as the whole right, title and interest of the 
insolvent’s property has after adjudication become vested in the Official 





1, (1914) 27 M.L.J. 150: L.R. 41 I.A. 251: LL.R. 42 Cal. 72 (P.C.). 
2. (1931) 62 M.L.J. 68: LL.R. 55 Mad. 316. 
3. (1925) 50 M.L.J. 665. 4. A.LR. 1929 Mad. 609, 
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Receiver, no title by sale or otherwise can be acquired without his concur- 
» 
rence. 


I. cannot accept the contention that since the Official 
Receiver was given a notice in the execution proceedings in 
this case therefore he is bound by the sale. That, as I have 
already observed, is a question of procedure only. It is quite 
true that under the decision of the Privy Council the sale 
would have been bad if the Official Receiver had not been given 
notice; but it does not follow that since the Official Receiver 
was given notice the sale is good. If 4 is the judgment-debtor 
and the executing Court sells B’s property in execution of the 
decree against A, the sale must be a nullity (it seems to me) 
whether it is held behind the back of B or before his face. The 
mere giving of a notice to B in the execution petition cannot 
confer upon the Court the power to sell his property to satisfy 
a decree against another. 


I do not think that this interpretation leads to any great 
difficulties. S. 51 (3) in my judgment can only refer to alt 
cases of execution sales held before adjudication. S. 51 (1) 
provides that no person shall be entitled to the benefit of execu- 
tion against the Receiver except in respect of assets realised in 
the course of the execution by sale or otherwise before the date 
of the admission of the petition. If a sale is held before the 
insolvency petition is admitted, the judgment-creditor can 
retain the sale proceeds. If it is held after the presentation of 
the insolvency petition, the judgment-creditor cannot retain the 
sale proceeds as against the Official Receiver. But under 
S. 51 (3) in all cases the. purchaser of the property of the 
debtor acquires a good title as against the Receiver; in other 
words the sale cannot be set aside. It was necessary to make 
a provision like S. 51 (3) by reason of the provisions of S. 28. 
By S. 28 (7) an order of adjudication shall relate back to, and 
take effect from, the date of the presentation of the insolvency 
petition. This would have the effect of making the insolvent’s. 
property vest in the Official Receiver with effect from the date 
of the insolvency petition and therefore if there were no such _ 
provision as S. 51 (3), any sales held in execution between the 
date of presentation of the insolvency petition and the date of 
adjudication would have to be considered null and void. It is. 
to prevent this effect of the doctrine of relation back that 


© S. 51 (3) is introduced: but it can clearly not operate in cases 
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of sales held after adjudication for the two reasons which I 
have already indicated, namely, (1) that it comes in the 
Insolvency Act amongst a set of provisions dealing with the 
effect of insolvency (that is, adjudication) on antecedent trans- 
actions and (2) that after adjudication the debtor has no 
property which can be sold in execution. 


I would therefore hold that the decision of the learned 
Subordinate Judge is correct and that this appeal should be 
dismissed with costs of the first respondent. 


Mockett, J-—The difficulty in this case is in my opinion 
due to the lax use of the word ‘debtor’ throughout the Provin- 
cial Insolvency Act. In many sections it is used as meaning 
the insolvent although in S. 55 it is used as meaning the debtor. 
It seems to be clear that a debtor and an insolvent are strictly 
speaking different persons. The use of the word ‘insolvent’ in 
the Indian Acts is represented by ‘bankrupt’ in the English 
Bankruptcy Act, but in England ‘insolvency’ is used in a rather 
general sense as indicating a stage prior to adjudication, for 
example, vide S. 94, Bankruptcy Act, 1914, where a trustee 
against whom a receiving order has been made has to vacate 
his office by reason of insolvency. Under the Bankruptcy Act, 
1914, the word ‘debtor’ is dealt with in S. 1, sub-S. (2) and the 
meaning seems to be a person liable to bankruptcy proceedings 
who is under S. 1 (2) amenable to the jurisdiction of the 
English Bankruptcy Court. Vide Williams Notes to S. 1, 
Bankruptcy Act. He is a person liable to adjudication but not 
yet adjudicated. S. 18 of the Bankruptcy Act emphasises the 
difference. The section says:— 

“ Where a receiving order is made against a debtor, then (if certain con- 
ditions are fulfilled) the Court shall adjudge the debtor bankrupt; and there- 
upon the property of the bankrupt shall become divisible among his 
creditors,” 

It seems to me beyond doubt that an insolvent under the 
Indian Insolvency Act means a person against whom an order 
of adjudication has been made and that a debtor is a person 
who has made himself amenable to adjudication but who hs 
not yet been adjudicated. Can it be doubted that it might well 
be defamatory to describe a debtor against whom a petition was 
pending as “an-insolvent” as in England ‘ a bankrupt’? The 
fact that the draftsman of the Provincial Insolvency Act has 
~ had little regard to the special meanitig of the words ‘debtor’ 
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and ‘insolvent’ does not seem to me in any way to affect the 
matter. For instance, in S. 27 (1) and (2), Provincial Insol- 
vency Act, a person who has been adjudicated is referred to as 
a debtor, whereas in S. 28 (2) he is quite correctly described 
as the insolvent and S. 28 (2) says: 
“On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest in the Court..... 2 
In 5-31 (1) a person who has been adjudicated is des- 
cribed as an insolvent, whereas in sub-S. (2) he is spoken of as 
a debtor and in sub-S. (3) again he is referred to as an insol- 


‘vent. It is unnecessary to give further examples but perhaps 


S. 59 is another striking example of an adjudicated person 
being called both a debtor and an insolvent in the same section. 
It is, therefore, necessary, in’ order to ascertain what meaning 
is to be given to the word ‘debtor’ in a particular section, to 
examine that section having regard to its context and we have 
to consider in this appeal what is its meaning in S. 51 (3) of 
the Provincial Insolvency Act. If the word “debtor” is to be 
used as meaning an insolvent, that is, a person who has been 
adjudicated, then in spite of the decision of the Judicial Com- 
mittee in Raghunath Das v. Sundar Das Khetrit where no 
provision similar to S. 51 (3) of the Provincial Insolvency Act 
had to be considered, I should feel constrained to hold that the 
Indian legislature intended to give sanctity to sales by the 
Court in all cases and that ‘all cases’ means sales both before 
and after adjudication. But, can such a meaning be attached 
to the word ‘debtor’ in S. 51 (3)? I think not. In such a case ~ 
as this, it is necessary to call in aid the rules of construction of 
statutes and in this matter I derive from them considerable 
assistance. S. 51, Provincial Insolvency Act, is the first of 
five sections under the heading “effect of insolvency on antece- 
dent transactions’ which, paraphrased, means “the effect on 
transaction which took place before the order of adjudication 
of the insolvent had been made’. In Eastern Couñties, 
etc., Cos. v. Francis Marriage? which concerns the construction 
of two sections of the Land Clauses Consolidation Act, Baron 
Channel in order to ascertain the meaning of the section, 
discusses the value of headings in interpreting statutes. He 
says at page 41: 


e 








1. (1914) P A L.R T 251: 


LL.R. 42 Cal. 72 (P.C.). 
1860) 9 HLL.C. 32: 11 ER. 639. 
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“ In different parts of the Act there are to be found classes of enactments 
applicable to some special object. Such enactments are in many instances 
preceded by a heading, special, no doubt in one sense, as addressed to the 
object or purpose, but, where not otherwise provided for, general in its appli- 
cation to the enactments passed to accomplish the object. These various 
headings are not to be treated as if they were marginal notes, or were intro- 
duced into the Act merely for the purpose of classifying the enactments. 
‘They constitute an important part of the Actitself. They may be read, I 
think, not only as explaining the sections which immediately follow them, as a 
‘preamble to a statute may be looked to, to explain its enactments, but as 
affording, as it appears to me, a better key to the constructions of the sections 
which follow than might be afforded by a mere preamble.” 


Baron Channell was recording his‘ opinion as one of the 
Judges summoned to the House of Lords. Lord Wensleydale 
says at page 68: 

“Tam of opinion that an Act penned as this is, cannot be read as a con- 
tinuous enactment would be; various clauses relating to each separate subject 
are collected under various heads, with an appropriate heading to each class, 
which must apply to the whole of that class to which it is the heading, and 

the ‘meaning of this heading, ‘and with respect to small portions of intersect- 
ed land, be it enacted as follows,’ is equivalent to saying, that all the enact- 
ments or sections of the statute contained under that head relate to small 


Portions of intersected land, and they must, therefore, be construed so to 
relate. ’ 


Lord Wensleydale approves the observations of Baron 
Channell : 


“Itis a rule of construction that where in the same Act of Parliament 
and in relation to the same subject-matter, different words are used, the 
Court must see whether the legislature has not made the alteration intention- 
ally, and with some definite purpose; prima facie such an alteration would be 


considered intentional.” 
_ Thus Lord Esher, M.R., observes in Guardians of Parish 
of Brighton v. Guardians of Strand Union}, 


Applying these rules this case seems to me to be free from 
any difficulty. The words “the property of a debtor” in 
S. 51 (3) read with the heading can only mean the property of 
a person which has been sold previous to adjudication, the 
‘transaction’ being the sale. This leads to a reasonable result, 
namely, that all sales both before and after the presentation of 
a petition but before adjudication by the Court are protected so 
far as passing a good title to a purchaser is concerned. It 
would have the effect of overriding in such cases the “relation 
back”, S. 28, sub-S. (7). To hold that S. 51 (3) applies to 
sales by the Court after adjudication would lead to a most 
anomalous position. Such a sale must prima facie be inopera- 


ec a a 


: -1. (1891) 2 Q.B. 156 at 167.- 
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tive because a bankrupt has nothing to sell, his property having 
vested in the Official Receiver which position is emphasised by 
the Judicial Committee in the case above cited. So far from. 
extending the meaning of a word in order to produce such a 
result I should require unequivocal words in constraining me 
to arrive at a result so wholly opposed to principles of 
Insolvency Law. 


I have had the advantage of reading my learned brother’s 
judgment with which I entirely agree. I have arrived at the 
same conclusion approaching it from a somewhat different 
angle which makes it unnecessary for me to deal with the 
authorities which have been cited and which have been discus- 
sed by my learned brother. I would dismiss this appeal with 
costs of first respondent. 


B. V.V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——-Mr. JUSTICE VENKATARAMANA Rao. 


Morsan alias Chinnathambi Pattan .. Appellant* (Accused 
—Prisoner). 

Indian Penal Code (XLV of 1860), S. 235— Possession of materials 
useful for counterfeiting coins—If enough—Intention to use it for counter- 
feiting with knowledge that it is intended to be used for that purpose neces- 
sary. 

For a conviction under S. 235 of the Indian Penal Code, it is not enough. 
if the prosecution proves that the accused person was in physical possession 
of counterfeiting instruments, but it is incumbent on the prosecution to also | 
establish beyond reasonable doubt that the possession was with the intention 
of using the same for the purpose of counterfeiting coin with full knowledge 
and belief that it was intended to be used for that purpose. 


Appeal against the conviction and sentence passed by the 
Sessions Judge of the Court of Session of the South Arcot 
Division in Case No. 62 of the Calendar for 1936 and dated 
8th February, 1937. 

Basheer Ahmed Sayeed for Appellant. 

A.S. Sivakaminathan for The Public Prosecutor on 
behalf of the Crown. 

The Court delivered the following 

Jupement.—The appellant in this case has been convicted 
by the learned Sessions Judge of South Arcot of offences 
under Ss. 235 and 243, Indian Penal Code, and sentenced to 





Appeal dismissed. 





* Crl. Appeal No. 233 of 1937. 29th November, 1937. 


Pa 
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five years’ rigorous imprisonment under each section, the 
sentences to run. concurrently. 


So far as 5 the offence under S. 243, Indian Penal Code, is 
concerned, the evidence on record does not warrant a convic- 
tion and the learned Public Prosecutor fairly conceded that it 
does not. He must therefore be acquitted of this offence. 


The next question is whether the conviction under S. 235, 
Indian Penal Code, is sustainable. S. 235 runs thus: 


“ Whoever is in possession of any instrument or material, for the pur- 
pose of using the same for counterfeiting coin, or knowing or having reason 
to believe that the same is intended to be need for that purpose, shall’ be 
punished. ee 


Before an ‘offence can be made out under this section, it 
is incumbent upon the prosecution to prove not only the posses- 


sion of the instrument or material but also to prove that the. 
possession was with the intention of using the same for the pur- 


pose. of counferfeiting coin or with full knowledge and belief 
that it was intended to be used for that purpose. If the pro- 
secution fails. to’ prove the necessary intention, knowledge or 
belief, a person cannot be.convicted under that section by a 
mere proof of physical possession of an instrument or material. 


The facts found against the appellant in this case by the learn- 
ed Sessions Judge are that when P.W. 1 saw him in the house. 


of P.W. 8 and arrested him, he was holding in his hands two 
pieces, one in each hand, M. Os. land 2 in the case, which 
contained dies of the’ obverse and reverse sides of a King 
Edward rupee coin of 1907 and that on searching the appel- 
- lant’s house, two lead plates. (M. O. 34) were recovered. The 
case for the prosecution was that the Circle Inspector received 
information sometime before the arrest that the appellant was 
- counterfeiting coins, that he proceeded to the village of P. W. 8 
at about 3-30 r.m., sent for P. W. 8, who was the lessee of 
the house, where the appellant was at the time of the arrest, 


asked him to watch the appellant and at 6 r.m. surprised him 


and found him in possession of the said incriminating articles. 
It is in evidence that P. W. 8is a blacksmith and that the 
house was rented by him; in the room was found not only 


M. Os. 1 and 2 but also M. Os. 3 to 33. The learned Sessions 


Judge has- found-that M. Os.3 to 33 save M. Ó. 14 were those 
normally found either in. a. blacksmith’s-or goldsmith’s work- 
shop and that all the said-articles admittedly belong to P.W. 8. 


4 


Morsan, 
In re. 


Morsan, 
In re. 
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It is also the case for the prosecution that the appellant lives in 
a village 12 miles distant from the village of P. W. 8, that on 
the day previous he requested P. W. 8 to allow him the use of 
the room for the purpose of making some silver articles, that 
P. W. 8 acceded to his request and that accordingly he came 
the next day and was at the work of counterfeiting coins. 
This was sought to be proved by P. W. 8, whom the learned 
Sessions Judge rightly disbelieved. There is absolutely no 
evidence that the appellant brought M. Os. 1 and 2 into the 
house; nor has the prosecution been able to establish that they 
were manufactured at the instance of the appellant. One is 
rather inclined to suspect that the real culprit is probably P.W. 8. 
He was admittedly the lessee of the house; it was in his 
house that the incriminating articles were found; he was 
present in the very same room where the appellant was arrest- 
ed; and the evidence of P.W. 8 to the effect that the appellant 
manufactured the coins was rejected by the learned Sessions 
Judge. But, however, the question is, can the appellant be 
said to be guilty of any offence by reason of the possession of 
M. Os. 1 and 2? The case for the defence is that the whole 
case was foisted at the instance of one Kannuswami, the 
Village Munsiff of Vellaikuppam, who decoyed the mistress 
of the appellant and in consequence whereof there was consi- 
derable ill-feeling between the said Kannuswami and the appel- 
lant. The appellant’s case is that P. W.9 owed him some 


_ money and when he demanded it, P. W. 9 asked him to come 


on the day of his arrest and when he went to his village, he 
took him to the house of P. W. 8 and Kannuswami conspiring 
with P.Ws. 8 and 9 introduced these articles into the house. 
P. W.1 admits that Kannuswami and his son were in the 
house of P.W. 8 when he arrested the appellant and that they 
were present when he searched the house. It is rather surpris- 
ing that Kannuswami’s signature to the Mahazar was not taken, 
nor was his son examined. It is not possible to understand 
why Kannuswami was present at the house at the 
psychological moment of the appellant’s arrest. There seems 
to be a good deal of foundation for the case set up by the 
accused having regard to the fact that no evidence is forth- 
coming of any actual counterfeiting of the. coin by the appel- 
lant at any time and that he was supposed to have begun the 
work of counterfeiting coin in P. W. 8’s house-on the very day 
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on which he was arrested. Accepting however the version as 
given by the prosecution that the appellant was having in his 
hands M. Os. 1 and 2 and that M. O. 34 was recovered from 
the house of the appellant, would he be guilty under S. 235 in 
the circumstances of this case? From the possession of M.O. 34, 
it is not possible to draw any inference on the evidence on 
record. P.W.2, the Coin and Currency Expert, says that M.O. 34 
looked as! if they had been struck off M. Os. 1 and 2and 
then flattened out. It is only a surmise and from a mere 
surmise, no adverse inference can be drawn and there is no 
other evidence in regard to this matter. The only other thing 
which remains against the appellant is his having M. Os. 1 and 
2in his hands. From the mere holding of M. Os. 1 and 2in 
his hands, it cannot be said that the appellant was having them 
for the purpose of using the same for counterfeiting coin or 
knowing or having reason to believe that the same was intend- 
ed to be used for that purpose. The prosecution has failed 
to prove the necessary mens rea on which alone a conviction 
can be based under that section. At any rate, it seems to me 
that the case against the appellant has not been established 
beyond all reasonable doubt. 


I therefore set aside the convictions and direct the appel- 
lant to be set at liberty. 


S. V. Ve — Convictions set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseENT:—MR. Justice Burn. 
M. S. Ponnuswamy Aiyar .. Petitioner* (Accused). 


` Madras District Municipalities Act (V of 1920), S. 270-E—‘Cart-stand’— 
Buses taken to a sked—Passengers alighting and taking their seats in the buses 
—Shed if comes under cart-stand. 


_ Where it was found that a person’s buses are taken to a shed at a place T 
on arrival at that place, the passengers alight at the shed, and the new 
passengers for the return journey take their seats in the buses there, 


Held, that the shed is a ‘cart-stand’ within the meaning of S, 270-E of the 
Madras District Municipalities Act. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 


* Crl. R.C. Nō. 768 of 1937and.. Ss, 16th February, 1938. 
Crl. R. P. No. 720 of 1937. ` w 
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ment of the Court of the Joint Magistrate of Negapatam, dated 
9th August, 1937, passed in Criminal Appeal No. 30 of 1937, 


preferred against the judgment of the Court of the Second 


Class Magistrate of Tiruvarur, dated 21st’ June, 1937, in 


Calendar Case No. 105 of 1937. 


K. S. Jayarama Aiyar and R. Swaminatha iyor for Peti- 
tioner., l 


The Public Praseanoe on behalf of the Crown. 
The Court made the following 


Orver.—The learned Joint Magistrate’s decision is in my 
opinion correct. He has quite properly declined to attempt a 
complete definition of the term ‘cart-stand” as used in 
S. 270-E of the, District Municipalities Act. He has confined 
his attention to the particular facts of the case before him and 
has held that the petitioner’s shed at Tiruvarur is a cart-stand 
within the meaning of the Act. The finding is that the peti- 
tioner’s buses are taken to the shed on arrival at Tiruvarur, 
that the passengers alight at the shed, and the new passengers 
for the return journey take their seats in the buses there. The 
buses do actually “stand” in the shed; by this.is meant not 
merely that they stop there for a shorter or longer time but 
that they “stand” for the purposes of their owner’s business in 
the sense in which we use .the word in the expressions ‘cab 
stand”, “taxi stand”, and the like. There is nothing in the 
decisions quoted.. (Queen-Empress y. Ayyakannu1, Queen- 
Empress v. Ayyakannu2 and Public Prosecutor v. Mahomed 
Sheriff3) on the petitioner’s behalf that conflicts with the find- 
ings of the lower Courts. I find no ground for interference in 
revision and dismiss this petition, 


S. V.V. - amet Petition dismissed. 





L (1898) LL.R. 21 Mad. 293. 2. (1899) LL.R, 22 Mad. 455. 
3. (1918) 36 M.L.J. 27. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice VENKATASUBBA Rao ann Mr. 
JUSTICE ABDUR RAHMAN. 

Chavali Velayya .. Petitioner* (Appellant in C. M. 

A. No. 134 of 1934 on the 

file of the High Court— 


Respondent) 
v. 
The President of the Board 
of Commissioners for 
Hindu Religious Endow- > 
ments, Madras .. Respondent (Respondent in do. 
í Petitioner). 


Civil Procedure Code (V of 1908), S. 110—Leave to appeal to Privy 
Council—A firming decree, when—Difference in the significance of expressions 
“the decision’ and ‘the decree’. 

There are two different expressions employed in the provisions of Ss. 109 
“and 110, Civil Procedure Code. In connection with the High Court the words 

used are ‘the decree’ whereas in regard to the lower court the expression is 
“ithe decision”. These two expressions do not mean exactly the same thing. It 
‘is reasonable to hold that the legislature employed two different expressions 
to convey two different ideas. A single decree may comprise several decisions 
-and each decision may relate toa distinct subject-matter. It is all the more 
‘necessary that this distinction should be kept in view, because by ignoring it 
‘several anomalies would result. 

Venkitaswami Chettiar v, Sekkutti Pillai, (1936) 71 M.L.J. 580, followed. 

Where some archakas had claimed title to five plots bearing five distinct 
‘survey numbers and the High Court agreeing with the lower Court had held 
that under the grant the archakas possessed no beneficial interest, but the 
result was that out of the five items held by the lower Court to belong to the 
deity the High Court had excluded two of them and to this extent the decree 
-of the lower Court was varied, 

Held, on application for leave to appeal to the Privy “Council, that it 
could not be granted as the High Court must be deemed to have affirmed the 
‘decree, in which case there was no substantial question of law involved. For 
there would be no doubt that the excluded items stood on a footing different 
from. the rest, and the High Court should be treated as having affirmed the 
lower Court’s decision in regard to three items and reversed it in regard to 
the remaining two. 

Petition praying that in the circumstances stated therein 


the High Court will be pleased to grant leave to the petitioner 
herein to appeal to His Majesty in Council against the judg- 
ment of the High Court dated 22nd January, 1937, in A. A. O. 
No. 134 of 1934 (E. P. No. 318 of 1931, District Court, 
Guntur), etc. 

V. Rangachari for Petitioner. 

P, V. Rajamannar and K. Subba Rao for Respondent. 


* C. M. Ps. Nos. 3307 to 3315 of 1937. . 26th January, 1938. 
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The Court delivered the following 


Jupements. Venkatasubba Rao, J.—These are petitions. 
for leave to appeal to His Majesty in Council (the judgment to- 
be appealed from is reported in H. R. E. Board, Madras v.. 
Koteswara Raol). All of them excepting one may be easily 
disposed of. The question raised in each case is whether the 
property wasa gift to the God or was an archaka service inam. 
The point turned upon the effect of the inam proceedings and it 
was held in an affirming judgment, upon a construction of the 
various inam papers, that the gifts were intended for the deity.. 

That the property in each case is of the requisite value 
under S. 110 of the Civil Procedure Code is not disputed. 
The High Court’s decision being an affirming one, the only 
point that arises is, whether the proposed appeal involves some 
substantial question of law. The finding here was reached, as 
already stated, upon a construction of the inam papers and no 
question of law was raised: 


“Where the question to be decided is one of fact, it does not involve any 
issue of law merely because documents, which were not instruments of title 
or otherwise the direct foundations of rights, but were really historical 
materials, have to be considered for the purpose of deciding the question.” 
(Wali Muhammad v. Muhammad Bakhsh*.) 


Following this decision, I must hold that the question 
whether the gift was to the God or not, does not in the cir- 
cumstances involve any substantial point of law. 


A subsidiary question was raised in the appeals whether 
the requirement of S. 70 of the Hindu Religious Endowments 
Act was fulfilled by the notice being served upon the archaka 
on the ground that he was the de facto trustee. The answer 
given in the affirmative was based on the clear language of 
the section itself. We understand that this view has been 
taken by at least three Benches of this Court, and this being 
so, it is hardly proper to treat the appeal as involving a 
substantial question of law. 

As regards the remaining petition which relates to C. M. A. 
No. 125 of 1934, different considerations apply. (The judg- 
ment on this part of the case is reported in H. R. E. Board, 
Madras v. Koteswara Raol, already cited, at page 595.) The 
archakas claimed title to five plots bearing five distinct survey, 
numbers. As in the other cases, so here, the High Court agreeing 





1. (1937) 46 L.W. 587. 
2, (1925) 59 M.L.J. 53: L.R. 57 LA, 86: LL.R. 11 Lah. 199 (P.C.). 
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with the lower Court held that under the grant the archakas 
possessed no beneficial interest. But as to what the grant 
comprised, the lower Court made a mistake due to inadvertance, 
-and that mistake alone the High Court rectified. The result 
was that out of the five items held by the lower Court to 
belong to the deity, the High Court excluded two of them, on 
the ground that the grant did not comprise them; to this 
extent the decree of the lower Court was varied. 


The proposed appeal by the archakas relates to the three 
items as to which the High Court’s decree has affirmed the 
lower Court's decision. It is contended that the decree passed 
by the lower Court is single and indivisible and that the decree 
of the High Court, which has not affirined it in its entirety, 
cannot be regarded äs an affirming decree. Ina recent case 
heard by Cornish, J., and myself, a similar contention was 
raised which we refuted in a considered judgment. The point 
was elaborately discussed there and it is unnecessary to repeat 
the reasons, which led us to the conclusion, that the oneness 
of the decree does not preclude the question being considered, 
whether it comprises one decision or several decisions. 
(Venkitaswami Chettiar v. Sekkutti Pillait.). The matter was 
discussed from the point of view, first of the case comprising 
several subject-matters and secondly of there being claims 
against several defendants. I put in the judgment delivered by 
me, several typical cases, in order to show the anomaly that 
would result, should the contention based on the singleness 
of the decree be allowed to prevail. The argument amounts 
to this; that when a decree is on its face single, it would 
be wrong to divide it up into parts. If this be correct, it 
would logically follow that when a decree deals with several 
alienees as from a Hindu widow, it should be treated as 
a single decree within the meaning of S. 110. This view 
was put forward but repeatedly repelled in several deci- 
sions such as Vaithilinga v. Somasundaram2 and Tayamma 
v. Varadacharyulu3, In a Calcutta case the learned Judges 
speak of “the enormity of the opposite view”: Bibhooti 
Bhooshan Datta v. Sreepati Dattas, In Venkitaswami Chettiar 
v. Sekkutti Pillail already cited, two propositions were deduced 
as flowing from certain decisions of the Judicial Committee; 





Es (1936) 71 M.L.J. 580: LL.R. 1937 M. 121. 
(1918) 36 MLJ 119: LL.R. 42 Mad. 228. 
3. ALR. 192 Mad. .827. ` 4. (1934) LL. R 62 Cal. 257. 
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first, when there are several subject-matters comprised in the 
lower Court’s decree, each should be regarded separately for 
deciding whether the High Court’s decree is an affirming one 
or not under S. 110 although in some cases the question 
whether the lower Court’s decree consists of one subject-matter 
or several subject-matters may present some difficulty ; secondly, 
as regards the subject-matter to which the proposed appeal to 
the Privy Council relates, it makes no difference whatsoever 
whether the lower Court’s decision has been varied to the 
prejudice of the applicant or in his favour. 

Turning to the facts here, there can be no doubt that the 
excluded items stand on a footing different from the rest, and 
the High Court’s decree must be treated as having affirmed the 
lower Court’s decision in regard to three items and reversed it 
in regard to the remaining two. A careful reading of the 
relevant provisions will in my opinion dispel all difficulty. 
Ss. 109 and 110, Civil Procedure Code, deal with the matter 
under consideration and must be read together. To quote the 
material words: 


1. An appeal shall lie to His Majesty in Council from any decree passed 
in appeal by a High Court. (S. 109.) 


2. Where the decree appealed from affirms the decision of the Court 
immediately below the Court passing such decree, the appeal must involve 
some substantial question of law. (S, 110.) 


The contention put forward misses the significance of the 
two different expressions employed in these provisions. In 
connection with the High Court, the words used are, “the 
decree”, whereas in regard to the lower Court, the expression 
is “the decision”. I fail to see why these two expressions 
should be held to mean exactly the same thing. . It is reasona- 
ble to hold that the Legislature employed two different expres- 
sions to convey two different ideas. A single decree may 
comprise several decisions and each decision may relate to a 
distinct subject-matter. It is all the more necessary that this 
distinction should be kept in view, as by ignoring it several 
anomalies would result as already shown. As observed in my 
judgment in Venkitaswami Chettiar v. Sekkutti Pillai! cited ` 
above: 7 


“As a question of construction, we fail to see why when there are several 
decisions in respect of several subject-matters, the decree embodying those 
decisions should, by some fiction, be regarded as one and entire,” 





1. (1936) 71 M.L.J. 580. 
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After again considering the matter very carefully I see no 
‘reason to depart from this view. It may be mentioned that 
this decision has since been followed in Baboo Lal v. Sri Rami. 


In the result, leave is refused and the petition in C.M.A. 
No. 125 of 1934 also is dismissed. 

The applicant will pay the respondent’s costs in all the 
petitions. We fix the advocate’s fee in C.M.P. No. 3311 of 
1937 at Rs. 60 and in each of the remaining eight petitions at 
Rs. 30. 

Abdur Rahman, J.—While the case was being argued, I 
was placing a grammatical construction on the wordings of 
S. 110, Civil Procedure Code, and was inclined to the opinion 
that if a decree passed by the High Court modified the decision 
of the Subordinate Court in any respect, a party would be 
entitled to get leave to appeal to the Privy Council as long as 
the subject-matter was of the requisite value; and that it was 
unnecessary for him to show that a substantial question of law 
was also involved in the case. In view of the fact however 
that there were a fairly large number of decisions of various 
High Courts taking a different view, I was not quite confident 
of the interpretation which was being placed by me. I had 
assumed of course that the word “decision” used in S. 110 was 
employed by the Legislature to express the decision of the 
entire suit. Toa certain extent I was relying on the interpre- 
tation placed on that word by their Lordships of the Privy 
Council in Tassadug Rasul Khan v. Kashi Ram?, 


On a further consideration and after some discussion with 
my learned brother, I had to alter my opinion and fall in with 
his view, which he has now expressed in his judgment, to the 
effect that the word “decision” employed in S. 110 could be 
reasonably construed only in the manner suggested by him. I 
am still of the opinion that if the word ‘decree’ had been used 
in the section in place of the word “decision”, the interpreta- 
tion placed by me initially would probably be the correct one. 
But having regard to the fact that a permission for appeal to 
the Privy Council was being hedged in by several qualifications, 
I had to agree that the word ‘decision’ must have been 
employed by the Legislature to convey something different 
from either a judgment or a decree. The decree may comprise 


1. (1937) I.L.R. 18 Lah, 268, 
2 (1902) L.R. 30 L.A. 35: I.L.R. 25 AU. 109 (P.C.). 
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a number of decisions in respect of various subject-matters 
which may have been permitted by the Civil Procedure Code 
to be joined in one suit and if the decision of every subject- 
matter can be called a decision of that subject-matter, there is 
no reason to hold that the decision must necessarily be taken to 
‘cover the decision of all the subject-matters involved in a suit. 

I would therefore agree with the order proposed by my 
learned brother. 

K. C. Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE. 
Horwitz, : 


Mathukumalli Ramayya and 





others .. Petitioners* (Appellants-Respon- 
; dents) 
v. : 
Uppalapati Lakshmayya .. Respondent (Respondent-Appel- 
lant). 


Civil Procedure Code (V of 1908), S. 110—Leave to appeal to Privy: 
Council—Decree whether always inseparable as regards claims. 

It has generally been held in this Court that in cases of this kind where 
parties claiming under various alienations are brought before the Court, the 
mere fact that the rules of ‘procedure permit the claims to be joined in one 
suit does not justify the decree being treated as single and inseparable when. 
the appellate Court confirms the lower Court’s decree in respect of some of 
the parties and reverses it as against other parties. 

Venkiiaswami Chettiar v. Sekkutti Pillai, (1936) 71 M.L.J. 580: LL.R.. 
(1937) Mad. 121, followed. 

Where appeals arose out ofa suit filed by a reversioner for recovery of 

possession of the suit properties on the footing that as reversioner to the 
estate of the last male holder he was entitled to possession and there were 
two sets of alienees, one set who traced their title to the mother of the last: 
male owner and another to the widow of the last male owner and the lower 
Court dismissed the suit so far as the claim related to properties traced. 
through the mother and decreed the claim so far as it related to properties 
through the widow and two appeals were filed to the High Court one 
against so much of the lower Court’s decree as dismissed the suit in respect 
of certain properties and the.other filed by such of the defendants as had. 
been directed by the decree of the lower Court to surrender possession and 
the High Court allowed the appeal by the pistons and) dismissed the other 
appeal. 
Held, on application for leave °to T to Privy Council on 
both the appeals on the ground of their comprising a single decree, 
that the decree of the High Court could not -be regarded. as a 
single decree of the lower Court as it was opposed to several decisions of the’ 
Court, the latest being Venkitaswami Chettiar v. Sekkutti Pillai, (1936) 

* C. M. Ps. Nos. 89 and 90 of 1938. ', ' ` 24th January, 1938. 
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71 M.L.J. 580: LL.R. (1937) Mad. 121. So far as the High Courts decision 
` reversed the lower Court’s judgment in the one leave was granted as it 
otherwise satisfied the condition imposed by S. 110 and as regards the other 
appeal being an affirming decree leave was refused. 

Petition praying that in the circumstances stated therein 
and in the affidavit filed therewith, the High Court will be 
pleased to pass an order granting leave to appeal to His Majesty 
in Council against the decree of the High Court in A.S.No. 571 
of 1931 and A. S. No. 260 of 1932 on the file of the High 
Court and petition praying that in the circumstances stated in 
the affidavit filed therewith, the High Court will be pleased to 
issue an order directing the stay of further proceedings in 
execution of the decree in O. S. No. 67 of 1927 on the file of 
the Court of the Subordinate Judge of Guntur as modified by 
the decree of the High Court in A. S. Nos. 571 of 1931 and 
260 of 1932 pending disposal of the appeal preferred to His 
Majesty in Council and against the decree of the High Court 
in A. S. Nos. 571 of 1931 and 260 of 1932 aforesaid 
respectively. 


T. M. Krishnaswami Aiyar for K. Kameswara Rao for 
Petitioners. 


B. Somayya and M. S. Ramachandra Hae for Respondent. 
` The Court made the following 


ORDER. Varadachariar, J.—C. M. P. No. 89 of 1938.— 
This is an application for leave.to appeal to His Majesty in 
Council against the decree passed by this-Court in Appeals 
Nos. 571 of 1931 and 260 of 1932. The application is opposed. 


The appeals arose out of a suit filed by a reversioner for 
recovery of possession of the suit properties on the footing 
that as reversioner to the estate of the last male holder he is 
entitled to possession. There were two sets of alienees in the 
case, one set of people who traced their title to the mother of 
the last male owner and another set of alienees who traced 
their title to: the widow of the last male owner. The lower 
Court dismissed the suit so far as it related to the properties 
claimed through the mother but it decreed the suit in respect 
of properties alienated by the widow of the last male owner. 


Appeal No. 260 of 1932 was filed by the plaintiff against so. 


much of the lower Court’s decree as dismissed the suit in 
respect of certain properties. Appeal No. 571 of 1931 was 
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filed by such of the defendants as had been directed by the: 
decree of the lower Court to surrender posséssion. In this 
Court Appeal No. 260 of 1932 was in the main allowed but. 
Appeal No. 571 of 1931 was dismissed. 

It is not disputed that even taking the two appeals 
separately, the properties involved in each of them exceed 
Rs. 10,000 in value. So far as Appeal No. 260 of 1932 is. 
concerned, the decision of this Court undoubtedly reversed the, 
decision of the lower Court. The petitioners are therefore 
entitled to an order granting them leave to appeal in Appeal 
No. 260 of 1932. But as the decision in A. S. No. 571 of 1931 
confirmed the decree of the lower Court in respect of the 
properties therein involved and as against the parties concerned 
therein, it seems to us that the petitioners are not entitled to a 
certificate in that appeal unless they also satisfy the Court that 
there is a substantial question of law involved. 

Mr. T. M. Krishnaswami Aiyar, the learned Counsel for 
the petitioners, contended that as both the appeal arose out of 
the same suit, the decree of this Court must be regarded as a 
single decree and as it at least in part modified the decree of 
the lower Court, the petitioners are entitled to appeal against 
the whole decree taking the appeals together. This contention 
is opposed to several decisions of this Court, the latest being 
Venkitaswami Chettiar v. Sekkutti Pillait. It has generally 
been held in this Court that in cases of this kind where parties. 
claiming under various alienations are brought before the 
Court, the mere fact that the rules of procedure permit the 
claims to be joined in one suit does not justify the decree 
being treated-as single and inseparable when the appellate 
Court confirms the lower Court’s decree in respect of some of ` 
the parties and reverses it as against other parties. 


Mr. Krishnaswami Aiyar next contended that even in 
Appeal No. 571 of 1931 the appellants proposed to raise the 
question arising in the appeal against Appeal No. 260 of 1932, 
namely, that Bangaramma had perfected her title by prescrip- 
tion before the new Act came into force. But the alienees 
interested in Appeal No. 571 of 1931 claimed under Achamma 
the widow of the last male holder who admittedly came into. 
possession of these properties even before twelve years from 





1. (1936) 71 M.L.J. 580: I.L.R. (1937) Mad. 121, 
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her husband’s death had expired and whose possession cannot 
be held to be adverse to the estate. We therefore see no 
substance in the proposed contention so far as Appeal No. 571 
of 1931 is concerned. We are accordingly unable to grant a 
certificate in respect of Appeal No. 571 of 1931. 

A certificate will issue in respect of Appeal No. 260 of 
1932 that the case satisfies the requirements of S. 110, Civil 
Procedure Code. There will be no order as to costs on this 
petition, as the parties have succeeded in part and failed in 
part. 


Leave to appeal granted in one appeal 
and refused in the other. 


K. C. 
[FULL BENCE] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LroneL Leaca, Chief 
Justice, Mr. Justice Mapsavan Nar, Mr. JustIcÉ VARADA- 
CHARIAR, Mr. Justice Lagsaumana Rao AND Mr. JUSTICE 
STODART. 


Bademian Saheb (Adjudged Insol- 


vent) and another .. Petitioners* (Petitioner 
and Nil). 
v. 
P. M. Jankan Saheb .. Respondent (Respon- 
i l dent). 


Civil Rules of Practice—Rules made under Civil Procedure Code of 
1882—Not re-enacted under Part X of Civil Procedure Code of 1908—Rules 
inconsistent with rules in Civil Procedure Code, 1908, First Schedule—If 
invalid—Rr. 114 to 120 of Civil Rules of Practice—Inconsistency with O, 20, 
r. 17, Civil Procedure Codem=—Rr. 114 to 120 to that extent invalid. 


Civil Rules of Practice made under the Code of 1882, but not re-enacted 
and ‘published in accordance with the procedure prescribed in Part X of the 
Code of Civil Procedure, 1908, are invalid, if, and in so far as, they are 
inconsistent with any of the rules of the First Schedule of the latter Code. The 
Civil Rules of Practice relating to suits for the dissolution of partnership and 
the taking of accounts, in so far as they require that questions of irregularity 
or fraud should be raised and determined before the case is remitted to the 
Commissioner for the taking of the accounts, are inconsistent with the provi- 
sions in O. 20, r. 17, Code of Civil Procedure, which allows questions of 
irregularity and fraud to be raised before the Commissioner even after the 
case is remitted to the Commissioner if the Court considers that this should 





* C. R. P. No. 1192 of 1934. 17th January, 1938. 
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be done and therefore the Civil Rules of Practice which insist on questions of 
irregularity and fraud being decided before the preliminary decree is passed 
in a partnership suit are invalid. 


In re The District Munsiff of Tiruvallur, (1911) 24 M.L.J. 637: LL.R. 37 
Mad, 17 (E.B.), overruled. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the District Munsiff of Dharmapuri, 
dated 10th February, 1934 and passed in L.A. No. 71 of 1934 in 
O.S. No, 117 of 1933. 

C. S. Swaminadhan for Petitioners. 


V.C. i and N. C. Vijiaraghava Chariar i 
Respondent. 


The Court (Venkataramana Rao, J.) made the following 

OrpvER.—The order of the learned District Munsiff is in 
accordance with rr. 114 to 120 of the Civil Rules of Practice 
but it is contended by Mr. C. S. Swaminathan that the said 
rules are ulira vires as being in conflict with O. 20, r..17, Civil 
Procedure Code and as not having been framed in the manner 
and by the authority prescribed by the new Code for making 
valid new rules and for altering existing rules. When a ques-. 
tion arose with reference to rr. 179 and 180 of the previous 
Rules of Practice, Sadasiva Aiyar, J., in Visewanadhan Chetty 
v. Arunachalam Chetty! took the view that they were ultra 
vires under similar circumstances. As the question involved in 
this case affects the practice to be followed in the whole presi- 
dency, I think it is desirable that this matter should be disposed 
of by a Bench. I accordingly refer this case to a Bench. 

[This case having been referred to a Bench, came 
on for hearing on Monday, the Ist February, 1937, and the case 
having stood over for consideration till Monday, the 8th day of 
February, 1937,] 

The Court (Beasley, C.J. and Venkataramana Rao, J.) 
made the following 

ORDER OF REFERENCE.—The question raised i in this revi- 
sion petition relates to the validity of certain Civil Rules of 
Practice made under the Code of Civil Procedure, 1882, but 
not re-enacted in accordance with the procedure laid down in 
Chapter X of the Code of 1908, and which are inconsistent 
with the rules in the First Schedule of the latter Code. The 





1. (1920) 39 M.L.J. 608: LL.R. 44 Mad. 100 at 110 (F.B.). 
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relevant provision on this matter is S. 157 of the Code of 1908 
in and by which the rules framed under, the Code of 1882 
“so far as they are consistent with this Code (1908), have the 
same force and effect as if they have been made under this 
Code and by the authority empowered thereby in this behalf.” 


In The District M unsiff of Tiruvallur, In rel, a Full Bench 
had to consider this question. The particular matter for consi- 
deration before them was whether the rules made by the Local 
Government under S. 269 of the Code of 1882, though incon- 
sistent with O. 21, r. 43 of the Code of 1908 have any legal 
effect. They were of the opinion that the said rules not being 
inconsistent with the Code, as distinguished from the orders in 
the First Schedule to the Code, were in force. The learned 
Judges seem to interpret “the Code” in S. 157 as meaning 
“the body of the Code”. It is desirable to point out that “Code” 
has been defined in S. 2 as including rules; and S. 121 enacts: 

“ That the rules in the frst schedule shall have effect as if enacted in the 
‘body of the Code until annulled or altered in accordance with the provisions 
of this part.” (Part X.) 

The Legislature, when it desires to draw a distinction 
between the body of the Code and the rules in the First 
Schedule expressly makes mention of the “body of the Code.” 
(See Ss. 121 and 128.) In the Full Bench decision there is 
no discussion of the provisions of the new Code here adverted 
to by us, and the learned Chief Justice who delivered the 
leading judgment observed that the point was not free from 
doubt. Since this decision, whenever the question came up for 
decision, learned Judges who had to deal with it expressed a 
contrary view. In Viswanadhan Chetty v. Arunachalam Chetty2, 
Sadasiva Aiyar, J., observed that the rr. 179 and 180 of the 
Civil Rules of Practice which were found inconsistent with the 
tules of the First Schedule were ultra vires: 


“as not having been framed in the manner and by the authority prescrib- 
ed by the new Code for the making of valid new rules and for altering 
existing rules.” j 


These have been since re-enacted in accordance with the. 


procedure prescribed by the new Code. In Immidisetti Dhana- 

raju v. Motilal Daga’, Thiruvenkatachari, J., held that r. 184 of 

the Civil Rules of Practice was ultra vires as being inconsis- 

tent with O. 21, r. 53, Civil Procedure Code. We may here 
1. (1911) 24 M.L.J. 637: L.L.R. 37 Mad. 17 (F.B), 


2. (1920) 39 M.L.J. 608: I.L.R. 44 Mad. 100 at 110 (F.B.). 
3. (1929): 57 M.L.J. 264: LL.R. 52 Mad. 563 (F.B.). 
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mention that in Venkataswami v. Venkataramana Raol, a Divi- 
sion Bench (Madhavan Nair and Cornish, JJ.) was of the 
opinion that r. 184 would be ‘ultra vires but for S, 51 of the: 
Code. Ina recent decision reported in Murugappa Chettiar v. 
Ramasami Cheitiar2, Venkatasubba Rao, J., held that r. 199 of 
the Civil Rules of Practice, to the extent to which it is opposed 
to and inconsistent with the provisions of the first schedule, 
cannot take effect. He was of the opinion that In re The 
District Munsiff of Tiruvallur3 did not lay down any general. 
rule. It seems doubtful if In re The District Munsiff of Tiru- 
vallur8 can be distinguished on this ground. As the matter is. 
one of considerable importance, affecting as it does the practice 
in the Presidency and we feel doubts as to the correctness of 
the decision in In re The District Munsiff of Tiruvallur3, we- 
refer for the decision of a Full Bench the following question: 

“Are Civil Rules of Practice made under the Code of 1882 but not 
re-enacted and published in accordance with the procedure prescribed in Part. 
X of the Code of 1908 and inconsistent with any of the rules of the First 
Schedule of the latter Code valid and have they any legal effect?” 

[This petition came on for hearing before the Full Bench. 
as constituted on Monday, the 3rd January, 1938, in pursuance 
of the aforesaid Order of Reference to a Full Bench.] 

C. S. Swaminathan for Petitioners. 

N. C. Vijiaraghavachariar and V.C. V Ssanioknoun for 
Respondent. 

The opinion of the Court was expressed by 

The Chief Justice.—The petitioner filed a suit in: 
the Court of the District Munsiff of Dharmapuri for the taking- 
of accounts of a partnership. A preliminary decree was passed’ - 
on the 9th of October, 1933 and the District Munsiff appointed: 
a Commissioner to take the accounts. The plaint contained no- 
allegation of irregularity or fraud, but during the taking of 
the accounts the petitioner wished to urge that certain transac-- 
tions had been suppressed by the respondent and consequently 
asked that these matters should be inquired into. On objec-- 
tion being raised to this course the petitioner applied to the- 
Court for an order directing the Commissioner to inquire into. 
the alleged irregularities. By an order dated the 10th of- 
February, 1934, the District Munsiff held that it was beyond. 
the province of the Commissioner or the Court to embark om 

1. (1934) 67 MLJ. 669: LL.R. 58 Mad. 285. 


35) 42 L, W. 5 
3. (1911) 24 M.L.J. 637: LL.R. 37 iad. 17 (F.B.). 
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an inquiry into these allegations. He considered that it was 
then too late. The petitioner had had an opportunity of 
inspecting the accounts and as no objection had been raised 
before the passing of the preliminary decree the petitioner 
must be deemed to have waived all objections. The petitioner 
thereupon applied to this Court for revision of the order. The 
matter came before Beasley, C.J. and Venkataramana Rao, J., 
on the 8th February, 1937. Feeling some doubt as to the 
correctness of the decision of the Full Bench of this Court in 
In re The District Munsiff of Tiruvallur1, the following ques- 
tion was referred to a Full Bench of five Judges: 


“ Are Civil Rules of Practice made under the Code of 1882 but not re- 
enacted and published in accordance with the procedure prescribed in Part X 
of the Code of 1908 and inconsistent with any of the rules of the first 
schedule of the latter Code valid and have they any legal effect?” 


The Court as now constituted is called upon to give the 
answer. 

The Civil Rules of Practice relating to suits for the 
dissolution of partnership and the taking of accounts are 
inconsistent with O. 20, r. 17 of the Code of Civil Procedure 
and it is this fact which has given rise to the question now 
under discussion. The Civil Rules of Practice require ques- 
tions of irregularity or fraud to be raised and determined 
before the case is remitted to the Commissioner for the taking 
of the accounts. O. 20, r. 17 of the Code of Civil Procedure, 
however, states that the Court may either by the decree direct- 
ing an account to be taken or by any subsequent order give 
special directions with regard to the mode in which the account 
is to be taken and in particular may direct that in taking the 
account the books of account in which the accounts in question 
have been kept shall be taken as prima facie evidence of the 


truth of the matters therein contained with liberty to the . 


parties interested to take such objection thereto as they may be 
advised. Therefore the Code allows questions -of irregularity 
and fraud to be raised before the Commissioner if the Court 
considers that this should be done. It is to be observed that 
the Civil Rules of Practice were framed under the Code of 
1882, which did not contemplate a preliminary decree in a 
partnership suit. 

In order to answer the question referred it is necessary to 
examine certain provisions of the Code of 1908. S. 2 (1) 
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makes it clear that the Code includes the rules in the First 
Schedule. Therefore O. 20, r. 17, is as much a part of the 
Code as the sections forming the body of the Act. S. 121 
states that the rules in the First Schedule shall have effect as 
if enacted in the body of the Code until annulled or altered in 
accordance with the provisions of Part X, which comprises 
Ss. 121 to 131. Under S. 122, High Courts established under 
the Indian High Court Act, 1861, or the Government of India 
Act, 1915, may, from time to time, after previous publication, 
make rules regulating their own procedure, and the procedure 
of Civil Courts subject to their superintendence, and may by 
such rules annul, alter, or add to all or any of the rules in the 
First Schedule. S. 123 gives power to constitute a Rule Com- 
mittee of the High Court and states how the Committee shall be 
composed. S. 124 requires the Committee to report to the High 
Court on any proposal to annul, alter or add to the rules in the 
First Schedule or to make new rules and states that before 
making any rules under S. 122 the High Court shall take such 
report into consideration. S.126 says that the rules made 
under Part X shall be subject to the previous approval of the 
authority prescribed by the proviso to S. 107 of the Govern- 
ment of India Act, 1915. So far as this Court is concerned, 
the authority is the local Government. $. 127 provides that 
the rules so made and approved shall be published in the 
Gazette of India or in the local Official Gazette, as the case 
may be, and shall from the date of publication or from such 
other date as may be specified have the same force and effect, 
within the local limits of the jurisdiction of the High Court 
which made them, as if they had been c ntained in the first 
Schedule. 


S. 157 stipulates that the rules made under the Code of 
1882 shall so far as they are consistent with the Code of 1908 
have the same force and effect as if they had been made under 
the new Code, but such rules must not be inconsistent with 
the new Code. If they are inconsistent the old rules cease to 
have validity. When the Code of 1908 was enacted, the Civil 
Rules of Practice then in force were not re-enacted and 
published in accordance with the provisions of Chapter X, 
No steps were taken under this Chapter and the validity of the 
present rules therefore depends entirely on the provisions of 
S. 157. As that section limits the validity of the old rules to 
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such rules as are consistent with the present Code, it follows 
that rules which insist on questions of irregularity and fraud 


being decided before the preliminary decree is passed ina - 


partnership suit are invalid. 

As I have indicated, this reference has been necessitated 
‘as the result of the decision in The District Munsiff of 
Tiruvallur, In rel. That case was decided by Arnold White, 
C.J., and Munro and Sankaran Nair, JJ. The question there 
was whether the rules made by Government under S. 269 of 
the Code of 1882 remained in force until rules were framed 
by the High Court under the new Code, though they might be 
inconsistent with O. 21, r. 43 of the new Code. The Court 
held that they did remain in force; and the reasoning given 
can be gathered from the following passage in the judgment of 
the learned Chief Justice at page 20 of the report :— 

“There is nothing in the Code of 1908, as distinguished from the orders 
in the first schedule to the Code, which is inconsistent with the rules issued 
under S. 269, though there is an inconsistency between the rules and O. 21, 
r. 43. But the High Court has power to alter the rules in the first schedule. 
This being so, I do not think it follows that, because the rules made under 
the old section are inconsistent with the rules in the schedule, they are not 
consistent with this Code, within the meaning of S. 157. 

“The point is not free from doubt, but until rules are made by the 
High Court, I think the rules made by Government under S. 269 of the old 
Code are in force. 

“S, 157 is an enabling, not a repealing, section. The rules have never 
been expressly repealed and I donot think we are bound to hold they are 
implicitly repealed by virtue of the words ‘so far as they are consistent with 
this Code’, which occur in S, 157.” 

The learned Judges obviously overlooked the fact that by 
virtue of S. 2 (1) the rules in the First Schedule of the Code 
of 1908 are as much a part of the Code as the sections them- 
selves and it follows that if there is inconsistency between the 
old rules and the rules of the new Code, the old rules must go. 

It is not necessary to refer in detail to the other cases 
mentioned in the Grder of reference. They have been suff- 
ciently dealt with there. It is quite clear that In re The District 
Munsiff of Tiruvallur! was wrongly decided and must be 
over-ruled. We accordingly answer the question referred in 
this way: The Civil Rules of Practice made under the Code 
of 1882 but not re-enacted and published in accordance with 
the procedure prescribed in Part X of the Code of 1908 are 
invalid if and in so far as they are inconsistent with any of the 
rules of the First Schedule of the latter Code. 


1. (1911) 24 M.L.J. 637: I.L.R. 37 Mad. 17 (F.B.). 


E.B. 


Bademian 
Saheb 


v. 
Jankan 
Saheb. 

Leach, C.J.' 


F.B. 


Bademian 
Saheb 


v. 
Jankan 
Saheb. 


puuma 


Leach, C, J. 


P.C. 
Commise 
sioner of 


Income-tax, 
Madras 


v. 
Fletcher. 


502 THE MADRAS LAW JOURNAL REPORTS. [1938 


[This Civil Revision Petition coming on for final hearing 
this day after the expression of the aforesaid opinion of the 
Full Bench,] 

The Court (The Chief Justice and Lakshmana Rao, J.) 
delivered the following 

JupGMENT.—The application for revision will be granted 
and the case remitted to the District Munsiff to be dealt with 
in the light of the judgment of the Full Bench in this case. 


There will be no order as to costs. 
S. V. V. =e iRevision allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :-—Lorp MAUGHAM, SIR LANCELOT SANDERSON 
AND SIR GEORGE LOWNDES. i 


The Commissioner of Income-tax, Madras .. Appellani* 
i v. 


B. J. Fletcher .. Respondent. 


Revenue—Income-tax—Limited company—Payment by company of a 
lump sum to officer of the company on his retirement—Payment made from 
a fund administered by directors—Fund composed of bonuses paid in by 
directors at their discretion—Full discretion in directors as to which 
officers to enjoy benefits of fund—Whether sum paid to officer assessable to 
tax—Indian Income-tax Act (XI of 1922), S. 4 (3) (v). 

An official of a limited company, after a long period of service with the 
company, was paida sum of money by the company on his retirement. The 
payment was made out of a fund the material rules governing which were to 
the effect that the sums to be allotted to the fund from time to time were 
entirely in the discretion of the directors of the company; that the bonuses 
allotted should be divided up between officers of the company in proportion 
to the amount of their salaries at the time the bonus was paid in; that no 
officer should have any claim to benefit under the fund until he left the 
company after completing a prescribed period of service with it; that if any 
officer should leave the company before the expiration of the prescribed 
period the sum standing to his credit in the fund should be apportioned to’ 
the credit of the other officers participating init; and that the directors of the 
company should have an absolute discretion as to which of the company’s 
officers should be eligible to enjoy the benefits of the fund. Those rules were 
communicated to the officers. 

Held, that the allotments made to the fund in the names of officers were 
not in the nature of salary for current services, but merely part of a sum 
which the company voluntarily offered to pay its employees on termination of 
their service, and that accordingly the sum paid to an officer on his retirement 
was a payment in lieu of pension and not “income” and that it was therefore 
not liable to income-tax. ` 

Decision of the Madras High Court in Commissioner of Income-tax, 
Madras v. Fletcher, (1935) 69 M.L.J. 611 (F.B.), affirmed. 








* P. C. Appeal No. 122 of 1936. “14th June, 1937. 
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Appeal from a decision of the High Court of Madras 
(Beasley, C.J., Cornish and Pandrang Row, JJ.; Beasley, Ci. 
dissenting) on a reference under S. 66 of the Indian Income- 
tax Act, 1922, made by the Commissioner of Income-tax, 
‘Madras. The judgment of the High Court is reported in 
Commissioner of Income-tax, Madras v. Fletcher'. 

J. M, Tucker and W. Wallach for the Crown.—The lump sum 
received by the respondent was received as accumulated bonuses 
in addition to his salary, and as such was taxable under S. 7 of the 
Act. On a proper construction of the rules governing the fund, 
the judges of the High Court should have held that each half year’s 
bonus as soon as credited to the employee was remuneration for his 
services in addition to salary, the payment itself being deferred 
‘until retirement. Cornish and Pandrang Row, JJ., were wrong in 
holding that because the sum in question was paid to the respon- 
dent as a voluntary payment it should not be regarded as a gratuity 
received by the respondent in addition to his salary within the 
meaning of S.7, They were also wrong in holding that the pay- 
ment was in substance the payment of a lump sum in lieu of 
-pension and on that account exempt under S. 4 (3) (v) of the 
Act, The provisions of the Indian Acts governing thiscase and of 
corresponding English Acts are substantially similar, S.3 of the 
Indian Act of 1922 may be compared with S. 1 of the English 
Income-tax Act, 1918. The provision in the English Act which 
corresponds with S. 7 of the Indian Act is Case II of Sch. D and 
Sch. E of the English Act. The definition of salaries in the Indian 
Act includes not only gratuities but all profits received in 
addition to salary or wages. When the company decided to set 
aside money for the purposes of the fund, the employees appointed 
to benefit by the fund became entitled to their share subject to the 
fulfilment subsequently of certain conditions. Once he has satis- 
fied the conditions, an employee is absolutely entitled to claim on 
his retirement the sup standing to his credit in the fund, and the 
sum when claimed comes to him under his contract of employment 
and falls within the charging words of the Act. The payment in 
question here was neither a windfall nor received in commutation 


of pensions within the meaning of S. 4 (3) (v) of the Act of © 


1922, Counsel referred to Henry v. Foster’, Edwards v. Roberts8, 
. Commissioner of Income-tax, Bengal v. Shaw, Wallace & Co. and 
Commissioner of Income-tax, Burma v, Rangoon Electrical Tram- 
way and Supply Co., Ltd.5 
1. (1935) 69 M.L.J. 611 (F B.). 
2. (1931) 16 T oe x Cases 625. 3. (1935) 19 Tax Cases 618. 


4, (1932) 63 M.L.J. 124: L.R. 59 L.A. 206: I.L.R, 59 Cal. 134 3 (P.C.). 
5. (1933) LL.R. 11 Rang. 70 (F.B.). 
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R. W. Needham, K.C.and F. H. Talbot for Respondent.— 
The lump sum paid to the respondent on his retirement 
from the service of the company was neither “income” nor 
“profits” nor “gains” within the meaning of the Act of 1922. The 
stim in question was in substance and in fact acapitalsum paid to 
the respondent in lieu of pension. As such it is clearly within the 
exemption conferred by S. 4 (3) (v) of the Act. The lump sum 
was the aggregate of sums to which the respondent had become 
indefeasibly entitled in prior years, and could accordingly not in 
any event be income of the respondent for the year 1932-33, 

14th June, 1937. Their Lordships’ judgment was delivered 
by 

Sır Grorce Lownpes.—The question for determination 
in this appeal lies in a small compass, but it involves a question 
of considerable nicety under the provisions of the Indian 
Income-tax law. It is, in effect, whether a sum of money 
payable to the respondent on his retirement after long service 
with an Indian company is taxable as part.of his income of the 
year in which his retirement took place. The learned judges 
in the Madras High Court by whom the case was heard have— 
not unreasonably, as their Lordships think—differed in their 
conclusions and in the reasoning upon which those conclusions 
were arrived at. 

The facts may be stated shortly. The respondent was an 
employee of the Buckingham & Carnatic Company, Ltd., and 
was paid a monthly salary with a half-yearly bonus, both of 
which were taxed in the ordinary course, and his liability in 
this respect was not challenged. He retired in February, 1933, 
and was then entitled to receive from the company a sum of 
Rs. 36,794 which stood to his credit at that date in a fund 
called “ The Officers’ Retiring Fund.” It is with this sum that 
the present appeal is concerned. 

The fund was constituted and managed by the company 
under the following rules :— 

1. All bonuses which the Company may from time to time allot to credit 
of this Fund shall be invested and accumulated at the discretion of the Direc- 
tors. All interest accruing on the fund shall be dealt with in the manner 
provided in the next rule and as if such interest was a bonus allotted by the 
Company. 

2. Every bonus shall in the first instance be apportioned as between the 
officers of the Company for the time being in proportion to the salaries drawn 
by them respectively at the date of the allotment of such bonus by the 


Company and shall be credited in such proportions to such officers in account 
with the fund. Provided always that no officer shall have any claim against 
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the Company in respect of any bonus or otherwise as regarding this fund 
until he leaves the service of the Company and shall have previously served 
„the Company continuously and satisfactorily for the period required of him 
under these rules. 

3. The period of such service shall as regards all officers who shall 
have come out from England to join the service of the Company be six 
consecutive years and shall in the case of officers who have been engaged by 
the Company in India or any place east of Suez be ten consecutive years. 
Provided always that the Directors may in their discretion yary such latter 
period of ten years to one of six years. 

4. On any officer who shall have served the Company for the full con- 
secutive period required of him by these rules leaving the service of the 
Company, the.Company will pay to him the aggregate amount of his share in 
the various bonuses that may have been credited to the fund by the Company, 
during the period of his service with the Company. 

5. In the event of the death of any officer during, or after having com- 
pleted, the said term of service, the shares standing tothe credit of the 
deceased shall be paid to his legal representative. 

6. Inthe event of any officer leaving the service of the Company or 
being dismissed before having completed the term of service hereby required, 
the sums standing to his credit shall be apportioned to the credit of the other 
officers then inthe employ of the Company in the same way as if such sums 
were a bonus allotted by the Company. 

7. Nothing herein contained shallin any way be taken as restricting the 
powers of the Company, from at any time dispensing with the services of, or 
dismissing any officer, and any officer whose services shall be dispensed with, 
or who shall be dismissed before the full period of service required of him 
under these rules, shall have no claim whatsoever against the fund. 

8. The Directors of the Company for the time being shall have full dis- 
cretion as to which of the officers or employees of the Company shall from 
time to time be eligible for the benefit of this fund, and as to any alteration 
or addition to these rules, and the decision of the Directors on such points, 
and as to the meaning of these rules, and on all other matters in any way 
connected with the fund of the administration of same shall be final and con- 

clusive. 


The rules were apparently communicated to the employees, 
and those who were placed upon the fund were given “pass 
books” in which were entered the amounts credited to them 
from time to time under the rules. Their Lordships think 
that the effect of this procedure was to create a trust in their 
favour which each of them could enforce upon fulfilment of 
the conditions by which his interests were bound, and it is not 
disputed that the respondent was so entitled. But their Lord- 
ships do not think the equitable nature of the respondent’s 
claim affects in any way the question now in issue. 

On the respondent’s retirement, the company, acting 
under S. 18 (2) of the Income-tax Act, 1922, deducted from 
the Rs. 36,794, which the assessor claimed to be part of his 


salary, the appropriate tax, and presumably passed it on to the 
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Government. The respondent claimed a refund, but this, was 
refused, and, after the usual departmental references, the 
matter came up to the High Court under S. 66 (1) of the Act. 

The question referred for the Court’s determination was 
whether the sum of Rs. 36,794 paid to the respondent in 
1932-33 was income liable to tax or was a capital sum exempt- 
ed under S. 4 (3) (v) of the Act or otherwise. The 
reference also covered another question which is. not material 
to the present appeal and has not been discussed before the 
Board. 

S. 4 (3) (v) is in the following terms :— 


p Any capital sum received in commutation of the whole or a portion of 
a pension, or in the nature of consolidated compensation for death or injuries, 
or in payment of any insurance policy, or as the accumulated balance at the 
credit of a subscriber to any such provident fund.” 


The reference was heard by the Chief Justice sitting with 
Cornish and Pandrang Row, JJ. Separate judgments were deli- 
vered by each of them. The learned Chief Justice held that the 
respondent was rightly assessed upon the sum in question. He 
was of opinion that.the case could not be brought within ‘the 
exemptions referred to by the Commissioner; that the allot- 
ments made to the respondent from time to time, which result- 
ed in the total sum of Rs. 36,794, were made for current 
services, and so were a part of his regulaf remuneration; that 
the sum in question was nota gift or an act of grace on the part 
of the company or in the nature of a windfall, but that it was 
in reality payment of deferred salary and therefore taxable in 
the year in which it was paid. 

Cornish, J., took the opposite view. He thought that the 
nature of the fund from which the payment was made showed 
that it was not part of the respondent’s “salary”, but that it was 
a lump sum paid on retirement, in its nature indistinguishable 
from a similar sum paid under a provident fund which, apart 
from its specific exemption under the Act, could not, in accord- 
ance with the judgment in Commissioner of Income-tax, 
Bengal v. Shaw, Wallace & Co.1, be regarded as income. 


Pandrang Row, J., came to the same conclusion as 
Cornish, J., but on somewhat different reasoning. He thought 
that the payment was made by the company not as employer 
but as trustee, and that this was in itself sufficient, apparently, 


1. (1932) 63 M.L.J. 124: L.R, 59 LA, 206 at 214: LL.R. 59 Cal. 1343 (P.C.). 
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to take it out of the category of salary—a view with which 
their Lordships are unable to concur. He also held that it 
was a lump sum payment in liew of a pension, and therefore 
equivalent to a pension commutation which is specifically 
exempted under S. 4 (3) (v). 

The question referred by the Commissioner was, in accord- 
ance with the opinion of the majority of the Court, answer- 
ed in “favour of the respondent. The present appellant, the 
Commissioner of Income-tax, was, by Order in Council dated 
the 30th April, 1936, granted special leave to appeal upon the 
condition that he paid in any event the costs of the respon- 
dent as between solicitor and client. 


Before their Lordships it has been contended that the 
sum in question is taxable under the head “‘salaries’” which, by 
S. 7 (1) of the Act, includes any profits received by an assessee 
in addition to his salary, and the judgment of the Chief Justice 
is supported on this ground. Their Lordships have also been 
invited to consider the corresponding provisions of the law in 
this country and the cases decided thereunder, special reliance 
being placed on the judgments of the Court of Appeal in 
Henry v. Foster}. Their Lordships are, however, unwilling 
to embark on a critical comparison of two Acts which admit- 
tedly differ widely in their scope and details: this has been 
laid down in a previous judgment of the Board (see Commis- 

_ sioner of Income-tax, Bengal v. Shaw, Wallace & Co.2), and 
their Lordships see no reason to adopt a different course in 
the present case. 


Assuming that the sum in question was a “profit” arising 
from the respondent’s employment, the question still remains 
whether it was received by him as income or was in the nature 
ofa capital receipt. If it represented merely the payment of 
accumulated portions of a salary held up by the employers 
until the employee’s retirement, it would, their Lordships think, 
be received by him as deferred income and therefore be taxa- 
ble, and it is on this question that the decision of the case must 
turn. Their Lordships have no doubt that the answer must 
depend mainly on the constitution of the fund. The first point 
that emerges from an examination of the rules set out above is 


1. (1931) 16 Tax Cases 625. 
2. (1932) 63 M.L.J. 124: L.R. 59 I.A. 206 at 212: LL.R. 59 Cal. 1343 (P .C.). 
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that the sums to be allotted were entirely in the discretion of 
the company. They were not bound to make any allotment in 
any year, and it was only if an allotment was in fact made 
that the officer concerned could have any claim. This of itself 
tends to negative the idea that the allotments were part of the 
officer’s current salary. Nor is it suggested that it was part 
of the respondent’s original contract of service, that he should 
have the benefit of this fund; and unless the company chose to 
put him on the list he would nave no interest whatever in it. 
Even when so listed he would have no rights until he had 
served continuously and satisfactorily for a period of six years. 
And in no case could he make any claim upon the sums allot- 
ted to him until he retired. If he died before retirement, the 
payment of his share would be made to his legal representa- 
tive, and the appellant’s Counsel concedes that in that event 
no tax would be payable. The consideration of these factors 
leads their Lordships ‘to the conclusion that the allotments 
made to the fund in the name of an officer of the company 
were not in the nature of salary for current services, but 
were merely the measure of a sum which the company volun- 
teered to pay to him onthe termination of his service, and 
that this sum when paid was not “income” and therefore not 
taxable. 


The company did not pension its officers, but in lieu of 
doing so, and no doubt with the object of keeping deserving 
employees in its service, it promised such persons a lump sum 
on retirement to be computed on terms formulated by the rules 
of the fund. 


This was not, their Lordships think, within the specific 
exemptions of S. 4 (3) (v), and they are unable to accept the 
dictum of Pandrang Row, J., that a lump sum in lieu of a 
pension, where no pension is payable, is the same thing as the 
commutation of a pension already earned, and therefore within 
the words of the exemption. But they agree with Cornish, J., 
in thinking that such a payment is just as much a capital 
receipt in the hands of an employee as would be the payment 
of a lump sum from a provident fund on the employee’s retire- 
ment. The latter would, apart from the specific exemption in 
the clause under consideration, be, by its nature, capital and 
not income (see Commissioner of Income-tax, Bengal v. Shaw, 
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Wallace & Co.1) and it follows that the sum now in question 
must be treated in the same way. 

For the reasons given above, their Lordships will humbly 
advise His Majesty that the first of the two questions submit- 
ted to the High Court should be answered as follows:—* The 
sum of Rs. 36,794 payable to the respondent out of ‘ The 
Officers’. Retiring Fund’ in 1933 was not income liable to tax,” 
and that the appeal should be dismissed. 


The order for costs will follow the terms of the Order in 
‘Council of the 30th April, 1936.. 


Solicitors for Appellant: The Solicitor, India O ffice. 
Solicitors for Respondent: Percy Short & Cuthbert. 
R. C. C. ~ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
À Present :—MR. Justice BURN. 
Bondanthila ee and others .. Petitioners* (Accus- 
ed). 


Madras Gaming Act (HI of 1930), S. 5—W arrant under—Form of— 
Issue of warrant—Duty of the Magistrate—Reasons for his belief to be 
recorded. 


There is no prescribed form for warrant anaes S. 5o0f the Gaming Act. 
This section does not require the Magistrate to record anywhere his reasons 
for believing any information the police may have given him. It does not 
even require him to record the fact that he has reasons to believe that any 
place is used as a common gaming house. 


-Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First Class Magistrate 
of Mangalore in Criminal Appeals Nos. 17, 18 and 20 of the 
1937 preferred against the judgment of the Court of the 
Stationary Second Class Magistrate of Mangalore in C. C. 
No. 625 of 1936. 

K. Y. Adiga-and S. Ramayya Nayar for Petitioners. 


K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 


The Court made the following 


OrvER.—The contention that the Stationary Sub-Magis- 
trate’s warrant was'not issued under S. 5 of the Gaming Act 











1. (1932) 63 M.L.J. 124: L.R. 59 L.A, 206 at 214: LL.R. 59 Cal, 1343 (P.C). 
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cannot be accepted. The contents of the warrant show, as the 
learned Joint Magistrate has very properly observed that it 
was .in fact issued under S. 5 of the Gaming Act. I may 
remark that there is no prescribed form for warrants under 
S. 5 of the Gaming Act, and moreover that section does not 
require the Magistrate to record anywhere his reasons for 
believing any information the police may have given him. It 
does not even require him to record the fact that he has reason 
to believe that any place is used as a common gaming-house. 
All that it requires is that the Magistrate shall have reason to 
believe . . . . 3if he has, he can issue his warrant, not. 
in any particular form, but his warrant giving authority to a. 
Police Officer to do certain things. The requirements of S. 5 
are here complied with, and. the learned Joint Magistrate 
decided rightly that the presumption of S. 6 of the Act was 
available to the prosecution. 

There was other evidence also on which the findings of 
the lower Courts could be based. a 

I can find no ground for interference in revision and E 
dismiss this petition. 

S. V. V. — Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. 


Arumugha Goundan .. Appellant* (Plaintiff and Defendant} 


v. 
- Rangaswami Goundan 
and another .. Respondents (Defendants and Plain- 
tiffs). 


Trees—Overhanging branches of tree—Right of adjacent owner to cut— 
Intention of parties being to keep tree intact—Right to cut not to be allowed— 
Right to project branches of tree—Whether can be acquired as easement. 

The owner of a tree has no right to prevent a person lawfully in posses- . 
sion of land, into or over which its roots or branches have grown, from cutting: 
away so much of them as project into or over his land. But where the right 
to project the trees is transferred and the common intention of the parties is 
to keep intact the right of the owner to the overhanging branches the Court 
will refuse to award relief to the person who seeks to have the overhanging 
branches of the tree cut. 


Lemmon v. Webb, (1894) 3 Ch. 1 at 12and 14; Wheeldon v. Burrows, 


- (1879) 12 Ch. D. 31 and Aldridge v. Wright, (1929) 2 K.B. 117 at 133, referred 


to. 





— 


* L, P. As. Nos. 67 and 68 of 1936. 11th January, 1938. 


* 
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No right of easement can be acquired in respect of a tree which 
gradually projects over the neighbour’s land insensibly and by slow degrees. 
Lemmon v. Webb, (1895) A. C. 1, relied on. 


Appeals respectively under cl. 15 of the Letters Patent 
against the judgment of the Hon’ble Mr. Justice Venkata- 
ramana Rao dated 9th March, 1936 and passed in S. A. 
Nos. 158 and 159 of 1932—preferred réspectively against the 
decree of the District Court of Coimbatore in A. S. Nos. 388 
and 371 of 1930—O. S. Nos. 128 and 207 of 1930 respectively, 
District Munsiff Court, Coimbatore. 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Appellant. 

K. S. Destkan for Respondents. 


The judgment of the Court was delivered by 

Venkatasubba Rao, J—~Venkataramana Rao, J., has held* 
that the defendants are entitled to have so much of the 
branches of the tamarind tree cut off as project over their 
land. The plaintiff attacks this decision and his counsel has 
argued the appeal mainly as if the question involved were one 
of easement. That if the plaintiff’s case rested on an easement 
tight, it should fail, there can be no doubt. As the learned 
Judge rightly points ‘out relying on Lemmon v. Webb1 no right 
of easement can be acquired in respect of a tree which gradually 
projects over the neighbour’s land insensibly and by slow 
degrees. It is important in this case to ascertain the facts 
precisely in order to understand the correct principle applicable. 
Arguments based on a supposed easement right were advanced 
before us as before the learned Judge and this has imported 
considerable confusion into the case. A careful analysis 
of the facts will show that totally different considerations 
apply. We are concerned with three plots, namely, 333, 338/2 
and 338/1, which all belonged to a Hindu joint family. 338/2 
adjoins, on the south, plot 333 and is contiguous to it; 338/1 is 
to the east of 338/2. At a family partition 333 and 338/2 
(the two contiguous plots) fell to the defendants and 338/1 
fell to the share of their coparcener Palani. On 338/2 was 
standing the tamarind tree, which has given rise to the present 
dispute. Although the right of Palani to the plot 338/2 was 
extinguished by the partition, a right was conferred upon him 





* The judgment of Venkataramana Rao, J., under appeal is reported in 
Rangaswami Goundan v. Arumuga Goundan, (1936) 71 M.L.J. 296. 
1. (1895) “A.C. 1. 
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by its terms to a half share in the tree on that plot. In 1925, 
that is, subsequent to the partition, by Ex. A, Palani conveyed 
to the plaintiff (Arumugha) 338/1 together with his right to 
a moiety of the tree. In 1927 the defendants conveyed 338/2 
to the plaintiff, including likewise that half interest in the 
tree in question. Thus it will be seen first that the plaintiff 
became the owner of 338/2, while the defendants continued to 
own the contiguous plot 333 and secondly that the plaintiff 
became the full owner of the tamarind tree in the plot 338/2. 


Venkataramana Rao, J., after stating that the encroach- 
ment of the boughs would be a nuisance, asks, has the right - 
to commit the nuisance been granted? The right to overhang 
the branches is analogous to preservation of the prospect, and 
the learned Judge points out that in both these cases, the 
burden would be imposed over a vague, indefinite and possibly, 
an extensive area. So the question is, was the right granted 
to the plaintiff either expressly or by necessary implication? 
It is the previous unity of title and its subsequent severance 
that has given rise to the question in its present form; other- 
wise the matter would be free from all difficulty. The law 
undoubtedly is, that the owner of a tree has no right to prevent 
a person lawfully in possession of land, into or over which, its 
roots or branches have grown, from cutting away so much of 
them as project into or over his land (per Lindley, L.J., in 
Lemmon v. Webb1). But here the question is, do the facts 
already mentioned lead or not to the necessary inference that 
the right to project the branches has been conferred? From 
the very beginning the tamarind tree played an important 
part. First, let us take the partition. Palani was allotted a 
plot away from the one where the tamarind tree stood, but 
still he was given a half right in the tree. Secondly, when 
Palani sold his land 338/1 to the plaintiff, his half share to the 
tree was specifically conveyed. And thirdly when the plaintiff 
purchased from the defendants 338/2, their half right in the 
tree was likewise expressly mentioned and conveyed. What 
we here have is not a mere transfer of land, which in law 
would carry with it the transfer of the tree whether mentioned 
or not; more than that, the tree itself has been made the 
subject of the sale; this is of vital importance. Nor was this 


tree at the time of the sale a tiny plant or a sapling; it was, 


1. (1894) 3 Ch. lat 12 and 14. 
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as the learned District Judge points out, an ancient tree about 
100 years old, whose growth has practically ceased. It cannot 
be reasonably suggested that there has since been any 
additional burden imposed by the growing of the tree. It 
seems to us that the finding of the District Judge that by the 
common intention of the parties the right to project the boughs 
was transferred, ought not to have been disturbed. That the 
grantor shall not derogate from his grant, is a settled maxim. 
To allow the defendants to cut off the branches would be to 
violate the maxim. Venkataramana Rao, J., observes that if 
the plaintiff intended to have the right he claims, that should 
have been specially provided for in the sale deed. But on the 
contrary, the true position on the facts is, that had the defen- 
dants intended to reserve themselves the right to lop off the 
‘projecting branches, they should have expressly reserved it 
(see by way of analogy the passage in Halsbury’s Laws of 
England, New Edition, Vol. XI, S. 524 which is based on 
_ Wheeldon v. Burrows! and which has been cited by Sankey, L.J., 
in Aldridge v. Wright?). We therefore think that the learned 
District Judge whose judgment has been reversed is right. 
Venkataramana Rao, J., has held that the plaintiff has a 
right to enter (a right we presume, to be reasonably exer- 
cised) on the defendants’ land for removing the produce so 
long as the branches are allowed to project. So also the 
learned Judge has, by restoring the Munsif’s judgment, awarded 
‘to the plaintiff Rs. 10 as damages for the produce appropriated 
by the defendants from the projecting branches.. The correct- 
ness of these orders has not been questioned. 


In the result, the judgment of the District Judge is 
restored in toto, and as to the. costs incurred by the plaintiff in 
the High Court, the defendants will pay them. The costs are 
awarded in one only of the two appeals before us. 


B. V. V. Appeal allowed. 


A 


1. (4879) 12 Ch. D. 31. 2, (1929) 2K.B. 117 at 133, ` 
65 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VARADACHARIAR AND MR. 
Justice PANDRANG Row. 


Pamidimukkala Sitharamayya and 
others .. Appellants* (Defendants 
3 to 6) 
v. 
Ivaturi Ramayya and another .. Respondents (Plaintiffs). 


Court-Fees Act (VII of 1870), S, 4—Appeal memorandum—Court-fee not 
sufficiently paid—Application for extension of time to pay deficient court-fee 
—Dismissal—Memorandum of appeal whether could be accepted—Analogy of 
O.7,7r. 11 (c), Civil Procedure Code, not applicable, 

In view of the provisions of S. 4 of the Court-Fees Act, it cannot be said 
that a mere filing of a paper without the proper court-fee amounts toa 
proper presentation of the appeal for all purposes. The language of S. 149, 
Civil Procedure Code, itself seems to imply that in the absence of an order 
granting time under the section the presentation of the unstamped or 
insufficiently stamped memorandum of appeal will not amount to a valid 
presentation. 

Wherea memorandum of appeal was filed within time allowed by 
law but was presented on a court-fee of Rs. 5 while the valuation attached to 
the memorandum stated Rs. 224 odd was the court-fee payable and the 
papers were returned on more than one occasion to the party for various 
purposes and the appellant’s advocate revised the valuation again with the 
result that Rs. 111 odd was found payable and when that amount too was not 
paid for a long time but an application under S. 149, Civil Procedure Code, 
was filed for extension of time to pay the deficient court-fee and it was 
rejected on the ground that the grounds alleged were false, on the question 
whether in view of the fact that deficient court-fee was paid after expiry of 
the period of limitation, the appeal should be dismissed as presented out of 
time, 

Held, that the application for eeAie of time having been dismissed, 
it was impossible to hold that the appeal had been presented in time. 

The analogy of O. 7, r. 11 (c) of the Civil Procedure Code cannot be 
applied. The weight of ‘authority is definitely against its applicability. [C#£. 
Narayana Rao v. Venkatakrishna Rao, (1914) 27 M.L.J. 677 and Khatuman- 
nessa Bibi v, Durjyodhan Ray Chaudhuri, (1934) LL.R. 61 Cal. 663.] 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O.S. No. 11 of 1930. 


P. Satyanarayana Rao for Appellants. 
Ch. Raghava Rao for Respondents. 
The judgment of the Court was delivered by 


Varadachariar, J—This case though numbered as an 
appeal comes up before us for disposal on the question 








* App. No. 87 of 1937, 29th October, 1937, 
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whether the appeal is to be treated as having been presented 
in time or should be dismissed as not having been presented in 
time. 


The memorandum of appeal was filed in this Court on the 
21st of March, 1935, which was within the time ‘allowed by 
law, but it was presented on a court-fee of Rs. 5, while in the 
valuation memo. attached to the memorandum it was stated 
that Rs. 224-15-0 was the court-fee payable. The papers were 
returned on more than one occasion to the party for various 
purposes and on the 15th of July, 1935, the appellant’s counsel 
revised the memo. of valuation with the result that Rs. 111-5-0 
was shown as the court-fee payable. Even this amount was not 
paid for a long time and the appellants ultimately filed an ap- 
plication under S. 149, Civil Procedure Code (C. M. P.No. 327 
of 1936) for extension of time to pay the deficient court-fee. 
This application was rejected by one of us on the ground that 
the reasons assigned in supportof the application for extension 
of time were palpably false and the appellants had no other 
reason for non-payment of the court-fee in time than their 
inability to find the money. The case was then directed to he 
posted for argument on the question whether in view of the fact 
that the deficient court-fee was paid long after the expiry of the 
period of limitation the appeal should not be dismissed as not 
presented in time. Notice was given to the respondent to be 
present at the argument of this question so that the decision 
on the point may be final between the parties. 


It has now been contended before us that in spite of the 
dismissal of the application under S. 149, Civil Procedure Code, 
the memorandum of appeal cannot be held not to have been 
presented in time because on the analogy of the provisions of 
O. 7,r. 11 (inthe case of plaints) the appellants ought to have 
been called upon within a fixed period to pay the deficient court- 
fee and until that has been done it is not open to the Court to 
re ject theappeal. Thisargument seems to usto ignore the real 
point for consideration. We may however mention in passing 
that the applicability of the provision in O. 7, r. 11 (c), Civil 
Procedure Code, to appeals is by no means so clear as- the 
learned counsel for the appellants assumes On the other hand, 
the weight of authority is decidedly against its applicability. 
Except the Bombay High Court, nearly all the other High 
Courts have held that the provision in O. 7, r. 11, cl. (c) 
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does not apply to appeals. In this Court that view was 
expressed as early as in Narayana Rao v. Venkatakrishna 
Raoland quite recently the Calcutta High Court has expressed 
the same view in Khatumannessa Bibi v. Durjyodhan Ray 
Chaudhuri2. See also Lekh Ram v. Ramji Das’, Ram Sahay 
Ram Pande v. Kumar Lachmi Narayan Singh4 and Brijbhu- 
khan v. Tota Ram’, There are obvious reasons for drawing 
a distinction in this respect between plaints and memoranda of 
appeal. In the case of a plaint, there is no power in the Court 
to excuse delay on grounds which are available under S. 5 of 
the Limitation Act in the case of appeals. Other cases of 
possible hardship are sufficiently provided for by the discretion 
vested in the Court under S. 149 of the Code. So far as 
memoranda of appeal are concerned, express provision is 
made in O. 41, r. 3 for their rejection on grounds specified 
in that rule. But as we have indicated already the question 
now is not one relating to the rejection of the memorandum 
of appeal but a point of limitation. 


In view of the provisions of S. 4 of the Court-Fees Act, 
it cannot be said that a mere filing of a paper without the 
proper court-fee amounts to a proper presentation of the appeal 
for all purposes. The observations in Nallavadiva Ammal v. 
Subramania Pillaié must be'read in the light of the facts of 
the case where the Court was dealing with a pauper petition 
and the court-fee had been paid within the time fixed after the 
dismissal of the pauper petition. The language of S. 149, Civil 
Procedure Code, itself seems to imply that in the absence of an 
order granting time under that section the presentation of the 
unstamped or insufficiently stamped memorandum of appeal 
will not amount to a valid presentation. The concluding 
words of S. 149 provide that where proper court-fee is paid in 
terms of an order under S. 149 the document in respect of 
which such fee is payable shall have the same force and effect 
as if such fee had been paid in the first instance. The appli- 
cation under S. 149 having been dismissed in this case, it is 
impossible to maintain that the appeal has been presented in 
time. We see no reason to excuse the delay because the 








1. (1914) 27 M.L.J. 677. 2. (1934) LL.R, 61 Cal. 663. 
3, (1919) I.L.R. 1 Lah. 234, 4, (1917) 3 Pat.L.J. 74, 
5. (1928) LL.R. 50 All. 980, 
6, (1916) 31 M.L.J. 269: I.L.R. 40 Mad. 687. 
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considerations urged in the order on C.M.P. No. 327 of 1936 are 
equally applicable to this aspect of the matter. The result is 
that this appeal must be dismissed as not presented in time. 
The respondent will be entitled to costs as on an application 
to excuse delay. 
K. C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PanpRANG Row AND Mr. JUSTICE 
Kine. 
A. L. S. P. P. L. Subramaniam 


Chettiar .. Appellant® (3rd Defendant) 
v. 
S. Natesa Gurukkal and 
others .. Respondents (Plaintiffs and 
Defendants 1 and 2). 


Madras Hindu Religious Endowments Act (II of 1927), S. 57—-Suit to 
cancel a scheme-—Provision in the scheme for appointment of a trustee in 
return for specific monetary considerations— Opposed to public policy. 

Where a scheme was framed for a temple and a suit was filed in the 
District Court under $. 57 of the Madras Hindu Religious Endowments Act 
to cancel or modify the said scheme and the District Judge set aside the 
scheme on the ground that the provision in the scheme for the appointment 
of a third trustee, namely, that he should endow a sum of money for a thevara 
patasala as well as contribute annually a fixed amount was illegal, 

Held, that assuming that the appointment of a hereditary trustee ina 
non-excepted temple was not objectionable for want of authority in the 
Board, still the provision for transfer of the office of trustee for a monetary 
consideration which was opposed to public policy could not be recognised as 
being in accordance with law. 

Rajah Vurmah Valia v. Ravi Vurmah Kunhi Kutty, (1876) L.R.4 LA. 
76: LL.R. 1 Mad. 235 (P.C.), relied on. 

It is not as if appointments of this kind are permitted by custom; and 
even if there is such a custom, such a custom could not be recognised by law. 


Appeal against the decree of the District Court of West 
Tanjore at Tanjore in O. S. No. 8 of 1929. 

V.V. Srinivasa Aiyangar and P. S. Sarangapant Aiyangar 
for Appellant. aa 

K. Rajah Aiyar, V. Ramaswami Aiyar and P.V. Raja- 
mannar for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal from the decree of 
the District Judge of West Tanjore dated 11th February, 


* Appeal No. 195 of 1932, 3rd February, 1938. - 
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1932, in O. S. No, 8 of 1929, a suit under S. 57 of the Hindu 
Religious Endowments Act to cancel or modify a scheme 
framed by the Board for Sri Vriddhapureswarar Temple at 
Thirupunavasal. The suit was decreed and the scheme framed 
by the Board was set aside. The main ground on which the 
scheme was cancelled was that the provision in the scheme for 
the appointment of the third defendant as trustee contained 
in paragraph 3 of the scheme was illegal. That provision 


runs as follows :— 

“The said temple shall be under the control and management of a single 
trustee; and the present trustee Mr, A. L. S. P. P. L. Subramanian Chettiar 
shall be first trustee under the scheme, and the trusteeship shall continue in 
him and the other heirs of his father late Chidambaram Chettiar so long as 
they pay an annual contribution of rupees three thousand which will be set 
apart for the thirupani work of the temple and for the upkeep and mainten- 
ance of the temple walls and its premises. When a vacancy in the trusteeship 
arises the committee, subject to the approval of the Board, shall appoint one 
from among the family of the said A. L. S. P. P. L. Chidambaram Chettiar 
preference being given to the most senior in point of age if he is otherwise 
competent. If for any sufficient reason the Board or the Committee finds 
him incompetent, the claim of the heirs indicated shall be considered in the 
order of their seniority in age.” : 

As a matter of fact it is found that apart from the 


appointment being made on condition of the payment of an 
annual contribution of Rs. 3,000, the third defendant had 
actually offered to endow a sum of Rs. 25,000 for establishing 
a thevaram patasala as an adjunct to the temple and that this 
offer which was accepted by the Committee and the Board, 
was also one of the reasons for the appointment of the third 
defendant as trustee for life under certain conditions, and also 
for restricting the appointment of future trustees to the 
members of his family. It is not necessary in our opinion to 
decide whether the appointment foreshadowed by the scheme 
is the appointment of a hereditary trustee within the meaning 
of that expression as defined in the Hindu Religious Endow- 
ments Act, and the further question which will then arise 
whether the Board has the power to make an appointment of a 
hereditary trustee in a non-excepted temple. Assuming that 
the appointment is not objectionable on the ground of want of 
authority in the Board, the question still remains whether the 
appointment of the kind set forth in the scheme was proper 
and justifiable in the circumstances. There can be no doubt 
that the office of trustee was really transferred by the Board 
and the Committee to the third defendant in return for a 
present payment of Rs. 25,000 in cash and a promise to make 
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an annual payment of Rs. 3,000. Paragraph 3 of the scheme 
in terms makes the appointment of the third defendant condi- 
tional on his paying an annual contribution of Rs. 3,000 for 
the benefit of the temple. In our opinion this amounts to a 
transfer of the office of trustee for a monetary consideration 
which is opposed to public policy and cannot be recognised as 
being in accordance with law. It is enough in this connection 
to refer to the observations of their Lordships of the Judicial 


Committee in Rajah Vurmah Valia v. Ravi Vurmah Kunhi 


Kutty1. It is not as if appointments of this kind are permitted 
by custom; and even if there is such a custom, such a custom 
could not be recognised by law. It may be that in one sense 
the temple benefited by the appointment, but the benefit comes 
in sucha “questionable shape” that the consideration of 
benefit cannot prevail. It is not as if the temple was so badly 
off that in the interests of the temple it was necessary to resort 
to this method of getting money, that is to say, by selling the 
office of trustee of the temple. It may be that there were 
other considerations also which led the Committee and the 
Board to decide upon the appointment of the third defendant 
as trustee, but it is fairly clear that the governing considera- 
tion was the payment of Rs. 25,000 in cash for the patasala 


and a promise of annual contribution of Rs. 3,000 for the 


benefit of the temple. We think therefore that the learned 
District Judge’s decree cannot be interfered with in appeal. 
The appeal is therefore dismissed with the costs of the 
. plaintiffs (respondents 1 to 3). 

K. C. —— _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. 
Chada Mangiah and others .. Appellants* in both the 

appeals (Plaintiffs) 
v. 

The Secretary of State for India 
-© in Council represented by the 


Collector of Vizagapatam .. Respondent in both the 


appeals (Defendant). 


Madras Irrigation Cess Act (VII of 1865), S. 1—~—Inam lands—Claşsifica- 
tion as wet—Mamool source of trrigation not proved—Recently dug artificial 
E ee SN Ne a ee es 


- 1. (1876) L.R.41.A. 76: LL.R..1 Mad. 235 (P. C.). 
*L, P. A, Nos. 75 and 76 of 1936, lst December, 1937, 
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channel belonging to Government—Right of inamdar to take water free of 
cess—Water abstracted into channel of inamdar from Government channel— 
Liability for waier-cess. 


The engagement of the Government with the inamdar at the time of the 
Inam Settlement is not an unqualified one but has reference to the particular 
source of water-supply from which the lands were irrigated at the time of 
the grant. Where there is no evidence whether at the time of the grant 
there was in fact any source of irrigation at all, the water from which was 
available to the inamdar, and the lands are shown as dry for a long period in 
the later revenue records the inamdar cannot claim a right to take water 
from an artificial water-course subsequently dug by Government merely 
because his lands have been described as wet at the Inam Settlement. 

Case-law reviewed. 


In the case of an artificial water-course any right of thé owner to the 
flow of water must rest on prescription or grant from or contract with the 
owner of the land from which the water is artificially brought. 


Maung Bya v. Maung Kyi Nyo, (1925) 49 M.L.J. 282: L.R. 52 I.A. 385: 
LL.R. 3 Rang. 494 (P.C.), relied on. 


Appeals under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice K., S. Menon dated 6th 
May, 1936 and made in S. A. Nos. 435 and 436 of 1932— 
appeals preferred against the decrees of the District Court of 
Vizagapatam in A. S. Nos. 166 and 296 of 1928 respectively— 
O. S, Nos. 259 and 513 of 1926 respectively on the file of the 
Court of the District Munsiff of Yellamanchili. 

V. Govindarajachari for Appellants. 


The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Respondent. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—In these Letters Patent Appeals 
the question to be decided is, whether the plaintiffs are entitled, 
as claimed by them, to a refund of water-cess collected by the 
Government. Although some relief has been granted to them, 
all the Courts have unanimously upheld the right of the 
Government to levy the water-cess. For the plaintiffs, it is 
contended that this contention is wrong. 

The land to which the appeals relate, is a part of a minor - 
inam of the total extent of about 20 acres, situate in a ryotwari 
village known as Manyapu Uratla in Vizagapatam District. 
The inam in question bore the old Survey Nos. 143-a and 
143-6, of which 143-a corresponds to the Re-Survey Nos. 143-1 
and 143-3 and 143-b to the Re-Survey No. 143-2. Weare 
concerned here with the plot bearing Re-Survey No. 143-1 
alone. The plaintiffs’ inam adjoins, and is roughly south-west 
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of Gurampet Agraharam, through which passes a channel 
known as Papanna Cherikalvai, marked ABDF in the sketch, 
flowing from west to east. Of this channel the part shown as 
DF is entirely within the limits of the Agraharam; indeed a 
small bit of the water-course to the west.of D is also comprised 
within its limits. The main Channel ABDF bifurcates at the 
point B, which is admittedly on Government land. One of 
` the branches flowing from B, as will be seen from what has 
been said, is BF. Weare not concerned with the other branch 
which flows northward and is shown in the sketch as BC. The 
plaintiffs have, for irrigating their land 143-1, used the water 
of the channel marked DE (described as ‘bodi’), which takes 
off at, and flows southwards from, D which, as already stated, 
is within the limits of the Agraharam. To complete the 
description, it remains to add that the Channel ABDF itself 
flows from a presumably larger channel on Government land 
and belonging to the Government, known as Nimmakattu 
Channel, 


The plaintiffs asserted that their entire inam was mamool 
wet land irrigated from ancient times by the Channel DE; but 
theré is a concurrent finding by both the Courts below that DE 
was excavated somewhere about the year 1913. It is however 
contended for them that their inam was confirmed in 1865 or 
thereabouts and that the entire land of 20 odd acres was shown 
as wet in the Inam Fair Register, from which Ex. B-1 is an 
extract. The inam title deed has not been produced, but from the 
available papers, it appears that at the inam enquiry, the total 
assessment was computed at Rs. 14, on which basis, the quit-rent 
of Rs. 1-12-0 (being 1/8th of the assessment) was fixed. The 
argument is, that the land being shown as wet land, the assess- 
ment, with reference to which the quit-rent was imposed, 
should be assumed to be “wet” assessment; this being so, it is 
contended, that to allow a fresh levy of water-cess would be 
tantamount to a double levy. 


_ The plaintiffs’ right to exemption has been put on two 
grounds. First, it is claimed that the case falls within the first 
proviso to S. 1 of the Irrigation Cess Act (Madras Act VII of 
1865). For this purpose, it is not disputed that the water which 
irrigates the land, is from a channel or stream belonging to 
Government. S.1 (a) applies when water is used for irriga- 


tion from a river, channel, etc., belonging to Government; 
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clause (b) applies whenever water by direct or indirect-flow 
from anysuch river, channel, etc., from or through adjoining 
land irrigates the land—we are here referring only to the rele- 
vant parts of the section. It is unnecessary to decide whether 
the facts of the present case bring it within clause (e), for, 
there can be no doubt that so far as clause (b) is concerned, it 
applies; nor has this been disputed. We refer to this, for, an 
argument may be based upon the absence of the word “used” 
in the part of S. 1 (b) we have just quoted. It may be con- 
tended that whereas clause (a) covers a case of voluntary user 
(see the discussion in Kanniappa Mudaliar v. Secretary of 
State1 affirmed in Secretary of State v. Veeranna2), what the 
extracted part of clause (b) contemplates by the use of the 
expression “irrigates any land” is involuntary user, thus 
excluding voluntary enjoyment. To argue so would of course 
be futile, for, if even involuntary user would cast a liability, 
voluntary user would a fortiori do so, and as already stated, 
this contention has not been put forward. The substantive 
part of the section thus applying, the question arises, can the 
immunity be claimed under the proviso above mentioned? In 
other words, can the inamdar point to an engagement with the 
Government exempting him from the cess? In the inam papers 
filed, there is no reference whatsoever to any source of water- 
supply, but it is argued for the plaintiffs (appellants) that the 
mere. classification of the land as “wet”? imports an engage- 
ment to exempt it from cess. Several cases have been cited 
such as Chidambara Rao v. Secretary of State for India in 
Councils, Lutchmee Doss v. Secretary of State for Indias, 
Venkata Rangayya Appa Rao v. Secretary of State for Indias, 
Bommireddipalli Chinna Venkayya v. Secretary of State for 
India’, Papachar Sethumadhavachariar v. Secretary of State? 
and Sri Rajah Vadrevu Ranganayakamma Garu v. Secretary 
of State for India’, but the question has not arisen in this 
precise form in any of them. In all the decided cases, the 
right of the Zamindar or the inamdar, as the case may be, to 
irrigate free of cess the area specified as wet, has been assumed 





1. (1935) 69 M.L.J. 728: LL.R. 59 Mad. 107. 
2. (1937) 1 M.L.J. 732: LL.R. (1937) Mad. 772 (F.B.). 
-3. (1902) I.L.R. 26 Mad. 66. 
; 4, (1908) 19 M.L.J. 470: I.L.R. 32 Mad. 456. 
5. (1912) 24 M.L.J. 680. 6. (1913) M.W.N. 858. 
7. (1914) 26 I.C. 187. 8. (1914) 28 M.L.J. 297, 
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and the further question has been raised, was he entitled to free 
irrigation of any excess area? Here the right to irrigate free 
of charge even the extent shown as wet is denied and the ques- 
tion that therefore arises is, from the description simply of the 
land as wet and in the absence of mention of the source of 
supply, can an engagement within the meaning of the proviso 
be inferred? In Yahya Ally Saheb v. Secretary of State}, there 
is an observation of Ramesam, J., obiter, which reads thus: 


“ Tt was the duty of the Inam Commissioner to ascertain the assessment 
so that the quit-rent to the Government may be fixed, and for the purpose of 
ascertaining the assessment it may be necessary to enquire how much was wet 
and how much dry, and as to the wet lands irrigated with water from a Gov- 
ernment source of irrigation, how much was cultivated with such water, free 
of charge; but where the entry is very general, that is, so much land wet and 
so much dry, I doubt if it had anything to do with the question of irrigation 
free of charge.” 


This seems to indicate that no claim can be based upon the 
mere description of the land as wet. Then as in Chidambara 
Rao v. Secretary of State for India in Council? one of the cases 
already referred to, the learned Judges (Bashyam Aiyangar and 
Moore, JJ.) after referring to the inam papers which showed 
that the wet area was about 10 acres, went on to observe 
that according to the principle of law enunciated in S. 13 (c) 
of the Indian Easements Act, the inamdar would be entitled 
to irrigate the said extent of wet land free of separate charge 
from the same source from which the land was irrigated at the 
time of the grant. Here, it is implied that the engagement is 
not an unqualified one but is with reference to a particular 
source of water-supply. In Kandukuri Bala Surya Rao v. 
Secretary of State for India’ (the Urlam case), their Lord- 
ships of the Judicial Committee, while indicating the things to 
be shown by the person relying on the proviso, refer as one of 
them, to his being entitled to water for irrigation “from the 
source from which he is actually irrigating his lands”. (Kandu- 
kuri Bala Surya Rao v. Secretary of State for India8.) The 
appellants’ counsel finds support for his argument in the 
wording of the Board’s Standing Order, which says that to the 
extent of wet land specified in his title deed, no inamdar can 
be charged for irrigation to a single crop. He specially relies 
upon the fact that this rule was promulgated by the Govern- 
ment in 1865, that is, about the period of the Inam Enquiry 





1. (1927) 53 M.L.J. 769 at 775. 2. (1902) I.L.R. 26 Mad. 66, 
3. (1917) 33 M.L.J. 144: L.R. 44 I.A. 166 at 173: LL.R. 40 Mad. 886 (P.C.). 
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[Board’s Standing Orders (1931), Volume 11, r. 64, p. 423.] 
The specific case set up by the plaintiffs that the channel DE 
was the source of water-supply both prior to, and at the 
date of the settlement, has been negatived by a concurrent 
finding of the Courts below. There is no evidence 
whatsoever whether at the time of the grant there was in 
fact any source of irrigation at all, the water from which was 
available to the inamdar. Let it be assumed, however, that by 
reason of the description of the land as wet, reinforced by the 
Standing Order in question, there is aduty cast upon the 
Government to supply the water free. But does that absolve 
the plaintiffs from the obligation of proving that the water 
they have used is the water from the mamool source of supply? 
On the facts here they can invoke no sort of presumption in 
their favour, that the water used is from such source, for, the 
finding of the Courts below, by which we are bound, is that 
the channel DE, the water of which has been used, was 
excavated as recently as in 1913. It has been broadly argued 
that once the Government’s liability to supply water is shown, 
the inamdar of his own sweet will may tap any water at any 
point whatsoever. No Court can give countenance to a pro- 
position of this sort, which would lead to startling results, 


Turning to the facts, there is not even a semblance of 
justice in the case the plaintiffs put forward. From 1890 the 
land was shown as “dry” in the survey and settlement records. 
It has not been shown that before 1913 it was ever irrigated as 
wet land. In the last mentioned year, the canal in question 
(DE) was dug for the first time and the Government forth- 
with claimed the right to levy the water-cess. They accord- 
ingly declared it to be so liable and from 1913 for about 12 
years the inamdars acquiesced in the demand and continued to 
pay the cess. It was not till the plaintiffs, who are recent pur- 
chasers, acquired the land that the Government’s right was 
questioned. ; 

The second ground on which the immunity is claimed is 
in the nature of what may be termed a jus tertii. Mr: Govinda- 
rajachari for the plaintiffs relies upon certain dicta of their 
Lordships in the Urlam case to the effect, that once the water 
is lawfully taken into the channel, the Government would have 
‘nothing further to do withthe matter’. This passage in its 
context cannot support the learned counsel’s argument, for, 
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their Lordships also observe: 


“If cess were levied upon her as inamdar, she can rely on the same 
engagement to the same extent as could a tenant of zamindari land authoris- 
ed by the zamindar to use the water.” (P. 186.) 

What the learned Counsel seems to suggest is, that by 
reason of the principle of the Urlam case, the Gurampet 
Agraharamdar became the proprietor of the water, at the point 
D where the plaintiffs abstracted it, through the excavated 
channel DF. In the first place, that case decides nothing of 
the sort, for, the question involved there is not of ownership of 
water. Papanna Cherikalvai, it must be remembered, is not a 
natural but an artificial water-course, as the Government has 
pleaded and the District Munsiff has found (see first of the 
two paragraphs in his judgment numbered 13). As Lord 
Atkinson points out in Maung Bya v. Maung Kyi Nyo! 
in the case of an artificial water-course, any right of the 
owner to the flow of the water must rest on the prescription or 
grant from or contract with the owner of the land from which 
the water is artificially brought. The contention therefore 
based upon the supposed proprietary right of the Agraharamdar 
to the water falls to the ground. But apart from that, the 
question under the Irrigation Cess Act is not whether the 
water has become some third party’s property, but whether the 
river, stream, etc., is one belonging to or constructed by the 

. Government (see Syed Hyder Ali Saheb v. Secretary of State 
for India? followed in Ayyannav. Secretary of State for Indias). 
Had the channel not been an artificial water-course but a 
natural one, different considerations might probably apply 
(see Chinnappan Chetty v. Secretary of State for Indiat and 
Secretary of State for India v. Subbarayudu5) but that is not 
a matter on which we are called on to pronounce an opinion. 
Papanna Cherikalvai, the artificial channel, being undoubtedly 
the property of the Government, the right to exemption can 
arise only under the first proviso, which no doubt affords 
protection to the Gurampet Agraharamdar by reason of the 
Government’s engagement with him, but confers no such 





1. (1925) 49 M.L.J. 282: L.R. 52 L.A. 385; LL.R. 3 Rang. 494 (P.C.). 
2. (1933) M.W.N. 1457. 
3. (1933) 65 M.L.J. 179: LLL.R. 56 Mad. 696. 
4. (1918) 36 M.L.J. 124: LL.R. 42 Mad. 239 (F.B.). 
S, (1931) 62 M.L.J. 213: L.R. 59 LA, 56; LL.R. 55 Mad, 268 at 275 (P.C.). 
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benefit whatever upon the plaintiffs, who can rely upon no 
such engagement either express or implied. 

In the result, the Letters Patent Appeals are dismissed 


with costs. 
B. V. V. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED HENRY LionEL Lzacu, Chief 
Justice AND Mr. Justice LAKSHMANA Rao, 
Nanduri Durga Mallikarjuna Vara 
Prasada Rao (deceased) and 


another .. Appellanis* (Defen- 
dants) 
v. ; 
Kadiyala Venkataratnam (deceased) 
and others .. Respondents (Plaintiff 
and Legal Representa- 
tives). 


Hindu Law—Joint family—Manager of joint family as well as family 
business— Contracts entered into in his own name representing the family— 
Enforcible—Contract Act (IX of 1872), S. 230. 


Where the evidence showed that the loans advanced by a person were 
moneys belonging to the joint family of which he was the manager as well as 
manager of the family business which consisted in lending moneys, 


Held, that he was entitled to sue in his own name stating in the plaint that 
he was suing to recover on behalf of the family. 


Kishan Prasad v. Har Narain Singh, (1910) 21 M.L.J. 378: L.R. 38 LA. 
45: LL.R. 33 All. 272 (P.C.), followed. 


S. 230 of the Contract Act also lends support to this view. Bungsee 
Singh v, Soodist Lall, (1881) 1.L.R.7 Cal. 739 and Gopal Das v. Badri Nath, 
(1904) LL.R. 27 All. 361, followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in O.S. No. 32 of 1932. 

P. Satyanarayana Rao for Appellants. 

A, Lakshmayya and D. Venkataratnam for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice—The plaintiff in the suit out of which 
this appeal arises was one Kadiala Venkataratnam, who is now 
dead and is represented by his widow, the second respondent, 
and his younger brother, the third respondent. The suit was 
instituted in the Court of the Subordinate Judge of Bezwada to 





* Appeal No. 223 of 1933. 18th January, 1938, 
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recover from the appellant and his father a sum of Rs. 7,529-9-0 
representing moneys which the plaintiff said he had paid to the 
creditors of the appellant’s father. ‘The suit was decreed. The 
plaintiff’s case was that the appellant’s father was indebted to 
two Marwaris, one of the name of Chunnilal Venichand to 
whom he owed Rs. 2,500 and the other of the name of 
Sankarlal Rupchand to.whom he owed Rs. 2,000. These loans 
had been advanced on promissory notes, Exs. A and C. The 
interest due brought the total figure to Rs. 7,529-9-0. It was 
at the request of the appellant’s father that he paid off the 
Marwaris, and having discharged the debts payment was 
acknowledged by endorsements on the instruments. The money 
which the plaintiff had advanced was money belonging to the 
joint family composed of himself-and the third respondent. 
The plaintiff did not sue as the manager of the family but 
brought the suit in his own name. The first point which has 
been taken in appeal is that inasmuch as he did not sue as the 
manager of the family the action cannot be maintained. This 
objection was not taken in the written statement, but was taken 
after the examination of the plaintiff, which disclosed that the 
money advanced was joint family money. The question was 
dealt with by the learned trial judge and decided against the 
appellant. 

The question of the right of a manager of a joint Hindu 
family to sue in his own name in respect of a contract entered 
into by him in his own name was considered by the Judicial 


Committee in Kishan Prasad v. Har Narain Singhi. In that — 


ease, the plaintiffs had sued as the managers of a business, 
belonging to their joint family. The Allahabad High Court 
held that the suit as framed did not lie. (Shamrathi Singh v. 
Kishan Prasad2,) The Court considered that the plaintiffs 
ought to have added as parties all the other members of the 
joint family. This decision was reversed by the Privy Council. 
In the judgment which was delivered by Lord Robson appears 
this passage :— k 

.“ Is there any principle of law, or any custom applicable to a case like 
this, according to which the managing members of a Hindu joint family 
entrusted with the management of a business must be, held incompetent 


to enforce at law the ordinary business contracts they are entitled to make or 
discharge in their own names? The defendant is, of course, entitled to insist 


1. (1910) 21 M.L.J. 378: L.R. 38 LA. 45: LL.R. 33 AH, 272 (P.C.). 
2. (1907) LL.R. 29 All, 311. 
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on all the persons with whom he expressly contracted being made parties to 
the suit, and that was done in the action as originally framed in this case.” 


In Alagappa Chetti v. Vellian Chettii, this Court had 
expressed the view that a manager could not sue without join- 
ing all those interested with him, and the Judicial Committee 
referred to this decision in the course of their judgment in 
Kishan Prasad v. Har Narain Singh2, While pointing out that 
the case of Alagappa Chetti v. Vellian Chettil, might be sup- 
ported on the ground that the single plaintiff in that case was 
not shown to be the managing member of the family or to be 
the only partner of the business with which the litigation was 
concerned, their Lordships observed that the proposition that 
the manager could not sue without joining all those interested 
with him was going too far. Their Lordships then went on to 
hold that the original plaintiffs in the case before them were 
entitled, as the sole managers of the family business, to make 
in their own names, the contracts which gave rise to the claim, 
and that they properly sued on such contracts without joining 
the other members of the family. 

S. 230 of the Indian Contract Act allows an agent who 
does not disclose the name of his principal to maintain a suit 
on a contract entered into by him on behalf of the principal, 
and that managers of Hindu families come within this section 
was expressly recognised in Bungsee Singh v. Soodist Lall3 and 
Gopal Das v. Badri Nath. 

The learned advocate for the appellant has relied on two 


i decisions of this Court. The first is the case of Arunachala 


Pillai v. Vythialinga Mudaliar5, but itis clear that this deci- 
sion has no application here. It was a suit by a junior member 
of a joint family to establish water-rights claimed on behalf 
of the family and be neglected to make the other members of 
the family parties. It was held that the suit as framed would 
not lie, and obviously it would not. The second case to which 
the learned advocate for the appellant has drawn our attention 
is that of Seshan Pattar v. Veera Raghava Pattar6, and this 
decision does lend support for the argument advanced by him. 
But there no attention was paid to the provisions of S. 230 of 








1. (1894) 4 M.L.J. 283: I.L.R. 18 Mad. 33. 

2. (1910) 21 M.L.J. 378: L.R. 38 I.A. 45: LL.R. 33 All.-272 (P.C). 
3. (1881) LL.R. 7 Cal, 739. 4. (1904) I.L.R. 27 All. 361, 
5. (1882) I.L.R. 6 Mad. 27. 

6. (1909) 19 M.L.J. 372: LL.R. 32 Mad. 284. 
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the Indian Contract Act, and must be deemed to be cverruled 
by the decision of the Judicial Committee in Kishan Prasad v. 
Har Narain Singhi. Moreover this decision was founded on 
the decision in Shamrathi Singh v. Kishan Prasad2, which was 
overruled by the Privy Council in Kishan Prasad v. Har 
‘Narain Singh’. In the present case the evidence shows that 
the transaction was entered into by the. plaintiff and it also 
discloses that he was the manager of the family money-lending 
business as well as the manager of the family. Therefore, he 
was entitled to sue in his own name without stating in his 
plaint that he was sting to recover on behalf of the family. 

_ The only other point taken by the learned advocate for the 
-appellant is that the trial Court was wrong in holding that the 
money had been advanced by the plaintiff. The appellant’s case 
is that the Marwaris had been paid off by his father through 
one Sarma who has not been called as a witness. It is common 
ground that on the 3rd March, 1929, Chunnilal Venichand was 
paid Rs. 2,500 due to him and that Sankarlal Rupchand was 
paid the Rs. 2,000 which was due to him. It has been proved 
that the plaintiff raised on that date from Sankarlal Rupchand 
‘Rs. 3,000 under Ex. D, anda sum of Rs. 2,000 from 
another Marwari named Heerachand. It was with these 
loans that he paid off the debts due to Chunnilal Venichand 
and Sankarlal Rupchand by the appellant’s father. The trial 
Court also accepted the evidence of the plaintiff that the money 


for the discharge of the debts to the two Marwaris was pro- . 


vided in this way and rejected the defence evidence that the 
appellant’s. father raised the money and handed it over to 
Sarma to pay. The learned advocate for the appellant has 
been unable to suggest any* reason why the plaintiff should 
bring a false suit and has been driven to the suggestion that. the 
plaintiff and the Marwaris entered into a conspiracy to defeat 
the appellant’s father. Why the Marwaris should conspire 
with the plaintiff is not disclosed. While it is true that 
Sankarlal Pupchand did get a promissory note from the plain- 
tiff, Chunnilal Venichand did not. He got his money, however, 
, and the fact that he had been paid by the plaintiff was endorsed 
on the promissory note. This was also done on the promissory 





OL (1910) 21 MLJ. 378: L.R. 38 L.A. 45: LL.R, pea 272 (P.C.). . 
- 2, (1907) LL.R. 29 All, 311. 
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note in favour of Sankarlal Rupchand. No reason has been 
advanced why we should refuse to concur in the findings of the 
learned trial Judge which is based on the positive evidence of 
the Marwaris and other witnesses who were present at the time. 
The learned trial Judge has carefully considered the evidence, 
and we think that he was fully justified in coming to the con- 
clusion which he did. In fact we np the defence story as- 
being a fantastic one. i 


The appeal, therefore, fails and must be dismissed with 
costs, 


K. C. —- Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VENKATASUBBA Rao AND MR.. 
Justice ABpuR RAHMAN. 
G. Subbarayaloo .. Appellant® (1st Plaintif) 
v. l 
Ranganatha Mudaliar and 
others .. Respondents (Defendants Nos. 5 
and 3, 2nd Plaintiff and 
4th Defendant and Nil). 


Scheme for a temple—Rule of construction—Provision as to qualification 
of voters~No specific exclusion of ‘untouchables’ from the list of voters— 
Whether untouchables to be included in the list. 

It is a primary rule of construction that whatever the instrument, it must 
receive a meaning according to the plain sense of the words and the sentences- 
therein contained. When an enactment is unambiguous in itself, the question: 
is not what the legislature meant, but what its language means, that is, what 
the Act has stated that it meant. This fundamental principle of construction 
applies not only to statutes but to wills and in fact to all written instruments.. 
(Maxwell Interpretation of Statutes, 7th Ed.) 


Where in a scheme framed for the Sri Parthasarathi temple by a Special 
Bench of the High Court one of the clauses set out the qualifications of 
persons entitled to vote in the election of dharmakarthas of the temples, 
namely, that they must be (1) Vaishnavas of the Thengalai sect, (2) of the 
male sex, (3) of the age of 21 years or upwards, (4) resident in that part of 
the City where the temple is situate fora period specified, (5) able to sign 
their names, and (6) persons, who have made a payment of a certain specified 
fee, and the question arose whether the plaintiffs were not eligible to vote in 
the election of the dharmakarthas by reason of their being members of an 
‘untouchable’ caste. 


Held, that the words in the scheme clearly included all Vaishnavas of the 
Thengalai sect and therefore did not exclude ‘untouchables’ if they were 





* L.P. A. No. 60 of 1936. 17th December, 1937. 
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_ Vaishnavas. The burden of proving lay upon those who denied that the 
words were intended to mean something different from what they meant. 


Henrietta Muir Edwards v. Attorney-General for Canada, (1930) A.C. 124 
at 138, relied on, 

True that the system of voting did not obtain till for the first time it was 
introduced by the schemes that were framed. The fact that for ninety years 
no member of the ‘untouchable’ community ever claimed to be included in 
the voters’ list did not necessarily support the view that had the claim been 
made and contested, it would have been disallowed. For ʻit must be re- 
membered that the necessity of the times often forced on men customs which 
in later years were not necessary. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Pandrang 
Row dated 29th April, 1936 and passed in City Civil Court 
Appeal No. 37 of 1935 preferred to the High Court against the 
decree of the Court of the City Civil Judge, Madras, in O. S. 
No. 524 of 1933. 

K. Venguswami Aiyar for Appellant. 

P. S. Ramaswami Aiyangar for Respondents. 

The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The question raised is an important 
one, namely, whether the plaintiffs are not eligible to vote in 
the election of the dharmakarthas of the Sri Parthasarathy 
Swami Temple, Triplicane, Madras, by reason of their being 
members (to use an expression in vogue) of an “ untouchable 
caste”. Mr. Ramappa, the City Civil Judge, has declared in 
their favour, but on appeal his judgment has been reversed by 
Pandrang Row, J. The'two judgments reveal, in sharp 
contrast, two widely differing- modes of approach to the 
problem and its treatment. 

: A scheme of administration was framed for this temple 
by a Special Bench of the High Court in 1925. CI. 2 provides 
that the management shall be carried on by the dharmakarthas 
under the supervision and control of a Board of Supervision. 
Cl. 6 says that the dharmakarthas and the members of the 
Board shall be elected in the manner hereafter appearing. Cl. 7 
prescribes that every person shall be entitled to vote at any 
such election, whose name. stands registered in the list of 
voters. Then follows cl. 8, the one which directly concerns us, 
which sets out the qualifications of persons entitled to have 
their names registered in that list. 

They are— es ce 


(a) they must be Vaishnavas of the Théngalai sect, 
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(b) of the male sex, 

(c) of the age of 21 years or upwards, : 

(d) resident in Triplicane (that part of the city where the temple is 
situate) for a period which has been specified, . 

(e) able to sign their names, 

(f) who have made a payment of a certain specified fee. 


The dispute now turns on the question, as the learned 
City Civil Judge points out, are the plaintiffs (1) Hindus, (2) 
Vaishnavas, and (3) ofthe Thengalai sect? That they possess 
the other qualifications mentioned in the scheme is not disputed. 
There is no referencein cl. 8 to a voter being required to be a 
Hindu; but in the expression “ Vaishnavas of the Thengalai 
sect” is implied the idea that being a Hindu is a pre-requisite. 
That the plaintiffs are Hindus is incontrovertible and no 
stiggestion has been made to the contrary. In the lower Court 
some attempt was made to show that the plaintiffs were not 
Vaishnavas, which hopelessly failed. To make good the conten- 
tion, the defendants were driven to put forward a fantastic 
theory, which excluded from the appellation “ Vaishnavas”, 
many Vaishnava caste Hindus, even including a certain sect 
of Vaishnava Brahmin priests. Realising the untenability of 
this position, their Counsel very properly abandoned this 
ground. The plaintiffs being thus admittedly Vaishnavas, 
nothing turns upon the further words “of the Thengalai 
sect”, as the question of their sect is not in dispute. 


The words in the scheme then clearly include all Vaishnavas 
of the Thengalai sect and as Lord Sankey has put it in a similar 
case, to those who ask why the word should include the 
“untouchables”, the obvious answer is, why should it not? 
The burden is upon those, as the learned Lord points out, who 


deny that the words are intended to mean something different 


from what they mean (Henrietta Muir Edwards v. Attorney- 
General for Canadai). 


It is a primary rule of construction that whatever the 
instrument, it must receive a meaning according to the plain 
sense of the words and the sentences therein contained. When 
an enactment is unambiguous initself, the question is not what 
the legislature meant, but what its language means, that is, 
what the Act has stated that it meant. This fundamental 
principle of construction appplies not only to statutes but to 





1. (1930) A.C. 124 at 138. 
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wills and in fact to all written instruments. (Maxwell on the 
Interpretation of Statutes, 7th Ed.) 


In Crawford v. Spooner1, Lord Brougham after declaring 
that it is not for the Judges to invent something which they 
do not meet within the words of the text, goes on to add an 
important qualification : 

“ The true way in these cases is, to take the words as the legislature has 
given them, and to take the meaning which the words given naturally imply, 
unless where the construction of those words is, either by the preamble or by 
the context of the words in question, controlled or altered.” (Crawford v, 
Spooner?) i 

In other words, the instrument must be construed according 
to its literal import, unless there is something in the subject or 
context which shows that this cannot be the meaning of the 
words. (10 Halsbury, Hailsham Ed., p. 254.) The question 
then is, would the adhering to the plain meaning of the words 
in the scheme, lead to some repugnance or inconsistency with 
the rest of the instrument? The respondent’s counsel has not 
been able to show, either by referring to the preamble or the 
context, that by giving to the words their ordinary and natural 
meaning, some inconsistency with the other provisions of the 
scheme will result. 


But, says the respondent’s counsel, that the previous 
schemes which the present one replaced, contained indications 
that the members. of the “untouchable” castes were intended to 
be excluded. There was.a scheme framed in 1884 for this 
temple, and the voters under that scheme were to possess the 
same qualifications as under the present one. For the purpose 
of settling the list of voters, it was provided that a preliminary 
meeting should be held, and in describing the place where such 
meeting was to be convened, the following words were used :— 

l “The place shall be the usual place where the business of the said 
temple is carried on, or if there be no such place, some convenient public 
place inside the temple to which all the said persons hereby entitled to vote 
may have free access.” f 

It is contended that this clause suggests that only such 
persons are eligible to vote as possess a right of entry into the 
temple. This seems to be arguing in a circle. Under this 
provision, the place to be selected inside the temple shall be 
such that “all the said persons hereby entitled to vote may 


1. (1846) 4 M.I.A. 179 at 187. 


Subba- 
rayaloo 
v. 
Ranga- 
natha 
Mudaliar. 
Venkata- 
subba 
Rao, J. 


Subba- 
rayaloo 
Y, 
Ranga- 
natha 
Mudaliar. 
Venkata- 
subba 
Rao, J. 


534 ‘THE MADRAS LAW JOURNAL REPORTS. [1938 


have free access”. This refers back to the earlier provision 
which lays down the voters’ qualifications and cannot be read 
as militating against it. Indeed, the evidence in the case shows 
that there are parts within the composite structure of the 
temple to which the “untouchables” have right of free access. 
In the plaint the assertion is made that the plaintiffs offer 
worship “in the outer mantapam within the precincts of the 
temple”. The evidence given at the trial confirms this state- 
ment. The first plaintiff deposes :— 


“T go to the temple to worship. We halt near the mantápam. and offer 
worship; we enter the mantapam as a rule.” 


That this represents the truth there can be no doubt as 
the evidence remains not only uncontradicted but unchallenged. 
The mantapam referred to, though outside the portals of the 
temple, is deemed a part of the precincts of the temple. Thus, 
every part of the scheme can be given effect to, by the meeting 
being convened in the outer mantapam, which the “untoucha- 
bles” can freely enter, although it happens to be within the 
precincts of the temple. We are here assuming that the pre- 
sent scheme should be construed in the light of the previous 
one, although it purports to supersede the latter. Even so, 
there is nothing, as shown above, in the wording of the previ- 
ous scheme to lend the slightest support to the respondent’s 
contention. However, the fact is not without significance, 
that in the present scheme, there is no clause prescribing that 
the meeting shall be held within the precincts of the temple. 


The judgment of the Judicial Committee, delivered, by 
Lord Sankey, in Henrietta Muir Edwards v. Attorney-General 
for Canada! contains a valuable exposition of the law on the 
point. Some cases have been relied on forthe respondents where 
the word “persons” was restricted to members of the male sex. 
That is explained by Lord Sankey, as due to the fact that in 
construing the English statutes, reference was necessary to the 
Common Law disabilities of women. The learned Lord men- 
tions Nairn v. University of St. Andrews2as an example. S. 27 
of the Representation of the People (Scotland) Act, 1868, 
provided that every person not subject to any legal incapacity 
shall be entitled to vote in the election of a member to serve in 
any future parliament for such University. It was held that 





1. (1930) A.C. 124. 2. (1909) A.C. 147. 
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the word ‘person’ did not include women. But Lord Lore- 
burn referred to the position of women at Common Law, and 
pointed out that they were subject to a legal incapacity. As 
Lord Sankey points out, the various judgments on the point 
emphasise the fact that the legislature in dealing with the 
matter cannot be taken by employing loose and ambiguous 
words, to have departed from the usage of centuries. Itis 
important to note the actual decision in the case. The word 
‘persons’ in S. 24 of the British North America Act, 1867, 
includes members of either sex; accordingly women having 
the qualifications enacted by S. 23 can be summoned by the 
‘Governor-General to the Senate of Canada. The effect of this 
pronouncement is, that unless the antecedent history of the 
matter renders a different meaning necessary, the words used 
‘must receive their plain and natural meaning. Pandrang Row, 
J., observes: 


.“Ttis difficult for me to accept the contention that these learned Judges 
intended to include any member of the Madiga community in the list of 
voters.” 


It is arguing in a vicious circle, as has been said in Leader 
v. Duffey! to begin by assuming an intention apart from the 
language of the instrument itself, and, having made that 
fallacious assumption, to bend the language. in favour of the 
assumption so made. Is there anything in the previous history 
of this matter to indicate that the members of the plaintiffs’ 
caste were excluded? The system of voting did not:obtain till 
for the first time it was introduced by the schemes that were 
framed. Can it be said that when the earliest scheme was 
settled, there was something like an established usage which 
subjected “untouchables” to this disability? Ex hypothesi, at 
the time that scheme was settled, there was no system of 
voting in vogue. 

‘Pandrang Row, J., next observes that for ninety years 
past no member of this community ever claimed to be included 
in the voters’ list. This, in our opinion, signifies nothing. 
From the fact that no claim has been made, it does 
not follow that had the claim been made and contested, it 
would have been disallowed. After all, that the members of 
this community have abstained for ninety years from making 
a claim, does nof destroy their legal rights. It is somewhat 


(neater a pr 


1. (1888) 13 A. C. 294 at 301. 
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difficult to follow the argument that the words in the earliest. 
scheme should be'construed in the light of the acts done subse-. 
quent to that scheme. f 

Pandrang Row, J., refers to the existence of a strong 
sentiment against the participation of “untouchables” in the 
management of temples. On the contrary, the trial Judge says, 
“I do not see what sentiment is violated by allowing a Madiga 
to vote”. This shows the danger of referring to uncertain 
extraneous circumstances such as the so-called sentiments of a 
people. If this is a relevant consideration, are we to be guided 
by the sentiment that prevailed when the first scheme, or the 
last one, was framed? : 

Lord Sankey in the case already cited observes: 


“ The exclusion of women from all public offices is a relic of days more 
barbarous than ours, but it must be remembered that the necessity of the: 
times often forced on men customs which in later years were not necessary.” 
(Henrietta Muir Edwards v. Attorney-General for Canada!) 

This passage, in our opinion, aptly describes the position 
with reference to the present question. 


We are constrained to hold that the judgment under 
appeal does not rest upon any legal basis. The appeal is 
therefore allowed with costs throughout. 


K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VENKATASUBBA RAO AND MR. 
Justice ABDUR RAHMAN. 





Pichai Pillai Udayan .. Appellant* (Plaintiff) 
v. 
Subbaraya Pillai (died) and l 
another .. Respondents [2nd Defendant 


(deceased) and L. R. of 
the deceased 2nd Defen- 
dant]. ; 


Mortgage on property created by order of Magistrate incorporating 
statements of parties in consequence of compromise—Whether want 
of registration of the order could stand in the way of its admvissidility— 
Date of order before amendment to Registration Act (XVI of 1908), S. 17 
(2) (vi). ` 





1. (1930) A.C. 124 at 128. 


* L.P.A. No. 90 of 1936: 27th January, 1938. 
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_ The appellant instituted a suit for sale of cértain properties on the alle- 
gation that a certain mortgage or charge was created in his favour under 
either an oral award or in consequence of certain statements and proceedings 
ina Criminal Court when defendant had filed a complaint against him under 
S. 145 of the Criminal Procedure Code. The suit was decreed on the basis of 
the alleged oral award as well as confirmed in appeal though not on the same 
ground. Ina second appeal to the High Court the learned Judge who heard 
the case took the view that the statements relied on by the plaintiff did not 
merely create a charge but a mortgage which could not however be given 
effect to as they were inadmissible in evidence for want of registration. On 
the question whether a mortgage had come into existence which was legally 
enforceable, 

Held, that the orders passed by the Magistrate in the proceedings under 
S. 145, Criminal Procedure Code, should be taken to incorporate the state- 
ments of parties as the word ‘lodge’ used by the magistrate conveyed the 
usual meaning of a deposit of a formal document of information and that 
such an order of Court was excepted from registration without any qualifi- 
cation before the amendment of 1929 and being admissible in evidence could 
be relied upon by the plaintiff in support of his case. 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice King, dated 27th April, 
1936 and made in S.A. No. 605 of 1932, dated the 27th April, 
1936, preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Trichinopoly in A.S. No. 75 
of 1931 (A.S. No. 32 of 1931, District Court, Trichinopoly) 
preferred against the decree of the Court of the District 
Munsiff of Ariyalur in O.S. No. 243 of 1929. 

T. S. Raghavachariar for Appellant. 

M. Patanjali Sastri for Respondents. 

The judgment of the Court was delivered by 

Abdur Rahman, J.—This is an appeal filed by the plaintiff, 
who had instituted a suit for sale of certain properties on the 
allegation that a mortgage or charge was created in his favour, 
under either an oral award or in consequence of certain state- 
ment and proceedings in a Criminal Court, when defendant 1 
had filed ‘a complaint against him under S. 145 of the Criminal 
Procedure Code. The suit was decreed by the District Munsiff 
of Ariyalur on the basis of the alleged oral award. The deci- 
sion was affirmed on appeal by the Subordinate Judge of 
Trichinopoly, although not on the ground which had found 
favour with the District Munsiff, but on the basis of state- 
ments made by the plaintiff and defendant 1 before the Magis- 
trate to whom the complaint under S. 145, Criminal Procedure 
Code, was sent for an inquiry. :On an appeal to the High 
Court our learned brother King, J., took the view that the 
statements relied on by the plaintiff did not merely create a 
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charge but a mortgage, which could not however be given effect 
to as they were inadmissible in evidence for want of registra- 
tion. The appeal was therefore accepted by him and the suit 
dismissed. The plaintiff now appeals under the Letters Patent 
and the only question which has to be decided is whether a 
mortgage had come into existence which was legally enforcible. 
In view of the assumption that we have made as held by King, 
J., that a mortgage as distinguished from a charge was created 
by the statements of parties made on 30th January, 1923 
(Ex. D) it would not be seriously disputed that if they were 
the only basis of this action, there would be no force in this 
appeal. The Subordinate Judge’s order although well consi- 
dered, was rightly set aside on this ground. The real question 
however relates to the effect of the order of the Sub-Divisional 
Magistrate which he had passed in consequence of the compro- 
mise arrived at between the parties and contained in their 
statements. 


Before we advert to that order in any detail, it might be 
stated that the order was passed on 2nd February, 1923 
(Ex. G-1) before S. 17 (2) (vi) of the Registration Act was 
amended in 1929 and the law as it stood before the amend- 
ment would have to be applied to the facts of this case. This 
position was admitted by the respondent’s counsel although so 
far as this case is concerned the position would not have been 
different, if the orders were passed by the Magistrate after 
1929 as the order made by him comprised no other property 
than that which was the subject-matter of the proceedings 
before him. . 


Coming now to the order passed on 2nd February, 1923, it 
appears, as already stated, that this was passed by the Sub- 
Divisional Magistrate after he had received the statements; 
made by the parties (Ex. G) and when he was satisfied that 
there was no. further fear of the breach of peace. The order 
has been expressed in one compressed word “lodged”; but the 
word is pregnant and must have been meant to convey a good 
deal more than a mere order of dismissal. The word ‘ lodge” 
when used in regard to Courts is usually meant to convey “a 
deposit of a formal document of information or complaint, 
etc.” (See Oxford English Dictionary.) | Applying this 
meaning to the facts of this case, it appears to us that it was 
meant to incorporate the statements made by the parties and to 
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convey that in view of those statements it was unnecessary to 
proceed any further. We are strengthened in this interpreta- 
tion by the Act that without referring to the statements the 
- order is incomplete and indeed incomprehensible. 

It need hardly be repeated that an order of the Court was 
excepted from registration without any qualification before the 
amendment of 1929, and being thus admissible in evidence can 
be relied upon by the plaintiff in support of his case. 

This was the only ground on which the plaintiff’s suit was 
dismissed by our learned brother King, J. In view of our 
finding that the orders passed by the Sub-Divisional Magistrate 
should ‘be taken to incorporate the statements of parties, the 
judgment under appeal must be set aside and the decree of the 
Sub-Judge restored. We order accordingly. The respondent 
will bear the plaintiff’s costs both in this Court and in the 
second appeal. 


K. C. . —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR: JUSTICE PANDRANG Row AND MR. JUSTICE 
Kine. 


‘Chadalavada Venkata Subbayya.. Appellant* (Plaintiff ) 


v. 
The Secretary of State for India 
in Council and another .. Respondents (Defendants). 


Madras Hereditary Village Offices Act (III of 1895), Ss. 13 and 21— 
Jurisdiction only in Revenue Courts—Second appeal to the Board of Revenue 
—Its decree final—No Civil Court can entertain the swit—Board’s right to pass 
decree without hearing appellant, 


A claim to a Village Munsiff’s place as of hereditary right can be 
decided only by Revenue Courts as will be seen froma perusal of Ss. 13 and 
21 of the Madras Hereditary Village Offices Act (III of 1895). It is there- 
fore clear ‘that the Board of Revenue has not only jurisdiction to entertain 
and dispose of a second appeal but also that the Board is the only authority 
in fact which could have entertained a second appeal in this matter. 

If the jurisdiction of the Board of Revenue was invoked by the claimant, 
that jurisdiction which undoubtedly existed when the appeal was entertained 
could not be said to have been lost simply because, as the claimant believes, 
the Board decided the second appeal wrongly. 

The order of the Board has the force of.a decree aia it is the decree of 
the final Court of appeal in a suit of this kind. Assuming that the decision is 
contrary to law, it is obviously not competent fora Civil Court to declare 
that such a decision was contrary to law; for then a party would be really 


—_———_— Ė— aMr 


* Appeal No. 54 of 1933. 15th Decemer, 1937 
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attempting to obtain an adjudication by a Civil Court ofa claim which has 
been excluded from the jurisdiction of Civil Courts for over a century by 
express legislation. 

The rules of procedure governing the hearing of suits and appeals under 
the Act are rules framed under S. 20 (4) of that Act and the rules so framed 
do not require that the Board of Revenue should hear either the appellant or 
his counsel before disposing of a second appeal. 

Kumaraswami Mudali v. Muniratna Mudali, (1932) 63 M.L.J. 282; 
I.L.R. 55 Mad. 942, followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tenali in O. S. No. 31 of 1932 (O. S. No. 52 of 
1929, Sub-Court, Bapatla). 

V. Rangachari for Appellant. 

The Government Pleader (K. S. Krishnaswami Aiyangar). 
and V. Govindarajachari for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—The appellant in this appeal was the 
plaintiff in the lower Court. He sued the Secretary of State 
for India in Council and the present Village Munsif of Peda- 
pudi in the Tenali Taluk for a declaration that the order of the 
Board of Revenue dated 12th May, 1928, in second appeal is 
illegal and ultra vires. 

The facts necessary to understand the points in issue 
may be stated briefly. The plaintiff-appellant’s grandfather 
Ramanappa was Village Munsif of Pedapudi till 1883 when he 
was dismissed by the Sub-Collector for misconduct, and a 
divided member of the same mirasi family was appointed to 
the office, namely, the grandfather of the second defendant. 
The plaintiff’s contention was that that appointment was only 
temporary, and to be in force only during the lifetime of the 
dismissed Village Munsif, and that on the death of the latter 
in 1923, the plaintiff was entitled to be appointed Village 
Munsif. On this basis, the plaintiff, during his minority, by a 
next friend sued in the Court of the Revenue Divisional Officer 
under S. 13 of the Madras Hereditary Village Offices Act (III 
of 1895), namely, S.S. No. 1 of 1926, for being registered as 
the Village Munsif of Pedapudi. That suit was dismissed and 
an appeal from the decree of the Revenue Divisional Officer 
was.also dismissed by the District Collector in S. A. S. No. 1 
of 1927. The plaintiff preferred a second appeal to the Board 
of Revenue as provided for in S. 23 of the Madras Hereditary 
Village Offices Act and that second appeal was also dismissed 
by the Board of Revenue in May, 1928. 
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It is this dismissal of the second appeal by the Board of 
Revenue that is sought to be declared illegal and ultra vires. 
It cannot be contended that the Board of Revenue had no 
jurisdiction to entertain the appeal or to deal with it in the 
manner which the Board thought fit. In fact, a claim toa 
village office of this kind can be decided only by Revenue 
Courts as will be seen from a perusal of Ss. 13 and 21 of the 
Madras Hereditary Village Offices Act (III of 1895). This 
position is not contested. It is therefore clear that the Board 
of Revenue had not only jurisdiction to entertain and dispose 
of the second appéal, but also that the Board was the only 
authority in fact which could have entertained such a second 
_appeal in this matter. The contention that the Board of 
Revenue acted without jurisdiction must be dismissed as 
having no foundation, and as being even absurd. The jurisdic- 
tion of the Board of Revenue was invoked by the plaintiff 
himself and that jurisdiction which undoubtedly existed when 
the appeal was entertained could not be said to have been lost 
simply because, as the plaintiff-appellant believes, the Board 
decided the second appeal wrongly. 


So far as the contention that the order of the Board of 
Revenue was illegal is concerned, it appears to us that no 
civil suit of this nature could have been entertained by the 
Subordinate Judge for the purpose of getting a declaration 
that the order of the Board of Revenue passed in the exercise 
of its appellate jurisdiction was contrary to law. No separate 
suit would lie in a case of this kind, and when the highest 
Court of Appeal, so far as this subject-matter is concerned, has 
decided a particular claim in a particular way, it is final, and 
it is not open to any Court in the moffussil to canvass the 
correctness of such an order. The order of the Board has the 
force of a decree and it is the decree of the final Court of 
Appeal in a suit of this kind. Assuming for argument’s sake 
that that decision was contrary to law, it is obviously not 
competent to the Subordinate Judge’s Court in which this suit 
was filed to declare that such a decision was contrary to law. 
In effect, the present suit though framed as one for a declara- 
tion that the order of the Board of Revenue is illegal and ultra 
vires is a suit for the office of a Village Munsif in which the 
plaintiff seeks the same relief which he sought in the suit which 
he filed before the Revenue Divisional Officer. He is really 
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therefore attempting to obtain an adjudication by a Civil Court 
of a claim which has been excluded from the jurisdiction of 
Civil Courts for over a century by express legislation. It may 
at the same time be mentioned that the Subordinate Judge 
while holding that the suit was maintainable came to the 
conclusion that the order of the Board of Revenue was right 
on the merits and that the view taken by the Board as regards 
the appointment of the second defendant’s grandfather was 
right. 

A further complaint has been made on the ground that the 
Board of Revenue passed its order in second appeal without 
hearing the plaintiff-appellant or his counsel. The rules of 
procedure governing the hearing of suits and appeals under 
the Madras Hereditary Village Offices Act are rules framed 
under S. 20, cl. (4) of that Act, and the rules so framed do 
not require that the Board of Revenue should hear either the 
appellant or his counsel before disposing of a second appeal. 
This rule of procedure cannot be regarded as ultra vires in 
the light of the decision reported in Kumaraswami Mudali v, 
Muniratna Mudali1, which expressly decided the question 
that the Board of Revenue having jurisdiction to decide a 
second appeal under S. 23 of the Madras Hereditary Village 
Offices Act has jurisdiction to decide it without giving the 
parties an opportunity of being heard. This Bench decision 
which directly bears on the point disposes of the contention 
that the decision of the Board of Revenue must be deemed to 
be illegal or ultra vires because it was pronounced without 
giving a hearing to the plaintiff-appellant or his counsel. We 
see no reason to differ from the decision in Kumaraswami 
Mudali v, Muniratna Mudalit, 

It follows therefore that there was never any substance in 
the plaintiff-appellant’s suit and that the appeal must fail. It 
is accordingly dismissed with costs (two sets). 


K. C. an Appeal dismissed. 





1. (1932) 63 M.L.J. 282: I.L.R. 55 Mad. 942, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JusTICE VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN, 


K. Sundaram Aiyangar .. Appellant® (Plaintiff) 
Ue 
The Offcial Receiver of Trichino- 
poly .. Respondent (Defen- 
dant). 


Official Receiver in insolvency—Mortgage suit against insolvent—Plaintiff 
(mortgagee) appointed Receiver in that suit—Official Receiver bound by 
directions in that suit. 


In a mortgage suit the plaintiff applied for the appointment of a recei- 
ver. The mortgagor having become aa insolvent his assignee the Official 
Receiver was joined as another defendant to this suit. In the presence of 
the Official Receiver and after objection by him the plaintiff himself was 
appointed receiver by the Court. He then applied for certain particulars 
from the Official Receiver regarding certain leases and also asked the Court 
to direct the Official Receiver to deposit certain monies collected before and 
after the said order of appointment of himself as Receiver. 


Held, (1) that there was no point in the objection that the Official 
Receiver was not subject to the directions of the Civil Court. It madeno 
difference that the person against whom the order was made happened to be 
the Official Receiver. He was a party to the suit and hence bound by whatever 
orders made therein. 


(2) That the lower Court was right in reserving the question of owner- 
ship of the amounts accrued due before the date of the order. 


Appeal tinder cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Burn, J., dated Ist 
October, 1937, and passed in appeal against Order No. 237 
of 1935 preferred against the order of the Court of the 
Subordinate Judge of Trichinopoly dated 15th April, 1935 and 
made in I. A. No, 194 of 1935 in O. S. No. 149 of 1933. 

T. V. Muthukrishna Iyer ‘and K. G. Srinivasa Aiyar for 
Appellant. 

M. S. Vaidyanatha Aiyar for Respondent. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—This is a mortgage suit in which 
the plaintiff applied for the appointment of a receiver. The 
mortgagor who had become an.insolvent, was impleaded as 
. the first defendant and his assignee the Official Receiver was 
joined as the fifth. Inthe presence of the latter and after 
objection by him, the plaintiff himself was appointed as receiver. 
The Official Receiver having granted certain leases of the 





* L.P. Appeal No, 97 of 1937. 30th November, 1937, 


Sundaram 
Ajiyangar 
v, 

Official 
Receiver 
of Trichi- 

nopoly. 


Venkata- 
subba 
Rao, J. 


Sundaram 
Ai yangar 


Official 
Receiver 
of Trichi- 
nopoly. 
Venkata- 
subba 
Rao, J. 


544 THE MADRAS LAW JOURNAL REPORTS. [1938 


property, the plaintiff as the receiver applied, first that the 
former should be directed to furnish certain particulars regard- 
ing the leases and secondly, that he should be directed to 
deposit the monies collected by him. The lower Court allowed 
the application and Burn, J., set aside that order. In this 
Letters Patent Appeal, the correctness of the learned Judge’s 
order is attacked. 


We fail to see how the lower Court’s order of appoint- 
ment of receiver can be attacked. The plaintiff was appointed 
receiver on the 3rd September, 1934, and the order appointing 
him has become final. How the receiver’s application to 
direct the fifth defendant to give him certain particulars can 


be said to be incompetent, we are unable to follow. For the 


receiver to carry out his duties the information asked for is 
necessary. It is difficult to support the legrned Judge’s state- 
ment that Official Receiver is not subject to the directions of 
the Civil Court. It makes no difference that the person against 
whom the order is made happens to be the Official Receiver; 
he is a party to the suit and is bound by the order made in ‘his 
presence. The Official Receiver, as much as any other party 
to the suit, is bound by the orders of the Court. This being 
so, the first part of the order isa perfectly proper one and no 
possible exception can be taken toit. The plaintiff cannot 
carry on the administration without the particulars being 
furnished and this part of the order therefore is, as already 
stated, unassailable. 


Passing on to the second part of the order relating to the 
deposit, the eee falls to be considered under two main 


headings: 
(1) As regards the monies senei by the fifth defendant before the 


receiver order; 
(2) As regards the amounts collected subsequent to the order, they 
fall under two sub-groups— 
(a) those that accrued due before the order, and 
(b) those that accrued due after the order. 


Mr. Muthukrishna Aiyar, the plaintiff’s counsel, says that. 


his application was limited in the lower Court, and that it is- 
so limited here, to the monies falling under the second heading 
alone, That the plaintiff is entitled to the monies that accrued 
due after the receiver order (that is, monies falling under 
group 2 (b), is admitted by the.counsel for the Official Receiver. 
The lower Court, while allowing the plaintiff’s application, 
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reserved the question of the ownership of the amounts falling 
under group 2 (a). That seems to be the true interpretation 
of the order of the learned Subordinate Judge and Mr. 
Muthukrishna Aiyar is willing to adopt it. That is to say, the 
lower Court’s order relating to the deposit must be taken to 
be limited to the monies falling under the two sub-groups of 
the second main heading above. We fail to see how in those 
circumstances the Official Receiver has any ground of com- 
plaint at all. 


We therefore reverse the order of Burn, J., and restore 
that of the Subordinate Judge. We make no order as to costs. 


K. C. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] 


Present :—Lorp ALNESS, SIR GEORGE LOWNDES AND SIR 
SHAADI LAL. 


M. P. M. Murugappa Chetti and another .. Appellants* 
i Ue. 
The Official Assignee of Madras .. Respondent. 


- Trustee and cestui que trust—Minors’ funds entrusted to company by 
guardianas agents to invest in'other companies—Subsequent use by com- 
pany in own business—Acquiescence by guardian—New contract inferable 
or fiduciary relationship between companyand minors effected—Insolvency 
of company—Right of minors to payment in priority over other creditors. 

A guardian entrusted certain funds to a company as agents, in order that 
they might invest them in other companies. The company, although not 
‘authorised to do so, subsequently used the funds in their own business. 
From time to time they rendered accounts to the guardian which showed the 
exact disposal of the funds, and the guardian acquiesced in those dealings. 
The firm having been adjudicated insolvent, the minors to whom the funds 
belonged claimed to be entitled to repayment of the funds standing to their 
.credit with the company in priority over the claims of the company’s other 
creditors. 

Held, (1) that it was impossible by reference to the company’s subse- 
quent dealings with the fund to establish either a new contract between them 
and the guardian or a variation of the original contract under which the 
funds were placed in their hands, and that, the fiduciary relationship between 
the minors and the company having accordingly remained unchanged, the 
minors were entitled to payment in priority of the sum due to them. 

i Haridas Ranchordas v. Mercantile. Bank of India, Ltd., (1919) 38 M.L.J. 
387: L.R. 47 LA. 17: LL.R. 44 Bor. 474 (P.C.), distinguished. 

(2) That the doctrine of ratification could not be applied so as to turn 
the fund originally held by the insolvents as agents in a fiduciary capacity, 
into a mere deposit with them on ordinary banking terms. 

ee A AL A 

* P, C. Appeal No. 89 of 1935. 22nd July, 1937, 
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(3) That, assuming that the guardian’s acquiescence in the company’s 
unauthorised dealings with the funds would have debarred him from claim- 
ing compensation in respect of particular transactions, that circumstance 
could notaffect the fiduciary position in which the company stood towards 
the minors’ funds. ; 

Consolidated appeals from a decision of the High Court, 
Madras, in its appellate jurisdiction (Reilly and Burn, JJ.) 
varying an order of the same Court in its original insolvency 
jurisdiction (Stone, J.). l 

Sir Herbert Cunliffe, K.C. and C. Sidney Smith for Appel- 
lants.-—The whole of the appellants’ monies, and not merely a part, 
were trust monies. The terms on which the monies were entrusted 
to Ar. Ar. Sm. were that they were to invest them in other 
Chetti firms and they charged commission on that footing. The 
guardian’s acquiescence in the company’s new dealing with the 
funds did not constitute another transaction between him and 
them with regard to the use to which the monies were to be put, 
and the company were not authorised to treat any of those monies 
as deposited with them on a banking account. In any case, on 
apportionment of the joint family funds after the guardian’s death, 
they became trustees of the minors’ funds and were not entitled to 
use them as their own trading assets. 

- J. EF. Roxburgh, K.C. and J. Bennett for Respondent.— 
The company’s practice during the guardian’s lifetime carried 
on to his knowledge and without objection must be inferred 
to have been carried on in accordance with the terms on which the 
money was entrusted to the company, especially as he recorded 
both forms of transaction in his own records. The true inference 
from that practice is that the company had authority to mix the 
minors’ funds with their own and become debtors for them and. 
liable for them as bankers and not as trustees. There is in any 
case no rule of law that when a firm has (whether rightly or 
wrongly) mixed trust moneys with its own the owners of the 
trust moneys can claim otherwise than as ordinary creditors of the 
firm on its insolvency, except in so far as the trust moneys can 
be and are specifically traced into assets of the firm existing at the 
date of the insolvency. 

22nd July, 1937. Their Lordships’ judgment was 
delivered by 

Sir Grorce Lownpvrs.—These consolidated appeals arise 
out of a petition presented by Murugappa Chetti and his 
brother Ramaswami Chetti (since deceased and now repre- 
sented by his widow Minakshi Achi) in certain insolvency pro- 
ceedings in the Madras High Court. The petitioners will for 
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convenience be referred to as the appellants. The Offcial 
Assignee of Madras represents a firm known as Ar. Ar. Sm., 
trading in British India and having’a branch in Rangoon, who 
were adjudicated insolvents on the 15th July, 1925, and against 
whose assets the claim of the appellants is made. He will be 
referred to as the respondent and the Ar. Ar. Sm. firm as the 
insolvents. 


In 1900 one Pethaperumal Chettiar, the grandfather of 
the appellants and manager of the joint Hindu family of 
which they were minor members, transferred sums totalling 
Rs. 76,000 to the insolvents in Rangoon. There is no formal 
record of the terms upon which this transfer was made and 
the question is in dispute before the Board. The appellants 
assert that it was an agency transaction under which the 
insolvents were to invest the money in other Chetti firms in 
Rangoon; the respondent, on the other hand, contends that 
under the original arrangement, they were at liberty either so 
to invest the moneys or to utilise all or any part of them in 
their own business. 


In 1915 a partition decree was made by the Chief Court 
of Pudakottai, a Native State in Southern India of which the 
joint family were subjects. By this decree three-sixteenths 
of the moneys in question were allotted to the share of the 
appellants, and the grandfather, Pethaperumal Chettiar, was 
appointed guardian of their property. It is not disputed that 
the terms of the decree were communicated to the insolvents in 
Rangoon. Pethaperumal Chettiar died on the 18th September, 
1918, and no guardian was appointed in his place though both 
the appellants were then and until shortly before the date of 
the insolvents’ adjudication minors under the law of Pudukottai. 
In 1919 or 1920 at the instance of Muthayya Chettiar, the 
father of the minors, the original account in the books of the 
insolvents appears to have been closed, and a separate account 
was opened in their books of the appellants’ three-sixteenths 
share. There was then a sum of Rs. 27,000 standing to their credit 
which was increased to Rs. 44,503 at the date of the insolvency. 
The appellants by their petition claimed that these moneys were 
in effect a trust fund in the hands of the insolvents, and should 
be paid over to them with interest by the respondent in priority 
to the claims of other creditors, which the respondent denied. 
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P.C. The petition was heard in the High Court by Stone, J., 
who upheld the claim and made an order for the payment to 
them of the Rs. 44,503 with further interest and costs. The 
Official respondent appealed and the learned Judges of the Appeal 
Beene Court (Reilly and Burn, JJ.) varied the order of the lower 
— Court and held that the appellants were only entitled as 
eae preferential creditors to a portion of the said amount, and 
must prove in the insolvency for the balance along with the 
other unsecured creditors. Both parties have appealed to His 
Majesty in Council, the appellants asking for the restoration 
of the trial Judge’s order and the respondent seeking to get 
rid of so much of the Appellate Court’s order as gave the 

appellants priority in respect of a part of the fund. 


Murugappa 
Chetti 


The main questions in the appeal are as to the terms 
upon which the insolvents accepted the original sum of 
Rs. 76,000 in 1900, and whether the relationship so established 
was subsequently changed. No receipt or written acknowledg- 
ment is forthcoming. The appellants are, of course, unable to 
depose themselves as to the transaction and their father, 
Muthayya Chettiar died before the present question arose. 
There is, however, in the record, a letter from the head firm 
of the insolvents at Devakottai, dated the 7th of November, 
1900, and addressed to the Rangoon branch, by which the 
latter were instructed to lend the money “ to our Chetti firms, ” 
meaning clearly, as their Lordships think, other Chetti firms 
with whom the Rangoon branch had business dealings. Subse- 
quent letters make it evident that this was understood to be 
the arrangement by the Rangoon branch: see in particular the 
Rangoon letters of 26th July, 1908, and 5th December, 1911. 


This their Lordships hold to be confirmed by the deposi- 
tions of various employees of the insolvents in Rangoon, and 
they have little doubt upon this evidence that the money was 
entrusted to the insolvents to invest in other Chetti firms, and 
that they had no authority to employ any part of it in their 
own business. It is, however, clear that from a very early date 
they did so employ a part of the fund, and that this practice 
was by degrees so expanded that shortly after Pethaperumal’s 
death Rs. 93,594 out of the monies then representing the fund 
was being utilised in the insolvents’ business and only 
Rs. 38,567 was out on loan to other ‘firms. 
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It is also established that the insolvents furnished accounts 
from time to time of their dealings with the fund showing its 
actual disposal and that Pethaperumal copied these accounts 
into his own books apparently without demur. 

The respondent contends that if the original arrangement 
was merely of an agency character (as their Lordships have 
found) this course of dealing established a new contract 
between the parties by which Pethaperumal authorised the 
insolvents to deal with the fund in this way, or alternatively 
that it constituted such a ratification of their dealings with the 
fund that it should be held that the whole must be regarded at 
the date of Pethaperumal’s death as merely a bank deposit with 
the insolvents, in respect of which the appellants could claim 
no priority over other creditors. In support of the first branch 
of this contention the respondent’s counsel cites the judgment 
of Sir John Edge in Haridas Ranchordas v. Mercantile Bank of 
India, Lid.1, but their Lordships think it affords no support to the 
contention asin that case all that the subsequent dealings were 
held to establish was a term upon which the original contract was 
silent. Their Lordships are quite unable to agree that a new 
contract, or a variation of the original contract, can be proved 
by such means, even were the terms of the supposed new con- 
tract less vague than is suggested here. Nor do their Lordships 
think that the doctrine of ratification can be applied so as to 
turn the fund originally held by the insolvents as agents in a 
fiduciary capacity, into a mere deposit with them on ordinary 
banking terms. There is nothing whatever to show that Petha- 
perumal had full knowledge of the facts (see S. 198 of the 


Indian Contract Act which admittedly applies). He was living . 


in a remote village in a Native State in India, the accounts 
furnished to him were very obscure, and no attempt was made 
to explain to him what his agents in Rangoon were doing, or 
why they had so deviated from their original instructions. It 
is also at least doubtful whether what the agents did could be 
regarded under the circumstances as acts done on his behalf 
(see per Lord Maugham in Imperial Bank of Canadav. Begley?), 
and it is admitted on the evidence that the insolvents charged 
the account in every case, whether the interest credited to 
Pethaperumal came from themselves or from outside invest- 





1. (1919) 38 M.L.J. 387: L.R. 47 I.A. 17: LLR. 44 Bom. 474 (P.C.). 
2. (1936) 2 All. E.R. 367. 
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ments, with the regular agents’ commission, and when there 
was a question of loss on an investment, made it quite clear 
that no responsibility for any loss rested upon them. 

On the whole their Lordships are satisfied that from the 
beginning the insolvents were with regard to the whole fund, 
in the position merely of agents entrusted with money to 
invest, and that this relationship still existed unchanged at the 
date of Pethaperumal’s death, when they became (if indeed 
they had not already become, as from the date when the terms 
of the partition decree were communicated to them) trustees 
for the minors. 

This was the conclusion to which the learned Judge in the 
lower Court came and upon which the order made by him was 
based. The Appellate Court, on the other hand, thought that 
the nature of the fund must be taken to have changed by the 
time of Pethaperumal’s death owing to his acquiescence in the 
dealings by the insolvents, and that only so much of the fund 
as was then invested outside the insolvents’ firm could be treated 
as a trust fund in their hands, but that qua the larger part of 
it which had been utilised in the insolvents’ business there was 
no fiduciary relationship remaining. It is possible that the 
acquiescence of Pethaperumal in the unauthorised dealings by 
the insolvents might have debarred him from claiming com- 
pensation in any shape in respect of particular transactions— 
their Lordships have not to come to any conclusion as to this— 
but in their opinion it could not affect the fiduciary position in 
which the insolvents stood towards the minors’ three-sixteenths 
share. 

This should, their Lordships think, be the end of both 
appeals. But counsel for the respondent has contended before 
the Board that the appellants, in order to succeed in their 


‘claim as against the general body of creditors, must go further, 


and trace the fund im specie as in the hands of the insolvents 
at the date of their adjudication. 

It is objected on behalf of the appellants that no such case 
was made in the Indian Courts, and that it ought not therefore 
to be allowed here. 

It is obvious that if this contention had been put forward 
in India it would have applied to the whole fund as dealt with 
by the first Court, and to the portion held to be a trust in the 
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hands of the insolvents by the Appellate Court. But beyond 
possibly a passing reference to the question in the judgment of 
Stone, J., there is no discussion of it in either Court, and it is 
admitted that the Appellate Court did not take it into consider- 
ation at all. Their Lordships can only conclude that no 
serious argument on the matter was addressed to either Court. 
If it had been put forward their Lordships think that further 
investigation of the insolvents’ accounts might have enabled 
the appellants to meet the objection, and they must therefore, 
in accordance with the well-established practice of the Board, 
refuse to go into the merits of this contention. 


Under these circumstances their Lordships find it un- 
necessary to consider the question as to where the burden of 
‘proof lies in such a case, or as to any possible conflict between 
the principles enunciated in Sinclair v. Brougham and the 
judgment of this Board in The Official Assignee of Madras v. 
T. Krishnajt Bhat2, 


For the reasons given above their Lordships will humbly 
advise His Majesty that the appeal of M. P. M. Murugappa 


Chetti and Minakshi Achi should be allowed, that the order ` 


of the Appellate Court dated the 30th August, 1933, should be 
set aside and that of the lower Court dated the 9th May, 1932, 
restored, and that the appeal of the Official Assignee should 
be dismissed. The costs both in the High Court and before 
this Board must be paid by the Official Assignee. 


Solicitors for Appellants: Douglas, Grant & Dold. 
Solicitors for Respondent: Burton, Yeates & Hart. 


R.C. C. -> Appeal allowed. 
Cross-appeal dismissed. 


"1. (1914) A.C. 398. i 
2. (1933) 65 M.L.J.1: L.R. 60 I.A. 203: LL,R. 56 Mad: 570 (P.C.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. ALFRED Henry LioneL Leaca, Chief 


Justice, Mr. Justice VARADACHARIAR AND MR. JUSTICE 
Mocketr. 


Manubolu Rangareddi .. Appellani* (2nd Defen- 
dant) 
v. 
Maramreddi Dasaradharami Reddi 
and others .. Respondents (Plaintiff 
and Ist Defendant). 


Madras Hereditary Village Offices Act (III of 1895), Ss. 6 (1), 10 (2) and 
(5), and 21—Division of village into two-—Appointment of a person not 
belonging to the family of the last holder—Suit for declaration of right—Suit 
enforcible—Suit not excluded from. Civil Courts—Appoiniment of a third 
berson proper owing to disqualification of the descendant in the family of the 
last holder, 

Two villages originally formed one but was converted into two later. 
Before the division took place the first respondent’s father was appointed: 
headman of the villages and held office for some time and resigned. At the 
time of his resignation the first respondent’s name was registered with the 


' Collector with a view to his being appointed in his father’s place on his attain- 


ing majority and the appellant’s father was appointed to discharge the duties. 
of the office. After the said division of the villages into two the first respon- 
dent was passed over and the appellant’s father and second respondent’s. 
father were appointed to the two villages newly created. On a suit by the 
first respondent to declare that he was entitled by hereditary right to the office 
in the place of the appellant the questions that arose for decision were 
(1) whether the failure of the Revenue Authorities to appoint the first res- 
pondent as headman of one of the two villages gave at all a cause of 
action; (2) if the failure so constituted a cause of action whether the Civil 
Courts would have jurisdiction to entertain the matter; and (3) whether the 
first respondent was rightly passed over. 

Held, (1) that the office of a village headman has always been regarded 
as a hereditary office and one of the objects of the Act is to preserve the 
hereditary character of such office. Therefore when the legislature says that 
when an old office is abolished and a new one is created in its place the new 
office shall be filled from the family connected with the old, it is difficult to 
understand the reasoning which says there is no enforcible right. S. 6 (1) 
of the Madras Hereditary Village Offices Act does create a right in the 
family which can be enforced by a suit. 

Ramakrishnayya v. Venkataranga Rao, (1932) 63 M.L.J. 577: LL.R. 56 
Mad. 134, followed. 

(2) That the word ‘succeed’ used in S., 10 (5) which admittedly does not 
apply to the filling of new posts under S. 6 (1) and gives its ordinary meaning 
therefore in S. 21, does not debar the present suit in a Civil Court. 





* S, A, No. 208 of 1933. 16th December, 1937. 
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Kothandaramayya v. Ramalingayya, (1920) 12 L.W. 663, followed. 

(3) The fact that the first respondent’s name had been registered under 
S. 10 (5) carried with it no right. It was the duty of the, Collector to select a 
person from the family of first respondent’s father who was qualified to hold 
the office, if there was such a person. The first respondent was a minor at 
the time when the office became vacant and not eligible therefore for appoint- 
ment by reason of S. 10 (1). Hence the appellant’s appointment in his stead 
was properly made. 


Appeal against the decree of the District Court of Nellore 
in A.S. No. 177 of 1931, preferred against the decree of the 
Court of the District Munsiff of Nellore in O.S, No. 276 of 
1930, 


Ch. Raghava Rao and S. Rajaram for Appellant. 


M.S. Ramachandra Rao for B. Somayya and S. Sitarama 
Aiyar for Respondents. 


The Court delivered the following 


JupcMEeNT.—The first respondent instituted a suit in the 
Court of the District Munsiff of Gudur for a declaration that 
he is the-rightful holder of the office of headman either of the 
village of Gudur East or of Gudur West and that he is entitled 
to be appointed to one of these offices. These villages originally 
formed one village; but were converted into two in 1918, 
Before the division took place Gudur consisted of Gudur 
proper and five hamlets, namely, Vemulapalem, Veerareddi- 
pallee, Purittipallam, Puthipallam and Divipalem. The 
headman of Gudur had jurisdiction over Gudur itself and the 
hamlets of Vemulapalem and Veerareddipallee, but there was 
an assistant headman appointed in respect of Purittipallam, 
Puthipallam and Divipalem. In 1908, the first respondent’s 


father was appointed headman of Gudur, Vemulapalem and 


Veerareddipallee, and held this office until 1912, when he 
resigned. The first respondent’s name was then registered 
with the Collector with a view to the first respondent being 
appointed in his father’s place on coming of age and the appel- 
lant’s father was appointed to discharge the duties of the office 
in the meantime. In 1905, the second respondent’s father was 
appointed headman with jurisdiction over Puthipallam, 
Purittipallam, and Divipalem. This was the position in 1918 
when Gudur and the adjoining hamlets were formed into two 
villages and called Gudur East and Gudur West respectively. 
When this happened the second respondent’s father was 
appointed headman of Gudur East and the appellant’s father 
70 
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headman of Gudur West. The second respondent was the 
headman of Gudur East and the appellant was the headman of 
Gudur West at tlie time of the suit. The District Munsiff held 
that the first respondent had the right to hold the office of 
headman of Gudur West and therefore was entitled to be 
recognised in the place of the appellant. A declaration to this 
effect was accordingly granted. On appeal to the District 
Court of Nellore it was held that the declaration should merely 
be that the appointment of the appellant is illegal and that the 
first respondent’s family has a right to claim that the selection 
should be from the family. 


The appellant contends that the first respondent is not 
entitled to any declaration and that the suit should be dismissed 
for the following reasons:—(1) the failure of the Revenue 
authorities to appoint the first respondent headman of one of 
the two villages did not give rise to a cause of action; (2) if 
the failure did constitute a cause of action, the Civil Court had 
no jurisdiction in the matter; and (3) the first respondent was 
rightly passed over. 


Before discussing the questions involved in the appeal it 
is necessary to examine the relevant sections in the Madras 
Hereditary Village Offices Act, 1895. S. 6 gives the Board of 
Revenue power to group or divide villages and provides that 
when this takes place the existing offices shall cease to exist 
and new offices which shall also be hereditary shall be created 
for the new village or villages. In choosing persons to fill 
such new offices, the Collector shall select the persons whom he 
may consider best qualified from among the families of the last 
holders of the offices which have been abolished. By the 
Madras Village Offices Amendment Act of 1930, sub-S. 3 was 
added. This sub-section reads as follows :— 


“Notwithstanding anything contained in sub-S. (1) or sub-S. (2), no 
person shall be deemed to be ineligible for selection under sub-S. (1) or 
retention under sub-S. (2) by reason only of his being a minor. Ifa minor is 
selected under sub-S, (1) or retained under sub-S. (2), he shall be registered 
as the holder of the office and thereafter the procedure laid down in sub-S. 
(5) of S. 10 shall be adopted. ” 


The addition of this sub-section was made long after the 
appellant and the second respondent had received their orders 
of appointment. 
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S. 10 states the rules to be observed by the Collector 
when filling a vacancy in any village office. Sub-S. (1) 
provides :— , 

“ No person shall be eligible for appointment who— 

(a) is not of the male sex; 

(6) has not attained the age of majority; 


(c) is not physically and mentally capable of discharging the duties of 
the office; 


(d) has not qualified according to the educational test prescribed for . 


the office in question by the Board of Revenue by rules made 
under S. 20; 


_ (e) has been convicted by a Criminal Court of an offence which, in the 
opinion of the Collector, disqualifies him for holding the 
office.” 

Sub-S. (2) declares that the succession shall devolve on a 
single heir according to the general custom and rule of primo- 
geniture governing succession to impartible zamindaries in 
Southern India. Sub-S. (3) states that where the next heir is 
not qualified under sub-S. (1), the Collector shall appoint the 
person next in order of succession who is so qualified, and, in 
the absence of any such person in the line of succession, may 
appoint any person duly qualified under sub-S. (1). Sub-S. (4) 
says that where an office has become vacant by the dismissal or 
suspension of the last holder the Collector may direct that 
until the death or return to duty of such last holder the duties 
of the office shall be performed by some person who is not an 
undivided member of the family of thedismissed or suspended 
officer. Sub-S. (5) states the procedure to be adopted where 
the heir of the last holder is a minor. He is required to register 
the heir and to appoint a person to discharge the duties of the 
office until the heir comes of age. This procedure was follow- 
ed when the first respondent’s father resigned in 1912. Sub- 
S. (6) provides that if a vacancy is caused by the resignation, 
dismissal, removal or suspension of the holder of an office and 
the Collector does not give the direction referred to in sub- 
S. (4), he shall fill up the vacancy in accordance with the pro- 
visions of the section as if it had been caused by the death of 
the holder of the office. l 


It is common ground that in making appointments under 
S.. 6 the Revenue authorities have always regarded sub-S. (1) 
of S. 10 as being applicable, and they are right in so doing. 
S. 10 deals with filling up of vacancies, but the word vacancy, 
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does not necessarily imply that there has been a previous 
incumbent in the office. On the amalgamation or division of 
villages new offices are automatically created and until they are 
filled up they are vacant. It is also common ground that the 
Revenue authorities have never regarded sub-S. (5) as apply- 
ing in such cases and here again the practice is in accordance 
with the wording of the sub-section. In sub-S. (5) the govern- 
ing word is ‘succeed’ and there can be no succession to an 
office until it has once been filled. 

S. 13 states that any person may sue before the Collector 
for any of the village offices specified in S.3 or for the 
recovery of the emoluments of any such office on the ground 
that he is entitled under sub-S. (2) or (3) of S. 10 of the 
Madras Proprietary Estates Village Service Act, 1894, or under 
sub-S. (2) or (3) of S. 10 or sub-S. (2) or (3) of S. Ll or 
S. 12 of this Act as the case may be, to hold such office and 
enjoy such emoluments; or, being a minor, may sue before the 
Collector to be registered as heir of the last holder of any 
such office. S. 13 stops here and therefore only deals with certain 
suits. The only other section dealing with jurisdiction, apart 
from S. 23 which has reference to appeals against orders and 
decrees of the Collector, is S. 21 which reads as follows :— 

“ No Civil Court shall have authority to take into consideration or decide 
any claim to succeed to any of the offices specified in S.3 or any question as 
to the rate or amount of the emoluments of any such office or except as pro- 
vided in proviso (ii) to sub-S. (1) of S. 13, any claim to recover the emolu- 
ments of any such office.” 

It will be observed that the effect of this section is to take 
away the jurisdiction of the Civil Court in certain cases only. 
I will return to the effect of this section later and will now 
refer to certain of the cases quoted in argument. 

In Krishnaswami Naidu v. Akkulammal1, Napier, J., was of 
the opinion that no right of suit exists in a case of this nature. 
The reasoning was this. What the plaintiff seeks to do is to 
have it declared that he is the person eligible under the 
Act and therefore the appointment of any person who 
is not eligible under the Act is bad. The fact that 
a man is eligible does not confer upon him the right 
of appointment. This was a case for a declaration that the 
appointment of the defendant as a headman where two 
villages had been amalgamated under the Madras Proprie- 


1, (1918) 9 L.W. 90. 
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tary Estates Village Service Act, 1894, was illegal. That Act 
so far as the present appeal is concerned is on all fours with 
the Madras Hereditary Village Offices Act, 1895. The plain- 
tiff there also sued for the recovery of emoluments of the 
office. Sadasiva Aiyar, J., who with Napier, J., formed the 
Bench which heard the appeal, did not decide whether a suit 
would lie to enforce a claim based on S.6 (1). Both the 
learned Judges were of the opinion that the third defendant in 
the suit had been properly appointed. In -dlagiasundaram 
Pillai v. The Midnapore Zamindari Co., Ltd.1, Odgers, J., 
agreed with the opinion of Napier, J., as did Srinivasa 
Aiyangar and Jackson, JJ., in Kanthavadivelu v. Ramaswami?. 
We consider that there is here a failure to give full weight 

‘to the words in S. 6 (1) :— 

“ In choosing persons to fill such new oifices the Collector shall select 
the persons whom he may consider the best qualified from among the fami- 
lies of the last holders of the offices which have been abolished.” 

This direction is mandatory. The Collector shall select the 
‘person best qualified from among the members of the family 
and if there is a person in the family who does not suffer 
from any of the disqualifications referred to in S. 10 (1), he 
is bound to select that person. If there are several persons he 
is bound to choose the one he considers most suitable. The 
office of village headman has always been regarded as a here- 

' ditary office and one of the objects of the Act is to preserve 
the hereditary character of such office. Therefore when the 
legislature says that when an old office is abolised and a new 
one is created in its place the new office shall be filled from the 
family connected with the old office, it is difficult to understand 
the reasoning which says there is no enforcible right. Of 
course there must be a member of the family possessing the 
- necessary qualifications. 

Great stress has been laid by the learned advocate for the 
appellant on Venkata Jagannadha v. V eerabhadrayya3,a decision 
of the Privy Council. In that appeal the Judicial Committee 
was concerned withthe question whether village lands which 
had been allocated to the karnam became his family property, 
At page 650 of the report, their Lordships observe :— 


“ It is accordingly clear that since that time in Madras (passing of the 
Acts of 1894 and 1895) the karnam of the village occupies his office not by 
NNN LAAN CL LL LLL NNN NNN NT nines 


1. (1919) 12 L.W. 767, 2. (1927) 54 M.L.J. 357. 
3. (1921) 41 M.L.J. 1: L.R. 48 L.A. 244: I.L.R. 44 Mad. 643 (P.C.). 
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hereditary or family right, but as personal appointee, though in certain cases 
that appointment is primarily exercised in favour of a suitable person who 
isa member of a particular family. It would accordingly appear, apart from 
the authorities, that lands held as appurtenant to the office so enjoyed should 
continue to go with that office and should accordingly be impartible.” 

At page 655 appears this passage :— 

“ A hereditary right in a karnam or his family can only, at the utmost, 
be said to constitute a certain spes among persons within the area of selec- 
tion of those eligible for the office. But it is not, as has already been observ- 
ed, even so limited. The power of selection rests with the administrative 
officials, who alone are judges of the eligibility of the karnam for the time 
being, and it is the settled law of Madras that the emoluments in the shape of 
lands follow the office, ex necessitate.” 

Their Lordships were far from considering the question 
whether on the creation of a‘new office under S. 6 (1) the 
members of the family of the last holder of the abolished office 
had the right to compel the Collector to carry out the duty cast 
upon him by the section and consequently we are unable to 
regard Venkata Jagannadha v. Veerabhadrayya', as confirming 
the opinion of Napier, J. 

In Ramakrishnayya v. Venkataranga Rao2, Reilly and 
Ananthakrishna Aiyar, JJ., held that S. 6 (1) does create a 
legal right in the family. The facts of that case were shortly 
these. In 1901 a village was made into two villages and in 
1912 the two villages were converted into three villages. 
When the three villages were created in 1912, each of the two 
then incumbents received appointments, but as regards the 
third village the Collector selected a person who belonged to 
another family. Ananthakrishna Aiyar, J., expressly held that 
S. 6 (1) was of a mandatory character and in the course of 


his judgment observed :-— 

“Hereditary rights were well known to law as administered in this 
Presidency. The legislature enacted that the new offices to be created for 
the new villages by that very Act should also be hereditary. As I read the 
section, what has been done by the legislature is this—hereditary rights 
existing in the family of the last holder have been recognised and preserved 
by the legislature by S. 6. In my view, it is nota case of any right being 
‘created’ for the first time in the family, but the case is one of recognition 
and preservation by the legislature of a pre-existing legal right existing in 
the family. The law is familiar with (a) rights vested in an individual; (5) 
rights vested in a family; and (c) rights vested in the public. The present is 
acase of a ‘right vested in a family ’--which was a well-known right before 
the Act—being recognised and provided for by the legislature. If the 
legislature intended that such pre-existing rights should cease once for all 
and be no longer entitled to any sort of legal recognition or enforcer ent, it 


1, (1921) 41 M.L.J. 1: L.R. 48 I A. 244: LL.R. 44 Mad. 643 (P.C.). 
2. (1932) 63 M.L.J, 577: 1.L.R. 56 Mad, 134, 
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would surely have chosen other words than those that exist in the 
section to express its intention. It is a principle of law that existing legal 
rights should not be intended to be interfered with or taken away, except to 
the extent to which it is reasonably clear under the terms ofa statute that 
they have been.” 


With these remarks we are in entire agreement and conse- 
quently hold that S. 6 (1) does create a right in the family 
which can be enforced by suit. 


This brings me to the question whether Ss. 13 and 21 close 
the doors of the Civil Court. I have already referred to the 
wording of these sections. It is quite clear that S. 13 merely 
says that certain suits may be instituted in the Collector’s 
Court and the suit out of which this appeal arises is not in the 
categories mentioned in that section. In S. 21 the important 
word is ‘succeed’, This is not a case of succession. It is 
true that in Alagiasundaram Pillai v. The Midnapore Zamindari 
Co., Lid.1, Bakewell, J., expressed the opinion that the word 
‘succeed’ in S. 21 is not used in the strict sense, but means a 
right to be appointed upon a vacancy in an office. -We do not 
agree with this view. The word ‘succeed’ is used in S. 10 
(5) which admittedly does not apply to the filling of new posts 
under S. 6 (1). Here the word ‘succeed’ is given its ordinary 
meaning. The word must be given the same meaning throughout 
and we can only give it its ordinary meaning in S. 21. Giving 
it its ordinary meaning this section does not debar the present 
suit and this was the opinion of Ayling and Coutts-Trotter, 
JJ., in Kothandaramayya v. Ramalingayya2. 

The learned advocate for the appellant has here again 
relied on Venkata Jagannadha v. Veerabhadrayya8, because of 
this passage at page 649 :— 


“ Although in point of fact there might be even a long continuance of the . 


office in a particular family, the right of the Government and the decision of 
the revenue authorities to remove a karnam from office and to appoint 
another, were not open to question in Courts of law.” 


The remarks applied to the other passages quoted from 
_ this judgment apply here. Their Lordships were not considering 
whether the effect of Ss. 13 and 21 was to exclude Civil Courts 
entertaining suits of this nature. For thé reasons indicated 
we consider that such suits are not excluded and that the 
District Munsiff’s Court and the District Courts had jurisdiction 
in the matter. f 





(1919) 12 L.W. 767. j 2. (1920) 12 L.W. 663. 
3. * eat) aM LJ. 1: L.R. 48 LA, 244: LL.R. 44 Mad. 643 (P.C.). 
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But the learned advocate for the appellant is on a firmer 
ground when dealing with his third point. His argument here 
is that in as much as S. 10 (5) does not apply to appointments 
under S. 6 (1) and as sub-S. (3) to S. 6 was not inserted in 
the statute till 1930, the Collector was right in appointing the 
appellant as the headman of Gudur West. It appears that at 
the time the appointment was made the first respondent’s father 
was an invalid and the first respondent who was the eldest son 
was still a minor and therefore was not eligible for appoint- 
ment by reason of S. 10 (1). The fact that his name had 
been registered under S. 10 (5) carried with it no right. It 
was the duty of the Collector to select a person from the family 
of the first respondent’s father, who was qualified to hold the 
office, if there was such a person. There was no person 
qualified and the Collector had to go outside the family. In 
doing so, he committed no breach of duty; in fact it was the 
only course open to him. Therefore the appointment of the 
appellant was properly made and the lower Courts had no 
power to interfere with it. Consequently the suit should have 
been dismissed. 


In conclusion I desire to state that, if the Act under 
discussion had been drafted better, there would have been a 
great saving of money and judicial time, not only in this case 
but in others. The Courts in India have frequently had 
occasion to draw attention to faulty drafting in statutes. The 
principles which the legislature had in mind may be apparent; 
but the Courts can only interpret statutes as they find them 
and cannot read into them provisions which have been omitted 
by faulty drafting. In this case it has been suggested that the 
Act of 1930 which inserted S. 6 (3) in the Madras Hereditary 


‘Village Offices Act, 1895, wasa declaratory Act passed to clear 


up doubts and that the main Act should be read as if the 
sub-section had always been there. The answer is that the 
preamble does not govern plain provisions in the body of the 


Act, and where it is clear that the amending Act is more than 


declaratory it cannot be given retrospective effect. 

The appeal will be allowed and the suit dismissed with 
costs in this Court and in the Courts below. These costs will 
be payable by the first respondent. i 


K. C. Appeal allowed. 





-` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JusTICE VARADACHARIAR AND MR. 
Justice Horwitt. 
Sri Sri Sri Nirvani Mahant Gomati 
Doss Bhavaji, Disciple of Hira Das 
Bavaji (deceased) and another .. Appellants* (Plaintiff 
and his L.R.) 
v. 
The Madras Hindu Religious Endow- 
ments Board, Madras, and another.. Respondents (Defen- 
dants). 


Madras Hindu Religious Endowments Act (II of 1927), S. 63—Scheme 
framed by Board—Provision of duration modified by later orders—Starting 
period of limitation. : 

Where the Religious Endowments Board framed a scheme for a Mutt on 
the 31st of August, 1929, of which cl.(13) provided that the scheme should be 
in force for a period of two years but in fact later orders were passed by the 
Board in 1930 and 1932 purporting to modify the scheme of August, 1929, by 
substituting fresh periods in cl. (13) and the trustee actually brought a suit 
before the District Judge in 1932 to set aside the order, on the question 
whether the suit was barred by limitation under S. 63 of the Hindu Religious 
Endowments Act, ; 

Held, that the present action should be treated as one not to set aside the 
‘scheme of 1929. It was in form and in substance a suit to set aside the 
scheme of 1932 and hence not barred. 


Appeal against the decree of the District Court of Kistna 
at Masulipatam dated Ist December, 1932, in O.S. No. 54 of 
1932. 

P. Satyanarayana Rao for Appellants. 

P. V. Rajamannar for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J.—This is an appeal against a decree dis- 
missing a suit instituted by the appellant under S. 63 of the 
Madras Hindu Religious Endowments Act. As the lower 
Court has dismissed the suit as barred by limitation, without 
going into the merits, the only point for consideration at this 
stage is whether the suit is so barred. 

The last clause of S. 63 of the Act provides that the 
‘trustee or any person having interest may within six months of 
the date of the publication of the order complained against 
institute a suit in the Court to modify or set aside such order. 








* Appeal No, 109 of 1933. : 20th January, 1938, 
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In the present case, the Board framed a scheme on 31st August, 
1929, and the present suit was instituted only on 4th July, 1932. 
The learned District Judge was of the opinion that it was the 
plaintiff’s duty to have filed a suit within six months of the 
publication of the scheme framed on 31st August, 1929, and 
has accordingly held that the suit is barred. But he has not 
taken into account the fact that by cl. (13) of the scheme 
framed on 31st August, 1929, it was provided that that scheme 
shall be in force for a period of two years. It is true that the 
later orders passed by the Board:on the 8th January, 1930 and 
16th March, 1932, purport to be orders modifying the scheme 
of August, 1929, by substituting fresh periods in cl. (13) of the 
scheme. But it seems to us that, in substance, the order 
of 16th March, 1932, amounts to the framing of a new 
scheme. l 


The learned counsel for the respondents lays stress upon 
the latter part of cl. (13) of the scheme of 1929 which 
provides that at the end of the two years period, the scheme 
will be taken up for consideration and for such modification as. 
may be necessary in view of the progress made in the adminis- 
tration of the affairs of the Mutt during the said period. He 
asks us io read the scheme as one made permanently and to 
hold that all that was intended by cl. (13) was that at the end 
of two years, the Board will consider whether any modifica- 
tions were necessary. We do not think that this is a reasona- 
ble reading of cl. (13). It is not for us to say whether or not 
that is what the Board intended. To test the argument, let us 
assume by way of illustration that at the end of the two years, 
the Board passed no further order. It seems to us that in the 
face of the language of cl. (13) it cannot be contended that 
the scheme will of its own force continue to remain in opera- 
tion any longer. When the plaintiff knew that that was the 
provision in cl. (13), he might well have thought it unnecessary 
to institute a suit to question the scheme as he expected that: 
after two years, the whole matter will have to be dealt with 
afresh. ‘The mere fact that the latter orders purport to be by 
way of modification of the old scheme will not justify the 
ignoring of the substance of what has happened. 

There is another provision in cl. (4) of. the old scheme 
which refers to a modification of particular provisions of the 
scheme at the end of two years. If the matter had remained 
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with that clause, there might be considerable force in the 
respondent’s argument. But as the words we have already 
quoted from cl. (13) specifically limit the duration of the 
scheme to a period of two years, we do not think that.the lower 
Court was right in holding that the present action must be 
treated as one to set aside the scheme of 1929. It is in form 
and in substance a suit to set aside the scheme of March, 1932 
and in this view, it is in time. 

The appeal is accordingly allowed and the sit remanded 
to the lower Court to be disposed of on the merits. Costs to 
abide. Court-fee paid on the memorandum of appeal will be 
refunded. 

K. C. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
ABDUR RAHMAN. 
Saturagiri Kattari Nagaya Kama- 
rajendra Ramaswami Kamaya 


Naicker .. Appeliani* (Plaintif) 
v. 
T.V.K. Kamaraja Pandiya Naicker 
and others .. Respondents (Defendants 


1 to 3, 5, 6,17 to 23 
and L. Rs. of 5th and 
22nd Defendant). 


Deed ef compromise—Construction of—Antecedent claims whether could 
control meaning of clear language used—Meaning of words ‘heirs and ‘own 
heirs’ connote no difference in the context. 


In an earlier suit by the survivor by lineal primogeniture of a Zamindar 
in 1888, against the widow of the deceased, a razinama was arrived at in 1890 
which contained three sets of provisions: one relating to the Zemindari 
proper and its appurtenances; another (cl. 6) dealing with certain properties 
which belonged to or were in the possession of the deceased Zamindar 
excluding the Zamindari and other properties which passed under cls. 1 to 4; 
and a third (cl. 7) providing for many acquisitions that may be made by the 
widow out of the income of the estate in her hands or by other means. In 
respect of properties covered by cl. 6, it provided that the widow 
and her heirs would enjoy the same with absolute rights with powers 
of alienation by way of gift, exchange, sale, etc, and that the 
plaintiff and his heirs should have no subsequent claim thereto. Cl. 7 
provided that the properties falling thereunder should not merely 
belong to the widow exclusively with powers of alienations but that 
after her death they should belong to the widow’s own heirs and that the 
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plaintiff or his heirs should have no right or claim in respect thereof. 
Thereafter the grandson by the daughter of the late Zamindar brought the 
present suit for recovering the properties, alleging that so far as cl. 6 of the 
razinama was concerned, those properties passed to him as the widow of the 
late Zamindar took only a widow’s estate and that on her death he was 
entitled to them. Again in the alternative he contended that even if it should 
be held that the widow of the late Zamindar took the properties for an 
absolute estate, defendants 2 and 3, her daughters, who were only limited 
owners had not taken proper care of them justifying thereby the necessity for 
appointing a receiver. 


Held, (1) that on a construction of the compromise deed and the clear 
language of the relevant clauses concerned, it could not be allowed that 
antecedent claims in the suit should govern or control the construction of 
the clear words employed in the deed of compromise. Whencl. 6 expressly 
mentioned the widow and her heirs as absolute owners with powers of alie- 
nation by way of gift, etc., it would be unreasonable to say that they did not 


‘connote what their natural meaning undoubtedly conveyed. 


(2) That the use of words ‘heirs’ in cl. 6 and ‘her own heirs’ in cl. 7 did 
not emphasise any distinction intended to convey that the former meant her 
husband’s heirs and the latter her own Stridhanam heirs. It was not intended 
to draw any antithesis between her heirs and her husband’s heirs. Nor would 
the fact that a reference to her husband occurred in some distant part of the 
clause after the words ‘heirs’ connote the sense as ‘her husband’s heirs’. 


Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in O.S. No. 7 of 1925. 

K. V. Krishnaswami Aiyar, C. A. Seshagiri Sastri and K. 
Chandrasekhara Aiyar for Appellant. 

S. Srinivasa Aiyangar, K. Rajah Aiyar, P.N. Appuswami 
Aiyar and D. Ramaswami Aiyangar for Respondents. 


The judgment of the Court was delivered by 


Varadachariar, J.—This appeal arises out of a suit insti- 
tuted by the appellant for recovery of possession of certain 
properties or in the alternative for the appointment of a 
Receiver. The point for decision lies in a narrow compass 
and turns mainly upon the construction of a razinamah (Ex. B) 
which put an end to an old litigation O.S. No. 16 of 1889 
relating to the succession to the Bodinayakanur Zamindari. 
To help towards the proper interpretation of Ex. B, it is 
necessary to state a few facts relating to that litigation. 


Up to December, 1888, the Zamindari of Bodinayakanur 
was in the possession of one Kamaraja Pandiya Nayakar, who 


died in December, 1888, leaving him surviving a widow Kamalu 


Ammal, a daughter Meenakshi and a step-brother Vadamalai. 
For many years after 1888, every person connected with this 
family seems to have proceeded on the assumption that this 
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step-brother was disqualified to inherit and he has been 
uniformly ignored till a very recent litigation. The deceased 
Zamindar left a number of uncles, of whom it is necessary to 
mention one Visvanathasami Nayakar, the grandfather of the 
present first defendant. That uncle hada son Kandasami who 
was the plaintiff in O.S. No. 16 of 1889, which was compro- 
mised by Ex. B. On the death of Kamaraja, disputes arose as 
to the succession to the Zamindari. If Kamaraja was divided 
from his uncles, the estate would presumably have devolved 
upon his widow and the widow also put forward a will alleged 
to have been executed by her husband in her favour. If, on 
the other hand, Kamaraja was a member of a joint Hindu 
family with his uncles, the estate would have devolved by 
survivorship, In the latter alternative there was a further 
question, whether it would have passed by ordinary primo- 
geniture or by lineal primogeniture. Under the rule of ordinary 
primogeniture succession would have devolved on Sundara 
Pandiya Nayakar who was the eldest uncle then alive; but 
under the rule of lineal primogeniture it would have devolved 
on Kandaswami, son of Visvanathasami. The estate was 
registered by the Collector in the name of the widow pursuant 
to certain statements made by the uncles and by Kandaswami. 
But later on Kandaswami denied that he ever made that state- 
ment and asserted his claim on foot of survivorship. Sundara 
Pandiya also seems to have contemplated asserting his title, 
but his claims, which were apparently considered not very 
strong, were easily bought off by Ex. T. Kandaswami, who 
_ thought that he had a much more substantial claim, instituted 
O.S. No. 16 of 1889, claiming possession of the Zamindari 
and the properties attached thereto. The widow set up her 
title, both as heir to her husband and as the legatee under his 
will, on the footing that the husband had become divided from 
his uncles. After a number of witnesses had been examined 
in the case, the parties settled their disputes by the razinamah 
by Ex. B, dated 8th May, 1890. 


The razinamah contains three sets of provisions: one 
relates tothe Zamindari proper and its appurtenances (cls. 1 to 
4); another provision, namely, cl. 6 deals with certain proper- 
ties which belonged to or were in the possession of the deceas- 
ed Zamindar excluding the Zamindari and other properties 
which passed under cls. 1 to 4; and a-third, namely, cl. 7, pro- 


Ramaswami 
Kamaya 
Naicker 

v. 
Kamaraja 
Pandiya 
Naicker. 
Varada- 
chariar, J. 


566 THE MADRAS LAW JOURNAL REPORTS. [1938 


Ramaswami vides for any acquisitions that may be made by the widow out 


Kamaya 
Naicker 
v. 
Kamaraja 
Pandiya 
Naicker. 
Varada- 
chariar, J. 


of the income of the estate in her hands or by other means. 
As regards the Zamindari, the arrangement was that the 
widow should enjoy it during her lifetime and that Kanda- 
swami and his heirs should enjoy it after her death. It is 
obvious that what was given to the widow in respect of the 
Zamindari was a strict life-estate and not an ordinary widow’s 
estate, because in the latter alternative there could be no 
declaration of the right of succession in Kandaswami and his 
heirs. The lower Court rightly held that Kandaswami took a 
vested remainder as regards the Zamindari. In respect of the 
properties covered by cl. 6, that clause provides that the widow 
and her heirs will enjoy the same with absolute rights, with 
powers of alienation by way of gift, exchange, sale, etc., and 
that the plaintiff and his heirs shall have no subsequent claim 
thereto. Cl. 7 provides that the properties falling under it 
shall not merely belong to the widow exclusively, with powers 
of alienation, etc., but that after her death they shall belong to 
the widow’s own heirs and that the plaintiff or his heirs shall 
have no right or claim in respect thereof. 

Meenakshi, the daughter of the deceased Zamindar, pre- 
deceased her mother, but she left a son the plaintiff and two 
daughters defendants 2 and 3. The second defendant has 
married the first defendant. The third defendant is a child- 
less widow and for the purpose of this litigation she is support- 
ing the second defendant, who, it is perhaps not too much to 
assume, is siding with her husband the first defendant as far 
as she can support him legally. Kamalu Ammal died in 
January, 1921. Inthe ordinary course, the plaintiff would 
succeed to whatever properties Kamalu Ammal could be held 
to have taken as her husband’s heir, while defendants 2 and 3 
would succeed to whatever properties Kamalu Ammal held as 
absolute owner or as Stridhanam. Referring to the three 
groups of properties abovementioned as dealt with under 
Ex. B, the Zamindari and whatever was comprised in cls. 1 to 
4 of Ex. B have now passed to the first defendant as Kanda- 
swami’s heir. The present litigation relates to the two sets of 
properties covered by cls. 6 and 7 of Ex. B. It is the plain- 
tiff’s case that so far as the properties covered by cl. 6 are 
concerned, Kamalu Ammal took only a widow’s estate and that 
he is therefore entitled to possession of those properties on 
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Kamalu Ammal’s death. He is accordingly suing for posses- 
sion of those properties. In the alternative, he contends that 
even if it should be held that Kamalu Ammal took the proper- 
ties covered by cl. 6 for an absolute estate, defendants 2 and 
3 who are only limited owners, have not taken proper steps to 
protect the estate and that as he is the next presumptive rever- 
sioner, he is justified in asking the Court to appoint a Receiver 
to protect the estate and keep it intact so as to make it avail- 
able to him when the succession opens to him. As regards the 
properties covered by cl. 7 of Ex. B, the plaintiff concedes 
that his grandmother was entitled to them absolutely but 
claims a receiver for the reasons stated above in connection 
with the properties falling under cl. 6. The first defendant 
takes exception to the construction placed in the plaint upon 
Ex. B. In effect, he pleads jus tertii as regards the properties 
covered by cls. 6 and 7 of the compromise. There is also a 
dispute between the first defendant and the plaintiff as to 
what exactly are the properties covered by cls. 1 to 4, and the 
properties covered by cl. 6. The plaintiff, for instance, con- 
tends that all pannai lands situate within the Bodinayakanur 
estate must be deemed to have passed to the widow under cl. 6, 
whereas-the first defendant contends that pannai lands, which 
must by the custom of the estate or under the law be regarded 
as forming part of the Zamindari passed to the Zamindar for 
the time being under cl. 1 and that only a few items which 
might have belonged individually to Kamaraja must be held to 
have passed under cl. 6. Defendants 2 and 3 also take excep- 
tion to the interpretation placed by the plaintiff upon cl. 6 in so 
far as he contends that under that clause Kamalu Ammal took 


only a widow’s estate. As regards the plaintiff’s alternative. 


` claim for the appointment of a Receiver, these defendants 
contend that they have not been guilty of waste and that there 
is accordingly no reason or justification for the appointment of 
a Receiver. The lower Court dismissed the plaintiff’s suit, 
holding that under both cls. 6 and 7 of Ex. B, Kamalu Ammal 
took an absolute estate in the properties thereby dealt with, 
that the plaintiff had therefore no present right to possession 
and that in respect of his possible reversionary claim after the 
death of defendants 2 and 3, no case had been made out for 
the appointment of a Receiver to protect the estate. Hence 


this appeal by the plaintiff. 
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Taking the language employed in cl. 6 of Ex. B, there 
can be very little doubt that to the extent to which it lay in the 
power-of the parties thereto, it was intended to give the pro- 
perties absolutely to the widow. It may be that in his 
capacity as the late Zamindar’s grandson the plaintiff is 
entitled to impeach that compromise on the footing that no 
arrangement between the widow and Kandaswami can enlarge 
the estate which the lady would have taken under the law; but 
such a case can only be set up by the plaintiff in his own 
right as heir to his grandfather. The plaintif for reasons 
best known to himself has not thought fit to institute this 
suit on that footing. Presumably he is not prepared to take 
upon himself the onus of proving that his maternal grandfather 
died in a state of separation from his uncles and from his 
step-brother. But whatever the reason may be, this litigation 
has been instituted by the plaintiff as heir within the meaning 
of cl. 6 of Ex. B and not on the footing that dehors Ex. B he 
is entitled to claim in his own right as heir of his maternal 
grandfather. Mr. Krishnaswami Aiyar contended that Ex. B 
should be interpreted in the light of the claim put forward by 
the widow in that litigation and that so interpreting Ex. B, it 
would be reasonable to hold that the parties intended to give 
her only a widow’s estate. But this ignores the fact that for 
very good reasons the parties drew a distinction between one 
set of properties involved in that litigation and another set of 
properties involved in that litigation. The widow claimed as 
her husband’s heir the whole property involved in that suit, 
that is, the Zamindari property as well as the other properties. 
Likewise, Kandaswami claimed all the properties involved in 
that litigation, by survivorship. If his claim by survivorship was’ 
well founded, it was undoubtedly open to him to grant such’ 
portion of the property involved in that litigation as he pleased 
to the widow in absolute right. As we have already stated, we 
are not -here concerned with the question whether in fact he 
had power so to grant or not, but on the case which he put 
forward, he undoubtedly would have had the power. It. is 
important to remember that if Kandaswami was prepared to. 
accept her claim as heir to the late Zamindar he could not have 
ensured the Zamin passing to himself or his heirs, because 
that would: have depended upon his surviving the widow and 
even if he had survived the widow, as the widow had a daughter 
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and the daughter had in due course a son, the Zamin would 
never have passed to him at all. That is why he was obliged 
to put forward a claim by survivorship. In these circumstances 
it does not seem to us fair to allow the antecedent claims of 
the properties to control the construction of the clear words 
employed in cl. 6. It may be that if cl. 6 made no reference 
to heirs at all or to unrestricted powers of disposition but 
merely granted the estate simpliciter to the widow, it would be 
possible to infer that only a woman’s estate and not an absolute 
estate was intended to be conferred on the widow. But when 
the clause expressly says that the widow and her heir should 
take the property with absolute rights, with powers of aliena- 
tion by way of gift, exchange, sale, etc., it does not seem 
reasonable to say that the words do not connote what their 
natural meaning undoubtedly conveys. 


Mr. Krishnaswami Aiyar asked us to read the word 
“heirs” in cl. 6 as referring to the husband’s heirs and not to 
Kamalu Ammal’s heirs, and for this purpose he emphasised the 
difference between the language of cl. 6 and the language of 
cl. 7, which uses the expression “her own heirs”. We do not 
think there is much force in this argument. The use of the 
expression “her own heirs” in cl. 7 is easily explained when 
the state of the law as it stood at the time with reference to 
acquisitions made by a woman out of the income of her hus- 
band’s estate in her possession is borne in mind. It was not 
by any means clear at that time that any savings made by her 
out of the income or any investments thereof made by her 
would pass to her heirs. Though it was recognised that during 
her lifetime. the income would be at her absolute disposal, 
many cases had held that her savings and investments would 
pass as part of the main estate. Cl. 7 was therefore put in to 
preclude any claim by Kandaswami or his heirs to any savings 
or acquisitions by the widow out of the income. That accounts 
for the emphatic expression “her own heirs” and we do not 
think it was intended to draw any antithesis between her heirs 
and: her husband’s heirs; if the expression related to any heirs 
of the husband other than Kandaswami, no provision in the 
document precluding those heirs would have been operative as 
against such other persons when they were not parties to the 
document. The antithesis really was between a claim that 


these acquisitions should pass with the Zamindari and a claim 
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that they should pass to the woman’s heirs. As regards the 
suggestion that “heirs” in cl. 6 should be understood as 
referring to the husband’s heirs, we are clearly of opinion that 
as a matter of grammatical construction or even of the sense 
of the language used, it is impossible so to read it. It is true 
that in some distant part of the clause there is a reference to 
the husband but in the immediate context undoubtedly is a 
reference to the first defendant and therefore the word “heirs” 
following immediately thereafter can only mean the first 
defendant’s heirs. 
* x * * x 


A question was raised before us as to the extent of the 
pannai properties comprised under cl. 6 as distinguished from 
any pannai properties that could be alleged to be covered by 
cl. 7. We do not think it is necessary to express any opinion 
on that question in this litigation. In the view we have above 
expressed as to the construction of cl. 6, the plaintiff’s claim 
in respect of whatever pannai properties are covered by cl. 6 
can only be that of a presumptive reversioner; and on this 
basis, if we were of opinion that a case for the appointment of 
a Receiver had been made out, it might be necessary to decide 
which are the pannai properties to be included in the Receiver’s 
charge. But as we have come to the conclusion that no case 
for the appointment of a Receiver has been made out, we 
prefer to leave open to question whether any pannai properties 
and if so what properties passed, under cls. 1 to 4. 

* * * * * 

The appeal accordingly fails and is dismissed with costs 
(one set to be distributed in the proportion in which the lower 
Court has distributed the costs awarded by it among the 
various defendants). 


K.C. —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATARAMANA Rao AND MR. 
Justice ABDUR RAHMAN. 
Ikkassintakath Abdurahiman and 
another’ .. Petitioners* (Heirs of 
deceased Applicant) 
v. 
Nadakkavu Malikkal Beeran Koya.. Respondent. 


Workmen's Compensation Act (VIII of 1923), Ss. 8 and 9—Claim by 
mother of workman to compensation—Right recognised by Commissioner— 
Death of claimant before drawing compensation amount—Right of heirs 
of claimant. 

Once an allotment of compensation to a dependent, such as the mother of 
the deceased workman, is made, the compensation so allotted becomes the 
property of the dependent and if the dependent dies thereafter, the said sum 
being her property will devolve on her heirs. In such a case the employer 
cannot claim a refund of the amount deposited by him with the Commissioner 
merely because the dependent died after the claim for compensation was 
recognised by the Commissioner but before she received any sum. 


Case stated under S. 27 of the Workmen’s Compensation 
Act by the Commissioner for Workmen’s Compensation, 
Madras, in W.C.C. No. 133 of 1934, by letter No. C-2-4985-36 
dated 21st January, 1937. 


K. N. Kumaran for Petitioners. 
« K. Kuttikrishna Menon for Respondent. 
The judgment of the Court was delivered by 


Venkataramana Rao, J.—This is a reference under S. 27 
of the Workmen’s Compensation Act (VIII of 1923) made by 
the Commissioner for Workmen’s Compensation in the follow- 
ing circumstances. A workman by name Saban employed 
under the respondent died in or about July, 1934. A claim for 
compensation was preferred by his mother Pathumma under 
the Act. A question was raised whether the employer was 
liable to pay compensation to her. The matter was carried to 
` the High Court and by an order dated 1st September, 1936, it 
was decided by Burn, J., and Lakshmana Rao, J., that the 
employer was liable to pay compensation to the said Pathumma. 
Thereupon the Commissioner by his order dated the 26th 
September, 1936, decided that the only dependent of the 
deceased workman was the applicant Pathumma and he there- 
fore allotted the entire compensation to her. The entire 


* R.C. No. 5 of 1937. 10th December, 1937. 
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compensation referred to was a lump sum of Rs. 552 paid by 
the employer in pursuance of S. 8 of the Workmen’s Compen- 
sation Act. The Act obliges every employer who is liable to 
pay compensation to deposit the amount which he is liable to 
pay under the Act with the Commissioner, in order that he 
may get full satisfaction of the claim. On such deposit being 
made, the Commissioner has to find out who the dependents 
are so that he may effect a distribution among them. Under 
cl. 7 of S. 8, if the dependent happens to be a woman ora 
person under a legal disability, the Commissioner is enjoined to. 
invest the compensation money for the benefit of the woman 
or of such person during his disability. It is therefore clear 
that once an allotment of compensation to a dependent or a 
distribution of compensation money among several dependents. 
is made, the compensation so allotted or distributed becomes 
the property of the dependent and if the dependent dies, the 
said sum being his property will devolve on his or her heirs. 
The Commissioner in pursuance of cl. 7 of S. 8 of the Act 
directed an immediate payment of Rs. 50 out of the said sum 
of Rs. 552 to Pathumma and ordered that the balance be 
invested on her behalf in the Post Office Savings Bank and 
paid to her at the rate of Rs. 21 a quarter in advance beginning 
from October, 1936. Before she could receive any sum, the 
said Pathumma died and an application was put in by her sons 
who are admittedly her legal heirs claiming the said amount. 
This claim was resisted by the employer (the respondent) who 
contended that as Pathumma died the compensation money was 
liable to be refunded to him. The Commissioner was inclined 
to the view that by operation of cl. 4 of S. 8and S. 9, the 
amount is liable to be refunded to the employer, but however 
as he was not quite sure about that view, he has made this 
reference under S. 27 of the Act. 


It seems to us that the view of the Commissioner is not 
sound. Under cl. 4 of S. 8 the right of the employer to get a 
refund only arises when.a workman dies without any depen- 
dent and the Commissioner at the time of the distribution 
knows that he has left no dependent within the meaning of the 
Act. But if the workman leaves a dependent and the claim of 
that dependent is recognised by the Commissioner as the 
person entitled to receive the compensation, any claim on the 
part of the employer for a refund can no longer arise under 
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that clause. S. 9 also has no bearing on the facts of this 
particular case. The first part of that section provides that no 
lump sum or half-monthly payment payable under the Act is 
capable of being alienated or subjected to attachment. This is 
for the purpose of securing the benefit which the Workmen’s 
Compensation Act is intended to provide for the workman or 
the dependents of the workman. ‘This part of the section has 
therefore no application to the present case. The other part 
of the section in S. 9 is that no lump sum or half-yearly pay- 
ment shall pass to any person other than the workman. This 
contemplates that the compensation is payable toa workman 
and cannot be claimed by any person by operation of law. 
Therefore, before that clause can come into operation, there 
must be an existing workman to whom it is payable and it has 
no application to a case where the workman died before the 
award of compensation. In the case of a workman who is 
alive and to whom the compensation is payable, the Act says 
that it must be paid to him and it should not go to any other 
person; for example, if he becomes an insolvent, his trustee in 
bankruptcy cannot claim the sum for the benefit of his credi- 
tors. This section therefore has no application to this case 
where the property has been allotted to Pathumma, the mother 
of the workman, who is a dependent under the Act. It has 
become her property; it has been recognised to be her property 
by the said compensation money being invested in the Post 


Office Savings Bank by the order dated 26th September, 


1936. 


We are therefore of the opinion that the sons of Pathumma 
are entitled to be paid the amount due and payable under the 
order dated 26th September, 1936 and we answer the refer- 


ence accordingly. We see no reason to make any order as to 
costs. 


B. V. V. ———— Reference answered. 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTICE VARADACHARIAR AND MR. JUSTICE 
KInc. l 


Katta Gundayya and others .. Appellants* (Defendants) 
v 


Katta Siddappa and others .. Respondents (Plaintiffs). 


Hindu Law—Joint family—Partial partition of some properties~Other 
properties remaining undivided—Fanvily trade—Undivided— Collections made 
of outstandings—Claim for account of family trade and collections—Article 
of Limitation Act applicable—Art. 106 or Art. 120—If Art. 106, when dissolu- 
tion of parinership—Mere cessation of business—Not dissolution—Common 
debt of family—Suit after division in status by quondam manager on the debt 


“—Decree in his name—Execution sale in his individual name— Manager acting 


throughout in representative capacity—If property belongs to the family 
or the manager individually. 


Two branches of an undivided Hindu family constituted an undivided 
Hindu family till 1915 possessed of extensive properties. In 1915 partition 
between the two branches began and the parties have gone on dividing por- 
tions of the properties from time to time. Some properties remained undivided 
even atthe date of this suit for partition filed in 1931. After the division 
began in 1915, the family trade continued to be carried on till 1922, though 
from 1920 the defendants began to do business on their own account as well. 
After 1922 no further business was done in common. The plaintiff’s branch 
began to do business on its own account from 1922. Between 1922 and 1931 
the plaintiff and first defendant have both been collecting outstandings 
individually and sometimes dividing them between them and sometimes 
retaining them in their own hands. This suit was filed for partition of alt 
properties yet remaining undivided, fora division of outstandings and for 
an accountof the outstandings collected but undivided. It was contended 
that after 1915 the first plaintiff and the first defendant must be deemed to 
have carried on the business only as partners, that the business was dissolved 
in 1922 and that therefore the claim for account was barred by Art. 106. 


Held, that the relationship after 1915 was not that of partners but of co- 
owners corresponding to an’ undivided Dayabhaga family and therefore 
Art, 120 and not Art. 106 applied to the case and the claim was not barred. 
Where all the property belonging toa joint Hindu family has formed the 
subject of partition, then it may be reasonable to presume that any further 
conduct of business by some or allof the members of the original joint 
family must be the result of a contract between them and stich contract 
would in law be in the nature of a partnership. But where, as here, only 
some properties of the family are divided and the other properties belonging 
to the family including the family trade were not brought into the division at 
all, the mere fact that even such partial division will in law amount to a divi- 
sion of status between the parties will not justify the view that the mutual 
relationship of the members to and in respect of the family business, which 
therefore rested upon status of birth must thereafter be treated as one 
resting on contract, so as to involve the notion of a partnersh’p. 





* Appeal No. 267 of 1934 and 27th January, 1937, 
A, A.O. No. 548 of 1934, 
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Even if Art. 106 should be applied treating the relationship as of partners, 
the suit will not be barred as there has been no dissolution more than 3 
years prior to the date of the suit. The mere fact that after 1922 no further 
business was done will not amount to a dissolution of the partnership. 

With regard to a common debt due to the joint family, a suit was institut- 
ed in 1918 in the first defendant’s name, as the accounts of the period when 
the debt became due stood in his name as he was at that time the sole 
manager of the undivided family. A decree was obtained and in execution 
of that decree certain properties were purchased by the first defendant. 
It was found that the expenses of the suit have been debited tothe joint 
account and that in instituting the suit, and even after obtaining the decree, 
the first defendant regarded himself as entitled to that amount for himself 
and the plaintiff's branch and acted in a representative capacity. 

Held, that the purchase made in satisfaction of this claim must in law be 
regarded asa purchase made by him in his representative character, at any 
rate in the absence of clear evidence either that he repudiated that character 
or that the other branch repudiated the benefit of the bargain. Those pro- 
perties also were therefore divisible between the branches but the plaintiff's 
branch will have to repay their share of all the expenses properly incurred 
by the defendants’ branch in connection with their acquisition but as against 
that liability they will be treated to an account of the income from those pro- 
perties derived by the defendant’s branch. 


Appeal against the decree of the District Court of Ananta- 
pur dated 14th August, 1934, and passed in O. S. No. 18 of 
1931. 

K. Krishnaswami Aiyangar and T. S. N arasinga Rao for 
Appellants. 


B. Sitarama Rao and K. Srinivasa Rao for Respondents. 
The judgment of the Court was delivered by 


Varadachariar, J.-This appeal arises out of a suit for 
partition. The first plaintiff and the other defendants are 
their sons and grandsons. Till 1915, the two branches consti- 
tuted an undivided Hindu family Which was possessed of 
extensive properties, movable and immovable. They had 
also a family business. In 1915 partition between the two 
branches began and the parties have gone on dividing portions 
of the properties, from time to time, sometimes by arrange- 
ment between themselves: and sometimes through arbitrators., 
Some movables, some immovables and various outstandings 
remained undivided even at the date of the plaint in this suit 
which was filed in 1931. After the division began in 1915, 
the family trade continued to be carried on till 1922, though it 
appears that from 1920 the defendants began to do business on 
their own account as well. After 1922 it is admitted that no 
further business was carried on in common. On the other 
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hand, the plaintiffs’ branch also began to do business on its 
own account from 1922, Between 1922 and the date of the 
institution of this suit, the outstandings due to the family, 
were being collected by the first plaintiff or the first defendant 
according to convenience; such collections have sometimes 
been divided between them as and when they were made but on 
other occasions the parties seemed to Have retained in their 
own hands the amounts respectively collected by them. This 
suit was accordingly instituted by the plaintiff’s branch for a 
partition of the immovable properties still remaining undivid- 
ed, for a division of the outstandings remaining uncollected 
and for the appointment of a commissioner to take accounts of 
the collections respectively made by the two branches with a 
view to direct one party or the other to pay the other’s share 
of excess collected by such party. The plaint refers to the 
properties still remaining undivided as “‘coparcenary” property. 
This is not an accurate description; and the arguments both in 
the Court below and before us have proceeded on the footing 
that in 1915 the parties must be regarded as having become 
divided in status; but according to the plaintiff’s case, there 
can be no doubt that the suit properties are properties belong- 
ing in common to a family which had become divided in 


As regards some of the immovable properties of which 
partition was claimed, there was little or no dispute. As 
regards items 31 to 83 of the plaint schedule, the defendants 
contended that the properties themselves must be held to 
belong exclusively to the defendants’ branch, the plaintiffs 
being at best only entitled to a share of the amount due under 
the decree in O. S. No. 57 of 1918 in execution of which 
these properties were purchased by the first defendant. In 
answer to prayer for the division of outstandings and for the 
appointment of a commissioner to take an account of the 
collections made by each party, the defendants raised a plea of 
limitation, contending that after 1915 the first plaintiff and the 
first defendant must be deemed to have carried on the business 
only as partners, that the partnership was dissolved in 1922 
and that any claim for the taking of the accounts thereof 
must therefore be deemed to be governed by Art. 106 of the 
Limitation Act. A further defence to the claim for the 
taking of accounts was raised with reference to the order 
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passed in E. P. No. 26 of 1927 in O. S. No. 27 of 1925 on the 
file of the Sub-Court. A prayer made by the present defendant 
as decree-holders in that suit for the taking of accounts had 
been disallowed by the executing Court. Hence it was said 
that the matter must be taken to have been concluded by that 
order. These three pleas were overruled by the lower Court 
and a preliminary decree for partition and for the taking 
of the necessary accounts was passed; hence this appeal by the 
defendants. 

It may be convenient to deal at the outset with the ques- 
‘tion of limitation, because in one view that plea will also bear 
upon the plaintiffs’ claim in respect of the debt which formed 
the subject-matter of O. S. No. 57 of 1918 which led to the 
purchase of items 31 to 83. Relying upon the observations 
of the Judicial Committee in Mst. Jatti v. Banwari Lall and 
Babu v. The Official Assignee of Madras®, Mr. Krishnaswamy 
Aiyangar, on behalf of the appellants, contended that the Court 
below was not right in holding that the relationship between 
the parties was only that of tenants in common and that the 
proper view was that so- far as the family business was 
concerned their relationship after 1915 was that of partners, 
As pointed out by the learned District Judge the facts of the 
cases before the Privy Council were different from the facts 
of the present case. Where all the property belonging to a 
joint Hindu family has formed the subject of partition, it is 
reasonable to presume that any further conduct of business by 
some or all of the members of the original joint family must 
be the result of a contract between them; and such contract 
will in law be regarded as one in the näture of a partnership. 
But where, as in the present case, it is clear that only some 
properties of the family were divided and other properties 
belonging to the family including the family trade were not 
brought into the division at all, the mere fact that even such 


‘partial division will in law amount toa division of status 


between the parties will not justify the view that the mutual 
relationship of the members to and in respect of the family 
business which theretofore rested upon status of birth must 
thereafter be treated as one resting on contract, so as to 
involve the notion of a partnership. S. 5 of the Partnership 
an clearly recognises this antithesis. -The present suit is in 


< 1. (1923) 45 M.L.J. 355: L.R. 50 I.A. 192: I.L.R. 4 Lah. 350 (P.C.). 
2. BS 67 M.L.J. 167: L.R. 61 L.A. 257: LL.R. 57 Mad. 931 (P.C.). 
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Gundayya form and in substance one for a division of property which 
Siddappa. admittedly had not heretobefore been divided between the 
Varada parties and a prayer for the taking of the account of the 
chariar, J. assets including the outstandings due to that business is as. 
reasonably incidental to a suit for partition as to a suit for 
dissolution of partnership. We would be importing an 
unnecessary fiction in the present case if we should hold that 
in 1915 the parties intended to substitute a contractual 
relationship between themselves in respect of the family busi- 
ness in place of the old relationship founded on status. That 
that status became one of tenancy in common in place of the old. 
coparcenary status does not attract the further result that the 
. status must be held to have so far changed as to give rise to a 
relationship by contract. There is in this case the further fact 
that even in 1915, there were major sons of the Ist plaintiff 
and major sons of the Ist defendant who equally with the Ist 
defendant and the Ist plaintiff were interested in the assets. 
of the trade as well as in the other properties belonging to the 
family. It is not suggested that these sons were partners im 
any sense known to the law; if so, their relation in respect of 
the trade and its assets must be only that of co-owners. There 
is no justification for implying that they authorised the Ist 
plaintiff and the Ist defendant to enter into a partnership on. 

their behalf as well. 


The subsequent conduct of the parties, as noticed in the 
judgment of the learned District Judge is also more consistent 
with the hypothesis that they regarded themselves as co-owners. 

i who went on dividing,from stage to stage various items of 
properties movable and immovable as and when they found 
convenient to divide them. With reference to the trade 
assets it appears that they divided various outstandings as and 
when they were collected. Similarly, with reference to the 
trade liabilities, they renewed their debts to strangers by 
executing separate documents for their respective shares as. 
and when occasion arose. What is spoken of in the evidence- 
as the taking over by the new business of the assets and 
liabilities of the old seems only to refer to the way the 
accounts were made up. In this state of the evidence we do 
not see any reason for implying a contractual relationship. 
between some of the members of the family in respect of 
what was admittedly a portion of the family assets. It is not. 
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contended that a business cannot be carried on by certain 
members as co-owners (not being partners). Such a concep- 
tion is well known in respect of the family businesses carried 
on by Dayabhaga families. The division of status in 1915 
only put an end to the right of survivorship between the two 
branches and involved no other legal consequence. Mr. 
Krishnaswami Aiyar contended that the admitted fact of the 
family business having been carried on since 1915 in the joint 
names of the Ist plaintiff and the Ist defendant was a clear 
indication that the parties meant it to be different from the old 
business which was carried on in the sole name of the Ist 
defendant. The‘change of namie is sufficiently accounted for 
by the division in status because, from that date, the first 
defendant ceased to be legally entitled to be in sole charge of 
the business as he was during the joint stage and the change 
of name was effected with a view to make it clear that both 
the brothers were in joint management. It will be begging 
the question to import a legal distinction merely by using the 
words ‘do’ and ‘new’ as if they were two different concerns. 
We are accordingly of opinion that the lower Court rightly 
applied Art. 120 of the Limitation Act to the case and rejected 
the defendant’s contention that Art. 106 should be held to be 
applicable. 


We may add that even if it should be assumed that in 1915 
the relationship of partners came into existence between the Ist 
plaintiff and the Ist defendant, the present suit would not be 
barred unless the defendants also make out that there has been 
a dissolution of the partnership more than 3 years prior to the 
institution of the suit. The onus of making out such a dis- 
solution is on the defendants; and it is well established that 
the mere fact that after a particular date no further business 
was done will not amount to a dissolution of the partnership. 
(See Haramohan Poddar v. Sudarson Poddari, Sathappa 
Chetti v. Subramanian Chetti2, Din Muhammad v. Kanshi 
Ram and Srinivasalu Naidu v. Ramakrishna Naidut.) There 
has been in this case no death or bankruptcy or any other event 
which of itself works a dissolution as a matter of law. All 
that is contended for on behalf of the defendants is that the 





1. (1920) 25 C.W.N. 847. 2. (1927) 53 M.L.J. 245 (P.C.). 
3. A.LR. 1930 Lah. 378, 4. (1932) 37 L.W. 288. 
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conduct of the parties subsequent to 1922 must be held to give . 
rise to an inference of dissolution by common consent. We 
have already stated that the mere discontinuance of the business . 
does not lead to this inference. It is said that the starting of 
separate businesses by the parties is a factor to be considered; 
but its significance cannot be very much in this case because 
as already stated, the defendants’ branch began a separate 
business even in 1920 and it is nobody’s suggestion that the 
joint business was dissolved then. 


It was next said that certain disputes between the parties 
was referred to arbitration in 1924 and it was contended that 
as that reference comprised some of the items relating to the 
trade, such a reference could have been made only on the 
footing that the partnership had been dissolved. We do not 
think the evidence justifies this conclusion. Some of the items 
referred to the arbitrators related to claims inter se between 
the joint business and the separate business carried on by the 
defendants’ branch. Other items of the reference related to 
particular outstandings which had been collected by one party 
or the other or were claimed by one party or the other. There 
is nothing to show that all matters relating to the business 
ever formed the subject either of reference to arbitration or 
of any arrangement between the parties. It therefore seems 
to us that even if Art. 106 should be held to be applicable to 
this case, the suit would not be barred, because it has not been - 
shown that there was a dissolution more than three years 
prior to the date of the suit. 

_ With reference to the plaintiffs’ claim to items 31 to 83 of 
the plaint schedule, the material facts are not in dispute. The 
debt in respect of which O. S. No. 57 of 1918 was instituted 
was undoubtedly a debt due to the family. The suit was insti- 
tuted in the first defendant’s sole name, because the accounts 
of the period, when the debt became due, stood in the first 
defendant’s name as he was at that time the sole manager of 
the undivided family. The evidence of P. W. 1 shows that the 
expenses relating to that suit have been debited to the joint 
account and it also appears from his evidence as well as from 
the entries in the accounts that when some amounts were 
realised from the judgment-debtor, after the passing of that 
decree, the amounts: so realised were shared equally by the 
plaintiffs’ branch and by the defendants’ branch. There can 
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thus be no doubt that the debt was a common debt and that in 
instituting the suit and even after obtaining the decree, the 
first defendant regarded himself as entitled to that amount 
for himself and for the plaintiffs’ branch. He must be there- 
fore held to have throughout acted in a representative capacity 
and a purchase made in satisfaction of a claim of that kind 
must in law be regarded as a purchase made by him in his 
representative character, at any rate in the absence of clear 
evidence either that he repudiated that character or that the 
plaintiffs’ branch repudiated the benefit of tbe bargain. (See 
S. 90 of the Trusts Act, Bandhu Ram v. Chintaman Singh, 
Ganga Sahai v. Kesri2, Dwarka Prasad v. Mahadeo Prasad3 
and Lal Singh v. Mt. Chotey Beti4.) It was suggested that 
Ex. V, a notice given by the first plaintiff to the first defendant 
in 1929, had the effect of limiting the plaintiffs’ claim to the 
money and deprived them of any right to contend that the 
first defendant thereafter acted in a representative capacity. 
We find nothing in Ex. V to support this contention. It merely 
asserts that the amount due under the decree in O. S. No. 57 
of 1918 was a common debt and that if the first defendant 
should realise the same he must pay the writer his share 
thereof. No reference could have been made at that time to 
any purchase of property in satisfaction of the said debt and 
much less could there have been any repudiation by the plaintiff 
of his interest in such property, because the purchase came to 
be made only 18 months after the date of Ex. V. It is not 
suggested that the first defendant gave any reply to Ex. V. 
There is accordingly no basis for the argument that the first 
defendant put forward any exclusive claim to the amount or 
repudiated his representative character in respect of the decree 
amount. The plaintiffs’ branch will of course be bound to 
repay the defendants’ branch all expenses properly incurred by 
the latter in connection with the acquisition of these properties 
to the extent of the half share of the plaintiffs’ branch. But 
as against that liability the plaintiffs will also be entitled to an 
account of the income derived by the defendants’ branch from 
these properties. The parties are not able to say whether such 
expenses and income have been brought into the joint account 





1, (1921) 26 C.W.N. 406 (P.C.). 
2. (1915) 29 M.L.J. 329: L.R. 42 LA. 177: LL.R. 37 All. 545 (B.C). 
3. (1930) LL.R. 52 All, 954, 4, ALR. 1933 All. 854. 


Gundayya 
v. 
Siddappa. 


Varada- 
chariar, J. 


í 

Gundayya 
v. 

Siddappa. 


Varada- 


chariar, J. 


Bapayya 
v 


Rama- 


krishnayya. 


582 THE MADRAS LAW. JOURNAL REPORTS. [1938 


or not. If they have not been so brought, the Commissioner 
will also take accounts in respect of the same and incorporate 
its result in his report. ‘ 


[The other portions of judgment are omitted as unneces- 
sary for the report.] 


x * x xX x 
The appeal therefore fails and is dismissed with costs. 
S. V. V. _- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE VENKATASUBBA Rao AND Mr. 
Justice ABDUR RAHMAN. 


Gojineni Bapayya .. Appellant* (Plaintiff) 
v. 
Gojineni Ramakrishnayya and 
others .. Respondents (Defendants). 


Partition—Oral arrangement — Partition lists subsequently prepared— 
Admissibility in evidence—Practice—A ppellate Court—Foilure to consider 
material evidence—Interference in second appeal. 


Where unregistered partition lists are sought to be put in for the purpose 
of proving a partition between the parties the question which the Court has to 
decide is whether those documents constituted the bargain between the 
parties or if they were merely the record of an already completed transaction. 


` The question.in such a case is whether there is sufficient dissociation of the 


transaction from the documents. The matter will not depend on the interval 
of time, though, where the interval is long, the dissociation may be more 
readily inferred. 


Subramanian v. Lutchman, (1522) 44 M.L.J. 602: L.R. 50 I.A. 77: LL.R. 50 
Cal. 338 (P.C.) ; Ramakrishna Doss v. Kesavalu Chetty, (1927) 53 M.L.J. 179; 
Alwar Chetty v. Jagannatha Aiyar, (1927) 54 M.L.J. 109 and Subbarae v. 
Mahalakshmanuma, (1930) 59 M.L.J. 558: J.L.R. 54 Mad. 27, referred to. 


If an appellate Court while reversing a well-considered judgment of the 
trial Judge fails to advert to, or in any way indicate that it has considered, a 
most material piece of evidence which militates against its own view, its 
finding cannot be accepted in second appeal as an unassailable finding of fact. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Burn, dated the 24th day 
of November, 1936 and passed in S.A. No. 530 of 1935 prefer- 
red against the decree of the Court of the Subordinate Judge 
of Tenali in A.S. No. 9 of 1935 (A.S. No. 275 of 1934 on the 
file of the District Court, Guntur) (O. S. No. 564 of 1930, 
District Munsiff Court, Repalli). 

P. Satyanarayana Rao for Appellant. 

V. Govindarajachari and A. Lakshmayya for Respondents. 





* L. P. A. No. 109 of 1936. 7th December, 1937, 
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The judgment of the Court was delivered by 

Venkatasubba Rao, J.—The question to be decided in this 
appeal is, whether or not there was a completed partition 
between the plaintiff and his brothers, the defendants. If the 
plaintiff’s allegation that there was a partition, is found to be 
true, he will be entitled to the injunction claimed; otherwise 
not. The only defendant who denied the partition, is the first 
defendant, who was the manager of the family. At the trial 
two documents were filed, described as partition lists (Exs. E 
and E-1). Ex. E relates to the lands owned by the family and 
sets out the items that fell to the share of each member; 
Ex. E-I is a sketch of the houses and similarly describes which 
items were allotted to which member. There are some subsi- 
diary conditions appended as to the mode of enjoyment. The 
partition set up in the plaint was an oral partition and the first 
defendant boldly denied that there was in fact any partition 
ever effected. The plaintiff was then obliged to produce the 
lists (Exs. E and E-1) as evidence of the fact that there was, 
independent of these lists, a completed partition. Both the 
Courts below as well as Burn, J., who heard the second appeal, 
were of the opinion that notwithstanding Exs. E and E-1 were 
unregistered, they were admissible in evidence. Once they 
were admitted, the utter falsity of the first defendant’s case 
became exposed. The Subordinate Judge with whom Burn, J., 
agreed, reversing the Munsiff’s judgment, has held that Exs. E 
and E-1 constitute a bare agreement to partition and cannot as 
such convey a title to the plaintiff to any specific items. This 
view was based upon the unchallenged evidence of P.W. 1, 
who deposed that it was in the contemplation of the parties to 
have the terms appearing in Exs. E and E-1, embodied in a 
subsequent formal document. But there is another principle 
of law, which on the evidence ought to have been given effect 
to. Mr. S. Srinivasa Aiyangar for the appellant contended 
before Burn, J., that Exs. E and E-1 contain merely notes or 
memoranda of the result of an already completed partition. 
But upon the ground that this case had not been put forward 
in the plaint or before either of the lower Courts, Burn, J., 
dismissed the contention as being an after-thought. In so 
doing, it appears to us that the learned Judge acted wrongly. 
As already stated, the plaintiff made in his plaint no reference 
to the lists, and that could be accounted for, upon the only 
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hypothesis that what he was relying upon, was an oral parti- 
tion. The contention therefore, far from being an after- 
thought, must be taken to have been conceived even as early as- 
at the time of the filing of the plaint. The question then to 
decide is in effect, do these documents constitute the bargain 
between the parties or are they merely the record of an already 
completed transaction? (Subramanian v. Lutchman,1 Rama- 
krishna Doss v. Kesavalu Chetty? and Alwar Chetty v. Jagan- 
natha Aiyar3.) As held in the two last mentioned cases, the 
question really turns upon whether the documents constitute 
the bargain between the parties. If they do, the documents 
furnish written evidence of the contract and under the Evidence 
Act, all oral evidence is excluded. Then, by force of the 
Registration Act, the writing itself, affecting as it does 
immovable property, becomes inadmissible in evidence—the 
result being that the transaction cannot be proved. The only 
evidence that has a bearing on this point is that adduced for 
the plaintiff, for the obvious reason that the first defendant, 
having denied the transaction in toto, precluded himself from 
putting forward any version of his own. P.W. 1 says: 

“ These lists were prepared with a view to fix the parties to the Divisiom 
so far made and prevent them from going back on it. ” 

This certainly suggests that the oral partition became an 
accomplished fact by the time the lists came to be prepared. 
Ex. A was executed on the same date and at the same time as 
Exs. E and E-1. That was a submission empowering P.W. 1 
as arbitrator to effect a division of the family movables. It 
recites: 

“Asregards immovable property all of us have divided it in shares, cast 
lots in respect of the said shares, determined the share of each in your 
presence, signed the share lists and delivered them to you.” 

From this again, we are prepared to infer in the circum- 
stances that the partition had become a fait accompli and the 
lists were subsequently prepared. In the words of Curgenven, 
J., the test to apply is, whether the document formed an essen- 
tial part of the process of dividing the property, or, whether 
there is ground to suppose that the partition had already taken 
place and became complete when the document was executed 


ne ee ee Att AA etter 


1, (1922) 44 M.L.J, 602: L.R. 50 LA. 77: LL.R. 50 Cal. 338 (P.C.). 
2. (1927) 53 M.L.J. 179. 3. (1927) 54 M.L.J. 109. 
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(Subbarao v. Mahalakshmammat). The question really is, 
to use the expression of Mr. Govindarajachari himself, is there 
sufficient dissociation of the transaction from the documents? 
We cannot accede to his contention that the matter turns upon 
the interval of time, although where the interval is long, the 
dissociation may be more readily inferred. In this case, we 
are satisfied, notwithstanding the shortness of the interval, that 
there was a completed partition before the documents came 
into existence. 

Apart from this finding, we must hold that the Subordi- 
naté Judge was not justified in reversing the Munsiff’s finding 
that the plaintiff was put in possession of his share of the pro- 
perty. Burn, J., observes that the learned Munsiff gave 


“excellent reasons” for holding that the plaintiff got possession 


of his own share. The Subordinate Judge ‘has failed to refer 
to the first defendant’s admission which clinches this matter, 
that “the plaintiff is cultivating all the lands as per list V in 
Ex. E” (that is to say, all the items allotted to him at the 
division). Burn, J., seems to think that this serious mistake 
does not vitiate the lower appellate Court’s judgment. Accord- 
ing to the learned Judge, the finding being one of fact, there 
is no reason to suppose that the Subordinate Judge did not take 
into account the admission, although he did not refer to it. If 
an appellate Court, while reversing a well-considered judgment 
of the trial judge, fails to advert to, or in any way indicate 
that it has considered, a most material piece of evidence which 
militates against its own view, is the finding of such Court to 
be accepted as an unassailable final finding of fact? It must be 
borne in mind, as already stated, that Burn, J., himself thinks 
that “the learned District Munsiff gave excellent reasons for 
holding that the plaintiff got possession of his own share ”— 
with which observation we entirely agree. Even on the short 
ground therefore that the finding of the Munsiff in regard to 
possession is correct, the plaintiff is bound to succeed. 
In the result, the appeal_is allowed and the Munsift’s 

judgment is restored with costs throughout. 


B. V. V. a Appeal allowed. 








1, (1930) 59 M.L.J. 558: LL.R. 54 Mad. 27, 
74 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PANDRANG Row AND Mr. JUSTICE 
Kine. 
Koti Bharma Lingappa .. Appellant* (Defendant) 
v. 
S. Nilakantappayya Wadiar 
and others .. Respondents (Plaintiffs). 
Lingappa Registration Act (XVI of 1908), Ss. 17 (1), (2) (xt) and 49—Mortgage- 
Nilakant- debt—Payment made and receipts taken—Receipts not registered—Effect. 
appayya Where monies are paid by the mortgagor to the mortgagee and the 
adiar, receipts which are taken purport to put an end to the mortgage rights, the 
receipts are compulsorily registrable under cl. (1) of S. 17 of the Registration 
Act and they do not come within the exception contained cl. 2 (xi) of S. 17 
of the Act. In such a case it cannot be contended that S. 49 of the Registra- 
tion Act is not a bar to the receipts being taken as evidence of payment of the 
mortgage-debt. 
Appeal against, the decree of the Court of the temporary 
Subordinate Judge of Bellary dated 28th February, 1933, in 
O. S. No. 5 of 1932 (O. S. No. 89 of 1931, District Court, 
Bellary). 
B. Somayya and K. Umamaheswaram for Appellant. 
V. S. Narasimhachariar and N. Appu Rao for Respondents. 
The judgment of the Court was delivered by l 
Pandrang Pandrang Row, J.—This is an appeal from the decree of 
Row, J. the Court of the Subordinate Judge of Bellary dated 28th 
February, 1933, in O. S. No. 5 of 1932, a suit for recovery of 
possession of certain lands and for redemption of certain 
mortgages. There were three mortgages, one of 1917 for 
Rs. 800, another of .1920 for Rs. 2,850 and the third one of the 
same date as the first for Rs. 1,400. The lands included in the 
mortgages were different. Over and above the lands included 
in these mortgages, two survey numbers, 53 and 71, were 
alleged to be in the possession of the defendant under a 
certain arrangement whereby he was to be in possession for 
13 years in lieu of a sum of Rs. 700 due to him. The plaintiffs 
pleaded that they had discharged all the three mortgages and 
also the debt of Rs. 700 and they produced three receipts, 
Exs. A-1, A-2 and A, in support of their allegation. These 
receipts amounting to Rs. 5,700 were relied upon by the Court 
below in support of its finding that the payments alleged in the 








* Appeal No. 102 of 1933, 10th December, 1937. 
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plaint were true though the lower Court was clearly of opinion 
that, but for these receipts, there was no satisfactory evidence 
of the payments. The execution of these receipts was admitted 
by the defendant but he alleged that he executed them at the 
request of the plaintiffs nominally with a view to assist the 
cause which was pending before the Board of Commissioners 
for Hindu Religious Endowments which had threatened to 
remove the plaintiffs from the trusteeship of the Mylar temple 
unless they paid off the debts due on the mortgages and 
recovered possession of the properties which had been mort- 
gaged and which really belonged to the trust. The defendant 
also relied on Ex. VI, a letter, which was said to have been 
executed in his favour by one of the plaintiffs three days 
after the date of Ex. A, the receipt for Rs. 3,000 in which it 
was admitted that that receipt was executed out of confidence 
and nominally for the purpose of being produced before the 
Board. In short, the defendant’s contention was that the 
receipts relied upon by the plaintiffs were executed nominally 
and did not evidence actual payments. It was further contended 
that these receipts, and especially Exs. A and A-2, were not 
admissible in evidence by reason of the provisions of Ss. 17 
and 49 of the Registration Act. 


The main point for consideration in this appeal is whether 
the receipts in question are admissible because the learned 
Subordinate Judge who heard the oral evidence was clearly of 
‘opinion that, in the absence of the receipts, it would not be 
possible to find that payments had been made. We have been 
taken through the oral evidence ourselves and we are also of 
the same opinion, namely, that the oral evidence on the side of 
the plaintiffs to prove the alleged payments is worthless and 
cannot be made the basis of a finding in plaintiffs’ favour if it 
is found that the receipts are inadmissible or that they were 
executed nominally. 


So far as Exs. A-2 and A are concerned, they purport to 
put an end to the mortgage rights and therefore they do not 
come within the exception embodied in S. 17 (2) (xi) of the 
Registration Act. If follows therefore that these two receipts 
are compulsorily registrable under S. 17 (1) of the Act. S. 49 
provides that no document required by S. 17 to be registered, 
shall be received as evidence of any transaction affecting any 
immovable property referred to therein. These receipts can 
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be relevant only as evidence of payments of mortgage-debts 
either in full or in part. Otherwise they would be irrelevant- 
And if they are relevant only for proving payments of the 
mortgage-debts, they certainly would affect the mortgage-debts 
by reducing them considerably. In these circumstances, it is 
impossible in our opinion, to contend that S. 49 does not stand 
in the way of the plaintiffs relying on these receipts as evidence 
of payment of the mortgage-debts in question. These two 
receipts, Exs. A-2 and A must, therefore, be excluded from the 
evidence and the result of this exclusion is, as indicated above, 
fatal to the plaintiffs’ case, for the remaining evidence is 
unacceptable. It is unnecessary to go into the details to the 
oral evidence relating to the alleged payments because the 
learned Subordinate Judge who heard the evidence himself has 
said in so many words that it is very unsatisfactory. Apart 
from this, there is Ex. VI, which, no doubt, has been rejected 
by the learned trial Judge as not having been proved satis- 
factorily ; but we are of opinion, after going through the entire 
evidence that Ex. VI is a genuine document and cannot be 
rejected. The circumstances clearly show that Ex. A, in any 
case, must have been executed nominally, and that no money 
could have been paid at the time. It is however unnecessary 
to base our decision on Ex. VI because we have found that 
Exs. A-2 and A cannot be admitted in evidence and in their 
absence the remaining evidence about the alleged payments is 
quite unsatisfactory. We therefore find that the payments to 
which Exs. A-2 and A relate, namely, the alleged payment of 
Rs. 700 on 12th July, 1928, and the alleged payment of 
Rs. 3,000 on 6th December, 1930, are not true. 


Then remains the other receipt, Ex. A-1. It is not seriously 
contended that this is excluded by S. 49 of the Registration 
Act. Even apart from it, the evidence afforded by the defen- 
dants’ own account, Ex. XI-A, and his own report, Ex. B, 
sent to the Hindu Religious Endowments Board in June, 1928, 
shows beyond doubt that there was a sum of Rs. 2,000 paid 
in October, 1928, in respect of the mortgage, Ex. II. The 
defendant made some attempt during the trial, to show that this 
payment which he could not deny, was made in respect of 
some other transaction, namely, the amount which was due 
to him according to the composition scheme in his capacity 
as surety for the plaintiffs and in respect of which it was- 


~ 
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agreed at one time that Survey Nos. 47, 48 and 49 should be.. 
` in his possession for a number of years and which it was later 


on decided to abandon as the person already in possession as a 
usufructuary mortgagee, D. W. 1, was willing to pay the 
Rs. 2,000 on condition of his being allowed to continue in 
possession for a longer period. D.W. 1 also supported this. 
version, namely, that the amount was paid by him to the 
plaintiffs who paid it to the defendant. This story is however 
contradicted by the defendant’s own account and his report 
made to the Religious Endowments Board, Exs. XI-A and B. 
There is no other evidence of the alleged liability of the 
plaintiffs on some other account to pay this Rs. 2,000. The 
matter is really put beyond doubt by the entry in the defen- 
dant’s own account. No attempt has been made to explain 
away this entry which clearly shows that the sum of Rs. 2,000 
which was paid in October, 1926, was in respect of one of the 
suit mortgages, namely, Ex. II. The defence, so far as this 
payment of Rs, 2,000 is concerned, appears to be an after- 
thought and, so far as this payment is concerned, we accept 
and confirm the finding of the learned trial Judge. 


— There is a memorandum of cross-objections which has no 
substance. Very little has been said to us about it and it is 
enough to dismiss it with costs without further discussion. 


It follows from what we have said that the appeal must 
be allowed in part and the decree of the lower Court varied in 
accordance with our finding, that is to say, the plaintiffs will 
be entitled to recover possession of the properties mortgaged 
under Ex. I, on payment of Rs. 800, of the properties mort- 
gaged under Ex. II, on payment of Rs. 850 and of the 
properties mortgaged under Ex. III on payment of Rs. 1,400. 
Time for redemption is fixed at six months from this date. 
The decree of the lower Court so far as it relates to Survey 
Nos. 53 and 71, is set aside and the defendant-appellant will 


‘be entitled to recover possession thereof, by restitution, if 


necessary. As this appeal succeeds in part and_fails in part, 
the parties will bear their own costs in this appeal and in the 
Court below. 


B. V. V. - —— Appeal allowed in part. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 
PRESENT :—LORD WRIGHT, SIR GEORGE LOWNDES AND SIR 
Grorce RANKIN, 


Raja Braja Sunder Deb .. Appellant* 
v. 
Raja Rajendra Narayan Bhanj Deo .. Respondent. 


Court of Wards—Estate proprietor declared disqualified—Action against 
proprietor before possession of property taken by Court of Wards—Manager 
of Court of Wards added as second defendani—Action compromised after 
possession taken by Court of Wards—Whether compromise invalid because 
manager not made guardian ad litem—Court of Wards Act (Bengal Act IX of 
1879), S. 51. 

A suit against an estate proprietor becomes defective on his becoming a 
ward of the Court of Wards, and the suit should be reconstituted in order to 
satisfy the provisions of S. 51 of the Benga! Court of Wards Act of 1879. 
If an amendment is required owing to the taking charge by the Court of 
Wards pending suit, the amendment must produce the result set forth in 
S. 51. p 
A dispute arose between the owners of two estates, 4 and K, lying on 
opposite banks of a river, as to the ownership of an island chur which had 
formed in the river between the estates and become to some extent fit for 
cultivation. In 1920, the owner of the K estate fileda suit claiming sole 
rights to ownership and possession of the chur, the owner of the 4 estate 
being the only defendant to the action In March, 1921, the owner of the 4 
estate applied under the Act of 1879 for a declaration that he was disqualifi- 
ed for managing his property and that the Court of Wards should take 
charge of it. Possession of the property was taken by the Court of Wards 
in June, 1921. Before that, the owner of the K estate applied to have the 
manager of the Court of Wards appointed guardian ad litem of the owner of 
che A estate. As the Court of Wards had not then been placed in possession 
of the A estate, the Subordinate Judge before whom the application came 
directed the manager to be added to the suit as a defendant. The Court of 
Wards remained in possession of the 4 estate from June, 1921, until June, 


. 1926. In 1922, the parties effected a compromise of the suit whereby the 


island chur became vested in the owner of the K estate, The owner of the 4 
estate subsequently brought an action claiming title to the chur on the ground 
that the compromise of the previous action was not binding on him as the 
manager of the Court of Wards had been made an additional defendant 
and not guardian ad litem. 

Held, that, the validity of the compromise being dependent on the con- 
sent of the Court of Wards on behalf of the Ward, namely, the owner of the 
A estate, the absence of a formal order making the manager of that Court 
guardian ad litem as distinct from an additional defendant did not invalidate 
the decree made in the compromised action. Even if the recitals in the 
decree itself did not make the manager guardian for the owner of the 
A estate, they nevertheless recognised his authority as manager, and the 
compromise was consequently binding on the owner of the 4 estate. 

Decision of the Patna High Court affirmed. 








* P. C. Appeal No. 32 of 1936. 26th November, 1937. 
Patna Appeal No. 32 of 1935. 
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Appeal from a decision of the High Court, Patna, 
(Macpherson and Fazl Ali, JJ.), dated 5th January, 1934, 
reversing a decree of the Subordinate Judge of Cuttack, 
dated 9th July, 1930. 


W. Wallach for Appellant.—S. 51 applies to suits instituted 
after the Court of Wards has taken possession of an estate. 
Pending suits are governed by O. 22, r. 10 of the Code of Civil 
Procedure. The owner of the A estate remained a defendant in 
the suit against him in spite of the appointment of the manager 
as a second defendant, and he neither consented nor was a party 
to the compromise of that action. As he remained an independent 


defendant in the action, he was misdescribed in the petition of. 


compromise as a defendant “by his next friend and guardian”, 
and in view of that independence it must first be shown that he 
himself consented to the compromise before it can be held bind- 
ing upon him, 

A. M. Dunne, K.C. and J. M. Pringle for Respondent.— 
The compromise reached in the earlier suit isa bar to the present 
action. At the time of the compromise the owner of the 4 estate 
was represented by officials of the Court of Wards, and was not 
of independent status in the matter. The consent to the com- 
- promise was made on his behalf, and was for the benefit of his 
“estate. 


26th November, 1937. Their Lordships’ judgment was 
delivered by 


Sir Grorce RANKIN.—The appellant and respondent are 
each possessed of an estate in the district of Cuttack in Orissa. 
These estates are situated on opposite banks of the river 
Kharsua—the appellant’s estate of Aul being on the southern 
or right bank, and the respondent’s estate of Kanika on the 
northern or left bank. The dispute between the parties is as 
to the ownership of an island chur which by 1913 had formed 
in the bed of the river at a spot between the appellant’s mauza 
of Ekmania and the respondent’s mauza of Patarpur. The 
chur is about 70 acres in extent. 


The appellant on the 19th November, 1928, sued the 
respondent in the Court of the Subordinate Judge of Cuttack, 
claiming title not only to the chur but also to 48 acres of the 
river. The trial Judge by his decree dated the 9th July, 
1930, found for the appellant as to 19-51 acres of the chur and 
24 acres of the river. The respondent’s appeal to the High 
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Court at Patna was limited to the 19-51 acres of the chur. On 
the 5th January, 1934, the High Court allowed the respondent’s 
appeal and dismissed the entire claim of the appellant in 
respect of the chur. There were certain cross-objections by the 
appellant which were dismissed. 


The chur by 1915 or 1916 became fit for cultivation to 
some extent, and in 1917 the appellant and respondent were 
both claiming to be in possession of it. Proceedings under 
S. 145 of the Criminal Procedure Code resulted on the 6th 
March, 1917, in an order by the Sub-Divisional Magistrate 
declaring the appellant to be in possession. The respondent on 
the 28th February, 1920, filed a suit [No. 67 of 1920] in the 
Court of the Subordinate Judge at Cuttack claiming sole right 
to the chur and possession thereof. The appellant was the 
sole defendant to this suit as originally brought. The appel- 
lant on the 18th March, 1921, made an application under S. 6 
(e) of the Court of Wards Act, 1879 [Bengal Act IX of 
1879] asking that he be declared to be disqualified to manage 
his own property, and that the Court of Wards should take 
charge thereof. Possession was taken by the Court of Wards 
thereunder on the 16th June, 1921, but in the meantime the 
respondent on the 23rd May, 1921, applied as plaintiff in Suit 
No. 67 of 1920 to have the Court of Wards’ manager, Babu 
Padma Charan Das, appointed guardian ad litem of the appel- 
lant. This application was dealt with by the Subordinate 
Judge on the 2nd June, 1921. It was objected on behalf of 
the appellant that the Court of Wards had not yet taken 
possession of the appellant’s estate. In view of this the Sub- 
ordinate Judge directed that the manager be added as an addi- 
tional defendant to the suit. The cause title was amended by 
inserting as a second defendant “Babu Padma Charan Das, 
Court of Wards’ Manager” without any other amendments 
being made in the plaint. 


On the 21st June, 1921—a few days after the Court of 
Wards had taken possession of his estate—the appellant 
brought in the same Court a suit [No.: 134 of 1921] against 
Babu Padma Charan Das, Mr. H. D. Van Griecken (the Sub- 
Divisional Magistrate) and Mr. H. K. Briscoe (the Collector). 
In this suit—te which the respondent was not a party—the 
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appellant sought (among other reliefs), a declaration ‘that his 
letter of the 18th March, 1921, asking that he be declared-a 
disqualified proprietor, had been obtained from him by undue 


influence, and that he was under no obligation to make over. 


his estate to the Court of Wards. On the 10th July, 1922, 
the appellant filed a petition withdrawing this suit. The 
Court of Wards was in fact in possession of the appellant’s 
estate fromthe 16th June, 1921, until the 16th June, 1926, 
when it was released to the appellant. 


The appellant’s explanation of his varying attitude towards 
the Court of Wards is that his original application in March, 
1921, to be treated as a disqualified proprietor was due not to 
financial embarrassment but to the fact that there were pending 
against him a number of criminal prosecutions, and that these 
were withdrawn in April, 1921, as a result of his having made 
the application. It isin evidence that, when in June, 1921, 
the Court of Wards took charge of the appellant’s property, a 
quantity of arms were found thereon, anda criminal charge 
under the Arms Act was brought against the appellant in 
tespect thereof. The appellant now seeks to explain his 
withdrawal on the 10th July, 1922, of his suit. against the 
manager and the district officers, by saying that he did so to 
obtain withdrawal of this prosecution which in fact was shortly 
afterwards withdrawn. These explanations, even if they be 
accepted, do not now enable the appellant to dispute that for 
five years from the 16th June, 1921, the Court of Wards was 
in fact and in law in charge of his estate, he being their ward 
and a disqualified proprietor. 


_ On the 22nd December, 1922, a petition was presented to 
the Court in the respondent’s suit No. 67 of 1920. Its heading 
and contents were as follows :— 


“Raja Rajendra Narayan Bhunj Deo .. Plaintif, 

wer sus 

“Raja Brajasunder Deb, a Ward of Court by his next friend 

and guardian Padma Charan Das; Manager, under the 
Court of Wards «. Defendant. 

“The humble petition of the above-named plaintiff and defendant 

respectfully showeth :— 

. “That after the institution of this suit the original defendant's estate 
has been taken over by the Court of Wards in its charge, and the Manager 
under the Court of Wards has been substituted as guardian for the suit. 

"o. “That all the civil suits pending between the plaintiff and the defendant 
having been agreed to'be settled out of Court and the land-in dispute in this 
: 75 me . i : l 
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suit which isa bit of Chur land within the river Kharsua being situated 
nearer to the boundary of Kanika, and the intervening water channel being 
fordable from the Kanika side and not from Aul, the parties agree that 
plaintiff should get a decree in this suit for the land claimed without cost- 
The plaintiff gives up his claim to mesne profits and damages and the parties. 
pray that the suit may be disposed of accordingly.” 

It appears that there were pending between the appellant. 
and respondent a number of suits and applications and that a 
general settlement of them all had been come to. The petition 
in suit No. 67 was only one out of a number of such petitions 
presented in different suits. It was signed by Mr. Das Gupta, 
the Government Pleader, whose duty it was to advise the 
Court of Wards, and by the pleader for the present respon- 
dent. It was signed on the following day by Mr. P. C. Das, 
the Manager. The Subordinate Judge decreed the suit in 
terms of the compromise and a formal decree bearing date the 
22nd December, 1922, was drawn up. In that decree the 
names of the appellant and of “Babu Padma Charan Das, 
Court of Wards’ Manager” were given as defendants (1) and 
(2), and the decree follows the terms of the petition verbatim,. 
including the statement that “the manager under the Court of 
Wards has been substituted as guardian for the suit.” In 
execution of this decree possession was on the 30th March, 
1923, obtained by the respondent, who was still in possession 
on the 19th November, 1928, when the present suit was. 
brought by the appellant. 


In reviving his claim to the chur lands in suit, the appel- 
lant had necessarily to get the compromise decree of the 22nd 
December, 1922, set aside as not binding upon him. By his 
plaint he sought to obtain this relief by charging the manager, 
Mr. P. C. Das, and the respondent, with fraud in the matter 
of the compromise. He alleged that the manager held land 
under the respondent and was under obligation to the respon- 
dent in other ways; that the respondent took advantage of his. 
influence over the manager; that fraudulent reports in favour 
of the compromise were submitted to the Board of Revenue 
whose sanction was obtained by misrepresentation of facts. 
At the trial the Subordinate Judge accepted this case, holding 
that the compromise decree was “tainted with fraud and mis- 
representation.” This conclusion the High Court on appeal 
thought to be “without any basis and altogether unjustifiable.” 
Their Lordships have no difficulty in upholding the decision 
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of the High Court upon this issue. There was no evidence of 
any fraudulent reports or of any misrepresentation by the 
manager: the compromise was negotiated at the Collector’s 
suggestion, provisional terms being obtained from the respon- 
dent and elaborately examined by the Collector and the 
Commissioner with the advice and assistance of the Govern- 
ment Pleader. The terms were only accepted after certain 
alterations had been agreed to, though the alterations did not 
refer to the particular chur now in question. The manager’s 
father had held land under the respondent, but there was no 
other basis for the suggestion that the manager was under 
obligation to the respondent or under his influence. Upon the 
merits of the compromise the burden lay heavy on the appel- 
lant to show the precise effect of the complete bargain and its 
unfairness when taken as a whole. The trial Judge did not 
properly appreciate this; as the appellant’s claim to this chur 
was given up, he thought that the respondent had to show that 
there was due compensation in respect of the other cases. 
Their Lordships hold with the High Court that the com- 
promise was made in good faith and was in the interest of the 
Aul estate. 


In these circumstances, learned counsel for the appellant 


has sought before their Lordships to maintain this appeal _ 


upon a point which was not taken at the trial but was raised 
for the first time in argument before the High Court. This 
is a technical point and depends entirely upon the form of the 
order made on the 2nd June, 1921, in suit No. 67 of 1920. It 
is said that, because the Court of Wards’ manager, Mr. P. C. 
Das, was made an additional defendant and not made 
guardian ad litem of the appellant, the appellant can contend 
that the compromise decree in that suit is not binding upon 
him unless it be shown that he consented to it. It appears 
that letters written to him about the proposed compromise on 
behalf of the Court of Wards were returned as the appellant 
refused to receive them, but he can hardly expect credence for 
a suggestion that he did not soon come to know of the 
compromise as to the island in the Kharsua and all other 
matters between him and the respondent. If he were an 
independent party entitled as defendant No. 1 to act on 
his own behalf, he could not stand by from 1921 till 
November, 1928, and then repudiate the compromise; nor 


P.C. 
Raja Braja 
Sunder Deb 


v. 
Raja ™ 
Rajendra 
Narayan 
Bhanj Deo. 
Sir George 
Rankin. 


PC. 


Raja Br Braja 
Pode Deb 


Raja 
Rajendra 
Narayan 


‘Bhanj 1 Deo. 


Sir Géorge 
Rankin, 


596 THE MADRAS "LAW JOURNAL’ REPORTS. [1938 


could:he repudiate it as tegards the chur now in ‘suit without 
repudiating it as a whole. In fact and in law, however, 
his position in December, 1922, was that he was a dis- 
qualified:proprietor; without the Court of Wards upon the 
record the suit as against him was defective; strictly and 
formally his consent was not necessary and his-dissent matter- 
ed nothing. The validity of the compromise depends entirely 
upon whether the Court of Wards consented on his behalf. If 
they did, the absence of a formal order making their manager 
guardian ad litem-as distinct from an additional defendant 
does not invalidate the decree. If it be taken that the recitals 
in the decree itself did not make the manager guardian for 
the appellant, still they recognised his authority as such. 
Whether a suit be brought before or after the Court of Wards 
has assumed charge of the property of a disqualified 
proprietor, the Court of Wards’ manager or the Collector 
should be made guardian and must represent the ward in the 
suit. It is impossible to suppose that the ultimate constitution 
of the suit is to be different according to the date of 
institution. If an amendment is required owing to ‘the 
Court of Wards’ taking charge pending suit, the amendment 
must produce the result set forth in S. 51 of the Act. 
Whether to such a case the machinery of r. 10 of O. 22, Civil 


` Procedure Code, applies is arguable, but the suit as against 


the proprietor becomes defective upon his becoming a ward of 
the Court of Wards, and the suit should be reconstituted to 
satisfy S. 51.. A proper formal order to that effect should 
always. be made; but if the proper parties are on the record and 
are dealt with on the correct footing, the mere want of 
formality will not make void the bargain: of the parties and 
the decree of the Court. 

‘Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. . 

“ Solicitors for Appellant: Hy S. L: Polak & Co. 

Solicitors for Respondent: A. J. Hunter & Co. 


oR C: C. © | —— ` Appeal disthissedu 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.]. ` 
PRESENT :—Lorp MACHER, Lorp Roce AND SIR 
GEORGE RANKIN. i 


R. Shanmuga Rajeswara ET N 
alias Naganatha Sethupathi Avargal, 


‘Raja of Ramnad .. Appellant* 
v. i 
Chidambaram Chettiar (deceased ) and 
others .. Respondent: 


Mortgage—Settlement of property by mortgagor—Monthly allowance P 
reserved to settlor—Charge created in favour of morigagee—Enforcement— iC. 
Transfer of Property Act (IV of 1882), S. 6 (d)—~Applicability—Promissory Raja of 


note—Presumption as to consideration—Subsequent mortgages in lieu of Ramnad 

earlier mortgage—Election of remedies—Practice—Amendment of pleadings Chida 

at late stage—Propriety of order—Contract Act (IX of 1872), S. 25 (3). baran 
Chettiar. 


_A mortgagor obtained a loan on executing certain hypothecation bonds, 
the mortgaged subjects being inter alia jewels already pledged and a mainten- 
ance allowance payable to the mortgagor by the trustee of a settlement which 
he made of his property. In an action on the bonds brought against the 
mortgagor’s representative the latter contended that as regards a portion of 
the total sum secured it represented a statute barred debt of his father for 
which the mortgagor had given a promissory note, and that it was not 
supported by fresh consideration. After the ‘date of the bonds the trustee 
executed two mortgages in favour of the mortgagee. Shortly thereafter the. 
mortgagor had paid the mortgagee allthat was owing to him at the date of 
the settlement. In addition the mortgagee was paid a large sum in respect of ` 
the mortgagor’s post settlement indebtedness. One of the later mortgages 
provided that the mortgage should not affect the mortgagee’s existing rights 
in respect of the sum secured by the mortgage except that the mort- 
gagee’s charge on the mortgagor’ s allowance in respect of that sum should 
cease. The mortgages however were as the result of legal proceedings 
declared to be invalid. The action on the bonds was brought by the mortgagee 
and the trial Judge on the day on which he reserved judgment allowed an 
amendment of the plaint and permitted the addition of a’ prayer that the: 
mortgagor's son, the mortgagor having died meanwhile, should be ordered to 
pay the debt in respect of which the debts had been pledged or that if the 
mortgagee himself should pay the debt he should be allowed to recover the 
amount so paid out of the settled estate belonging to the mortgagor’s son. 
The latter attacked the validity of the amendment so allowed, and further. 
contended that the mortgagee’s right of recourse to the original mortgage 
bonds had been lost by reason of the mortgagee’s election to sue on the 

mortgages subs equently granted by the trustee under the settlement. 


< Held, (1) that the promissory note having in fact been given, considera- 
tion therefor should be presumed and it should, be given effect to in the. 
absence of proof by the mortgagor that it was fot supported by considera- 
tion; 
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(2)that the maintenance allowance reserved in favour of the settlor- 
mortgagor was not such a ‘restricted interest’ within the meaning of S. 6 
(d) of the Transfer of Property Act, 1882, as to be inalienable; 

(3) that the mortgagee’s intention having been entirely frustrated by 
reason of the supervening mortgage the charge on the allowance created’ by 
the earlier instruments was not released. While a case might arise in which 
a mortgagee released one security unconditionally intending to take the risk . 
that the new security he was obtaining should prove valid no such case arose 
under the circumstances. It was not open to the mortgagor to single out a 
particular clause of the otherwise invalid mortgage deed and claim relief on 
that basis; 

Har Chandi Lal v, Sheoraj Singh, (1916) 32 M.L.J. 241: L.R. 44 LA. 60: 
LL.R, 39 All 178 (P.C), relied on. 

(4) that there was no justification for the decree making the settled 
estates liable for the mortgagor's debt and that in any case that was a 
matter for proper pleading and careful trial and that it could not be allowed 
to be agitated by means of anamendment; _ 

(5) that the subsequent invalid mortgage having expressly provided that 
the mortgagee’s existing securities should not be affected, the bonds and the 
securities were cumulative and independent securities and no question of an 
election by the mortgagee between the two securities could arise even on the 
hypothesis that the later mortgage was invalid. Shankar Sarup v. Mejo Mal, 
(1901) 28 L.A. 203: LL.R. 23 All 313 (P.C.), relied on. 


Consolidated appeals from a judgment and decree, dated 
26th April, 1928, of the High Court, Madras (Phillips and 
Odgers, JJ.), varying a judgment and decree of the temporary 
Subordinate Judge of Ramnad, dated 12th September, 1917, 
whereby he decreed the plaintiff’s suit to enforce certain 
mortgage bonds. 

Sir Herbert Cunliffe, K.C., S.P. Khambatta and A.C. Sampath 
Aiyangar for Appellant—The mortgagee under the three bonds 
is not entitled to the total principal sum of Rs. 1,30,000 which 


. they secure. Of the sum of Rs. 71,000 secured by the second 


bond, Rs. 15,000 arise out of a promissory note which the 
mortgagor gave in respect of adebt of his father which was 
barred by limitation. That sum, therefore, cannot be recovered 
unless it comes within S. 25 (3) of the Contract Act. The sum 
in question is not within that sub-section. The mortgagee cannot 
claim that the bonds created a valid charge on the mortgagor’s 
monthly allowance under the settlement. The claim is not main- 
tainable on two grounds. Firstly, the allowance was, under S. 6 
(d) of the Transfer of Property Act, 1882, which was applicable 
at the material time, incapable of transfer as being an interest 
restricted in its enjoyment within the meaning of the section. The 
allowance was in the nature of maintenance. Secondly, the mort- 
gagee is bebarred from suing on the three original bonds because 
of his election to sue onthe mortgages granted to him by the 
trustee of the settlement subsequently to the bonds. The mort- 
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gagee was put to his election whether he would sue on those 
bonds or on the later mortgages, and he chose to enforce the 
_ latter. Inthe events which have happened, they have proved 
invalid, and the mortgagee must stand by his election. 
The course taken by the Subordinate Judge in allowing the 
_ mortgagee to amend his. plaint by seeking to saddle the settled 
estate with the debt due to 4 cannot be supported. No relation- 
ship of principal and surety, and consequent subrogation rights as 
between the mortgagee and A, arise here. By the amended plaint, 
the mortgagee was allowed to claim relief which not only was 
entirely new, but which could only rightly have been entertained 
after a trial in the ordinary way and a detailed examination of all 
the issues involved. 
Dunne, K.C. and P. V. Subba Row for Respondents ——With 
“regard to the Rs. 15,000 the mortgagor must establish that there 
‘was no consideration given for the promissory note. He must 
rebut the presumption of consideration; and that, on the evidence, 
he has not done. The allowance is validly charged. Not only is 
it in the circumstances not a restricted interest within the meaning 
of S.6 (d) of the Act of 1882, but no question of election arose. 
There is nothing in the mortgage of 6th July, 1899, to suggest that 
the mortgagee contemplated relinquishing any security. The Sub- 
ordinate Judge was entitled to treat the amendment asked for by 
-the mortgagee’s representative as being merely formal. It was 
only fair that the mortgagor’s representative should be liable in 
respect of the debt due to Annamalai, because the mortgagor could 
during his life have instructed the trustee of the estate to pay 
Annamalai off. Moreover, the charge created on the jewels by 
the original bonds of 1895 and 1896 was an implied representation 
that the charge was on their whole value, which meant that 
Annamalai would be paid off out of the trust estate. The result 
was to make the mortgagee an equitable assignee of the mort- 
gagor, with a corresponding right to call on the trustee of the settle- 
ment to pay off 4 and thus make the security given on the jewels 
an effective security. 
27th January, 1938. Their Lordships’ judgment was 
delivered by 
Sır Grorce Ranxin.—In this case three appeals have been 
consolidated: two of these relate to minor questions as to 
interest, but the main appeal [C. M. P. No. 4220 of 1928] 
raises questions of more importance. These arise out of a 
mortgage suit brought on the 15th April, 1905, in the Court 
of the Subordinate Judge of Madura. The appellant in the 
main appeal (herein called “the appellant”) is the grandson 
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of the öriginal mortgagor, whose eldest son, the appellant’s: 
father, was defendant No. 1 to the suit. This defendant died 
pending ` suit and the appellant now represents the mortgagor: 
onone point, to be mentioned later, he has independent interests. 
of himself and of his father to defend. Respondents 8 to 1lare 
the contesting respondents to the main appeal. They are the 
representatives of the original plaintiff in the suit Subramaniam: 
Chettiar who had succeeded his father Ramanathan Chettiar 
the original mortgagee. The decree dated the 12th September, 
1917, of the trial Judge was modified in certain respects by the 
High Court of Madras whose decree dated the 26th April, 
1928, disposed of eleven appeals brought by divers parties.: 
Their Lordships are concerned with.two only of the appeals 
brought to the High Court—appeal No. 26 of 1918 by the 
present appellant and appeal No. 106 of 1918 by the plaintiff. 

The suit was brought to enforce three securities described 
as hypothecation bonds or deeds, the first being dated the 21st 
November, 1895; the second the 7th November, 1896, and 
the third the 25th November, 1896. They were given to 
Ramanathan Chettiar by the appellant’s grandfather, the then 
Raja of Ramnad for the sums of Rs. 24,000, Rs. 71,000 and. 
Rs. 35,000, respectively, amounting to Rs.-1,30,000. Interest 
on each bond was at the rate of 12 per cent. per annum, but 
in the case of the first two bonds only -this was to be calculated 
as compound interest with annual rests from the date of 
default. -The mortgaged subjects under the first and second 
bonds were certain jewels already in pledge to a moneylender 
named Anamalai and the Raja’s allowance of Rs. 5,500 per 
annum tinder a trust deed of 12th July, 1895, executed by 
himself as hereinafter mentioned. Under the third bond, the 
jewels together with certain furniture as to which no question 
now arises, were the security. 


Objection has been taken by the appellant to the plaintiff’s 
right as mortgagee under these bonds to the principal sum of 
Rs. 1,30,000 claimed. It is said that Rs. 15,000 thereof 
comprised in the sum of Rs. 71,000 mentioned in the second 
bond, is without consideration, being the amount of a statute- 
barred debt`of the Raja’s father for which on the 25th 
November, 1895,'the Raja-had given a promissory note. The 
objection ‘on behalf of the appellant is that by the Raja's. 
evidence, given on commission in January, 1903, it is proved 
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that the promissory note was given, but it is not proved that 
there was any stipulation for a fresh advance, and that accord- 
ingly this portion of the principal amount of the second bond 
is not recoverable unless, indeed, it be brought within cl. 3 of 
S. 25 of the Indian Contract Act. It is contended that it is not 
within this clause as it was not a debt of the mortgagor, but 
of his father. Their Lordships are of opinion that the Courts 
in India have rightly rejected this objection. A promissory 
note having been given, consideration is to be presumed. The 
question is not, therefore, whether the plaintiff has formally 
and sufficiently proved that there was a stipulation for a fresh 
advance, but whether it is sufficiently shown by the appellant 
that there was no consideration for the promissory note. This 
burden the appellant has certainly not discharged and there is 
every probability against him on the point. It is not necessary, 
therefore, for their Lordships to decide whether under cl. 3 of 
S. 25 above mentioned a debt of which the creditor might have 
enforced payment from the mortgagor would be excluded by 
the circumstance that it was not a debt of hisown. Their 
Lordships must not be taken to cast doubt upon the view taken 
by the High Court if this question, which does not arise, is 
not now discussed: Their Lordships are satisfied that the 
principal amount due on the bonds in suit is Rs. 1,30,000 as 
decreed by the Indian Courts. 


The next question is whether the bonds in suit confer a 
valid charge upon the jewels’ and the allowance already 
mentioned. On this point it is necessary to refer to the settle- 
ment of the 12th July, 1895 (herein called “ the settlement”). 
The then Raja had become heavily involved in debt: a list 
of his creditors is given in the third schedule to this deed 
showing that he was indebted in a total sum of 20 lacs. 
His impartible zamindari of Ramnad was of great extent, 
covering no less an area than 2,351 square miles. This and 
much other property, aggregating in value 50 lacs of rupees, 
he conveyed to a trustee for the benefit of his heir apparent 
and .eldest son, then a minor, and for the purpose of making 
provision for the maintenance of the settlor and several mem- 
bers of his family as mentioned in’ the second schedule. The 
trustee was directed to pay Government revenue, certain 
expenses of management, of litigation and of repairs: in 
the fifth place he was directed to apply monies in his hands 
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to the payment of the interest on and principal of the 
debts mentioned in the third schedule, and thereafter of 
the allowances mentioned in the second schedule. It was 
provided that on the settlor’s eldest son attaining the age of. 
twenty-one, the trustee should convey the trust premises then 
existing to him for the same estate as if he had inherited 
them, but subject to the several payments directed by the deed 
and to the several trusts which should then be subsisting in 
respect thereof. The first of the allowances mentioned in the 
second schedule is the allowance of Rs. 5,500 per month to the 
settlor himself. In the third schedule among the creditors is 
mentioned the plaintifi’s father Ramanathan (Muthia) 
Chettiar as a creditor for Rs. 1,30,000: this debt is entirely 
independent of the sum of Rs. 1,30,000 due upon the bonds 
now in suit. The creditor Anamalai is also mentioned as a 
creditor for Rs. 75,000, but in this deed there is no mention of 
the circumstance that Anamalai was a pledgee of any jewels. 


The appellant contends that although the jewels are not 
specifically mentioned in the deed of the 12th July, 1895, the 
wide language of the fifth clause thereof is sufficient to 
comprise these jewels in view of the fact that the right of 
the Raja was a mere right to redeem. The fifth clause is 
very lengthy: upon examining it their- Lordships are of 
opinion that the jewels are not within its language. They are 
not “claims now due, owing or payable” and the general 
language as to “all rights to prosecute any suit or other 
proceeding” and as to securities for money, furniture, fixtures 
and other articles in the offices of the zamindari are, in their 
Lordships’ opinion, inapplicable to them. The settlor was the 
owner of these jewels although he had made a bailment of 
them by way of pledge. Having regard to their value, their 
importance to the settlor, and the nature of his property in 
them their Lordships have no difficulty in agreeing with the 
Courts in India that the jewels were not comprised in the 
settlement. They see no reason, therefore, why the settlor 
should not include them in the hypothecation bonds in suit. 

A second question upon the settlement deed is whether or 
not the Raja’s monetary allowance of Rs. 5,500 described by 
cl. 3as being for the purpose of making provision for the 
maintenance of himself, comes within cl. (d) of S. 6 of the 
Transfer of Property Act as it stood in 1899. The cl. (dd) 
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was inserted by the legislature in 1929 and does not apply in 
the present case. Cl. (d) runs as follows :— 


“An interest in property restricted in its enjoyment to the owner person- 
ally cannot be transferred by him.” j 


In the present case the Raja was an owner in full right 
of certain property; this he granted to a trustee upon trust 
inter alia to pay him this allowance of Rs. 5,500 per month, 
explaining no doubt in the deed that it was for the purpose of 
making provision for his maintenance, In their Lordships’ 
opinion, this is not a “restricted” interest in the sense of 
cl. (d): whatever difficulty might arise upon the newer clause 
which uses the phrase “a right to future maintenance in what- 
soever manner arising, secured or determined” their Lordships 
are satisfied that they would be giving much too wide an 
application to cl. (d) if the present case were held to come 
within it. They think, accordingly, that the hypothecation 
bonds create a valid charge on the allowance. 

A still further attack is made by the appellant upon the 
bonds in suit. This arises out of the fact that on the 6th July, 
1899 (Ramanathan Chettiar having died in 1898) the trustee 
under the settlement of 1895 executed in favour of Subra- 
maniam Chettiar a mortgage deed for a sum of Rs. 4,73,000 
intended to comprise the sums due by the Raja prior to the 
date of the settlement deed, and the further sums which had 
been subsequently borrowed. On the 13th July, 1899, another 
mortgage, called the “paddy” mortgage, was given to secure 
the payment of Rs. 30,000 out of an amount of Rs. 50,000 
which by the mortgage of the 6th July, 1899, was to have been 
paid within a week thereof. These mortgages were given in 
compromise of a suit brought in 1897 by Ramanathan Chettiar 
attacking the validity of the settlement of the 12th July, 1895. 
By the 7th October, 1899, the trustee had paid to Ramanathan 
‘Chettiar, or to his son who had succeeded him, the full 
amount with interest due upon the debt which the Raja had 
owed to Ramanathan Chettiar at the time of the settlement 
deed. He had not, however, discharged any portion of the 
debt which had been incurred after the date of the deed, save 
that Ramanathan had been paid Rs. 20,000 in cash and had 
received a certain amount under the paddy mortgage, which 
sums were in discharge of the Raja’s post settlement indebted- 
ness. In this state of affairs Subramaniam Chettiar filed two 
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suits on the 30th January, 1900, to enforce his securities under 
the mortgage of the 6th July, 1899, and the paddy mortgage of 
the 13th. July, 1899, in order that he might recover the balance 
of the debt incurred by the Raja after the settlement. The 
Raja’s son, however, counter-attacked by bringing a suit 
(No. 6 of 1902) against Ramanathan’s representatives and the 
trustee to obtain a declaration that the mortgages of the 6th 
and 13th July, 1899, were invalid as against the settled estate. 
This suit succeeded in the Courts in India and also on appeal 
to His Majesty in Council (16th November, 1915) (cf. Subra- 
manian Chettiar v. Raja Rajeswara Dorai). Subramaniam was. 
directed to repay the sum of Rs. 39,087, namely, the sum’ of 
Rs. 20,000 cash and what he had received under the paddy mort- 
gage. The sum of Rs. 87,421 which he had received in respect. 
of his pre-settlement debt on the 7th October, 1899, he was not, 
ordered to refund. It was within the terms of the settlement 
that this indebtedness should be discharged ; the mere circum- 
stance that it might not have been paid so soon had he not 
been willing to enter into the mortgages of July, 1899, was 
not counted a sufficient reason for ordering that he should 
refund this money. The contention of the appellant is that in 
these circumstances the plaintiff, Subramaniam Chettiar, lost. 
his right to have recourse to the hypothecation bonds in suit 
by reason that he elected in 1900 to bring a suit upon the 
mortgages of July, 1899. Cl. 12 of the mortgage of the 6th. 
July is as follows :— 


“12,. Except as hereunder provided your rights already existing for 
recovery of the whole or any portion or portions of the amount secured by 
this deed shall not be affected by this deed. That from this date your lien 
or charge on the allowance due to the Raja M. Bhaskara Sethupathi Avargal, 
under the said settlement deed for any portion or portions of the amount due 
under this deed shall cease. On the payment of the sums of Rs. 1,81,727-0-2. 
and Rs. 1,25,000 with interest on the said two sums as mentioned in para- 
graphs 5 and 6 of this deed, all other securities other than the securities 
created by this instrument shall cease.” 


The first question upon this ‘clause is Sheher the plain- 
tiffs charge on the Raja’s allowance was intended to be 
released whether or not the mortgage was’ valid, that is, 
whether he gave up his old security on the footing that he was 
getting a new one, or taking a chance that he.might not get 
anew one. In their Lordships’ opinion, the intention of the 





“+ # (1915) 29 M.L.J. 856: L.R. 39 Mad.-115.(P.C.). 
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plaintiff was entirely frustrated by the fact that the mortgage 
of the 6th July, 1899, turned out to be invalid and was set 
aside. While it is possible to put a case in which a mortga- 
gee releases one security unconditionally with an intention to 
take the risk of a new security turning out to be invalid, there 
are no facts in this case pointing to so unusual a bargain. The 
result is that this contention as to the allowance fails. The 
case of Har Chandi Lal v. Sheoraj Singh1, furnishes a com- 
plete answer to the suggestion that a beneficiary under the 
trust can claim the benefit of the mortgage of the 6th July, 
1899, as a release of the hypothecation bonds so far as the 
allowance is concerned. The appellant’s contention that 
because the plaintiff had received the amount that was due to 
him upon debts contracted prior to the deed of settlement and 
was not directed to refund it when the Raja’s son elected to 
avoid the mortgage he can now claim that the mortgage has 
not been altogether set aside, is a contention which their 
Lordships reject. The appellant cannot single out a particular 
clause of the mortgage deed and claim to hold the plaintiff by 
its terms and in this way maintain that the release of the 
charge upon the allowance is a valid and subsisting release. 

It will be noticed that by cl. 12 it is expressly provided 
that the plaintiff’s existing securities, apart from the allowance, 
should not be affected by the deed. By express agreement, 
therefore, the hypothecation bonds and the invalid mortgage 
‘of the 6th July, 1899, were to be cumulative and independent 
securities. No question of election could arise as between 
these securities, even on the hypothesis that the latter mort- 
gage was valid; still less can it arise now that the mortgage 
has been set aside. As observed by the Vice-Chancellor in 
Miln v. Walton®, “the earlier mortgage remains in force and 
maintains its rank notwithstanding the other, and may be dealt 
with by the creditor separately.” The following passage from 
the Board’s judgment (delivered by Lord Robertson) in 
Shankar Sarup v. Mejo Malè discloses perhaps a fuller answer 
‘to the appellant’s argument in the present case :— 

“ If the bond of November, 1883, be considered on its own terms, there 


is no room for the suggestion that it-superseded the bond of May, so as to 
impair the effect of that bond as.a subsisting. hypothecation. The argument 
nC aaa eae mien mene a aea 


t. (1916) 32 M.L.J. 241: L. R. 44 I.A. 60: LL.R. 39 All, 178 (P.C.). 
2, (1843) 2 Y. & C.C.C. 354 at 361: 63 E.R. 156. 
3. (1901) L.R. 28 I.A. 203 at 209, 210: LL.R. 23 All. 313 (P.C.). 
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of the respondents was rather that the appellants, by their suing on the bond 
of November and not on the bond of May, had relinquished their rights 
under the bond of May. No such inference can legitimately be drawn. The 
appellants did not need to sue on the bond of May in order to obtain a sale 
for the whole of their debt, that being comprised in the bond of November. 
But in suing on the bond of November, they did nothing to imply or to lead 
others to believe that they abandoned what apart from abandonment was a 
subsisting hypothecation. 

For these reasons their Lordships conclude that the plain- 
tiff had a valid charge for the principal amount of his debt 
with interest upon the subjects comprised in the bonds in suit. 
The objections of the appellant on these points have been 
rightly overruled by the admirable judgment of the learned 
Subordinate Judge which the High Court upheld. 


In one matter, however, the appellant, in their Lordships” 
view, has made good a serious objection to the view taken by 
the Indian Courts. The present suit was brought in 1905 and 
the issues in it were settled on the 24th November, 1906: 
additional issues on the 3rd September, 1910. The case was 
heard in 1917 and judgment was reserved on the 25th August, 
1917. On that day a petition was presented by the plaintiff 
asking leave to amend his plaint by adding a prayer that the 
first defendant, that is, the Raja’s son, be ordered to pay to 
the fourth defendant, namely, the representative of Anamalai, 
the amount due on account of the debt of Rs. 60,000 and 
interest in respect of which Anamalai had obtained the jewels 
in pledge; or, in the alternative, that on the plaintiff paying 
off Anamalai, the plaintiff be declared entitled to sell the 
settled property to realise the said amount. The learned 
Subordinate Judge took the view that the amendment asked 
for was formal and that if the plaintiff was entitled to the 
relief claimed on the facts already on record he should not-be 
told that he had not asked for it and therefore could not be 
given it. The decree of the learned Subordinate Judge by its 
second clause directed the Raja’s son to pay off Anamalai, 
whose debt of Rs. 60,000 with interest was held to have 
amounted to over 2 lacs; and ordered that in default the plain- 
tiff should be entitled to have the settled property sold for 
satisfying the amount. He also directed that if the first 
defendant did not pay off Anamalai, the plaintiff, on bringing 
the money into Court, should get the jewels and certain 
securities in the hands of Anamalai, The learned Judge 
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proceeded on the basis of the doctrine of subrogation. The 
High Court on appeal discovered that Anamalai had by that 
time sold the jewels to liquidate his debt; they made no order 
accordingly in respect thereof and deleted from the decree of 
the Subordinate Judge his directions in that regard. Against 
defendants 1 and 2 as representatives of their father the 
original debtor, the High Court by cl. 1 of their decree gave 
judgment for the mortgage debt payable out the assets, if any, 
of their father coming to their hands; and the decree by its 
second clause directed as follows :— 


“ (2) In default of the first defendant paying as aforesaid within six 
months from 2nd March, 1928 (26th April, 1928) (the date of the High 
Court judgment), f.e within 2nd September, 1928 (26th October, 1928), the 


plaintiff be entitled to apply to the Court to have the estate in the first defen- . 


dant’s hands or a sufficient portion thereof sold for satisfying the aforesaid 
sum mentioned in cl. (1) above.” 

The result of this clause is to make the settled property 
liable for the whole of the plaintiff’s claim upon his hypo- 
thecation bonds. As the property which came to the settlor’s 
sons under the settlement deed of the 12th July, 1895, was not 
assets of the settlor at the date of his death, it is necessary 
to justify a direction which throws the Raja’s post-settle- 
ment debts upon the trust estate. The learned Judges of the 
High Court appear to have considered that the relation be- 
tween Anamalai and the plaintiff was analogous to that of 
principal and surety, an analogy which, in their Lordships’ 
opinion, is entirely inapplicable to the present case. Their 
Lordships are unable to see any method by which it is possible 
to justify a decree making the trust estate liable for the whole 
of the plaintiff’s debt; but it is contended on the part of the 
plaintiff’s representatives that the Raja as settlor had a right 
against the trustee to require him to pay off the debt of 
Anamalai; that he had by the bonds in suit represented that 
the plaintiff would have a charge upon the whole value of 
the jewels as the trust estate would pay off Anamalai; that 
accordingly the plaintiff had the right as equitable assignee of 
the settlor to call upon the trustee to discharge Anamalai’s 
debt and in this way to make available to the plaintiff the 
security which the Raja had agreed to give. Now it may or 
may not be that had such a cause of action been pleaded and 
had evidence been adduced to show what had been done by the 
trustee under the deed, what monies were available to him, 
what obligations he had to provide for out of the settled pro- 
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perty, what discretion he had exercised and so forth—it may 
be that a case could have succeeded on the lines suggested. 
But such a case would require careful and timely pleading and 
a careful trial. It isin effecta charge of breach of trust 
having serious consequences both to the trustee and to other 
beneficiaries. It would be necessary to determine first whether 
the trustee was under any obligation to.pay off Anamalai’s 
debt save out of income of the property, and the course of 
administration of the trust in the events that happened would 
require minute examination. What has happened in this suit 
is that at the last moment an amendment was permitted under 
which, in spite of the obvious objections to any such course, 
relief of so wide and exceptional a nature has been decreed 


‘without examination. The amendment authorised by the 


Subordinate Judge by his order of the 28th August, 1917, 
does not cover what the High Court have done. Their Lord- 
ships are of opinion that no such case should have been 
entertained by way of amendment at the end of the trial and 
that the plaintiff’s endeavour to make the trust estate respon- 
sible for the debt due to him upon the bonds in suit must be 
rejected altogether. 

It remains therefore that their Lordships should indicate 
the form of relief to which they think the plaintiff entitled. 
The first question on this point is as regards interim interest. 
For many years compound interest at 12 per cent. per annum 
must be decreed under the first and second of the bonds, and 
simple interest at the like rate under the third bond. This 
covers the period down to the institution of the suit. In view 
of the great accumulation of interest the learned Subordinate 
Judge was well entitled to exercise his discretion by making 
an unusual order as regards interim interest: he directed that 
interim interest should be at the rate of 6 per cent. on the 
principal amount only, both between the date of suitand date 
of decree, and between the date of the decree and the date of 
payment. The learned Judges of the High Court do not 
appear to have appreciated the exact effect of the trial Court’s 
order which they varied by granting simple interest at 12 per 
cent. on the principal sum only, from the date of the decree. 
Their Lordships do not think that there was any reason to 
interfere with the discretion. of the Trial Court and they 
prefer the order of the learned Subordinate ORE in all the 
circumstances of the case. 
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The result is that in. their Lordships’ view the appeal 
brought by Ramanathan Chettiar and others pursuant to 
special leave granted by Order in Council dated the 10th 
. June, 1932, should be dismissed and the other two appeals 
(brought by the representative of the first defendant) should 
be allowed. The decree of the High Court should be varied 
so as to include simple interest at 6 per cent. on the principal 
amount of Rs. 1,30,000 from the date of the plaint to the 
date of payment. For the words “from the assets, if any, 
of the late Raja M. Bhaskara Sethupathi in the hands of 
defendants one and two” should be substituted the words 
“from the assets, if any, belonging to the late Raja M. 
Bhaskara Sethupathi at the date of his death coming to the 
hands of defendants one and two”. This will make it clear 
that the judgment is intended to be in the form prescribed by 
S. 52 of the Civil Procedure Code. Any question as to the 
liability of the sons for the Raja’s debt by virtue of the doctrine 
mentioned in S. 53 of the Code remains unprejudiced by the 
decree in this case and must be dealt with if it arises 
in execution. Cl. 2 of the High Court’s decree should be 
altogether deleted. As all parties interested in the redemption 
of the jewels were impleaded in the suit there should be 
liberty to the representatives of Subramaniam Chettiar to 
apply to the High Court within two months of the receipt by 
that Court of His Majesty’s order upon this appeal to have an 
account taken of the sum due to Anamalai upon the security 
of the jewels and of the amount with which he should be 
debited as the proceeds thereof. It. will be for the High 
‘Court to give directions for the taking of the necessary 
accounts and inquiries: the appellant as a party interested 
should have the right to take part in the proceedings, if any, 
‘but the liberty to apply should be given only to the representa- 
tives of Subramaniam. In other respects the decree appealed 
from should stand. -Their Lordships will humbly advise His 
Majesty accordingly. 


The order of the Subordinate Judge as to the costs of the 
‘Trial Court will stand as also the High Court’s order as to 
costs in appeal No. 106. There will be no order for costs in 
the High Court in appeal No. 26 and anẸ costs paid in respect 
of that appeal under the High Court’s decree should be re- 
turned. The parties will bear their own costs of all three 
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appeals to His Majesty, but this will not interfere with the 
direction contained in the Order in Council of the 10th June, 
1932, as to the costs of the petition for special leave. 


Solicitors for Appellant: Harold Shephard. 
Solicitors for Respondents: Mehra & Co. 
R.C. C. — Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTICE VENKATASUBBA Rao, 


Garapati Venkanna .. Appellant* (2nd Defendant) © 
v. 
Mullapudi Atchutaramanna 
and others .. Respondents (Plaintiffs, Defen- 


dants and L. Rs.). 


Principal and agent —Several persons executing bower of attorney—Death 
of one principal—E ff ect—Termination of agency—Power coupled with interest 
—Contract Act (1872), S. 202—Champertous arrangement—Validity against 
third party—Plaint with insuficient court-fee—Procedure—Civil Procedure 
Code (V of 1908), Ss. 148, 149 and O. 7, r. 11. 

The death of one of the principals executing a power-of-attorney in 
favour of an agent has the effect of revoking the agent’s authority. 


Bowstead’s Law of Agency, 7th Ed., p. 1924; Gee v. Lane, (1812) 15 
East. 592: 104 E.R. 967; Raw v. Alderson, (1817) 7 Taunt. 453: 129 E.R. 
182 and Tasker v. Shephard, (1861) 6 H. & N. 575: 158 E.R. 237, relied on. 

Re Sital Prasad, (1916) 21 C.W.N. 620, considered. 

Where a power of attorney contemplates the agent incurring costs im 
future for the filing and the conducting of a suit, an agency coupled with an. 
interest is not constituted. The principle of S. 202 of the Contract Act 
applied only to cases where authority is given for the purpose of being a. 
security or a part of the security and not to cases where the interest of the 
donee arises afterwards and incidentally. 

Smart v. Sanders, (1848) 5 C.B. 895: 136 E.R. 1132, relied on. - 

A champertous arrangement even if it is unfair and unconscionable as, 
between the parties to it, cannot be impugned by a third party who is sued in 
pursuance of that arrangement. 

Where a plaint is written upon paper insufficiently stamped the Court is. 
bound to give the plaintiff time to make up the deficit, and only if he fails to 
comply with the order the Court can reject the plaint. The fact that the 
plaint is presented on the last day of limitation makes no difference on this. 
point. Again whether the payment of insufficient court-fee was by design: 
or due to inadvertence the Court is bound by the mandatory terms of 
r.11 to give time. There is some inconsistency between this rule and. 
S. 28 of the Court-Fees Act as the latter provision does not extend to deli- 
berate payment of insufficient court-fee. But the rule generalibus specialia. 
derogant will apply as.the section in the Court-Fees Act refers to documents- 
a —— MM 

*S, A. No. 15 of 1932. et _ 14th December, 1937, 
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generally where the rule in the Code refers to plaints alone. But once time 
is granted to a party for payment of the deficit court-fee it is no longer open 
to the plaintiff to demand as a matter of right that the time should be 
extended. Where time has in fact been extended it may be presumed that 
the Court in fact exercised its discretion. 


Semble: It is necessary to provide by a rule made by the High Court 
that where the order regarding payment of deficient Court-fee had the effect 
of overriding limitation, the Court shall not make it without notice to the 
party to be adversely affected by it. 

Appeal against the decree of the Court of the Subordinate 
Judge of Ellore, in A. S. No. 34 of 1929, preferred against 
the decree of the Court of the Principal District Munsiff of 
Kovvur in O. S. No. 844 of 1926, 


M. Appa Rao for Appellant. 


V. Govindarajachari and K. Kameswara Rao for 
Respondents. 


The Court delivered the following 


Jupcment.—It becomes necessary to state a few facts in 
order to make the questions of law raised intelligible. The 
suit may be shortly described as one brought by the reversioners 
of a deceased Hindu. One Brahmayya(senior) died somewhere 
about the year 1864 and was succeeded by his widow 
Subbamma, who died on 27th September, 1914, that is, about 
50 years later. On her death the estate vested in two persons 
named Ramayyaand’Brahmayya (junior), sons of two brothers. 
After Ramayya’s death his sons (plaintiffs 1 to 5) along 
with Brahmayya (junior) executed on 21st November, 1916, 
the document Ex. F, in favour of the 6th plaintiff, a stranger. 
On 27th September, 1926, ‘that is, on the last day of the period 
provided by the law of limitation, the present suit was brought. 
The plaint, which purports to have been filed by plaintiffs 1 to 6, 
was in fact signed and verified only by the sixth plaintiff, 
who described himself as the authorised agent under Ex. F of 
plaintiffs 1 to 5. It must be mentioned that although the 
plaint contains the statement that the correct court-fee of 
Rs. 80 odd was paid the amount of court-fee actually paid 
was Re. 1. The plaint was then returned for various defects, 
two of which only concern us here: 

(i) want of proof that the sixth plaintiff was the duly 
authorised agent of plaintiffs 1 to 5; 


(#1) making good the deficient court-fee... 
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Venkanna By way of curing the first defect, Ex. F was produced 

Atchata- but the Court refused to recognise it as containing sufficient 

ramanna. authorisation. Then on 27th October, 1926, the plaintiffs 1, 
2, 4 and 5 filed a verification and on their behalf a pleader 
entered appearance. So far asthe third plaintiff was concerned, 
nothing was done by him or on his behalf. As to the second 
defect, there was default made in the payment of the deficit 
court-fee within the time limited. Two further extensions 
were given and on 14th October, 1926, the deficiency of Rs. 80 
was made good. There is one other fact which must be 
mentioned. Brahmayya (junior) who, as stated above, was 
among those that executed Ex. F, having died previous to 
the suit, his sons were impleaded as defendants 6 and 7. The 
lower appellate Court, agreeing with the trial Court, has 
passed a decree in favour of the plaintiffs and defendants 6 
and 7. The second defendant, who has been in possession of 
the estate, has filed the present appeal. He is the grandson of 
Subbamma’s sister’s daughter. On the merits he put forward 
a certain defence, which the lower Courts have refused to go 
into, on the ground that the plea was raised too late. Whether 
in doing so they have acted rightly or not, isa matter I need 
not consider, in the view I have taken as to the question of 
law raised. . 


The first contention advanced for the appellant is that the 
trial Court acted wrongly in extending the time for making 
good the deficiency in the court-fee. Where a plaint is written 
upon paper insufficiently stamped, the Court is bound to give 
the plaintiff time to make up the deficit; only when he fails to 
comply with the order, the Courtcan reject the plaint; that the 
plaint is presented on the last day of the period of limitation 
makes no difference, thatis, theeffect of O. 7, r. 11, Civil Pro- 
cedure Code. Again whether the payment of insufficient fee was 
by design or due to inadvertence, the Court is bound by the 
mandatory terms of it, to give effect to this provision. There 
is some inconsistency between this rule and S. 28 of the Court 
Fees Act, as the latter provision does not extend to deliberate 
payment of insufficient fee. But the rule generalibus specialia ' 
derogant, must, I take it, apply as the section in the Court-Fees 
Act refers to documents generally, whereas the rule in the Code 
applies to plaints alone. This being the law, the Court’s action in 
giving the plaintiff time originally cannot be questioned. But 
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once the time was fixed, it was no longer open to the plaintiff 
to demand as a matter of right, that the time should be 
extended. The power to grant extension vests in the Court 
either under S. 148 or 149, Civil Procedure Code. Under 
either of those sections, the question is one of the Court’s 
discretion and not the plaintiff’s right. S. 149, it may be 
noted, expresssly provides for a defective document being 
retrospectively validated. It is obvious that the Court must 
exercise its discretion, not capriciously, but judicially and 
reasonably. There is nothing on the record to show that the 
Court in granting the extension, applied its mind to the 
question at all. The suit was filed on the last day of the 12 
years period, by one who was gambling in litigation. Then it 
is suggested that this plea was not taken in the Courts below. 
How are defendants to blame when they were not apprised 
of the order made behind their back? However, I do not 
propose to rest my judgment on this ground, as giving effect 
to the maxim omnia praesumuntur rite esse acta, I should 
presume that there was a real exercise of discretion (see 
Raghunandan Sahay v. Ram Sunder Prasadi, Gaya Loan 
Office, Lid. v. Awadh Behari Lal, Ram Sahay Ram Pande v. 
Kumar Lachmi Narayan Singh3, Suraj Pal v. Utim Pandey* 
Baijnath Prasad v. Umeshwar Singh’, Priyanath v. Meajans 
and Basavayya v. Venkatappayyat). 

This shows how necessary it is to provide by a rule 
(made by the High Court) that where the order has the effect 
of over-riding limitation, the Court shall not make it without 
notice to the party to be adversely affected by it. In this case 
it is by a sort of fiction that the Court can be held to have 
exercised its discretion, for, the order that has been made, is 
of the routine type. If such a rule is made, it will incidentally 
have the effect of making the Court apply its judicial mind to 
the matter arising before it. 

The more vital question is the one arising from Ex. F. 
In the first place, I am not prepared to agree with the appel- 
lant’s learned counsel that it cannot be construed as a power- 
of-attorney. It provides for the 6th plaintiff filing the suit 


1. (1924) LL.R. 4 Pat. 190. 2. (1916) 1 Pat.L.J. 420. 
3. (1917) 3 Pat.L.J. 74. 4, (1920) 56 I.C. 47. 
5. A.LR. Pat. (1937) 550_(S.B.). 6. (1915) 24 C.L.J. 88. 


7. (1926) 51 M.L.J. 90. 
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himself and conducting it, and for the properties, when 
recovered, being divided, in two equal moieties between him and 
the reversioners. I see no reason why a narrow meaning 
should be put upon this document. But there is a far more 
serious objection, which I think ought to prevail. The power- 
of attorney was executed by six persons, of whom Brahmayya 
(junior) was one, he being entitled to one-half of the 
property; but before the power could be acted upon, the latter 
died. Under S. 201 of the Contract Act, an agency is 
terminated by the death of the principal. The question that 
then arises is, where the agency was created by more than one 
principal, does the death of one or some of them terminate the 
agency? It has been held in several English cases that the 
death of one or more of the principals revokes the agent’s 
authority, although it has been explained in a decision of the 
Calcutta High Court, Re Sital Prosad1, that the rule is not 
one of universal application, the question being one of inten- 
tion to be determined upon the terms of the document and 
from the surrounding circumstances. In Gee v. Lane? and 
Raw v. Alderson’, it was held that a joint warrant of attor- 
ney given to enter judgment “against us” does not authorise 
the entering, up of judgment, on the death of one, against the 
survivor only. -In Tasker v. Shephard4, where the question 
was as to the effect of the death of a member of a partnership 
firm, the Court held that the contract was subject to the 
condition that it was to be in force so long as all the parties 
lived. In Bowstead’s book, it is stated that the agency is 
determined by the death of any one of the partners before the 
expiration of the period fixed. (Law of Agency, 7th Ed, 
1924.) In the Calcutta case, already referred to, the property 
belonged to a joint Hindu family and the intention of the joint 
power-of-attorney ‘appearing to be to facilitate joint loans by 
the mortgage of the joint estate, it was held that the death of 
one member did not revoke the agency. (Re Sital Prosad: 
Badrinarain Agarwalla v. Raja Brijnarain Royl). But the 
facts here are entirely different. Brahmayya (junior) had a 
distinct half right in the property and I am unable to deduce 





1. (1916) 21 C.W.N, 620, 
2. (1812) 15 East. 592: 104 E.R. 967. 
3. (1817) 7 Taunt. 453: 129 E.R. 182. 
4, (1861) 6 H. & N. 575 : 158 E.R. 237. 
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from the terms of Ex. F that it was intended to be in force 
even in the event of his death. l 

But it is contended that this is an agency coupled with 
interest and is saved by S. 202 of the Contract Act. This 
argument cannot prevail. Ex. F contemplates the agent incur- 
ring costs in future for the filing and the conducting of the 
suit. The principle applies only to cases, where authority 
is given for the purpose of being a security or a part of the 
security, and not to cases where the interest of the donee 
arises afterwards and incidentally; in such cases there is no 
authority coupled with an interest, but an independent autho- 
rity, and an interest subsequently arising (Smart v. Sandars1). 
Illustration (b) to the section refers toa consignment made 
after the factor’s advance and with an express request by the 
principal to repay himself out of the price of the goods (see 
Pollock and Mulla, Commentaries, under S. 202-and the Indian 
Cases cited there). I am therefore of the opinion that the 6th 
plaintiff’s agency had become revoked before the date of the 
suit and that the plaint that he filed is thus an invalid and 
ineffectual document. That would be sufficient to dispose of 
the appeal, as in this view the suit fails. 


Another contention however that has been raised, may be 
noticed. I may at once state that the argument put forward in 
the lower Courts, that the sixth plaintiff cannot maintain the 
suit as the agreement is champertous, cannot prevail. Granting 
that this transaction is an unfair and unconscionable bargain, 
that is a question between the assignors and the assignee, and 
so long as the deed stands, it is no concern of the defendants 
that the assignors may have a grievance against the sixth 
plaintiff (Lal Achal Ram v. Raja Kazim Husain Khan? and 
Raja Rai Bhagwat Dayal Singh v. Debi Dayal Sahu3). But 
the more important question is, whether what was assigned was 
a mere right to sue, in which case it amounts to gambling in 
litigation [see S. 6 (d), Transfer of Property Act] or whether 
there was a present transfer of a moiety of the reversioners’ 
interest. On a reading of the document, I am clearly satisfied 
that it does not create an immediate transfer, but contemplates 





1, (1848) 5 C.B. 895: 136 E.R. 1132. 
2 (1905) 15 M.L,J. 197: L.R. 32 I.A. 113: LL.R. 27 All. 271 (P.C.). 
3. (1908) 18 M.L.J. 100: L.R. 35 I.A. 48: ILL.R. 35 Cal. 420 (P.C.). 
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the coming into existence of a future deed which is to effect 
the transfer. The document says: 


“If we should come out successful finally in the High Court, we both. 


parties should take in equal shares and should execute documents necessary 
therefor. ” 


In the next sentence the consideration is described to be 
the agreeing to give a moiety of the estate (the Court transla- . 
tion in this particular is wrong). On this ground again, the 
plaint, having been filed in time by the sixth plaintiff alone, 
cannot avail the plaintiffs. 

In the result, the decree of the lower appellate Court is. 
set aside and the suit is dismissed with costs throughout. 

Leave to appeal is refused. 

B. V. V. —- Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE VENKATASUBBA Rao AND Mr. 
JUSTICE ABDUR RAHMAN. 
N.N.R.M. Lakshmanan Chettiar and 


others .. Appellants* (Defen- 
dants) 
v. 
N.N.L. Ramasamy Chettiar (deceased) 
and others .. Respondents (Plain- 


tiffs and L.R.). 


Trust—Moneys raised for the purpose of constructing a metalled road— 
Original purpose failed—Resulting trust—Suit for getting back the money— 
Limitation—Time from when to be calculated—Limitation Act (IX of 1908), 
Art. 120, 


Where funds are held in trust for a particular purpose which fails or 
comes to an end, there arises a resulting trust of such funds as remain 
in favour of the contributors or if they are dead, their personal representa- 
tives (28 Hals., S. 101; Godefroi on Trusts, 5th{Ed., p. 49; In re The Trusts 
of the Abbott Fund, Smith v. Abbott, (1900) 2 Ch. 326. 

The unexpended balance belongs to the subscribers rateably in proportion 
to their subscriptions. In re British Red Cross Balkan, Fund; British Red 
Cross Society v. Johnson, (1914) 2 Ch. 419. 

A combination of 30 persons, owners of saltpans, subscribed Rs. 6 per pan 
in order to construct a metalled road and ata meeting held in 1909 resolved 
that the defendant’s father, one of the licensees, was to act as the ‘treasurer 
and that the plaintiff and another were to look after and conduct the opera- 
tions. Since nothing could be achieved and the money remained unspent, the 
plaintiff filed the suitina representative character for the share of their 
interest in the fund raised. On the question of limitation, 





*Appeals Nos. 49 and 239 of 1932. i 13th December, 1937. 
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Held, that the suit in 1931 was well within time under Art. 120 since even 
as late as 1925 active measures were being adopted for giving effect to the 
resolution. The starting point of limitation should be calculated only from 
the date when the original purpose failed, 


Appeals against the decree dated 1st December, 1931 of the 
Court of the Subordinate Judge of Tuticorin in O.S. No. 13 
of 1931. 

V., Ramaswami Aiyar for Appellants. 


B. Sitarama Rao, M. Krishna Barathi and S. Murugesa 
Mudaliar for Respondents. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This is a somewhat unusual kind of 
case and arises out of a combination of some thirty persons, 
owners of saltpans, who associated for the purpose of devising 
means of easy transport facilities, in respect of their salt from 
Arasady salt factory to Tuticorin, In 1909 they convened a 
meeting and passed a resolution that they were to subscribe 
_Rs. 6 per saltpan (there were about 3,000 saltpans) and with 

the sum of about Rs. 18,000 raised to construct a metalled road 
from Tuticorin to the salt factory. It was further resolved 
that in the first instance Re. 1 per saltpan was to be subscribed, 
that the defendants’ father Raman Chetty, one of the licensees, 
was to act as the treasurer and that the plaintiff and another 
were to look after and conduct the operations. It was further 
resolved that Raman Chetty was to be liable for interest, on the 
sums with him, at nine annas per cent. per mensem. It is 
unnecessary to follow the history of this venture, for, it is 
sufficient to say that after prolonged negotiations with various 
public or semi-official bodies, it was found that nothing could 
be achieved and the money raised remained more or less 
unspent. It may be maintained that the plaintiff and Raman 
Chetty had a predominant interest, the former owning 1,400 
and the latter 1,100, out of the total of 3,000 odd saltpans. 
There was a third person, one B. Venkataramanjulu Naidu, 
who also had some substantial interest, owning as he did 700 
pans—the interest of the remaining twenty-seven persons 
being thus small. The plaintiff has filed this suit in a repre- 
sentative character, having obtained the Court’s leave under 
O. 1, r. 8, Civil Procedure Code. The defendants are the sons 
of Raman Chetty, who died in 1929. The lower Court has 


curiously (it is unnecessary to discuss the grounds of its 
78 
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judgment) passed a decree in favour of the plaintiff for the 
entire amount held by Raman Chetty, including his own share 
therein, with interest at the stipulated rate. 

The principle applicable to actions of this sort may be 
shortly stated: where funds are held in trust for a particular 
purpose, which fails or comes to an end, there arises a resulting 
trust of such funds as remain, in favour of the contributors or, 
if they are dead, their personal representatives (28 Hals., 
S.101; Godefroi on Trusts, 5th Ed., p. 49; In re The Trusts of 
the Abbott Fund: Smith v. Abbott! and In re British Red 
Cross Balkan Fund: British Red Cross Society v. Johnson®). 
The unexpended balance belongs to the subscribers rateably, 
in proportion to their subscriptions (see the last mentioned 
case). 

The defendants are the appellants. That the plaintiff can 
recover his own shares on the principle mentioned above, is not 
now disputed. Nor does Mr. Sitarama Rao for the respon- 
dents contend that there should be a decree for the entire 
amount, including even Raman Chetty’s share, as the lower 
Court has decided. 

The only question that remains then is one of limitation. 
The first contention of Mr. Ramaswami Aiyar for the appel- 
lants does not require serious notice. He contends that the 
case is not one of trust but must be viewed in the light of a 
deposit. For this, he relies upon the fact that under the reso- 
lutions of 1909, the amounts with Raman Chetty were to carry 
interest—which circumstance, it is suggested, shows that it was 
contemplated that his position was to be that of a banker with 
whom a deposit is made. It is difficult to follow how the 
liability to pay interest on the part of Raman Chetty is incon- 
sistent with the transaction being in the nature of a trust. 
Instead of the moneys being invested with a third party, it was 
understood that Raman Chetty, being a member of the Nattu- 
kottai Chetty banking community, should retain them with 
himself and be liable for interest. 


The transaction then amounting as it does, to a trust, it is 
argued by Mr. Sitarama Rao that granting that S. 10 of the 
Limitation Act which refers to express trustees does not apply, 
time runs under Art. 120 from the date when there was 


1, (1900) 2 Ch. 326, 2. (1914) 2 Ch. 419. 


Ij THE MADRAS LAW JOURNAL REPORTS. 619 


a failure of the purpose and the resulting trust thereupon 
arose. This, in our opinion, is a sound contention and it has 
therefore to be ascertained when the venture was abandoned 
or the object became incapable of fulfilment. In 1910, the 
plaintiff no doubt demanded from Raman Chetty the return of 
the amount due to him, on the footing that the venture came to 
an end, by reason of its having become impossible to proceed 
with it. But this represents not the wish of the body of persons 
who associated, but of one single individual. Nor was it 
supposed to be the final and irrevocable act of the plaintiff 
himself. For, we find that on the 29th December, 1924, a 
meeting was convened of the licensees (the members of this 
body) and one of the resolutions passed was to the effect, that 
the construction of a metalled road having become impractica- 
ble, steps should be taken to have a trolly line or to obtain a 
motor lorry. Among those that attended the meeting were the 
plaintiff and Raman Chetty and in token of their approval they 
signed the proceedings. Here is a definite admission on Raman 
Chetty’s part that the original purpose had not come to an end 
or failed; even should it be held that the abandoning of the 
metalled road constituted a deviation, it is difficult to escape the 
conclusion, that Raman Chetty by reason of this resolution, 
held the moneys in trust. There is correspondence to show that 
till the 18th January, 1925 (the date of Ex. F), active 
measures were being adopted for giving effect to that resolu- 
tion. That. would quite suffice for our purpose, for, the suit 
was filed within six years from then, that is, on the 17th 
January, 1931—the period prescribed by Art. 120 of the 
Limitation Act. The contention therefore that the suit is 
barred, fails. 


Then the form of the decree that has to be passed, remains 
to be considered. It is unnecessary to inquire whether in the 
events that have happened, the resort at the time of the filing 
of the suit, to O. 1, r. 8, Civil Procedure Code, can be justified. 
For, during the pendency of the appeal, the plaintiff died and 
in his place were brought on the record, his personal legal 
representative (respondent No. 2) and such of the original 
licensees as could be traced (respondents No. 3 to 9), the third 
respondent, being B. Venkataramanjulu Naidu, to whom 
reference has been made. There can be no difficulty in passing 
decrees in their favour severally for the proportionate amounts 
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payable to them. Interest will be allowed at the stipulated 

rate, namely, 9 annas per cent. per mensem till this date and 

thereafter at 6 per cent. on the aggregate amounts. Decrees 
to that effect are accordingly passed. ; 

The defendants will file a statement in Court showing the 
amount payable to each of the respondents in pursuance of this 
judgment. The appellants will pay the second respondent 
(the plaintiff’s personal legal representative) his costs both 
here and in the lower Court on the amount for which we have 
passed a decree in his favour. 

Appeal No. 239 of 1932.—It follows from the judgment 
just delivered in the connected case, that this appeal also fails 
and it is dismissed with costs which we fix both for fees and 
out-fees at Rs. 100. 

The statement showing the amount payable to each of the 
respondents in pursuance of the above judgment having been 
filed and the appeal having been set down to be spoken to this. 
day with regard to the above statement the Court made the 
following 

OrpEr.—By consent, Rs. 674-10-8 mentioned in paragraph 
2 of this statement is substituted for Rs. 302-6-0 shown against 
item 2 in the table. As to the interest, the provision made in 
the judgment is modified in the manner set out in paragraph 4 
of this statement. 

The undertaking of the second respondent by his counsel 
to indemnify as mentioned in the said paragraph 2 is recorded. 

K. C. Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PanpRANG Row AND MR. JUSTICE 
ABDUR RAHMAN. 

K. Kandaswami Mudaliar .. Appellant* (Appellant in S. A. 
No. 443 of 1932 on the 
file of the High Couri— 
Defendant) 





v. 
Thevammal .. Respondent (Respondent in 
do,—Plaintiff). 


Limitation Act (IX of 1908), S. 20 and Provisos—Interest payment— 
Acknowledgmeni—Not. necessary to mention it in so many words—Oral 
evidence admissible—Limitation—Fresh period of limitation started. 


* L. P. A. No. 66 of 1936. 28th January, 1938. 
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S. 20 of the Limitation Act as it stands merely provides tha the payment 
must be of interest as such or of part of the principal—and this can be proved 
by all lawful means—and that such payment will not however start a fresh 
period of Hmitation unless there is an acknowledgment of the payment in 
_ Writing or signed by the person making the payment. It is not correct to read 
into the proviso that the writing referred to therein should itself recite in so 
many words that the payment made was of interest as such or part of the 
principal. The word acknowledgment cannot be interpreted as necessarily 
connoting the idea that the acknowledgment must be in a particular form or 
should contain a particular recital, namely, that the payment made is of 
interest as such or part of the principal. Unless the words in the proviso 
clearly require that the acknowledgment itself should recite those facts, it 
does not appear to be just or reasonable that the payment which was really 
made towards interest as such should be held to be not sufficient to give a 
fresh period of limitation. So the fact of the payment of interest can be 
proved by extrinsic evidence. 

Pearey Lal vy. Mohammad Yusuf, A.I.R. 1937 All. 640; Idan Sadagar v. 
Premsukdas-Ramchandra, A.J.R, 1937 Pat. 583 and Udaypal Singh v. 
Lakhmt Chand, (1935) ‘I.L.R. 58 All. 261 (F.B.), referred to. 


Appeal under cl. 15 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice Venkataramana Rao dated 
the 20th day of March, 1936 and passed in S. A. No. 443 of 
1932 preferred to the High Court against the decree of the 
District Court of Coimbatore in A. S. No. 162of 1931 preferred 
against the decree of the Court of the District Munsiff of 
Erode in O. S. No. 16 of 1930. 

K. Periyasami Gounder for Appellant. 

C. V. Subramania Aiyar for Respondent. 

The judgment of the Court was delivered by 


Pandrang Row, J.—-The only point that arises in this 
appeal is whether the payment alleged by the plaintiff of a 
certain amount as interest due on the suit promissory note can 
be proved to have been made towards interest as such by 
evidence other than the writing referred to in the proviso to 
S. 20 of the Limitation Act. The payment is acknowledged in 
writing by the debtor in the promissory note which was executed 
in respect of that amount. It is not disputed that payment may 
be made either in cash or by the execution of a promissory 
note. There can thus be no doubt in this case that the fact of 
payment is evidenced by writing signed by the debtor. The 
writing however does not itself say that the payment was made 
towards interest as such due on the suit promissory note. Now 

` the question is whether this fact, namely, that the payment was 
made towards such interest can be proved by extrinsic evidence. 
We fail to see any reason why extrinsic evidence should be 
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excluded. There is no rule of law which requires that the fact 
of a payment having been made towards interest due ona 
promissory note should be proved only by documentary evidence. 
The question also depends upon the interpretation of the words 
in the proviso to S. 20 of the Limitation Act which runs as 
follows :-— 


“Provided that, save in the case of payment of interest made before the 
Ist day of January, 1928, an acknowledgment of the payment appears in the 
handwriting of, or ina writing signed by, the person making the payment.” 


The advocate for the appellant contends that the acknow- 
ledgment should not be merely of the payment referred to in 
the earlier part of S. 20 but that it should be an acknowledg- 
ment reciting in so many words that the payment was made 
towards interest as such or part of the principal, and that 
where the acknowledgment in writing is silent about this there 
is no such acknowledgment as is contemplated by the proviso. 
We are of opinion that this contention involves the reading 
into the proviso of words which are not to be found therein. 
Secondly such a construction of the proviso would be un- 
reasonable. Thirdly the balance of authority is against this 
view. Apart from the decisions quoted by our learned brother 
in the judgment under appeal some other comparatively recent 
decisions have been brought to our notice, namely, those 
reported in Pearey Lal v. Mohammad Yusuf, Idan Sadagar v. 
Premsukdas-Ramchandra2, and the Full Bench decision of five 
Judges in Udaypal Singh v. Lakhmi Chand’. An unreported 
decision of Beasley, C. J., in C. R.. P. No. 1450 of 1935 on the 
file of this Court has also been brought to our notice. The 
decisions in Idan Sadagar v. Premsukdas-Ramchandra® and 
Pearey Lal v. Mohammad Yusuf! as well as inthe unreported 
case are opposed to the contention pressed on us by the advocate 
for the appellant. In the Allahabad Full Bench case there is 
nothing said which militates against the view adopted by our 
learned brother in the judgment under appeal. We are unable to 
accept the view that the object of the recent amendment of the 
proviso was to require that the acknowledgment in writing should 
in terms recite the payment of interest as such or of part of the 
principal. The amendment was made, as stated by Sulaiman, 
C. J., at page 274 in Udaypal Singh v. Lakhmi Chand3 as it 
was considered necessary to put a stop to the controversy. 





1. ALR, 1937 All. 640, 2. A.LR. 1937 Pat. 583. 
3. (1935) LL.R. 58 All. 261 (F.B.). 
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between creditors and debtors as to whether any amount had 
in fact been paid. See also the observations of Bajpai, J., in 
Udaypal Singh v. Lakhmi Chand1, The object of the amend- 
ment was, in short, to deprive the creditors of the right, which 
was often abused, to plead oral payments of interest as such 
and try to establish them by oral evidence in the absence of 
anything in writing by the debtor himself evidencing payment. 
So far as we can see, S. 20 as it now stands merely provides 
that the payment must be of interest as such or of part of the 
principal—and this can be proved by all lawful means—and 
that such payment will not however start a fresh period of 
limitation unless there is an acknowledgment of the payment 
in writing or signed by the person making the payment. It is 
not correct to read into the proviso that the writing referred 
to therein should itself recite in so many words that the pay- 
ment made was of interest as suchor of part of the principal. 
The word acknowledgment cannot be interpreted as necessarily 
connoting the idea that the acknowledgment must be in a 
particular form or should contain a particular recital, namely, 
that payment made is of interest as such or part of the 
principal. Unless the words in the proviso clearly require that 
the acknowledgment itself should recite these facts, it does not 
appear to be just or reasonable that a payment which was really 
made towards interest as such should be held to be not sufficient 
to give a fresh period of limitation. On the whole therefore 
we see no reason to differ from our learned brother’s conclusion 
on this point. 


The appeal therefore fails and is dismissed with costs. 


K.C. —— Appeal dismissed. 





“1, (1935) LL.R. 58 All. 261 at 304 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice VENKATASUBBA Rao AND MR. 
Justice AsDur RAHMAN. 
M. Parthasarathi Aiyangar (deceased), 
M. Veeraraghavan L. R. of the 


deceased Appellant (vide order dated 
30th July, 1935 on C.M.P. No. 2330 


of 1935 .. Appellanis* (Plaintiff 
and Nit) 
v. , 
K. Ekambara Mudaliar and others .. Respondents (Defen- 
danis). 


Limitation Act (IX of 1908), S. 20-—Agreement of sale between mortgagor 
and a third person—Purchaser paying money to the mortgagee and realising 
item sold from the security—Acknowledgment by mortgagee of payment of 
money by purchaser as interest towards the mortgage debt~Limitation— 
Whether claim could be saved by such acknowledgment—Purchaser whether 
a person ‘liable to pay the debt. 


The plaintiff who on the 3rd of July, 1932, brought a suit on a mortgage 
evidenced by two deeds of 1915 and 1916, to save bar of limitation relied upon 
what he alleged amounted to a payment of interest on 30th July, 1920. One 
of the properties comprised in the mortgage was agreed to be sold to a third 
person and it was stipulated that of this sum he should pay a certain amount 
to the plaintiff who in his turn should release the item purchased from the 
mortgage security. Evidence in the case proved the plaintiff’s consent to 
such an arrangement between the mortgagors and the third person purchaser. 
The sale-deed was intended to be executed on the 7th May, 1920, the date it 
bore, but the actual execution was on the 30th July, 1920, when it was 
presented for registration. Simultaneously with the sale-deed a release deed 
was executed in favour of the purchaser by the plaintiff bearing the same 
date as of the sale-deed and recited that out of the sum due on the mortgage 
to the plaintiff a certain amount was received for interest and that in consi- 
deration of it the plaintiff had executed the release deed. But actually 
no money was paid on that day but by an understanding between the plaintiff 
and the purchaser the payment was deferred to 2nd August, 1920, and 
evidence in the case showed that the money was in fact paid on the 7th of 
August on which date payment was endorsed on the back of the mortgage. 
The two questions for decision were (1) whether the transaction relied upon 
amounted to a payment of interest and (2) whether the person who made the 
payment was one ‘liable to pay the debt’ within the meaning of S. 20, Limita- 
tion Act. 


Held, (1) that the transaction amounted in law to a payment of interest 
within S. 20 of the Limitation Act. 
Mab r v. Maber, (1867) 2 Ex. 153, relied on. 


(2) That the purchaser was ‘a person liable to pay the debt’ within the 
meaning of S. 20 of the Limitation Act. 





* Appeal No. 248 of 1933. E 31st January, 1938. 
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Askaram Sowkar v. Venkataswami Naidu, (1920) 40 M.L.J. 218: LL.R. 
-44 Mad. 544 and Bradshaw v. Widdrington, (1902) 2 Ch. 430, followed. 

Even otherwise on the facts the purchaser had been shown to be the 
mortgagor’s ‘agent duly authorised’ to pay-the amount: That also would 
save the claim from the bar of limitation. >, f 


, Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in O.S. No. 59 of 1932. - 

R. Gopalaswamy Aiyangar for Appellants. 

A. Viswanatha Aiyar and A. Seshachariar for Respon- 
dents. ` anal 

The Judgment of the Court was delivered by - 

Venkatasubba Rao, J.—This suit, brought upon a mortgage 
evidenced by two deeds of 1915 and 1916, was commenced on 
30th July, 1932. The plaintiff, to save his claim from the bar 
of limitation, relies upon what he alleges amounted to a pay- 
ment of interest on 30th July, 1920. The alleged payment was 
mot made by the mortgagors but by a third party, and the two 
questions that have been raised are (i) whether the transaction 
relied upon amounts to a payment of interest and (ii) whether 
the person who made the payment was one “liable to pay the 
debt” within the meaning of S. 20 of the Limitation Act. . 

The facts may be shortly stated. One of the properties 
comprised in the mortgage was agreed to be sold by the mort- 
gagors toone Paramasiva for Rs. 7,600, and it was stipulated 
that out of this sum he should pay Rs. 1,500 to the plaintiff 
(the mortgagee), who in his turn should release the item 
purchased, from his mortgage security. There is sufficient 
evidence: to show that the plaintiff gave his consent to this 
arrangement entered into between the mortgagors and Parama- 
Siva. The plaintiff was made to attest the sale-deed in token 
of his consent, and some difficulty in the case has arisen from 
ithe fact, that it was intended to be executed on the 7th May, 
1920, the date it bears, but the actual execution was on 30th 
July, when it was presented for registration. The recitals in 
the sale-deed do not represent the arrangement that was 
‘eventually given effect to, but as to what happened there can 
‘be little doubt. Simultaneous with the execution of the sale- 
deed, a release deed (Ex. C) was executed by the plaintiff in 
favour of Paramasiva. It bears the date 30th July and recites 
that, out of the amount due to the mortgagee, Rs. 1,500 was 
aeceived for interest,.and that in consideration of the payment, 
the plaintiff relinquishes his mortgage right over the item sold. 
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But it is clear from Ex. I, another document which came into 
existence on the same day, that no money was paid, and that by 
agreement between Paramasiva and the mortgagee, the actual 
payment was deferred to the 2nd August, 1920. It has also 
been shown that the money was in fact paid on the 7th August, 
1920, on which date the payment was endorsed on the back of. 
the mortgage deed. 

The suit has been contested by the fourth defendant, a 
subsequent purchaser. That the transaction to which we. have. 
referred amounts in law to a payment, can hardly admit of 
doubt. The plaintiff acknowledged receipt of the amount and 
executed a release deed relinquishing his right to the item in 
question. That no money passed makes, in the circumstances, 
little difference; the plaintiff waived payment and was content 
to treat the promise to pay as actual payment. Would it have 
been open’ to the plaintiff after the release deed, to assert as 
against the mortgagors, that he did not receive the amount? 
The effeet of the transaction is undoubtedly that the sum due 
upon the mortgage became reduced by Rs. 1,500. This seems 
to be clear on principle and if authority is needed, Maber v. 
Maber! may be cited. There, it was held that to constitute a 
payment of interest sufficient to take a debt out of the opera- 
tion of the Statute of Limitations it is not essential that money. 
should actually pass between the debtor and the creditor. As 
observed by Martin, B., any facts which would prove a plea of 
payment of interest in an action brought to recover it, would 
be a payment sufficient to bar the statute. As already said, in 
a suit by the plaintiff against the mortgagors, the release deed 
mentioned above would be conclusive evidence of payment. 
The plaintiff, would have a right of action against Paramasiva 
on an independent basis, namely, his agreement to pay, but that 
would not render the transaction any the less a payment for 
the: present purpose. To quote another passage from the 
judgment of Martin, B.: 

“In my judgment, when a man comes prepared to paya debt, and has 
the money, in point of fact, in his hand to pay, but the creditor thinks fit tó 
“say, ‘Do not pay me, I give’ you that money, and I consider it as- having 


been paid’, at the same time handing the debtor a receipt for the money, 
and making an indorsement of payment upon the security, that is, a payment. 


There is no necessity for the debtor to go through the form of taking the 


money out of his pocket dnd giving it to the creditor, and the creditor return- 


-ing it to him. Ifthe Jury have -found the real transaction to be as ïI have 


1. (1867) 2 Ex. 153. 
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stated it, all that prevented. actual payment being, that it was thought 
unnecessary to go through the idle ceremony of one party taking the money 
out, andthe other handing it back again, that, was equivalent to pay- 
meat.” (P. 156.) 


We must therefore, disagreeing with the lower Court, 
hold that the transaction amounted in law to a payment of 
interest within S. 20 of the Limitation Act. 


That Paramasiva as the purchaser wasa “person liable to 
pay the debt” is equally clear. This is established by Askaram 
Sowkar v. Venkataswami Naidui, Buckley, J., in Bradshaw 
v. Widdrington? expounds the principle on which this rule 
rests. The learned Judge after observing that the whole 
idea is that the payment isan admission of the right of the 
person to whom it is paid, goes on to say :— 


“Tf the mortgagor has himself paid, or whether he has called upon 
somebody else and bound somebody else towards him to pay and that person 
has paid, equally, as it appears to me, the mortgagor has made an admission. 
That is how I regard it upon principle.” 


Then the learned Judge quotes C hinnery v. Evans3 where 
it was held by Lord Westbury, L. C., that under the statute 
the receiver in the receipt of the rents is, in point. of fact as 
well as of law, the receiver of the mortgagor and that any 
payment made by the receiver is payment in law by the legal 
agent of the person liable to pay. In Askaram Sowkar v. 
Venkataswami Naidu already referred to, it was held that a 
purchaser of the equity of redemption is a person liable to pay 
the mortgage debt within S. 20 of the Limitation Act. See 
also Bhuban Mohan Sinha v. Ram Gobinda. Goswami4. The 
payment by Paramasiva therefore takes the case out of the 
statute, he being the purchaser of an item. coriprised in the 
mortgage. 

Apart from that, the facts already adverted to show that 
he was the mortgagor’s “‘agent duly authorised” to pay 
Rs. 1,500.: On this ground also the payment made by him on 
the 30th July, 1920, saves the claim from the bar of limitation. 

For the plaintiff itis urged in the alternative, that even 
should the payment be deemed as..made on the 7th August, 
the date when actual cash was paid, he is in no worse position; 
indeed, his position is, if possible, better, that date being 





1, (1920) 40 M.LJ. 218: LL.R. 44 Mad. 544. 
. 2. (1902) 2 Ch, 430. 
=- ss 7 FB. 1864) 11 H.L.C. 115: 11 E.R, 1274. 
; 4, (1926) I.L.R, 54 Cal. 179, 


Partha- 
sarathi 
Aiyangar 


Ekambara 
Mudaliar. 
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Partha- nearer the date of the suit. But the argument assumes that 
Aiyangar Paramasiva’s authority extended to making the payment a 
week after the sale deed. This is a question we need not go 

Ekambara 


Mudaliar, into in the view taken by us on the other point. Thé extent of 
Venkata. êN agent’s authority under S. 20 is a question to be decided 
’  subba on the facts of each case. As Mr. A. Viswanatha Aiyar for 
Rao, J. the respondent rightly points out, a payment by an agent 
later than warranted by his authorisation would be an act 
detrimental to his principal, for, the result of such a payment 
is to extend the period of limitation. In this case, as already 
observed, it is unnecessary to decide whether or not Parama- 
siva had authority to make the payment on the 7th August. 
~ In the result, the appeal is allowed and the ‘lower Court’s 
decree is set aside. The plaintiff will have a mortgage decree 
for the amount claimed in the plaint, with interest at 6 per 
cent. per annum on Rs. 4,000 from the date of plaint to the 
date fixed for payment. There will be no personal decree. Time 
for payment is three months. Though the plaintiff has succeed- 
ed, we deprive him of costs, as he deliberately filed the plaint 
on the last day of limitation with a court-fee of Rs.2 odd, 
while more than Rs. 500 was payable, and made good the 
deficit only after several extensions. Our order therefore is 
that each party will bear his costs both here and in the Court 
below. 


K. C. 





Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. ALFRED HENRY LIONEL Leaca, Chief 
Justice, Mr. JUSTICE V ARADACHARIAR, MR. Justice Burn, Mr: 
Justice Kine AND MR. JUSTICE VENKATARAMANA Rao. 
Dhanukodi Nayakkar and others ... Appellants* (Defendants 


1, 4,5 and 7). 


Court-Fees Act (VII of 1870), S. 7, cl. iv (f)—Suit for accounts— 

ET Defendant appealing against (1) preliminary decree and (2) final decree— 

Dhanu- Valuation—If can value the claim as he pleases. 
kodi . A defendant appealing from a preliminary decree for an account has to 
Nayakkar, 

In re. stamp his memorandum of appeal according to the plaintiff’s valuation and 
cannot value his appeal at whatever may seem to him to be approximately 
correct. 

Dhupati Srinivasacharlu v Perindevamma, (1915) 30 M.L.J. 402: LL.R, 
39 Mad. 725 (F.B.), PPT ; 
* S. A. No. 393 of 1937; heats fae een, „15th November, 1937. 
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Chunni Lal v. Sheo Charan Lal Lalman, (1925) I.L.R. 47 All. 756, not 
followed. 

Faizulla Khan v. Mauladad Khan, (1929) 57 M.L.J. 281: L.R. 56 LA. 
232: 1.L.R. 10 Lah. 737 (P.C.), discussed and distinguished as the case of a 
plaintiff-appellant. 

Where a defendant appeals against a final decree, he should pay a court- 
fee on the amount of the decree passed against him, except in cases where he 


appeals only against a portion of the decree. 
Inre Nukala Venkatanandam, (1932) 64 M. L.J. 122: LL. R. 56 Mad. 705, 
overruled. 


Appeal against the decree of the District Court, Madura, 
in A. S. No. 169 of 1932 preferred against the decree of the 
Court of the Subordinate Judge of Madura in O. S. No. 3 of 
1930. 

K. Rajah Aiyar for the Appellants. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Government. 

The order of the Court was made by 

The Chief Justice...This reference raises the much 
discussed question of the bearing of S. 7 (iv) (f) of the Court- 
Fees Act of 1870 when the defendant is the appellant. In a 
suit for recovery of possession of immovable property .and 
for an account filed in the Court of the Subordinate Judge of 
Madura the plaintiff valued his relief, so far as it concerned 
his claim for an account, at Rs. 3,000. He obtained a prelimi- 
nary decree, which was followed in due course by a final 
decree, by which he was declared to be entitled to recover a 
total sum of Rs. 32,000. The preliminary decree was chal- 
lenged on appeal to the District Court of Madura, but this 
appeal had not been decided at the time of the passing of the 
final decree by the trial Court. An appeal against the final 
decree was also filed, and the District Court heard the two 
appeals together. The result was that the decree of the trial 
Court, so far as it directed the payment of money, was varied, 
it being held that the plaintiff was only entitled to recover 
Rs. 6,554-5-2. The defendants concerned then appealed to 
this Court and valued their relief at Rs. 100, paying the court- 
fee of Rs. 11-3-0 thereon. This valuation was accepted by 
the office, as it was in accordance with the decision of this 
Court (Ramesam and Mockett, JJ.) in the case of In re Nukala 
Venkatanandamt, but when the appeal came before Burn. J., 
for admission my learned brother questioned the right of the 
appellants to make an arbitrary valuation and suggested that 

1. (1932) 64 M.LJ. 122: 1L.R 56 Mad, 705, ‘== 


Leach, C.J. 


Nayakkar, 
n Fe: 


Leach, C. J. 
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In re Nukala Venkatanandamt, should be re-considered as it 
appeared to go beyond the decision of the Privy Council in 
Faizulla Khan v. Mauladad Khan? on which Ramesam and 
Mockett, JJ., had relied. This Bench has consequently been 
constituted to consider the whole question of the stamping 
of appeals by defendants in.suits for accounts, as it, is im- 
portant for the legal profession and necessary for the guidance 
of the-officials of the Court whose duty it is to check the stamp- 
ing’ of memoranda of appeal that there should be a clear 
statement of the.practice to be followed as regards both 
preliminary and final decrees. 

The Courts of India have always regarded S. 7 (iv) (f) 
of the Court-Fees Act as applying to appeals by defendants as 
well as to appeals by plaintiffs, but whether there is justifica- 
tion for including defendants is open to question. Certainly 
support can be found for the contention that the legislature 
did not intend it to apply to appeals by defendants. In the 
first place the Act was passed when the Civil Procedure Code 
of 1859 was in force and that Code did not contemplate an 
appeal from a preliminary decree in a suit for an account. In 
the second place, S..11 which was inserted to prevent a litigant 
escaping payment of the proper court-fee only applies to 
plaintiffs. There is no corresponding provision to meet the 
case Of a defendant who appeals and under-values his relief. 
Then cl. (iv) (f) itself only mentions the plaintiff. It states 
that in suits falling within the clause the amount of fee 


payable should be computed according to the amount at which 
tthe relief is valued in the plaint or memorandam and 


concludes. with these words: 


“In all such suits, the plaintiff shall state the amount'at which he values 


the relief.” 


Although the memorandum of appeal is included, the 
emphasis is on the plaintiff. It'is he who must value the 


relief. .The wording of the clause and of S. 11 read in the 


light of the history of the section certainly does suggest that 
the defendant was not within the contemplation of those who 


‘were responsible for the drafting of the Act. Assuming this 
.to be in fact the case, it would not follow that a defendant- 





Co LA T 1932) 64 MLJ. 122: LL.R. 56 Mad. 705. 
“2, (1929) 57 M.L.J. 281: L.R.-56 LA, 232: LL.R. 10 Lah. 737 (P.C). 
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appellant would escape payment of a court-fee. S. 4or 6 read 
-with Art. 1 of Schedule Icould be called in aid to prevent 
this, and a defendant-appellant would here find no loophole 
for placing an arbitrary value on his relief.’ 


In view of the unanimity of previous opinion, we will 
accept the contention that cl. (iv) (fY does apply to ‘appeals by 
‘a defendant and discuss the matter ftom that standpoint. The 
‘case of an appeal from a preliminary decree will be taken first. 
This question was considered by this Court in 1889, when 
Shepherd and Subramania Ayyar, JJ., in Samiya Mavali va 
Meenammall, held that the valuation given by the plaintiff was 
the valuation to be accepted, except. when the appeal did not 
comprise ‘the entire subject-matter of the’ suit. Thé question 
‘was raised again in 1915 in the casé. of Dhupati Srinivasa- 
charlu v. Perindevamma?, which was decided by a Full 
Bench consisting of Wallis C.J., Sadasiva Aiyar and Srinivasa 
Aiyangar, JJ., who concurred in the opinion expressed in 
Samiya Mavali v.Meenammail. This decision. has governed the 
practice in the Madras Presidency ever since. ‘Therefore for 
nearly 40 years a defendant appealing from a preliminary. decree 
for an account has ordinarily had to stamp his memorandum 
according to the plaintiff's valuation. The decision has, 
however, not found general acceptance and some High Courts 
‘consider that when a defendant appeals from a preliminary 
‘decree in a suit for an account he is at liberty | to value his 
appeal at whatever amourit may seem to him to be approxi- 
mately correct. The reasoning which challenges. the correct: 
jess öf. the decision in Dhupati Srinivasacharlu v. Perin- 
devamma?, will be gathered from the judgments delivered. by 
Sulaiman and Boys, JJ. in Chunni Lal. v ‘Sheo Charan Lal 
Lalmans, and may be ‘summed upin very few words. Clause 
(iv) (f) allows the plaintiff to state his own valuation and 
‘as it. does not : compel the defendant to accept the plaintiff’s 
valuation ‘it is just to read it as placing ‘the defendant- 
appellant ori the same basis as the. plaintiff-appellant. Sulai- 
man,. J., frankly acknowledged ‘that this interpretation of the 
section will be unsatisfactory in some cases and may lead to 


i (1899) 10 M.L,J. 240: LL.R. 23 Mad. 490. `` l 
2.: (1915):30-ML.J: 402: LE.R. 39'Mad. 725 (F.B) > 
3. (1925) LL:R.47 All. 756, 


.Nayakkar, 
„dn re. 


Leach, C.J, 


Leach, C, J. 
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inconvenience. It ignores the fact that S. 11 only applies to 
the plaintiff and that there is no corresponding section so far 
as the defendant is concerned. 


Before deciding whether the practice laid down in- 
Dhupati Srinivasacharlu v. Perindevammai should continue to 
be followed, it is necessary to pause to consider the decision of 
the Judicial Committee in Faizulla Khan v. Mauladad Khan?2, 
which was an appeal by the plaintiffs in a suit for an account. 
They valued their relief in the plaint at Rs. 3,000, but the trial 
Court passed a decree against them for Rs. 19,991. They 
‘appealed and valued their relief for the purpose of the appeal 
at Rs. 19,991, but they did not stamp the memorandum to 
include the Rs. 3,000, which they claimed they were entitled to. 
The appellate Court in remanding the matter for re-trial 
ordered that they should not have a decree for any sum which 
might be due to them, as the court-fee paid did not cover that 
relief, and to that extent the appeal was barred by limitation. 
The Privy Council held that the court-fee paid on the sum of 
Rs. 19,991 was largely in excess of the true sum of relief at 
which a sound valuation could in the circumstances be said to 
reach and it covered the appeal as a whole, including the sum. 
of Rs. 19,991, on the one hand and the smaller sum of 
Rs. 3,000, on the other. In the course of the arguments which 
are to be found reported in Faizulla Khan v. Mauladad Khan, 
it was pointed out by Lord Tomlin that the scheme of the Act 
was that the plaintiff should be allowed to value his own 
relief, and the decision proceeded on this basis. Their Lord- 
ships were not called upon to consider the case of a defendant- 
appellant and consequently their decision cannot be taken as a 
guide when deciding whether Dhupatt Srinivasacharlu v. 
Perindevammal or Chunni Lal v. Sheo Charan Lal Lalmans. 
should be followed. 

After careful consideration, we have come to the conclu- 
sion that the Full Bench decision of this Court in Dhupatt 
Srinivasacharlu v. Perindevamma) should not be disturbed. 
By reason of its concluding sentence, clause (tv) (f) can. 
be construed in the way it was construed in that case, but even 
if the decision means reading into the clause something which 





1. (1915) 30 M.L.J. 402: LL.R. 39 Mad. 725 (F.B.).. 
2. (1929) 57 M.L.J. 281: L.R. 56 I.A, 232: L.L.R. 10 Lah. 737 (P.C.). 
3 (1925) LL.R. 47 All. 756. 
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‘is not there, it does not read into it anything more than those 
who prefer the Allahabad opinion would read into it. There 
are, however, other reasons why the decisions should stand. It 
cannot be said that in compelling a defendant to follow a plain- 
tiff’s valuation hardship is likely to result. A plaintiff is never 
anxious to pay more than is necessary in court-fees. A Court 
is naturally reluctant to depart froma long-established practice 
and should only do so when it is clear that the practice is 
contrary to law, which is-certainly not the case here. More- 
over, the Madras High Court does not stand alone. The deci- 
sion in Dhupati Srinivasacharlu v. Perindevammal -found 
acceptance with the majority of the Court in’ Pochalal 
Ranchhod v. Umedram Kalidas? and in Déoji Goa v. Tricumji 
Jivan Das3. The decision in Dhupati Srinivasacharlu v. 
Perindevammal will, therefore, continue to govern the 
practice in this Presidency with regard to appeals by defen- 
dants from preliminary decrees in suits for account. 

Until the decision in Nukala Venkatanandam, In re4, it was 
never questioned in the High Courts of India that a defendant 
appealing against a final decree should pay a court-fee on the 
amount of the decree passed against him—except in cases 
where he appealed only against a portion of the decree—and 
we are unable to concur in the opinion that Faizulla Khan v. 
Mauladad Khan’ has put a different construction on the sec- 
tion. Faisulla Khan’s case, as I have already indicated, only 
dealt with the case of a plaintiff-appellant. The section gives 
great freedom to plaintiff-appellants, but we do not consider 
that it gives the same freedom to defendant-appellants. When 
a defendant- appellant appeals against a final decree he knows 
exactly the value of his relief. It follows that we consider 
that Nukala Venkatanandam, In re,4 was wrongly decided and, 
therefore, should not be followed. 


In the present case, according to the heading of the memo- 
randum of appeal, the appeal relates only to the preliminary 
decree for an-account, but at the end of the memorandum there 
is this note :— 


“The appeal is from a combined preliminary and final decree passed by 
the appellate Court in a suit for taking of accounts and hence it is impossible 
PERG Le I PEE tt SAPS ERI ST DPR SS ee occ eee PAE 


1. (1915) 30 M.L.J, 402: ILL.R. 39 Mad. 725 (F.B.). 
2. (1928) I.L.R. 52 Bom. 904. 3. (1935) LL.R. 14 Pat. 658 (S.B.). . 
4, (1932) 64 M.L.J. 122: I.L.R. 56 Mad. 705. ` 
5. (1929) 57 M.L.J. 281: L.R. 56 L.A. 232: LL.R. 10 Lah. 737 (P.C.). 
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to state accurately what the net liability of the appellants will be on a proper 
taking of the accounts, accepting the contention raised in the memorandum 
of grounds.” 


In the course of his arguments, the learned ‘advocate for 


‘the appellants intimated that the intention was to limit.the 


appeal to the preliminary decree, because if that was set aside 
the final decree would also fail. We see no objection to the 
appellants treating their appeal as an appeal against the 
preliminary decree, if they so ‘desire, but they will have 
‘to value their relief in accordance with the valuation in the 


plaint. 


S.V. V. —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—-MrR, Justice VENKATARAMANA Rao. 


A. Lakshmana Reddiar | .. Appellant* (1st Defendant) 


Us 
The Ellinganaickenpatty Kumara 
Koil’ Sri Subramania Swami, 
through its trustee and mana- 
ger Meenakshisundara Bhattar 
and others _ .. Respondents (Plaintiff and 
Defendants 2-7). 
Landlord and tenant—Inamdar—Suit by ejectment—Onus on him ta 


prove ownership of both-warams in his suit for ejectment against a tenant— 
Necessity to prove in addition that the- tenant was let in ona terminable 


tenancy. 


When an inamdar comes to Court alleging that he is a owner of both 
the warams, no presumption can be made that the grant was of both the 


awarams and it is incumbent upon him to prove the affirmative of the issue. 
‘Even assuming that he establishes that he is the owner of both the warams, in 
order to sustain an.action in ejectment he must prove that the defendant was 


let in under a terminable tenancy which entitled him to eject him from 


‘the land. 


Subbarayudu v, Narasimha Rao, (1924) 47 M.L.J. 558; Natnapillat 
Marakayar v. Ramanathan Chettiar, (1923) 46 M.L.J. 546: L.R. 51 LA. 83: 


‘LL.R. 47 Mad. 337 (P.C.) and Zamindar of Parlakimedi v. Ramayya, (1926) 


51 M.1..J. 510, followed. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Ramnad at Madura in. A.S. No. 105 of 
1929 preferred against the decree of the Court of the Distrei 
Munsiff of Sattur in'0.S No; “540 of 1926. 

R. Desikan for Appellant, 





* S.A. No. 1889 of 1931. a): 127th January, 1938. 
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K. Rajah Aiyar and V. Ramaswamy Aiyar for Respon- 
dents. 

The Court made the following 

OrvEr.~-This second appeal arises out of a suit in eject- 
ment instituted by the trustee of Kumara Koil Sri Subramania 
Swami templein Ellinganaickenpatty village, Sattur taluk. The 
case for the plaintiff is that the suit land forms part of an inam 
wherein the temple owns both the: warams, that the second 
defendant was in occupation thereof as a tenant at will, that in 
exectition of a‘decree obtained by the first defendant against 
the second defendant the first defendant purchased the said 
property and was in possession of the same. During the 
pendency of the execution proceedings a claim was preferred 
on behalf of the temple alleging that the second defendant had 
no saleable interest therein and the property belonged to the 
temple but the claim was dismissed. Hence the present suit 
was filed for a declaration of the temple’s right to the land and 
for delivery of possession thereof. The defence is that the 
temple owned only the melwaram right and the kudiwaram 
tight had always been in the tenant of the inam lands and 
therefore was in the second defendant and that in any event 
the plaintiff was not entitled to eject the second defendant and 
therefore the suit would not lie. 


The main questions in dispute between the parties there- 
fore are whether ‘the plaint temple is the owner of both the 
‘warams and even assuming it is, is the second defendant liable 
to be ejected therefrom. The learned District Munsiff, dis- 
‘missed the plaintiff’s suit holding against the temple on both 
‘the questions but the learned Subordinate Judge reversed his 
decision. In my opinion, the learned Subordinate Judge 
misdirected himself 'on questions of law bearing on the said 
issues in arriving at his conclusion and threw wrongly the 
onus on defendants 1 and 2. The learned Subordinate Judge 
in paragraph 6 of his judgment states thus: 


se When once it is conceded that a tenant is a kudiwaramdar paying rent 
or melwaram to the melwaramdar, the relationship of landlord and tenant is 
established between them and the brirdeñ of proving full occupancy rights 
will be upon the defendant. ” 


.-. Again.in paragraph Z of-the-judgment he remarks: 


“ When once it is conceded that they are occupancy tenants, according to 
their view, the relationship of landlord arid tenant is established and the 
burden of proof is heavily upon the second .defendant,.and, after him, upon 
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the first defendant, to prove such rights, second-defendant and his father, 
therefore, would have come into possession of the land only under a right 
derived from these trustees or their predecessors-in-title. They are only 
tenants at will liable to be ejected at any moment by the trustees.” 


The learned Subordinate Judge purported to follow the 
decision in Aiyanars v, Periakaruppa Thevan) which in a way. 
supports him. It seems to me the view of law enunciated 
above is fundamentally opposed to the conception underlying 
the system of tenure which recognises kudiwaram and 
melwaram as distinct interests in land and is based on a mis- 
apprehension of some of the decisions of the Privy Council 
referred to by both the learned Subordinate Judge and the 
learned Judges in Aiyanars v. Periakaruppa Thevani, In 
Venkata Narasimha Naidu v. Kotayya®, Subramania Aiyar, J., 
points out that there is no substantial analogy between an 
English tenant and an Indian ryot and that the English rule 
embodied in S. 106 of the Transfer of Property Act should 
not be applied, and after citing the following passage from the 
proceedings of the Board of Revenue dated 5th January, 1818, 
regarding the nature of the rights of the ryots in the various 
parts of the Presidency, namely, “ whether rendered in service, 
in money or in kind and whether paid to rajas, jagirdars, 
zamindars, poligars, mittadars, shrotriemdars, inamdars or to 
Government officers, such as tahsildars, amildars, amins or 
thanadars, the payments which have always been made are 
universely deemed the dues of Government”, observed thus: 


“To treat such a payment by cultivators to zamindars as ‘rent’ in the 
strict sense of the term and to imply therefrom the relation of landlord and 
tenant so as to let in the presumption of law that a tenancy in general is one 
from year to year, would be to introduce a mischievous fiction destructive of 
the rights of great numbers of the cultivating classes in this province who 
have held possession of their lands from generation to generation.” 


Sivaprakasa Pandara Sannadhi v. Veerama Reddis 
approved this view and cited the above passage from the 
Board of Revenue proceedings at page 602 as laying down 
correctly the place of the cultivating ryots in the agricultural 
economy of Southern India. Therefore the observations of 
Wallace, J., in Atyanars v. Pertakaruppa Thevani “that a 
kudiwaram holder is a co-owner with his landlord and is not a 
tenant is not one that has been advanced or approved by. 


1. (1929) 30 L.W. 583. 
2. (1897) 7 M.L.J. 251: LL.R. 20 Mad. 299. 
(1922) 43 M.L.J. 640: L.R. 49 I.A. 286: I.L.R. 45 Mad. 586 (P.C.). 
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any decision of the Privy Council” is not strictly accurate in 
view of the observations of the Judicial Committee in Siva- 
prakasa Pandara Sannadhi v. Veerama Reddit, When an 
inamdar comes to Court alleging that he is the owner of both 
the warams, no presumption can be made that the grant was 
of both the warams and it is incumbent upon him to prove the 
affirmative of the issue. Even assuming that he establishes 
that he is the owner of both the warams in order to sustain an 
action in ejectment, he must prove that the defendant was let 
in under a terminable tenancy which entitled him to eject him 
from the land. There is nothing in the decisions of the Privy 
Council laying down a different view. In Aiyanars v. Peria- 
karuppa Thevan2, Wallace, J., referring to Nainapillai Mara- 
kayar v. Ramanathan Chettiar3 and Sivaprakasa Pandara 
Sannadhi v. Veerama Reddil observed thus: 

“Tt must be admitted that there is a difficulty in reconciling the two 
decisions which appear, if we may say so with respect, to speak also with 
diverse voice on the question whether occupancy right can be obtained 
by adverse possession and prescription. But Nainapillai Marakayar v 


Ramanathan Chettiar? is the latest decision and is binding on us and we 
cannot refuse to follow where it leads.” 


With great respect to the learned Judge Naina- 
pillai Marakayar v. Ramanathan Chettiar’ does not enun- 
ciate any rule which is opposed to the conception which 
underlies the relationship between. a melwaramdar and a 
kudiwaramdar. In that case it will be seen that the tenants 
were let into possession under Muchilikas which entitled the 
landlord to eject the tenants (p. 354). That the case proceed- 
ed upon this view is clear from the following passage in the 
judgment of Sir John Edge :— 

' “In 1870, Sir C.H. Scotland, C.J., held that when a tenancy in the Presi- 
dency of Madras commenced under a terminable contract there was nothing 


to prevent the landlord from ejecting the tenant at the end of the term from 
the lands which had been let to him” (p. 354). 


It was in relation to this conception of landlord and tenant 
that the learned Judge made the following observation a little 
lower down :— 


“No tenant of lands in India can obtain any right toa permanent tenancy 
by prescription in them against his landlord from whom he holds the lands.” 


The observations to a similar effect on p. 344 must be 
understood likewise and in the earlier part of the judgment, it 





1. (1922) 43 aa 640: L.R, 49 T.A. 286: LL.R. 45 Mad. 586 (P.C.). 
e’ - (1929) 30 L.W. 583 at 589. 
3. (1923) 46 MLLY. 545: L.R. 51 L.A. 83: I.L.R. 47 Mad 337 (P.C). 
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was pointed out that it was not disputed that the defendants 
were. tenants of the temple, the landlord in that case. In 
Zamindar of Parlakimedi v. Ramayya}, Phillips and Madhavan 
Nair, JJ., examined the scope of the Privy Council decision in 
Nainapillai Marakayar v. Ramanathan Chettiar? and understood 
the said decision as not laying down any rule which is inconsis- 
tent with that laid down in Sivaprakasa Pandara Sannadhi v. 
Veerama Reddi8, At page 514 Phillips, J., observed thus: 

“I had to consider this point, sitting asa single Judge, in Periakeruppo 
Thevan v. Aiyanars and Kantyalaswamigal Kovil Devasthanam* and there I 
came. to the conclusion that the decision in Nainapillai Marakayar v. Rama- 
nathan Chettiar? by which the burden of proving occupancy right is thrown 
on the tenant is only applicable in cases where the inamdar is proved or 
admitted to be the owner of the land itself. A closer scrutiny of the judg- 
ment in Nainapillat Marakayar v. Ramanathan Chettiar? confirms me in this 
view ... The words ‘tenant of lands’ must mean ‘lenant of lands belonging 
to his landlord’, that is'to say, that the landlord has a right not'merely to the 
melwaram but to the land itself.” 


Madhavan Nair, J., at pages 523 at 524 observes thus: 


“The dictum of the Privy Council as regards the burden of proof is based 


, upon two decisions referred two by their,Lordships.... The facts of.these 


cases and observations show that in both of them, as pointed out by my 
learned brother, it was either admitted or found as a fact that the tenants had 
been let into possession by the landlord who was the absolute owner and that 
consequently when the tenant claimed to possess occupancy right it was in- 
cumbent on him to prove it. When similar circumstances arose in Naina: 
pillai Marakayar v: Ramanathan Cheitiar?, their Lordships affirmed the same 
principle .. . When the landlord owns both the melwaram and the kudiwaram 
interests.in “the land and the tenant sets up occupancy rights in such land, the 
burden of proving that he has such rights ison him. If the dictum referred 
to in Nainapillai Marakayar v. Ramanathan Chettiar? is thus understood it is 
not inconsistent with the decision in Sivaprakasa Pandara Sannadhi v.» 
Veerama Reddi’. 


The learned Judges in iyana v. Patania Theon 
do not notice this decision at all. In Basiruddin Sarkar v: 
Sahebulla Pramanik®; Mukerji, J; and Mallik, J., observed 
thus: 

“Th an action in ejectment one of the wae that the plaintiff must prove 
is his title to immediate possession. This is a proposition as old as the hills. 
In a case where the defendants’ tenancy is admitted—an admission that. in= 
volves the admission of the defendants’ right to be in possession—the plaintiff 


must necessarily establish as to how he is entitled to possession; in other 
words, how the tenancy has come to an end.” 





» 1. (1926) 51 M.L.J. 510. 
2. (1923) 46 M.L.J. 546: L.R. 51 I.A. 83: LL.R. 47 Mad. 337 (P.C.). 
3. (1922).43-M.L.J. 640: L.R. 49 I.A. 286: I.L.R. 45 Mad. 586 (P.C.). 
4. (1925) 49 M.L.J. 602.. 5. (1929) 30 L.W. 583, 
6... (1927) 32 C.W.N. 160. 
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After referring to the Privy Council decisions in Setu- 
ratnam Aiyar v. Venkatachala Goundan! and to Nainapillai 
_ Marakayar v. Ramanathan Chettiar? they remarked thus: 


“Tn my opinion, the decisions of the Judicial Committee do not indicate 
that their Lordships ever intended to depart from these elementary rules. In 
both the. cases the plaintiff's title to the lands was conceded, and notices by 
which the defendants’ tenancies were terminated were not disputed. In 
neither case had any grant been alleged, asserted, or admitted on behalf of the 
plaintiff, but inasmuch as the defendants had been in occupation on payment 
of rent, a tenancy from year to year terminable on notice was all that was 
conceded.” à 


In Subbarayudu v. Narasimha Rao’, their Lordships 
Spencer and Kumaraswami Sastri, JJ., after referring to the 
Privy Council decision in Nainapillai Marakayar v. Rama- 
nathan Chettiar? laid down the law thus: 

“When a plaintiff seeks to eject a defendant from possession on the 
ground that the latter is his tenant whose tenancy has been terminated, he 
must prove not only that the defendant is his tenant as alleged, if that is 
denied, but also his right to eject. In order to prove a right to eject, he must 
necessarily show that the tenancy isa terminable one and has been validly 
terminated. This onus is unaffected by any defence of permanent rights of 
occupancy that the defendant may set up but fails to prove.” 


The same view was enunciated by Spencer, J., in 
Subramania Aiyar v. Onnappa Goundan4, when he stated 
that the principle of the decision in Venkatacharlu v. 
Kandappa' is unaffected by any decision of the Privy Council. 
The learned Judges in Aiyanars v. Periakaruppa Thevané do 
not advert to either of the above cases. I respectfully agree 
with the views expressed in these decisions in regard to the 
inamdar’s right to eject and that of Phillips and Madhavan 
Nair, JJ., in regard to the scope of the Privy Council decision 
in Zamindar of Parlakimedi v. Ramayyat and prefer to follow 
them. l 

The judgment of the learned Subordinate Judge is there- 
fore considerably vitiated by his wrong approach of the ques- 
tions which he had to decide. I have to set aside his findings 
and call for revised findings in the light of the remarks made 
in my judgment. The learoed Subordinate Judge is therefore 
directed to submit his revised findings on the evidence on 
record on the following questions: 

1. (1919) 38 M.L.J. 476: L.R. 47 I.A. 76: LL.R. 43 Mad, 567 (P.C.). 

2. (1923) 46 M.L.J. 546: L.R. 51 L.A, 83: LL.R. 47 Mad. 337 (P.C.). 

3. (1924) 47 MAL.J. 558. 4, (1920) 39 M.L,J. 629 at 638, 


5. (1891) I.L.R. 15 Mad. 95. 6. (1929) 30 L.W. 583. 
7, (1926) 51 M.L.J. 510, 
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(1) Whether the Piatti is the owner ‘of both the 
warams. 

(2) Whether the second defendant has occupancy rights 
in the suit property. ; 

(3) Whether the plaintiff is entitled to eject the second 
defendant from the land. 

Time for the return of the findings is six weeks from the 
date of receipt’of this order and objections ten days. . 

[In pursuance of the directions contained in the above 
order the Subordinate Judge of Ramnad submitted Findings.] | 

` This second appeal coming on for final hearing after the 


return of the findings of the lower appellate Court -upon 


the questions referred by this Court for trial, the Court deli- 
vered the following ` 

Jupcment.—I accept the finding, set aside the decree of 
the learned Subordinate Judge and restore that of the District 
Munsiff with costs throughout. 


K. C. | eS Appeal allowed. 


_ PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] . 
PRESENT :—-LorRD ALNESS, SIR SHapI LAL AND SIR 
Grorce RANKIN. l a of ; 
Bengal Nagpur Railway Company, Limited .. Appellanis* 
Ve . í 
Ruttanji Ramji and others .. Respondents. 


Interest—Suit for recovery of price of work done—Amount determined 
on basis of fair and reasonable rates—Claim -for interest for period prior 
to sutt—Award of interest by way of damages for wrongful detention: 


‘of money—Interest Act (XXXII of 1839)—Contract Act (IX of 1872), S.73, 


Illus. (n)—Effect—Civil Procedure Code. (V of 1908), S. 34—-Rate of interest 
from date of suit to date of decree. 


The predecessor-in-interest of the plaintiffs entered into certain contracts 
with the defendant Railway Company for doing certain work. The original 
rates fixed for the work was subsequently modified with the consent of both 
the parties. The contractor ultimately did the work for the Railway Com- 
pany and the latter accepted the work. In a suit by the plaintiffs for recovery 
of the price of work done the Court determined the amount on the basis of 

se setmanesnennensnecnanmetemmemmnnetan tna ESA AAA ae ean aia ` 


* P.C. Appeal No. 65 of 1936. 20th December, 1937, 
Bengal Appeals Nos. 15 of 1934 and 8 of 1935, 
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‘fair and reasonable rates. The further question was raised whether the 
plaintiffs were entitled to interest on the money for the period during which 
it was withheld from them. 


` Held, that the plaintiffs were entitled under S. 34, Civil Procedure Code, 
_ to interest on the sum of money awarded to them at 6 per cent. per annum 
from the date of the institution of the suit to the date of the decree, and 
further interest on the sum so adjudged at the same rate from the date of the 
` decree until payment. 


Held, however, that the plaintiffs were not entitled to interest on the 
money claimed by them for any period prior to the institution of the 
` suit, neither the Interest Act nor S, 73 of the Contract Act being applicable 
to such a case. 
Principles of iaw regarding award of interest by way of damages 
for wrongful detention of money discussed. 

Appeal froma judgment and decree, dated 22nd November, 
1932, of the High Court, Allahabad (Iqbal Ahmed and 
Kisch, JJ.) setting aside a decree and judgment, dated 18th 
September, 1928, of the Subordinate Judge, Allahabad. 

A, M. Dunne, K.C. and M. H. Rashid for Appellants. 

H. R. Abdul Majid and Chinna Durai for Respondents. 

. 20th December, 1937. Their Lordships’ judgment was 
delivered by 

Sır SHapi Lat.—These consolidated appeals arise out of 
an action brought by the plaintiffs to recover, from the Bengal 
Nagpur Railway Company, Limited (hereinafter referred to 
as “the railway”), a’certain sum of money on account of the 
price of the work done by them for the railway. The circum- 
stances which have led to the litigation may be shortly stated. 

On the 31st March, 1920, one, Ramji Madhoji (described 
hereinafter as the contractor), the predecessor in interest of 
the plaintiffs, entered into three. contracts with the railway 
for doing earth work, bridge work and miscellaneous work 
respectively, in the construction of a branch railway line 
known as the Amda Jamda branch. The terms of each 
contract, which were embodied in a document variously 
described as schedule of works or schedule of rates, prescribed, 
inter alia, the rates at which payments were to be made to the 
contractor for various items of work to be done by him. 

In May, 1920, the contractor began work in the section of 
the line allotted to him; but he soon found that, owing to the 

‘wild and uninhabited nature of the locality through which the 
line had to pass, and to other local disadvantages, it was difficult 
to induce labourers from distant places to come and work 

81 
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there; and he encountered many other difficulties. He did not’ 
take long to realise that the rates specified in the schedules 
were wholly inadequate and asked for their enhancement. The 
railway, recognising the reasonableness of the claim, enhanced 
the rates in August, 1920, and framed new schedules of rates. 
But the contractor refused to sign the revised schedules, as he 
considered even the new rates to be inadequate. He was,. 
however, asked to continue the work, and on the 5th October, 
1920, he received from the assistant engineer of the railway a` 
letter in these terms :— 


“As there appears to be a certain amount of discontent with regard-to the 
schedules of rates for this Sub-Division and as I have received several letters 
containing proposals as to what the rates should be 1 wish to bring to your 
notice the following points which have been conveyed to me by the District 
Engineer as a-result of his last inspection :~— 

- “1, Itis not the policy of the Bengal Nagpur Railway to cause loss to 
their contractors by paying them final rates at which they cannot make a 
profit. : ; 
“2, Work has scarcely been started at present and it is far too early to 
judge whether a further increase in rates is necessary. The final rates 
necessary cannot be determined until the work is in full swing. 

“3. Any representations which you may have to make will be sympathe- 
tically considered after a good effort has been put forth (say for six months) 
which will enable an estimate to be made of the actual expenses incurred.” 

This letter was followed by another letter in December, 
1920, which sanctioned a further increase in certain rates 
mentioned in the schedule of rates. Even this revision of rates 
was unacceptable to the contractor, but the railway entered the 
revised rates in the printed schedules without obtaining the 
consent of the contractor. The work, however, continued and 
was completed early in 1925; the contractor receiving .pay- 
ments periodically on the basis of periodical statements of 
accounts or bills called “on account bills.” 

It appears that, during the progress of the work and even 
after its completion, attempts were made by the parties to settle 
finally the rates at which payment should be made to the con- 
tractor for the various items of work done by him, but these 
attempts proved abortive. The contractor, in the meanwhile, 
having died, his representatives brought the present action for 
the recovery of the money due to them; and the main point in 
dispute, upon which the parties have produced voluminous 
evidence, is whether the rates as specified in the original 
schedules were abandoned with the consent of the parties. The 
Trial Judge holds that the oral and documentary evidence - 
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adduced by the parties, confirmed, as it is, by their conduct, 
leads to the conclusion that “the original scheduled rates were 
abandoned by the.mutual consent of the parties.” On appeal, 
the learned Judges of the High Court, upon a fresh examina- 
tion of all the relevant circumstances, have endorsed that 
conclusion in clear and emphatic terms. 


Now, the issue determined by the Courts in India is one 
of fact, and their Lordships do not think that there is any valid 
reason for departing from the general rule which forbids a 
fresh examination of facts for the purpose of disturbing con- 
current findings by the lower Courts. It may be that the Courts 
below, in arriving at the same result upon the evidence, have 
not been influenced by precisely the same considerations, but 
that circumstance would not furnish any ground for disregard- 
ing the rule which has been usually followed by the Board. 


Their Lordships must, therefore, take it as established that 
the original rates were abandoned with the consent of both the 
patties. It is also clear that the railway proposed to substitute 
for those rates certain enhanced rates, but the proposed 
increase was considered inadequate by the contractor and was 
not accepted by him. The result was that, while the old rates 
had disappeared, there were no new rates to take their place. 
The contracts employing the contractor to perform certain 
work for the railway, however, remained in operation ; and it 
is obvious that the contractor did the work for: the railway, and 
that the latter accepted that work. 


The question is how the price of that work should be 
determined. In their Lordships’ opinion, the amount which 
the contractor is entitled to recover from the railway should be 
determined on the basis of fair and reasonable rates. Adopting 
this principle, the Trial Judge assessed the price of the work 
done by the contractor at Rs. 87,839, but on appeal the High 
Court have reduced it to Rs. 66,980-10-6. This amount has 
not been challenged by the learned counsel in their arguments 
at the Bar, and their Lordships must, therefore, accept the 
conclusion of the High Court that the plaintiffs are entitled to 
recover from the railway Rs. 66,980-10-6. 


The railway were liable to pay this amount to the plaintiffs 
on the 26th July, 1925, and they claim interest on the money 
for the period during which it was withheld from them. 
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The suit for the recovery of the money due to them was 
begun by the plaintiffs on the 29th November, 1927, and there 
can be no doubt that the award of interest from the date of the 
institution of the suit is governed by S. 34 of the Civil 
Procedure Code. By that section it is provided that the Court 
may order interest at such rate as the Court deems reasonable 
to be paid on the principal sum adjudged from the date of the 
suit to the date of the decree, in addition to any interest 
adjudged on such principal sum for any period prior to the 
institution.of the suit, with further interest at such rate as the 
Court deems reasonable on the aggregate sum so adjudged from 
the date of the decree to the date of payment, or to such earlier 
date as the Court thinks fit. 


The High Court have allowed interest at 6 per cent. per 
annum from the date of the decree of the Trial Court to the 
date of payment on the sum found due to the plaintiffs at the 
date of the said decree, and this decision cannot be challenged. 
Nor can there be any objection to the order for the payment of 
interest from the date of the institution of the suit to the date 
of the decree. The rate of interest awarded by the High 
Court is, however, 9 per cent., and this rate would be excessive, 
if it depended only upon the rule contained in the Civil 
Procedure Code. 


The crucial question, however, is whether the Court has 
authority to. allow interest for the period prior to the institu- 
tion of the suit; and the solution of this question depends, not 
upon the Civil Procedure Code, but upon substantive law. Now, 
interest for the period prior to the date of the suit may be 
awarded, if there is an agreement for the payment of interest 
at a fixed rate, or it is payable by the usage of trade having the 
force of law, or under the provision of any substantive law 
entitling the plaintiff to recover interest,.as for instance, under 
S. 80 of the Negotiable Instruments Act, 1881, the Court may 
award interest at the rate of 6 per cent. per annum, when no 
rate of interest is specified in the promissory note of bill of 
exchange. There is in the present case neither usage nor any 
contract express or implied to justify the award of interest. 
Nor is interest payable by virtue of any provision of the law 
governing the case. Under the Interest Act XXXII of 1839, 
the Court may allow interest to the plaintiff, if the amount 
claimed is a sum certain which is payable at a certain time by 
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virtue of a written instrument. But it is conceded 
that the amount claimed in this case was not a sum certain. 
The Interest Act, however, contains a proviso that “ interest 
shall be payable in all cases in which it is now payable by law.” 
This proviso applies to cases in which the Court of Equity 
exercises jurisdiction to allow interest. As observed by Lord 
Tomlin in Maine and New Brunswick Electrical Power Com- 
pany, Limited v. Harti, “In order to invoke a rule of equity it 
is necessary in the first instance to establish the existence of a 
state of circumstances which attracts the equitable jurisdiction, 
as, for example, the non-performance of a contract of which 
equity can give specific performance.” The present case does 
not, however, attract the equitable jurisdiction of the Court and 
cannot come within the purview of the proviso. 


The learned Judges of the High Court have allowed’ 


interest by way of damages caused to the plaintiffs for the 
wrongful detention of their money by the railway, but the 
question is whether this view can be sustained. There is a 
considerable divergence of judicial opinion in India on the 
question of whether interest can be recovered as damages 
under S. 73 of the Indian Contract Act, where it is 
not recoverable under the Interest Act. S. 73 of the 
Indian Contract Act gives statutory recognition to the 
general rule that, in’ the event of a breach of a contract, 
the party who suffers by such breach ‘is entitled to recover 
from the party breaking the contract compensation for any 
loss or damage thereby caused to him. On behalf of the 
plaintiffs, reliance is placed upon illustration (n) to that 
section. The illustration, however, does not deal with the 
right of a creditor to recover interest from his debtor ona 
- loan advanced to the latter by the former. It only shows 
that, if any person breaks his contract to pay to another 
person a sum of money on a specific date, and in consequence 
of that breach the latter is unable to pay his debts and is 
ruined, the former is not liable to make good to the latter 
anything except the principal sum which he promised to pay, 
together with interest up to the date of payment. He is not 
liable to pay damages of a remote character. The illustration 
does not confer upon a creditor a right to recover interest 
upon a debt which is due to him, when he is not entitled to 
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such interest under any: provision of the law.. Nor can an 
illustration have the effect of modifying the language of the 
section which alone forms the enactment. 


As observed in Jamal v. Moolla Dawood, Sons & Col, 
S. 73 is merely declaratory of the common law as to damages, 
and it has been beld by the House of Lords in London, 
Chatham & Dover Railway Company v. South Eastern 
Railway Company? that interest cannot be allowed at common 
law by way of damages for wrongful detention of debt. The 
judgment of the Privy Council in the case of Maine and New 
Brunswick Electrical Power Company, Limited v. Harts 
dealt with a statute of New Brunswick, the relevant 
section of which was identical in terms with the Interest Act 
of India, and it was held in that case that the plaintiff was not 
entitled to interest at law, and, as the case did not attract the 
equitable jurisdiction of the Court, no rule of equity in regard 
to interest could have any application. 


The law has, however, been amended in England by S. 3 
of the Law Reform (Miscellaneous Provisions) Act, 1934, 
empowering a Court of Record to award interest on the whole 
or any part of any debt or damages, at such rate as it thinks 
fit, for the whole or any part of the period between the date 
when the cause of action arises and the-date of the judgment. 
But there has been no such amendment of the law in India. 


For the reasons stated above, their Lordships think that 
the plaintiffs have not established theit right to recover 
interest prior to the date of the suit, but they must get interest 
under S. 34 of the Civil Procedure Code at 6 per cent. per 
annum on Rs. 66,980, annas 10, and pies 6, the principal sum 
found to be due to them, from the 29th November, 1927, the 
date of the institution of the suit, to the 14th March, 1931, the 
date of the decree of the trial Court, and on the sum ŝo 
adjudged, further interest at the same rate from the 15th 
March, 1931, until payment. 


The result is that the appeal brought by the defendants is 
allowed only to the extent that the amount of interest awarded 
by the High Court to the plaintiffs is reduced as stated above, 





1. (1915) 30 M.L.J. 73: L.R. 43 I.A. 6: LL.R. 43 Cal. 493 (P.C). 
2. (1893) A.C. 429. - 3. (1929) A.C. 631. 
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but it is dismissed on all other grounds. The appeal preferred 
by the plaintiffs also is dismissed. On the question of costs, it 
is to be observed that the defendants, while succeeding on the 
question of interest, have failed on all the main points raised 
by them. Having regard to the amount involved in each appeal 
and to the other circumistances of the case, their Lordships con- 
sider that the defendants should pay to the plaintiffs one-half 
of the costs of the consolidated appeals, and they will humbly 
advise His Majesty accordingly. 

Solicitors for Appellants: Sanderson, Lee & Co. 

Solicitors for Respondents: Stanley, Johnson & Allén. 

R. C. C. — Appeal allowed in part. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT :—Lorp Wricut, Loro Atness, Loro ROMER 
AND SIR SHADI LAL. 


Babulal Choukhani and another .. Appellants* 
: v. 
"The King-Emperor ` .. Respondent. 


Criminal Procedure Code (V of 1898 as amended), S. 239---Misjoinder of 
parties and charges —Joinder of charges of conspiracy and theft—Acquittal 
of conspiracy—Conviction of theft—Whether trial in respect of theft 
vitiated. 


The only limitation prescribed by S. 239, Criminal Procedure Code, 
is that the offences charged should have been “committed in the course of 
the same transaction”. The point of time at which the section requires that 
condition to be fulfilled is that of the accusation, and not that of the eventual 
result. Itis onthe basis of what appears on the face of the accusation 
that the Court may proceed to charge and try, and itis immaterial that, if 
the opinion of the Magistrate as to the existence of a same transaction 
proves to be wrong inlaw, the prosecution will thereby be enabled at the 
trial to join separate offences contrary to the terms of Ss. 234 and 235 of the 
Code. 

An electricity undertaking, being concerned to discover the cause of a 
discrepancy between the units of electrical energy generated by their under- 
taking and those accounted for by sales after taking due account of the 
norinal loss due to the regular,causes of wastage, such as transmission and 
conversion losses, appointed special inspectors who in due course obtained 
evidence of an extensive systém of thieving. The method adopted was 
to'tamper with the meters at the consumer’s premisesin such a way as to 

` *P. C. Appeal No. 65 of 1937. 17th February, 1938. 
Bengal Appeals Nos. 43 and 44 of 1936. 
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conceal the fact of tampering. The actual work of tampering was carried 
out by skilled operatives, but their activities were organised by a number of 


’ individuals who approached the consumers and generally agreed to share with 


them the amounts saved by the fraudulent alteration of the meter readings. 
They then employed and made terms with the actual tamperers. One of the 
organisers was the second appellant. The thefts charged against the first 
appellant were at his cinema. On those facts, the first appellant was charged. 
jointly with the second appellant and a number of other persons witha cri- 
minal conspiracy to commit theft of electrical energy, and also with theft. 
He was also charged alone with having committed theft of electrical energy. 
The second appellant was, in addition to the first charge against him, sepa- 
rately charged with having abetted the first appellant in the commission of 
the theft of elecfrical energy. The appellants were convicted of the charges: 
by a magistrate. On appeal, the High Court set aside in each case the 
charge of conspiracy but affirmed the conviction in respect of the theft and 
abetting of the respective appellants. The High Court held that, on the true 
construction of S. 239 (d), the trial as a whole was not vitiated by reason of 
misjoinder of persons and charges, that the proceedings were not illegal 
or invalid, and that in fact the form of the charges had not prejudiced the 
accused. 

Held that, on the true construction of S. 239 (d), the trial as a whole was. 
not vitiated by reason only of the failure of the prosecution to prove the 
charges of conspiracy, and that the High Court was entitled to uphold the 
convictions of the appellants on the specific charges made against them. 
respectively. 

King-Emperor v. Datto, (1905) L.L.R. 30 Bom. 49 and Gopal Raghunath v. 
King-Emperor, (1928) I.L.R. 53 Bom. 344, approved. 

Decision of the Calcutta High Court affirmed. 

Consolidated appeals from a decision of the High Court, 
Calcutta (Derbyshire, C. J. and Costello, J.) in part affirming 
convictions by the Chief Presidency Magistrate, Calcutta, 


passed on 6th June, 1935. 


The facts of the case were as follows :— 

The appellants were two of a number of accused persons. 
charged with participation in a criminal conspiracy to commit 
theft of electrical energy, the property of the Calcutta Electric 
Supply Corporation, by a system of tampering with the Corporation’s 
electricity meters. The Corporation carried on their undertaking 
in Calcutta, Howrah, and the surrounding districts. In or about the 
year 1926, the Corporation became aware of the failure to realise 
the proceeds on electrical energy which they expected. Evidence 
was given that the Corporation might expect to realise in proceeds. 
the equivalent of some 83 per cent. of the electricity actually 
generated and transmitted through their wires. The difference of 
17 per cent. was to be accounted for by loss in transmission and in 
transformation from high to low tension. The loss having, by 
1933, become in the Corporation’s opinion excessive, three special 
meter readers were in July, 1934, trained and sent out by the 
Corporation with a view to discovering the case of the losses. 
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The Corporation’s practice with regard to its meters was as 
follows: The meters were sent out after being tested, a wire being 
fixed round the face of the meter so that it could not be opened, 
and that wire being sealed with a leaden seal which bore the 
letters “ C.E.S.C.” on one side and the word “ tested” on the 
other. The meters were fixed in glass cases which were also 
sealed. The meters as sealed were inspected by the Corporation’s 
regular meter readers at frequent intervals, usually on Monday 
mornings. 


The three specially trained meter readers were given a list of 
400 suspected places in Calcuttaand Howrah. None of those pre- 
mises belonged to the first appellant. The special meter readers 
had instructions to read the meters several times per week, The 
suspected places were chiefly factories, offices, and other places 
showing a considerable consumption of electricity. In due course, 
the meter readers discovered what were referred to as “reverse” or 
“minus” readings, i.e., a meter which registered, for example, 10,000 
units on a Friday would be found to register only 9,500 units on 
the following Monday. On that evidence the Corporation formed 
the view that the meters were being tampered with. 


In September, 1934, the Corporation received a communication 
from a man who stated that he knew all about the tampering with 
their meters, and that he was in contact with a number of per- 
sons concerned in the practice. That informer also gave names and 
the addresses of premises in which he alleged that tampering was 
being carried out. One of the premises mentioned was a cinema, 
called the Bharat Lakshmi Cinema, which belonged to the appellant 
Chouvkhani. As a result of that communication, the Corporation 
caused an investigation to be made at that cinema and at another 
called the Jupiter Cinema. The officials who made the investiga- 
tions said that they discovered minus readings at both cinemas, the 
readings on a Monday being less than they had been on the 
previous Saturday. 


On those facts, the Corporation presented a petition of 
complaint before the Chief Presidency Magistrate on November 
17, 1934, alleging that widespread tampering with meters was 
taking place. The petition prayed for an investigation by the 
police, which, in due course, was carried out. Asa result of that 
investigation by the police, one, Shome, was arrested at the 
Jupiter Cinema, other persons being arrested subsequently, Shome 
eventually made a confession which was used in evidence by the 
prosecution at the trial. 


_ The case made by the police as a result of investigations and 
the confession was as follows:—A large number of mechanics— 
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persons with electrical and mechanical knowledge—some of whom 
had been in the employment of the Corporation in various capacities 
had for a considerable time been practising a definite technique of 
tampering vith the meters. An individual would discover that a 
particular business was consuming electricity on a large scale. He 
would then communicate with the proprietor or manager of that 
business and propose to effect, for a consideration, a reduction in 
his electricity bill. The arrangement made with the business pro- 
prietor was sometimes to divide with him the saving effected, and 
sometimes that he should make a weekly payment to the tamperer. 
The way of tampering as discovered was the same in all cases: 
The tamperer, having discovered when the meter reader was due 
to take a reading, would arrange to visit the meter himself the 
night before. The tamperer would have the Corporation’s bill for 
the previous week in order that he might know what the meter had © 
read. The tamperer would cut the wires with the seals on them 
which sealed the glass case containing the meter. He would then 
deal similarly with the wire and seals closing the meter itself. He 
would then contrive to move backwards with an instrument the 
small wheel in the meter, consequently reducing the reading 
of units. Having replaced the glass face of the meter, 
and sealed it up again with a new wire and a seal bearing the 
correct marks, he would also replace the glass case in the 
same way. On those facts, the first appellant was charged jointly 
with the second appellant and several other persons with 
having between January, 1934, and 20th January, 1935, at the 
Bharat Lakhsmi Picture House, at the Jupiter Cinema, and 
various other addresses, with Shome and others, been parties 
to a criminal conspiracy to commit theft (dishonest consumption 
or user) of electrical energy belonging to the Calcutta Electric 
Supply Corporation, Ltd., by tampering with meters at the pre- 
mises of consumers, and with having in pursuance of the conspi- 
tacy in fact committed theft of electrical enérgy at the Bharat 
Lakhsmi Cinema and elsewhere, thereby committing an offence 
punishable under S. 120-B of the Indian Penal Code, with S. 39 
of the Iridian Electricity Act and S. 379 of the Indian Penal Code. 
The first appellant was charged alone with the theft also. The 
second charge against the second appellant was preferred against 
him for aiding and abetting the first appellant in the theft which 
was coninitted, thereby committing an offence punishable under 
S. 39 of.the Indian Electricity Act, 1910, with S: 379 of the Indian 
Penal -Code. The Magistrate convicted the first appellant of 
conspiracy and theft, sentencing him to one year’s rigorous im- 
prisonment and a fine of Rs. 1,000, but passing no separate 
sentence in respect of the conspiracy. The High Court set aside 
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the conviction of conspiracy but affirmed that of theft. The 
Magistrate convicted the second appellant of conspiracy and 
abetment of theft, sentencing him to two years’ rigorous imprison- 
ment without a separate sentence in respect of the conspiracy. 
The High Court set aside the conviction of conspiracy and affirmed 
that of abetment. 


C. H. Carden Noad and J, M. Fringle for Appellants.—The 
question whether this trial was void for misjoinder of parties is one 
of great public importance. The facts revealed to the police by their 
enquiries were that the tampering was effected by a large number of 
persons who worked for their own benefit; that there was no agree- 
ment between them, and that there was no central organisation. 
The only connection sought to be established between the various 
parties was a vague association between some of them and not be- 
tween them all, and that they hada certain amount of general know- 
ledge as to the activities of other tamperers. On those facts, 
each charge of tampering should, it is submitted, have been charged 
and tried separately. While it might be contended that several 
-offences of tampering on the same premises by the same persons 
would be a series of acts which could be brought together in a 
‘single trial, what has been done here is to try all the tamperers 
for all the tampering discoverable in Calcutta and the district, 
and to try all the individual consumers who knew nothing of the 
other consumers or tamperers. It is submitted that the result is 
that there has been a misjoinder of charges and persons, and that 
tthe whole trial was consequently a nullity. 


G. D. Roberts, K. C. and W. Wallach for the Crown.— 
‘The charges were legal and correctly drawn. On the face 
of them they established an allegation that everything which 
was charged was done in the course of the same transaction. 
In so far as they established that prima facie, they were good. The 
joinder of charges has caused no failure of justice, nor have the 
appellants been in any way prejudiced by it. They were convicted 
not only on the evidence of accomplices, but also on that of other 
witnesses, There can be no question in this case of anything so 
contrary to the principles of justice as to justify any interference 
by the Board, 


17th February, 1938. Their Lordships’ judgment was 
delivered by 


Loro WricHt.—-These two consolidated appeals depend 
substantially on the same issues of fact and involve the same 
‘questions of law. They were brought by special leave of His 
Majesty in Council in order to obtain a decision on the true 
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effect of S, 239 (d) of the Criminal Procedure Code, 1898, 


which provides that persons who are accused of different 


offences committed in the course of the same transaction may 
be charged and tried together. The question has been whether 
the correctness of the joinder which depends on the sameness 
of the transaction is to be determined by looking at the accusa- 
tion or by looking at the result of the trial. Certain subsidiary 
questions have also been raised as affecting the validity of the 
trial and conviction, These are not matters which would 
justify special leave to appeal being granted upon the principles 
which this Board have adopted in guiding this discretion in 
criminal matters, and should not have been brought before this 
Board, but, as the questions have been raised, their Lordships 
will in due course shortly deal with them. 

The first appellant, Babulal Choukhani, has extensive 
business interests, including the ownership and operation 
under managers of the Bharat Lakhsmi Cinema at Calcutta. 
He was convicted of theft of electricity under S. 39 of the 
Indian Electricity Act, 1910, and sentenced to fine and imprison- 
ment. His conviction by the Magistrate for conspiracy was 
quashed on appeal by the High Court. The second appellant 
was convicted of aiding and abetting the first appellant, the 
conviction given against him for conspiracy being likewise 
quashed. The separate thefts could only be treated in a case 
like this as forming part of the same transaction if they were 
unified as being overt acts done in pursuance of a conspiracy. 

The facts can be very shortly stated. The Calcutta Electric 
Supply Corporation were in the year 1934 concerned to find a 
discrepancy between units of energy generated and those 
accounted for by sales in excess of what would normally be 
experienced by the regular causes of wastage, such as transmis- 
sion or conversion losses. Special inspectors of meters were 
appointed, and in due course evidence of an extensive system 
of thieving was obtained. The method adopted was to tamper 
with the meters at consumers’ premises in such a way as to 
conceal the fact of tampering. The actual work was done by 
skilled operatives, but their activities were organised by a 
number of individuals who approached the consumers and 
generally agreed to share with the consumers the amounts 
saved by the fraudulent alteration of the meter readings. They 
then employed and made terms with the actual tamperers. The 
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second appellant was one of the organisers. The thefts wbich 
were charged against the first appellant were at his cinema. 
The facts as to the actual theft were held to be proved both by 
the Magistrate and by the High Court. It is not now suggested 
there was no evidence to justify the findings on these matters. 


In order to examine the main question of law which was 
raised, namely, the construction of S. 239 (d) of the Code of 
Criminal Procedure, it is necessary to trace in the briefest 
manner possible the course of the proceedings. On the 17th 
November, 1934, the Electricity Corporation, having obtained 
sufficient prima facie materials to justify that course, lodged 
a complaint before the Chief Presidency Magistrate at 
Calcutta that their electricity was being stolen, with parti- 
cular reference to the first appellant’s cinema and also to 
another cinema with which he was not connected. The 
police investigated the matter, and on the 29th January, 1935, 
made a report to the Chief Presidency Magistrate naming 23 
persons, including the two appellants, and accusing them of 
being parties to a criminal conspiracy at Calcutta, Howrah 
_and other places in British India to commit theft of the 
Corporation’s electric energy and of dishonestly abstracting 
and using electricity in pursuance of that conspiracy at the 
two cinemas and other places in British India. Mr. Sinha, 
the Chief Presidency Magistrate, who commenced the hear- 
ing on the 29th January, 1935, framed charges against 12 
persons, of the 23 persons accused, after hearing evidence in 
chief from 36 persons, the most important witnesses being three 
approvers. The charges framed against the first appellant 
were as follows:—(1) jointly with the other accused, including 
the second appellant :— 

“That you between January, 1934, and 20th January, 1935, at 2and 2-1 
Chittaranjan Avenue (Bharat Laksmi Picture House), Jupiter Cinema, 66-2, 
Beadon Street, Sealdah Hotel, 225,Harrison Road and other places in Calcutta, 
Howrah and 24 Perganas, along with Krishna Chandra Shome, Bholanath 
Chatterjee, Hardwar Singh, Aswini Kumar Panja, Nanilal Ghosh alias Noni 
Mistri, Putu, Md. Abdul Azim and Bhudeb Chandra Seth and others were 
parties to a criminal conspiracy to commit theft (dishonest consumption or 
user) of electric energy belonging to the Calcutta Electric Supply Corpora- 
tion Limited by tampering with meters at the premises of the consumers and 
that in pursuance of the said conspiracy, theft of electric energy was in fact 
committed at Bharat Laksmi Picture House, Jupiter Cinema and other places 
and thereby committed an offence punishable under S. 120-B of the Indian 


‘Penal Code, read with S. 39 of the Indian Electricity Act and S.379 of the 
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(2) against the first appellant alone :— 

“That you between April, 1934, and 16th January, 1935, at Bharat Laksmi 
Picture House situate at 2 and 2-1 Chittaranjan Avenue, Police Station 
Jorashanko, Calcutta, committed theft (by dishonest consumption or user) of 
electric energy belonging to the Calcutta Electric Supply Corporation, Limited 
and thereby committed an offence punishable under S. 39 of the Indian Elec- 
tricity Act (IX of 1910) read with S. 379 of the Indian Penal Code and with 
in the cognizance of this Court.” , 

Against the second appellant there was in addition to the 
joint charge against all the accused, two other charges of 
which one is here material. This was as follows :— 


“That you between April, 1934 and 16th January, 1935, at Bharat Laxmi 
Picture House abetted Babulal Chowkhani in the commission of the offence 
of theft (by dishonest consumption or user) of electric energy belonging to 
the Calcutta Electric Supply Corporation, Limited, which offence was com~ 
mitted in consequence of your abetment and you have thereby committed an ` 
offence punishable under S. 109 of the Indian Penal Code read with S. 39 of 
the Indian Electricity Act (IX of 1910) and S. 379 of the Indian Penal Code 
and within the cognizance of this Court.” 


These charges having been framed in accordance wih 
S. 254 of the Code of Criminal Procedure, the trial proceeded 
before the Chief Presidency Magistrate, who heard a great 

jass of evidence both for the prosecution and the defence. On 
e 6th June, 1935, he delivered judgment, finding thot the 
narge of conspiracy was proved against seven of the accused, 
including the two appellants, and acquitting the others. He 
found the charge of theft proved against the first appellant and 
sentenced him to one year’s rigorous imprisonment and a fine 
of Rs. 1,000 on that charge. He passed no separate ‘sentence 
on the charge of conspiracy. The Chief Presidency Magistrate 
found the second appellant guilty of conspiracy and of abet- 
ment of theft, and sentenced him to two years’ rigorous impri- 
sonment on the latter charge. He passed no separate sentence 
on the charge of conspiracy. Ona further charge in respect 
of a cinema other than that of the first appellant, the Jupiter 
Cinema, the second appellant was acquitted. It is not relevant 
to discuss what was the result in respect of the other persons 
who were convicted. . 

Both appellants appealed to the High Court. On the 10th 
July, 1936, the judgment of the Court was delivered by Derby- 
shire,-C.J. and Costello, J. So far as concerned the charge of 
conspiracy, the High Court held that the conspiracy charge 
was not proved and in that respect reversed the decision of the 
Magistrate and set aside the convictions on that count. The 
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only conspiracy charged was one single conspiracy between all 
the accused, consumers, organisers and tamperers. The Court 
held that it might well be that all the organisers and tamperers 
were acting in concert in such a manner as to constitute a 
criminal conspiracy within the meaning of section 120-B of the 
Indian Penal Code, but that there was no evidence to justify 
the finding that all the consumers were acting in concert with 
all the organisers and tamperers so as to constitute the single 
embracing conspiracy which was charged. The charge could 
not be established merely because of an agreement between 
each consumer and the particular persons who carried out the 
tampering operations in concert with him and for his indivi- 
dual benefit. But the Court held on the construction they 
adopted of S. 239 (d) of the Code of Criminal Procedure 
that the trial as a whole was not vitiated by reason of mis- 
joinder of persons and charges. They held that there was no 
reason to hold that the Magistrate in framing the charges was 
acting with any evil motive, but found that he was bona fide of 
opinion that the evidence given in chief by the prosecution 
before him at the stage of the case when he was framing the 
charges prima facie warranted him in charging the conspiracy 
as he did. However mistaken his view might turn out to have 
been, he was judicially exercising the discretion given him by 
S. 239 (d) in framing the charges as directed by S. 254. They 
accordingly decided that the proceedings involved no breach of 
the provisions of S. 239 (d) and that they were not illegal or 
invalid. The Court further held that the form of the charges 
had caused no prejudice to the accused but that the “Chief 
Presidency Magistrate had dealt with the evidence against each 
individual accused carefully and conscientiously.” This con- 
clusion of the Court had reference to the specific charges of 
overt acts of theft or abetting. The Court finally said :— 


“If we had the slightest reason to suppose that any of the convicted per- 
sons had been unfairly dealt with by reason of the whole body of them having 
been charged with conspiracy we should have felt it our duty to quash the 
proceedings. Itis fortunate for the prosecution that although we have given 
the closest attention and consideration to the points urged by the learned 
Advocates appearing for the appellants, we have not come to any such con- 
clusion. The pieces of evidence which Mr. Carden Noad said would not have 
been admissible but for the existence of the charge of conspiracy, and also 
those pieces of evidence which Mr. Carden Noad declared would not be 
admitted in any event, none of these things have, in our opinion, had any 
influence adverse to the interests of the convicted persons or any of them.” 
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This conclusion is one which their Lordships after a care- 
ful consideration of the evidence find no reason to dissent 
from. They also agree with the views of the High Court on 
the construction and effect of S. 239 (d) and on itsapplication 
in the present case. Before explaining in detail their reasons 
for so agreeing, their Lordships observe that they will reserve 
for later discussion certain minor objections urged on behalf 
of the appellants, which have been likewise rejected by the 
High Court, rightly as their Lordships think. 


It has been taken as settled law on all sides throughout 
these proceedings that the infringement of S. 239 (d) would, 
if made out, constitute an illegality, as distinguished from an 
irregularity, so that the conviction would requireto be quashed 
under the rule stated in Subramania Aiyar v. King-Emperori as 
contrasted with the result of an irregularity, as to which Abdul 
Rahman v. King-Emperor2 is an authority. Their Lordships 
will assume that this is so, without thinking it here necessary 
to discuss the precise scope of what was decided in Subramania 
Aiyar v. King-Emperor! because in their understanding of 
S. 239 (d) that question does not arise. 


The Code of Criminal Procedure contains a collection of 
statutory rules. S.5 (1) provides that all offences under the 
Indian Penal Code shall be investigated, inquired into, tried, 
and otherwise dealt with according to its provisions. The 
language of the Code is therefore conclusive and must be con- 
strued according to ordinary principles, so as to give effect to 
the plain meaning of the language used. No doubt, in the 
case of an ambiguity, that meaning must be preferred which is 
more in accord with justice and convenience, but in general the 
words used, read in their context, must prevail, 


S. 239 falls within Chapter XIX, which deals with the 
form of charges and the joinder of charges. Under the latter 
division fall Ss. 233 to 240 inclusive. S. 233 states the general 
rule that for every distinct offence of which any person is 
accused there shall be a separate charge and each charge shall 
be tried separately, except in the cases mentioned in Ss. 234, 
235, 236 and 239. Ss. 234, 235 and 236 deal with the joinder 
and trial of different offences against the same accused. 


1. (1901) 11 M.L.J. 233: L.R. 28 I.A. 257: 1.L.R. 25 Mad. 61 (P.C.). 
2. (1926) 52 M.L.J. 585: L.R. 54 ILA. 96: LLR. 5 Rang. 53 (P.C.). 
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S, 239 deals with the joinder in one charge and trial of several 
persons. S. 239 (d) if written out in full would read thus: 
“The persons accused of different offences committed in the course of 
the same transaction may be charged and tried together, and the provisions 
-contained in the former part of this Chapter (that is in regard to the form 
and joinder of charges) shall so far as may be apply to all such charges.” 
The clause is expressly an exception from S. 233 and 
enables a plurality of offences to be dealt with in the same 
trial. But it does not import either expressly or by implication 
the limitation set out in S. 234, according to which not more 
than three offences of the same kind committed within the 
‘space of 12 months can be tried together, or the limitation con- 
tained in S. 235 (1), under which more offences than one 
committed by the same person can only be tried together if 
they are in oneseries of acts so connected together as to form 
the same transaction, in which case there is no specific limit of 
‘number. Nor is there any limit of number of offences specified 
in S. 239 (d). The one and only limitation there is that the 
accusation should be of offences “committed in the course of 
the same transaction.” Whatever scope of connotation may 
-be included in the words “the same transaction,” it is enough 
for the present case to say that, if several persons conspire to 
commit offences, and commit overt acts in pursuance of the 
conspiracy (a circumstance which makes the act of one the act 
of each and all the conspirators) these acts are committed in 
the course of the same transaction, which embraces the con- 
‘piracy and the acts done under it. The common concert and 
agreement which constitute the conspiracy, serve to unify the 
acts done in pursuance of it. So far seems clear; but the point 
of difficulty which has been strenuously argued in this appeal 
relates to the point of time in the proceedings at which the 
condition prescribed by the clause must be fulfilled. To put it 
more exactly, is it enough if the conspiracy is to be found in 
the accusation or must it be found in the eventual result of the 
trial ? Is the relevant point of time that of the accusation, or 
that of the eventual result ? For the former view there is ar 
‘unbroken series of authoritics in the Indian Courts, but the 
matter has not until now come before the Judicial Committee, 
and must now be decided by them. It is a question of principle, 
or, perhaps more correctly, construction. 
' Their Lordships are of opinion that the view adopted in 
india is correct, as the High Court have held in the present 
83 
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case. The clause deals with three matters, accusation, charge, 
trial. It says nothing about verdict. The condition is expressed 
in the words “persons accused of different offences, etc.” It 
does not say “rightly accused” or ‘accused and convicted.” It 
is on the basis.of what appears on the face of the accusation 
that the Court may proceed to charge andtry. The accusation 
is necessarily anterior to the exercise of the discretion to charge 
and try. These are stages subsequent to the accusation. This 
view is strengthened by reference to S. 254'which states the duty 
ofthe Magistrate in warrant cases, such as the cases in question 
here. The duty so stated is that the Magistrate, when evidence 
has been taken, or at any previous stage of the case, if of 
opinion that there is.ground for presuming that the accused 
has committed an offence triable under Chapter XXI, which he 
is competent to try and which in his opinion could be adequa- 
tely punished by him, should frame in writing a charge 
against the accused. Similarly, in the case of trials in 
the High Court or Courts of Session, charges will be framed 
on the accusation. It is true that the opinion of the Magistrate 
may be wrong in law as to there being a same transaction, or the 
evidence which led him to think prima facie that this condition 
existed may be insufficient or may eventually be falsified. It 
would resultin any such events that the prosecution is enabled at 
the trial to join separate offences contrary to the terms of 
Ss. 234 and 235. And it has been affirmed that improper ad- 
vantage is taken of S. 239 (d) so asto bring into one procee- 
ding a great number of accused and a great multiplicity of 
offences, with serious hardship and injustice to the accused. 
If that were indeed the result of the section, as the High Court 
seem to be apprehensive it might be, it would be much to be 


` regretted and might well be a ground for an amendment of the 


section by the Legislature if such practice prevailed notwith- 
standing the warning of the High Court and their determina- 
tion to see that accused are not being unfairly dealt with and to- 
prevent any procedure by which cases which should be compara- 
tively short and simple become unwieldily complicated and: 
lengthy. But even so that can be no ground why the Court 
should misconstrue the section. Indeed it is difficult to think 


_ that such apprehensions are justified. It must be hoped, and 


indeed assumed, that Magistrates will exercise their discretion 
fairly and honestly. Such is the implied condition of the 
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exercise of every discretionary power. lf they donot, or ifthey 
go wrong in fact or in law, then the accused has prima facie a 
right of recourse to the Superior Courts by way of appeal or 

revision. The passage already quoted from the judgment of 
the High Court shows how vigilant and ‘resolute that Court 
would be to see that the accused were not prejudiced or embar- 
rassed by an improper joinder of charges or of persons accused. 
These safeguards may well have appeared to the Legislature 
to be sufficient. It may seem paradoxical that the prosecution 
should have the advantage of joining different offences and 
different accused simply because the allegation of a conspiracy 
‘seemed to the Magistrate to be prima facie justified, whereas at 
the trial the ‘allegation breaks down. But the charges have to 
be framed, for better or worse, at an early stage of the pro- 
ceedings. It would be paradoxical if no one could tell till the 
end of the trial whether the trial was legal or illegal. 


Their Lordships decide the question on what they regard 
as the plain meaning of the language used. In doing so they 
are in agreement not merely with the careful judgment of the 
High Court in the present cases, but with the various authori- 
ties which are so fully quoted in that judgment that it is not 
necessary here to quote them again. Mr. Carden Noad has 
‘however contended that, at least in the majority of the cases 
cited, the conspiracy was established in the result of the trial, 
so that the charge was justified by the eventual verdict and it 
was immaterial whether accusation or verdict were taken as 
the crucial stage. That is true in some of the cases, but does 
not affect the construction of the section, which in one of the 

earliest, King-Emperor v. Datto1, was clearly and correctly 
explained in the following words of Batty, J., at p. 54:—' 

“ Section 239 admits of joint trial when more persons than one are 
accused of different offences committed in the same transaction. It suffices 
for the purpose of justifying a joint trial that the accusation alleges the 
offences committed by each accused to have been committed in the same 
transaction.” : 

To refer to only one later case, Gopal Raghunath v: 
King- Emperor?, the charge of conspiracy failed, but the 
convictions for specific acts were upheld. Baker, J., at p. 351 
said :— i l o Ei l 

“ So long as the accúsation against all the accused. persons in that they 
carried out a single scheme by successive acts, the necessary ingredients of a 


1. (4905) LL.R. 30 Bom. 49. 2. (1928) LL.R. 53 Bom. 344. 
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charge regarding the one transaction would be fulfilled, and the fact that the 
conspiracy was not established, would not vitiate the trial as regards those 
acts for which the evidence was sufficient for proof.” 

Mr. Carden Noad further cited certain cases which he 
said supported his construction of S. 239 (d) because in these 
cases convictions were set aside as not satisfying the require- 
ments of the Code as to joinder of persons and offences, 
though, as he contends, the Courts might have acted upon 
S. 239 (d). Itis not necessary to refer to these cases in 
detail, because they seem to be essentially distinguishab le in that 
no conspiracy or joint transaction was charged. To take one 
instance, in Gobind Koeri v. King-Emperor1, a boy was charg- 
ed and convicted of placing clods on a railway line and two 
other boys at the same trial were charged and convicted of 
rescuing him from legal custody. The convictions were 
quashed because the three offences were not charged as com- 
mitted in the same transaction, and the placing of the clods and 
the rescue were on their face separate offences. 


In their Lordships’ judgment, the appeals fail in so far as 
they are based upon S. 239 (d). This is the ground on which it 
seems that special leave to appeal was granted. But in any 
case the further grounds argued on behalf of the appellants 
are not such as in their Lordships’ opinion justify in a criminal 
matter recourse to the jurisdiction of the Judicial Committee. 
The nature of such grounds have often been stated. In Abdul 
Rahman v. King-Emperor?, it was contended that, inas- 
much as special leave to appeal had been granted, the ordinary 
rules limiting the exercise of this jurisdiction ceased to apply. 
The Judicial Committee rejected that contention, following 
Arnold v. King-Emperor3, where the language of Abraham 
Mallory Dillet, In re,4 was adopted and repeated: 

“The rule has been repeatedly laid down, and has been inyariably follow- 
ed, that Her Majesty will not review or interfere with the course of criminal 
proceedings, unless it is shown that, by a disregard of the forms of legal 


process, or by some violation of the principles of natural justice , or otherwise, 
substantial and grave injustice has been done.” 


In other words the Judicial Committee is not a Court of 
Criminal Appeal. But as the further objections raised by 
Baname, 

1. (1902) I.L.R.29 Cal. 385. 
2. (1926) 52 M.L.J. 585: L.R. 54 LA. 96: LL.R. 5 Rang. 53 (P.C). 


3. (1914) 26 M.L.J. 621: L.R.41 LA. 149 at 172 :I.L.R. 41 Cal. 1023 (P,C.). 
4. (1887) 12 App. Cas. 459 at 467, 
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the appellants have been argued, their Lordships will shortly 
deal with them. i 


It was argued that the specific offence was wrongly 
charged under S. 39 of the Electricity Act, and could only 
legally be charged under S. 44 (c) of the Act, which makes it 
an offence (inter alia) wilfully or fraudulently to alter the 
index of a meter or prevent a meter from duly registering. No 
doubt a charge could have been preferred under that section, if 
the condition of the jurisdiction of the Magistrate that an 
order should be made by the Local Government consenting to 
the initiation of the proceedings (S. 196-A, Code of Criminal 
Procedure), had been satisfied, as in fact it was not. But the 
existence of S. 44 (c) does not prevent the charge which was 
made under S. 39 from being properly made. S. 39 is in fact 
the major offence. That offence was clearly established, 
because the user of electric current without the intention of 
paying is beyond question a dishonest user. That is all that is 
required under S. 39, which creates a statutory theft suffici- 
ently established against whoever dishonestly abstracts, 
consumes or uses the energy. The technical rules applicable 


to proving the theft of a chattel do not apply to proof of this’ 


special offence. 


Then it was contended that the charge of theft was not 
properly framed because it alleged a multiplicity of offences 
between April, 1934, and the 16th January, 1935, whereas the 
offences did not constitute a single continuing offence; they 
were separate offences committed on particular ‘dates and 
should have been separately charged. Their Lordships feel 
that the form of the charge was most irregular and regrettable, 
and one which should be avoided. But they cannot regard this 
objection as one which in the circumstances of this case should 
receive effect, especially because they agree with the High 
Court that no injustice was inflicted on the appellants. The 
specific offences of which they were accused were satisfactorily 
proved by competent evidence, corroborated in all necessary 
respects. There was no miscarriage of justice. In addition 
the irregularity was such as could be, and was, cured under 
Ss. 225 and 537 by the finding that the accused had not been 
prejudiced. A minor point that the charge of theft was bad as 
not alleging that the thefts were committed in pursuance of 
the conspiracy and therefore not alleging a same transaction, is 
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without substance. The specific charge was Aa to be read’ 
with the conspiracy charge. i 


In the result, their Lordships are of opinion that the 
points taken on the appeals on behalf of the appellants fail, 
and that the judgment of the High Court was right and should 
be affirmed. Both appeals should be dismissed. 

They will humbly so advise His Majesty. 

Solicitors for Appellant Choukhani: 4. J. Hunter & Co. 

Solicitors for Appellant Mukherjee: Hy. S. L. Polak & Co. 

Solicitors for Respondent: The Solicitor, India O fice. 


R.C.C. Appeals dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresentT:—Mr. Justice VENKATAsUBBA Rao AnD Mr. 
JUSTICE ABDUR RAHMAN. 





Kalliappa Goundan .. Appellant* ( Plaintiff 
VU. x 
Kandaswami Goundan .. Respondent (Defendant). 


Court-Fees Act (VII of 1870), Sch. I, Art. 1—Memorandum of appeal— 
Additional courit-fee demanded by Court~—Fatlure of appellant to pay resulting 
in dismissal of appeal—Second appeal—Couri-fee payable—Provisions of 
Court-Fees Act—Strict construction, 

The plaintiff-appellant in the lower court paid as court- fee on his memo- 
randuri of appeal Rs. 100 but the District Judge held that the proper court- 
fee was Rs. 412-7-0. The appellant failed.to pay the additional court-fee and 


the appeal was dismissed on that ground. The plaintiff preferred a second 


appeal against the dismissal of his appeal and the question was raised as to, 
the court-fee payable on the memorandum of second appeal. ; 

Held, that the subject-matter in dispute in the second appeal was the 
difference between the court-fee paid and the court-fee demanded in the 
lower court and that the memorandum of second appeal was consequently 
leviable to court-fee on the ad valorem scale on the sum of Rs. 312-7-0 being 
the difference in stamp required, and not on the entire subject-matter of the 
suit. 

Unreported judgment of Schwabe, C.J., inS.R. No. 1923 of 1923 
approved. 

The Court-Fees Act isa taxing statute and it is settled law that the 


intention to impose acharge on the subject must be shown by clear and 
unequivocal language. 


Appeal under. cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Wadsworth, dated 9th 
August, 1935 and made in S.A. No. 209 of 1934, preferred 


‘against the decree of the District Court of Coimbatore in 


* L. P. A. No. 22 of 1936, . 18th January, 1938. 


G 
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Court Fees Register No. 2169 of 1933 (Memorandum of 
Appeal sought to be preferred against the decree in O.S. No. 
149 of 1931, Sub-Court, Coimbatore). 

T. R. Srinivasa Aiyar for Appellant. 
_ MM. Krishna Bharathi for S. M uthiah Mudaliar for Res- 
pondent. l 

N. Srinivasa Aiyangar for The Government Pleader (K. 
S. Krishnaswamy Aiyangar) for the Crown. 


The Court delivered the following 


Jupcments, V enkatasubba Rao, J.—In the lower appellate 
Court the plaintiff, who wasthe appellant, paid as court-fee on 
his memorandum of appeal Rs. 100. The District Judge held 
that the correct fee payable was Rs. 412-7-0. The appellant 
failed to pay the deficit court-fee and the appeal was dismissed. 
From the dismissal he filed a second appeal in this Court, 
which he valued at Rs. 312-7-0, being the difference between 
Rs. 412-7-0 and Rs. 100. On that valuation he paid a court- 
fee of Rs. 35-15-0. Madhavan Nair, J., holding that on the 
second appeal the proper fee payable was Rs. 412-7-0, directed 
the appellant to bring into Court the balance of Rs. 376-8-0. 
‘This order was not complied with and the second appeal was 
‘dismissed. 

The question we have to decide is, what was the subject- 
‘matter in dispute in the second appeal? A possible argument 
that the subject-matter is incapable of valuation and that 
therefore Sch. II, Art. 17-B applies, may be at once dismissed. 
Mr, Srinivasa Aiyangar who appears for the Government 
Pleader does not put forward any such contention; nor has it 
found favour in any case dealing with this subject. 


The provision then that is applicable is Art. 1, Sch. I of 
the Court-Fees Act. In such a case as this, what is the 
subject-matter in dispute within the meaning of that article 
This point has been fully considered in a valuable judgment of 
‘Schwabe, C.J., which unfortunately has not been reported and 
to which the learned Judge’s attention was not called. “I 
think”, observes Schwabe, C.J., “that.the subject-matter in 
dispute, meaning the subject-matter in dispute in appeal, has 
the simple meaning applicable to this case, namely, the amount 
of stamp in dispute between the parties’. (S. R. No. 1923 of 
1923.) This view receives support from a case decided so far 
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back as in 1882 (Durga Prasad v. Raghubar Dial!). The Court- 
Fees Act is a taxing statute and it is settled law that the 
intention to impose a charge upon the subject must be shown 
by clear and unequivocal language. (Mr. Viswanatha Aiyat’s. 
Court-Fees Act, pp. 4 to 9.) If two constructions of a 
fiscal enactment are equally possible and reasonable, the con- 
struction more favourable to the subject must be enforced. 
(See Ramaswami Chettiar v. Commissioner of Income-tax?.) 
What then is the subject-matter of the appeal? According to 
Schwabe, C.J., the dispute in the lower Court had reference 
only to the court-fee payable; the difference between the 
court-fee paid and the court-fee demanded is the matter in 
dispute in the second appeal. That seems to be the natural and. 
plain meaning of the words and it would be wrong to put a 
forced construction on the language. The alternative conten- 
tion is that the subject-matter in dispute is the subject-matter 
of the suit itself. Inthe differing judgments in Ganpati v. 
Venkatesh8, the two rival views have been fully expounded. In 
my opinion the view taken by Niyogi, A.J.C., is, with all res- 
pect, the sounder one. As he points out, the rejection of a. 
plaint means only a refusal to entertain the suit and can in no- 
case imply a conclusive determination of the rights of the 
parties. O. 7, r. 13, Civil Procedure Code, which provides. 
that the rejection of a plaint, inter alia, for failure to pay the 
deficit court-fee, shall not preclude the plaintiff from present- 
ing a fresh plaint, lends support to that view. As pointed out 
in his judgment, granting that the rejection amounts to a 
decree within the meaning of the Code, it is difficult to see 
how it affects the question of court-fee. The question that 
still has to be determined is, what is the subject-matter in 
dispute? As already said, I see no reason why these words 
should not receive their natural meaning. The Letters Patent 
Appeal is allowed with the plaintiff’s costs to. be paid by the 
defendant. The second appeal is restored and must be heard.. 
We make an order expediting its hearing. This being a pauper 
appeal, no question of refund of court-fee on the Memoran-. 
dum of Letters Patent appeal arises. 

Abdur Rahman, J.—I concur. The decision of this appeal 
depends, as pointed out by my learned brother, on a true 


1. (1882) 2 A.W.N. 244. 2. (1928) 56 M.L.J. 141 at 150 (F.B.),.. 
. 3. A.LR, 1935 Nag. 83 (F.B.). 
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construction of the words “subject-matter of appeal” employed 
in Sch. I, Art. 1 of the Court-Fees Act. It is a matter of 
common experience that the subject-matter of every appeal 
does not necessarily coincide with the subject-matter of every 
suit in regard to which the appeal has been filed. In order to 
ascertain the correct valuation of each appeal for purposes of 
court-fee, one will have to ascertain the subject-matter of that 
appeal. What then is the subject-matter of this appeal? A 
mere cursory glance at the grounds of appeal filed on behalf 
of the appellant would show that he had come up to the High 
Court with the object of testing the correctness of the order 
passed by the District Judge, who had ordered him to pay an 
additional court-fee of Rs. 312-7-0 and the failure to pay 
which had resulted in the rejection of his appeal. He had 
therefore valued his appeal to the High Court at that figure. 
The learned Judge of the High Court refused to entertain the 
appeal unless the appellant made up the deficiency between the 
value placed by him and that ordered by the District Judge. 
He failed to comply with this order and his appeal was accord- 


ingly dismissed. This has given rise to this appeal under the 


Letters Patent. It might be mentioned that this appeal has 
been valued at the figure which the appellant was required to 
pay by the learned Judge of this Court in addition to what he 
had already paid on his appeal. 


From what has been stated, it would be clear that the 
subject-matter of this appeal or the appeal against which the 
present appeal has been filed was the difference in the value of 
the court-fee which the appellant was called upon to pay and 
which he had failed to do. This should be the value then at 
which the appeal should be valued. The case might be looked 
at froma slightly different point of view as well. The Govern- 
ment Pleader contended that it was essential for the appellant 
to bring the valuation of the appeal to the High Court in a case 
like this in conformity with the valuation of the suitand to pay 
a court-fee of Rs. 412-7-0. If this view is allowed to prevail, 
it would follow that although the appellant allowed his appeal 
before the District Judge to be rejected by refusing to make 
up the deficiency, he must have nevertheless paid a court-fee 
when filing the appeal, necessarily larger that the deficiency 
which he was required to make up in order to have the point 


adjudicated whether his action in refusing to comply with the 
84 
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order to pay an additional court-fee was correct or otherwise: 
The fact that he would be entitled to a refund in the event of 
his success could hardly be of any consolation to him, as he is 
all the same running a risk of his appeal, on the question of 
court-fee alone,. being decided against him and losing the 
whole of the amount paid by him on appeal in the bargain. 

The argument which found favour with the majority of 
the Full Bench of the Nagpur Judicial Commissioner’s Court 
in Ganpati v. Venkatesh! does not, with great respect to the 
learned Judges, who held this view, impress me. It is undoubt- 
edly true that the rejection of a plaint brings the litigation in 
that Court and in that case to an end, but it is incorrect to 
suggest, I mention to say with deference, that the rights of the 
parties have been or can be deemed to have been completely or 
finally determined. The very fact that a second suit is main- 
tainable militates against the theory of finality. 

‘There is no: doubt that the order rejecting a plaint has 
been included by the legislature within the definition of a 


-decree—but its specific mention in the definition suggests that 


if it were not so mentioned, it should not have fallen within 
that definition. This has been obviously done with the object 
of providing for an appeal against that order and save it from 
being otherwise attacked than by an appeal; but it does not 
lead to an inference in my opinion that the rights of the parties 
also should be deemed to have been conclusively determined. 
The fact remains that when a plaint is rejected on account of 
deficiency in the court-fee on the plaint the only thing which 
has been decided in the suit is the question of court-fee alone 
and it is this particular lis which forms the subject-matter of 
this appeal. It would therefore follow that the court-fee 
should be paid on the difference between the court-fee paid. by 
the appellant and demanded from him. 


B. V. V. —_—— Appeal allowed. 





1. ALR. 1935 Nag. 83 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PResENT:—Mr. Justice BURN. 


The Public Prosecutor .. Appellant* 
v. 
Abdul Razak .. Respondent (Accused). 


Penal Code, S. 225 (b)—Offence under—Accused signing a warrant of 
arrest but not going with process-server—Warrant signed by Head Clerk — 
Former District Munsif authorising Head Clerk to sign warrant of arrest— 
Validity of warrant—Madras Civil Rules of Practice. 

The accused signed on an arrest warrant but did not go with the process- 
server to the Court. The warrant was signed by the Head Clerk of the 
District Munsif’s Court. The former District Munsif had passed an order 
that “all the warrants of arrest ordered by this Court shall hereafter be 
signed by the Head Clerk” in pursuance of an order of the High Court 
amenditig the Civil Rules of Practice and Circular Orders. 

Held, that the delegation order of the District Munsif is perfectly valid; 
itis made by the Court and not by the District Munsif personally. The 
delegation is made to the Head Clerk and not to any particular Head Clerk. 
It remains in force until it is withdrawn. 

The accused is guilty of an offence under S. 225 (b) of the Penal Code. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent (accused) 
by the Stationary Sub-Magistrate of Pattikonda in C. C, No. 15 
of 1937 on his file. 


The Public Prosecutor for the Government. 
G. Chandrasekara Sastri for Respondent (Accused) . 
The Court delivered the following 


JupcmMent.—This is an appeal by the Government from 
an order of acquittal. The facts are not disputed. The respon- 
dent was arrested by a process-server (P. W. 1) of the Court 
of the District Munsif of Kurnool on 3rd October, 1936. 
The order for his arrest was passed by the District Munsif in 
execution of a decree of a Panchayat Court. The respondent 
signed on the warrant but did not go with the process-server 
to the Court. He told the process-server that he would pay 
the money and then went into his house and refused to come 
thereafter. The next day when the process-server went to his 
„house again, the accused was not to be found. | 

The learned Sub-Magistrate found these facts established 
but considered that the respondent was not guilty of any 
offence because the arrest warrant had been signed by the Head 
Clerk of the District Munsif’s Court. He found that the Head 
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Clerk had been authorised to sign arrest warrants in the time 
of the former District Munsif. But the District Munsif in 
charge of the Court in September, 1936, had not authorised 
his Head Clerk to sign arrest warrants and the learned Sub- 
Magistrate thought that the issue of warrants with the signature 
of the Head Clerk in the absence of an authorisation by the 
existing District Munsif was illegal. On this view, he thought 
that the act of the accused did not amount to an offence of 
escaping from lawful custody. He therefore acquitted him. 


The learned Sub-Magistrate’s view is erroneous. It is not 
necessary that the District Munsiff of the time should authorise 
a Head Clerk to sign warrants of arrest. It was proved that 
on the 4th June, 1935, the then District Munsif Mr. C. Raja- 
gopalan passed a general order Ex. C to this effect :— 


“All the warrants of arrest ordered by this Court shall hereafter be 
signed by the Head Clerk. All the other processes shall be signed by the 


Deputy Nazir.” 

This order was. passed in pursuance of the High Court’s 
order in February, 1935, amending the Civil Rules of Practicé 
and Circular Orders. The High Court’s order runs as follows :— 

“Every warrant of arrest under O. 21, r. 24 (2) of the Code of Civil 
Procedure should be signed by the Judge or such officer as the Court may 
appoint in this behalf. The officer to whom this power may be delegated 
should ordinarily be the chief ministerial officer of the Court and not the - 
Nazir or Deputy Nazir and the delegation should be made in writing and 
kept in Court.” 

The important point to be noticed is that the delegation is 
made by ‘ the Court’ and not by the District Munsif personally. 
The delegation is made to the Head Clerk and not to any 
particular Head Clerk. It is quite clear that the order which 
was made by Mr. C. Rajagopalan on 4th June, 1935, is 
perfectly valid, and it remains in force until withdrawn, 
authorising the Head Clerk, whoever he may be, to sign 
warrants of arrest. The learned Sub-Magistrate perhaps has. 
been under the impression that the order for arrest of the 
judgment-debtor was issued by the Head Clerk but that of 
course is not so. The Head Clerk has no power to issue orders 
for arrest but he has power to sign warrants of arrest, when 
the order for arrest has been passed by the Court. 


The acquittal of the respondent is wrong and I set it aside 
and convict the respondent of the offence under S. 225 (b) of 
the Indian Penal Code, and sentence him to pay a fine of 
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Rs. 10; in default of payment of fine to suffer rigorous 
imprisonment for fourteen days. In fixing the fine at this 
somewhat lenient figure, I am taking into account the fact that 
the respondent has been acquitted by the Court below and also 
that he is a police constable who may perhaps lose his appoint- 
ment as a consequence of this conviction. 

S. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice LAKSHMANA RAO. 





The Public Prosecutor .. Appellant* 
v. 
Srinivasa Rao and another .. Respondents (Accused Nos. 
2 and 3). 


Prevention of Adulteration Act (IH of 1918), Ss. 5 (1) (d) and 14-- 
Supply of same to Sanitary Inspector by accountant of a branch of Co-opera- 
diwe Society—If amounts to sale—Secretary and accountant if guilty of 
offences under S,5 (1) (d) read with rules 24, 28 and 29. 


A Sanitary Inspector of a Municipality demanded a sample of butter 
from a branch of a Co-operative Society under S. 14 of the Madras Preven- 
tion of Adulteration Act. The accountant gave the sample and received the 
value but the butter was on examination found to be adulterated. 


Held, that the supply of sample to the Sanitary Inspector is not a sale and 
the Secretary or the Accountant of the branch cannot be said to offer the 
butter to sale. They cannot be convicted under S.5 (1) (d) read with rules 
24, 28 and 29 framed under S. 20 (2) of the Act. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid _ respondents 
{accuseds Nos. 2 and 3) by the Sub-Divisional Magistrate of 
Saidapet in Criminal Appeal No. 4 of 1937 on his file prefer- 
red against the judgment of the Court of the Stationary Sub- 
Magistrate, Saidapet, in C.C. Nos. 1716 to 1718 of 1936. 

A. S. Sivakaminathan for Appellant. 

K.V. Krishnaswami Aiyar and C. Rangaswamt Aiyangar 
for Respondents. 


The Court delivered the following 
Jupement.—This is an appeal by the Public Prosecutor 
against an appellate order of acquittal and the question for 
determination is whether the accused are guilty of the offence 
under S. 5 (1) (d) read with rules 24, 28 and 29 framed under 
S. 20 (2) of the Madras Prevention of Adulteration Act. The 
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accused are the Secretary and an Accountant of the Triplicane 
Urban Co-operative Society, Ltd., and the undisputed facts are 
that on 22nd August, 1936, the Sanitary Inspector of the 
Saidapet Municipality demanded a sample of butter from the 
Saidapet branch of the Society under S. 14 of the Act. The 
Accountant gave the sample and received the value, and the 
butter was on test found to be adulterated, The accused were 
prosecuted under S. 5 (1) (a) and (d) read with rùles 24, 28 
and 29 framed under S. 20 (2) of the Madras Prevention of 
Adulteration Act, and the trial Court convicted them under 
S. 5 (1) (d) read with rules 24, 28 and 29 of the rules framed 
under S. 20 (2) for selling the butter to the Sanitary 
Inspector. The conviction was‘set aside by the appellate Court 
on the ground that in the case of a Society registered under 
the Madras Co-operative Societies Act there can in law be only 
a distribution of the articles among the members and no sale, 
but it is unnecessary to consider this question as on the facts 
themselves the order of acquittal is right. The supply of 
sample to the Sanitary Inspector under S. 14 of the Act is not 
a sale nor can the Secretary of the Society or the Accountant 
of the Saidapet Branch be said to offer the butter for sale. 
They cannot therefore be convicted under S. 5 (1) (d) read 
with rules 24, 28 and 29 framed under S. 20 (2) of the Act, 
and the order of acquittal must stand. The appeal therefore 
fails and is dismissed. 
S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Burn. 
Kanneganti Chowdarayya and 
another .. Appellants* (ist and 2nd 
Accused). 
Indian Penal Code (XLV of 1860), S.361—-Father taking away his child 
from the custody of its mother by deceitful means—W hether the offence of 


kidnapping made out—Burden of proving that the act falls within the excep- 
tion to S. 361 removed from the accused in the circumstances of the case. 

Where a person was convicted for having kidnapped his own child from 
the custody of the mother by deceitful means, the question arose whether in 
the circumstances of the case he could be held guilty of an offence under 
S. 361, Indian Penal Code, 

Held, that under the explanation to S. 361 if a person in good faith 
believing himself to be entitled to the lawful custody ofa child could not 
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commit an offence under S. 361, Indian Penal Code, it would follow a fortiori 
that a person who was in fact the father of the child, and therefore in law 
entitled to the lawful custody of the child could not come within the scope 
of S. 361. 


Saharali Mahammad v. Kamizuddin Mahammad, (1930) LL.R. 58 Cal. 
897, relied on. j 

By S. 105 of the Evidence Act it is of course the duty of the accused to 
show that his offence falls within any of the exceptions in the Indian Penal 
Code; but where it appears from the prosecution evidence itself that the act 
falls within the exception the accused will clearly be relieved of that burden. 


Appeals against the sentences of the Court of Session of 
the Guntur Division in Case No. 22 of the Calendar for 1937. 

S. Vepa, N. V. B. Sankara Rao and T. Krishnamurthi 
for Appellants. 


The Public Prosecutor on behalf of the Crown. 
The Court delivered the following 


Jupcment,—This is a case of an unusual kind. In fact 
I am informed that it is the first case of its kind. The appellant 
in C. A. No. 456 of 1937 was the first accused and the appel- 
lant in C. A. No. 465 of 1937 was the second accused in S. C, 
No. 22 of 1937 on the file of the learned Sessions Judge of 
Guntur. Along with them two Muhammadans were tried and 
the charges upon which they were put up for trial were that 
“-the first accused kidnapped a minor boy from lawful guardian- 
ship wiih-~intent that he should be murdered (S. 364, Indian 
Penal Code). The second, third and fourth accused were 
charged with abetment of this offence. The learned Sessions 
Judge found the first accused guilty of an offence under S. 363, 
Indian Penal Code, holding it not proved that the kidnapping 
was in order that the little boy might be murdered. The first 
accused has been sentenced to 7 years’ rigorous imprisonment. 
The second accused was convicted of abetment of the offence 
under S. 363, Indian Penal Code, and sentenced to 5 years’ 
rigorous imprisonment. The third and fourth accused were 
acquitted. 


The remarkable feature of this case is that the first accused 
is the father of the boy, whom he is said to have kidnapped 
from the keeping of the boy’s mother (P. W.1). P. W. 1 and 
the first accused were married several years ago and according 
to P. W. 1 her husband deserted her. She filed a suit for 
maintenance and this was compromised on terms by which the 
first accused gave her some land to defray her cost and some 
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Chowda- additional land for her maintenance. This compromise took 
Teas place on the 19th July, 1933, and in 1936 P. W. 1 put the - 

decree in exectition and got delivery of the lands. In the 
meanwhile in 1935 the first accused had filed a suit in the 
Court of the District Munsiff, Guntur, to set aside the compro- 
mise entered into in July, 1933, on the ground that it had been 
obtained by fraud. A copy of the plaint has been filed as Ex. 
L and it shows that the first accused alleged that his marriage 
with P. W. 1 had never been consummated, that her child was 
illegitimate, and that she was actually pregnant as the result of 
adulterous intercourse at the time the compromise took place. 
The plaint was dated the 22nd November, 1935. In that it is 
alleged that P. W. 1’s son was born on the 2nd January, 1934; f 


In these circumstances on the llth April, 1937, it was 
alleged that the first accused with the help of the other three 
kidnapped his own son from the guardianship of the little 
boy’s mother. Learned Counsel for the appellants has argued 
that the evidence of P. Ws. 1 to 5 who speak to the kidnapping 
ought not to be accepted. P. W. 1 is the mother of the child; 
P. W. 2 is the woman with whom P. W. 1 was lodging while 
she was in Guntur for the purposes of her litigation: P. W. 3 
is another woman who was lodging in the same house, and“ 
P. Ws. 4 and 5 are boys aged 13 and 11 respectively who wéfe 
employed in sweetmeat shops in Guntur. The boys described 
how the 2nd accused picked up the child in front of their shops, 
took him down a side lane and handed him over to the first 
accused. These two boys picked out the first and second 
accused at an identification parade which was held on the 12th 
April, and there is really no reason for rejecting their evidence. 
In addition to this there was a confession (Ex. C), madeby . 
the 2nd accused to the Taluk Magistrate, Guntur, on the 17th - 
April. The learned Sessions Judge discarded this confession on 
the ground that the Taluk Magistrate had not in spirit observed 
the proper precautions to ensure that the confession should be 

~ voluntary. Mr. Vepa who appears for the appellants contends 
that the learned Sessions Judge was right. The learned Public 
Prosecutor on the other hand contends that the learned Sessions 
Judge was wrong, and that there are no proper reasons for 
supposing the second accused’s confession to have been anything 
but voluntary. I do not see any necessity to discuss this 
question at length, because I am satisfied, as the learned 
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Sessions Judge was, that the other evidence in the case is 
sufficient to establish the fact. 


The facts proved therefore are that the little boy (the 
son of the first accused and P.W.1), who had been brought up 
by his mother from the date of his birth, and who was in her 
keeping on the 11th April, 1937, was taken from her keeping 
by the second accused who handed him over to the first 
accused, and who must of course have been acting under 
instructions from the first accused. The first accused does not 
now deny the paternity of the child. He alleges that he was 
ill-advised when he filed his suit against his wife. He says 
that the plaint was not drafted on his own instructions but on 
the advice of his pleader’s clerk. This is not of course true. 
The pleader was examined as P. W. 12 and he testified that 
the plaint (Ex. L) was prepared in accordance with the 
instructions of the first accused. His evidence is no doubt 
‘true. The interesting question which arises is whether in these 
‘circumstances the first accused can be held guilty of an offence 
under S. 363, Indian Penal Code. I am told that there is as 
yet no record of any case in which a father has been convicted 
of kidnapping his own child from the guardianship of the 
child’s mother. I have therefore to decide the matter as well 
as I can without the assistance of any reported cases. 


There is no doubt of course that P. W. 1, the mother of 
the child, was on the 11th April, 1937, the lawful guardian of 
the child for the purposes of S. 361, Indian Penal Code. The 
parties being Hindus, the father is the lawful guardian, whose 
rights of guardianship until they are taken away by a decree of 
a competent Court or surrendered by himself are paramount to 
those of any other person. The father having acquiesced in the 
_ retention by the mother of the custody of this child from the 
date of his birth for over three years and three months, the 
mother clearly comes within the meaning of the explanation to 
S. 361, Indian Penal Code. It was observed by Rankin, C.J., 
in Saharali Mahammad v. Kamizuddin Mahammad}: 

“I do not doubt at all that the explanation to S. 361 was intended to 
extend the meaning of the words ‘lawful guardian’ beyond their ordinary 
scope. It is extended to include any person lawfully entrusted with the care 


or custody of such minor or other person, I do not doubt either that, where, 
dy consent of the relatives, a minor has been allowed to be in the custody of 
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a particular relative, the definition given by the section will be satisfied. In 
such a case, there may be no definite transaction of entrustment, but the con- 
sent of the relatives would be quite sufficient to make the guardianship. 
lawful guardianship. ” 


Therefore what we have proved in this case is that the 
child was in the keeping of his mother who was a lawful 
guardian within the meaning of S. 361, Indian Penal Code and 
that the child was taken or enticed away out of her keeping. 
S. 361 says that “whoever takes or entices... is said to kidnap” 
and there can be no doubt that the word “whoever” will include 
P.W. 1’s husband. But this is not quite sufficient. The excep- 
tion to S. 361 states as follows :— 


“ This section does not extend to the act of any person who in good faith 
believes himself to be the father of an illegitimate child, or who in good faith 
believes himself to be entitled to the lawful custody of such child, unless such 
act is committed for an immoral or unlawful purpose.” 


Now, if a person who in good faith believes himself to be 
entitled to the lawful custody of a child cannot commit an 
offence under S. 361, Indian Penal Code, it seems to follow 
a fortiori that a person who is in fact the father of the child, 
and therefore in law entitled to the lawful custody of the child 
cannot come within the scope of S. 361, Indian Penal Code. 
In this case it can be said on behalf of the first accused that he 
did not merely in good faith believe himself to be entitled to 
the lawful custody of his child, but that he was beyond the 
possibility of any challenge entitled to the lawful custody of 
the child, and that therefore his act in taking the child from 
the keeping of his mother could not amount to an offence of 
kidnapping from lawful guardianship. 

I think this contention is correct. The learned Public 
Prosecutor has drawn my. attention to the final words of the 
exception to S. 361, Indian Penal Code, “Unless such act is 
committed for an immoral or unlawful purpose”. He points. 
out that according to the finding of the learned Sessions 
Judge, the first accused had a strong motive to get the child 
away from his mother in order to stifle any suit for partition 
on behalf of the child. The learned Public Prosecutor 
suggests that this is an immoral or unlawful purpose, and 
invites my attention to the case reported in Mahendranath 
Chakrabarti v. Emperor1, That was a case in which the father 
of an illegitimate child was said to have taken the child away 
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from its mother at the age of ten days, in order to hush up a 
scandal. It was held that in such circumstances the fatber of 
the illegitimate child might not be protected by the exception 
to S. 361, Indian Penal Code. There was however no decision 
in the case, the appeal being remanded for re-hearing, but I 
notice that in the judgment of Henderson, J., it is observed 
that itis forthe prosecution to show that the act was committed 
for an immoral or unlawful purpose. By S. 105 of the 
Evidence Act it is of course the duty of the accused to show 
that his offence falls within any of the exceptions in the Indian 
Penal Code; but where it appears from the prosecution 
evidence itself that the act falls within the exception, the 
accused will clearly be relieved of that burden. In this case 
the exception itself states that S. 361 does not extend to the 
act of a person who in good faith believes himself to be 
entitled to the lawful custody of the child, unless such act is 
committed for an immoral or unlawful purpose; and that, as 
Henderson, J., observes, lays upon the prosecution the burden 
of proving that the act was committed for an immoral or 
unlawful purpose. In the present case it cannot be said that 
the prosecution has established that the act of the first accused 
was committed for an immoral or unlawful purpose. The 
charge against the first accused was that he had caused 
this child to be kidnapped in order that he might be murdered 
but the learned Sessions Judge has expressly found that that 
charge was not established. No other object was attributed to 
the first accused and it is not in my opinion justifiable to say 
that even though he has not been proved to have intended to 
murder the child, yet he must have had some other unlawful or 
immoral purpose. 


` 


In the absence of proof of the purpose for which the 
accused caused the child to be taken away from the keeping of 
. his mother, all that we have proved is that the father of the 
child by deceitful means got the child from the keeping of his 
mother to his own. This in my judgment is not an offence 
under S. 361, Indian. Penal Code, and I am fortified in this 
opinion by the reasoning of Rankin, C.J., in the case in 
Saharali Mahammad v. Kamiguddin Mahammad|, The learned 
Chief Justice quoted with approval the decision in Emperor v. 
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Sital Prasad? as authority for the proposition that: 


“The explanation to S. 361 cannot be used to mean that, as against 
a person, who, in fact, is the civil guardian of the minor, mere de facto 
guardianship can be set up so as to convict the real civil guardian of 
an offence under S. 361.” 


I therefore find that the appellant in C. A. No. 456 of 
1937 has been wrongly convicted of an offence under S. 363, 
Indian Penal Code. I set aside the conviction and acquit him. 
The conviction of the appellant in C.A. No. 465 of 1937 also 
for abetment must be set aside for the same reason. He also 
is acquitted. The appellants have been released on bail and 
I direct that their bail bonds be cancelled. 

K.C. a Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice MOCKETT AND Me JusTICE 
Horwitt. 


Santhappa Rai and others -. Appellanis* (Defendants 


Nos. 1, 2 and 4) 
v. 


Santhiraja alias Kanthu Shetty and 


others .. Respondents (Plaintiffs 
1 and 3 and Defen- 
dants 3 and 5). 


Contract Act {IX of 1872), S. 16—Undue influence—Factors to be proved 
—Mere proof of relationship, if sufficient—Mere inadequacy of consideration 
—Whether justifies proof of fraud or undue influence—Contracts being 
clearly expressed—Interference by Court. 

Where contracts are clearly expressed the judges should resist the 
temptation of interfering with them on the ground that they know the 
business of the people making the contract better than the people know it 
themselves. Inadequacy of consideration alone is not a ground for holding 
that a contract was induced by fraud or undue influence. In deciding a 
plea of undue influence the first thing to be found is whether the party who 
is said to have induced a contract was in a position to dominate the will of 
the other.’ After that the further question arises whether the contract has 
in fact been so induced. It isa mistake to treat undue influence as having 
been established by a proof of the relationship of the parties having been 
such that the one naturally relied upon the other for advice. In such cases 
it must be shown that the influence was really undue. 

Wallis v. Smith, (1882) 21 Ch. D. 243 at 266; Tennant v. Tennant, 
L.R. 2 Scotch App. 6; Raghunath Prasad v. Sarju Prasad, (1923) 46 M LJ. 
6l0: L. R. 51 LA 101: I. L.R. 3 Pat. 279 (P. C.) and Poosathurai v. 


_Kannappa Chettiar, (1919) 38 M.L.J. 349: L.R. 47 LA.1: LL.R. 43 Mad. 
546 (P.C.), relied on. 


OL ACNE BERR te tg 


© 1 (1919) LL.R. 42 All. 146. 
+ Appeal No, 347 of 1932.. 29th October, 1937. 
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Appeal against the decree of the District Court of South 
Kanara in O. S. No. 40f 1932 (O.S. No. 95 of 1929 on the 
file of the Court of the Subordinate Judgeof South Kanara). 

B. Sitarama Rao, T. S. Raghavachari and M. K. Devaraj 
for Appellants. 


K. Y. Adiga for Respondents. 
The Court delivered the following 


Jupcments. Mockett, J.—This is an appeal from the 
judgment and decree of the learned District Judge of South 
Kanara. The suit by the plaintiffs prayed for an order to set 
aside two documents executed by the first plaintiff, Exs. E and 
F, both of which were executed on the 9th of June, 1928. In 
their plaint, they alleged that the execution of these documents 
was obtained by coercion, undue influence and fraud on the 
part of the first defendant. The plea of coercion was aban- 
doned. We are unable to find any finding with regard to fraud 
by the learned trial Judge and it would appear that the only 
ground on which he has decreed this suit is based on undue 
influence of the first defendant over the first plaintiff. 

These persons are related. The first plaintiff married 
twice and defendants 1 and 2 are rélations by his first 
wife. His second wife died in 1918. She had a daughter 
who died in May, 1928. It may be mentioned that all the 
children by the first marriage also died. So the immediate rela- 
tives of the first plaintiff, because he has no brothers and sisters 
living, are the relatives of his first wife and the relatives of 
his second wife. It is alleged in this case that this suit has 
been instigated by one Kumara Rai who is a relative of the 
first wife. There is a long history of documents in this case 
‘and it is necessary to deal with them because they unques- 
tionably bear upon the facts. The first document brought to 
our notice was Ex. A, dated 18th September, 1918, described 
as a deed of settlement. That document was executed by the 
first plaintiff and his mother and maternal aunt. It is a 
curious document but the most important part of it provides 
that the parties should be protected from the property being 
lost on account of their foolishness. It goes on to state that 
the parties thereto shall not alienate the property and they 
appoint one Manjappa as the manager. On the same day 
there was a deed of partition, Ex. V, entered into between 
these persons by which the suit properties were given to the 
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first plaintiff and his mother and aunt. It is stated in evidence 
that on the 8th May, 1926, Manjappa leased a portion of the 
suit properties to the first defendant. On the 11th June, 1926, 
and 13th June, 1927, two promissory notes were executed, 
Exs. I and II respectively, by P. W. 1 to the first defendant 
and by P. W. 1 to the first defendant’s father-in-law’s nephew. 
Money was advanced under these two promissory notes and it 
has so been found by the learned trial Judge. That is impor- 
tant because the first plaintiff denied consideration and alleged 
that these documents were not executed on the dates they pur- 
port to be executed but on the 9th June, 1928, the date of 
Exs. E and F, which are sought to be set aside in this suit. 
On the 15th June, 1927, by Ex. III, the first plaintiff wrote to 
the first defendant asking for Rs. 275 which money was paid. 
By Ex. IV dated 21st August, 1927, the first plaintiff again 
wrote to the first defendant asking for Rs. 150. On the 12th 
April, 1927, by Ex. B, a registered deed of settlement was 
executed by the first plaintiff in favour of his daughter. In 
that deed of settlement it is alleged that the deed of partition 
to which it refers was brought about fraudulently and the 
alienations made by Manjappa are stated to be void. Later in 
that document however the present plaintiff admits the deed of 
partition. On the 12th April, 1927, that is, the same day, 
there was a mortgage by Manjappa to the first plaintiff of 
some other properties and on the 30th May by Ex. D, the 
first plaintiff assigned the mortgage. These documents have 
been mentioned in some detail for this reason that the first 
plaintiff put himself forward and succeeded in impressing the 
learned Judge with the view that he was a simpleton unable to 
look after his affairs. The indications from these documents 
are entirely the other way. He seems to have been very com- 
petent in the management of hisaffairs; he executes documents, 
borrows money and when convenient, he repudiates the docu- 
ment although in the same document he re-affirms.- On the 9th 
June, 1928, Exs. E and F were executed. The first plaintiff’s 
story about that is that he then being 62 and being weak 
minded and suffering from great grief owing to the death of 
his daughter decided to go on a pilgrimage to sacred places in 
Northern India and that the first defendant a shrewd man took 
advantage of his mental state, said that he would go ona 


pilgrimage also, induced the first plaintiff to start with him 
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and brought him to Mangalore and kept him in a temple 
for a couple of days without any access to others and 
induced him to execute the documents Exs. E and F. He 
states in his plaint that the first defendant induced him 
to do so by saying that a suit was being contemplated in 
respect of his properties and that it was necessary to 
have some documents executed in order to prevent ‘people 
intending to sue from taking unlawful possession and in 
«consequence of this representation the first plaintiff was induced 
to execute Exs, E and F and a will and two promissory 
motes. The learned Judge has found that suits were actually 
‘brought later on, though unsuccessfully, by certain claimants 
to the property. Apart from that allegation, there is to be 
found in the plaint no other allegation of undue influence. The 
Ist plaintiff in his evidence—and he was his only witness— 
-agreed that he read over the documents before he signed them, 
that the fair copies were read over to him at the registration 
-office and that he took no objection on either occasion. His 
evidence is not that he was brought to Mangalore but he went 
there and his allegation that he was shut up and unable to have 
access to others was not proved. The writers and attestors to 
the documents were not called. No evidence of his family or 
of his legal or medical advisers with regard to his mental 
state was called. As has been said before, the only witness 
was himself. But the learned Judge decreed the suit resting 
his decision apparently on the following ground. He took the 
view that the Ist plaintiff was “a foolish fellow”. He held 
that he could read and write Kanarese fairly well and that he 
thoroughly understood what he was doing. He was much 
impressed with the recitals in Exs. A and V, which he says 
attest the business capacity of the Ist plaintiff in the manage- 
ment of his own affairs beyond any doubt. The recitals in 
Exs. A and V amount to this that the Ist plaintiff was incurr- 
ing debts unnecessarily. It is legitimate comment that if 
that is to be the standard on which a man’s capability to 
conduct his affairs is to be based, then a very large number of 
mankind will come into that category. But it isa strange pro- 
position that a man can utilise recitals of this sort to his own 
advantage. If that be so, it would be only necessary for an 
individual to enter into a contract with some third party 
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was non compos mentis, etc, to enable him later on to defeat his- 
subsequent contracts with other persons. Recitals of this sort 
have no evidential value. What really influenced the learned 
Judge apparently was that these transactions were entered into- 
in a hurry and for an inadequate consideration. He says: 

“The first plaintiff, who is a stupid fellow, comparatively speaking, and 
who was afflicted with sorrow at the time, entered into the transactions in a. 
hurry and when there was absolutely no necessity for his doing so.” 

It seems to me that that is directly in conflict with the 
warning given by Lord Jessel, M. R., in Wallis v. Smitht, which: 
is that where contracts are clearly expressed, the judges should 
resist the temptation of interfering with them on the ground 
that they know the business of the people making the contracts. 
better than the people know it themselves. It has been held 
with utmost clearness that inadequacy of consideration alone: 
is not a ground for holding that a contract was induced by 
fraud or undue influence. In Tennant v. Tennani®, Lord 
Westbury stated the law as follows :— 

“The transaction having been clearly areal one, it is impugned by the- 
appellant on the ground that he parted with valuable property for a most. 
inadequate consideration. My Lords, itis true that there is an equity which 
may be founded upon gross inadequacy of consideration, but it can only be- 
where the inadequacy is such as to involve the conclusion that the party 
either did not understand what he was about, or was the victim of some- 
imposition,” ` 

That dictum of Lord Westbury’s was approved and: 
applied by the Judicial Committee in Administrator-General of 
Bengal v. Juggeswar Roy8. In this case it cannot be said that. 
the considerations for Exs. E and F were themselves so grossly 
inadequate as to raise a presumption that the first plaintiff did 
not know what he. was doing or that he was the victim of some- 
imposition, The learned Judge does not seem to take into con- 
sideration in this case that there was a definite cloud on the 
title. Ex. B had been executed and although it is true that 
the daughter is dead, that document was still in existence. He- 
has found that in fact other persons did bring suits claiming 
this property. The title is by no means clear. These- 
circumstances alone are enough to explain any difference- 
between the actual consideration and an estimate of what should 
be the maximum consideration. But apart from that it would: 
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seem that the learned Judge has fallen into a further error. In 
construing S. 16 of the Contract Act, it has been held by the 
Judicial Committee in Raghunath Prasad v. Sarju Prasad), 
that an error would arise if the positions to be.ascertained in 
cases of undue influence are put:in the wrong order, They 
emphasise that the first thing to be found is whether the party 
who is said to have induced a contract was in a position to 
dominate the will of the other. After that the question arises, 
has the contract been so induced? On the second consideration 
arises the question of burden of proof. In this case, in my 
view, there is no evidence whatever that the first defendant was 
in a position to dominate the will of the first plaintiff. Who 
is he? He appears to have been a wife’s relation. There is 
nothing whatever on record in any way to suggest close 
intimacy with the first plaintiff. All we know is that this 
transaction took place and nothing else. The learned Judge 
however finds undue influence but it would seem from a con- 
sideration of his judgment that he fell into the very error con- 
cerning which Lord Shaw issues a warning-in the case above 
cited. In Poosathurai v. Kannappa Chettiar®, it is pointed out 
again by the Judicial Committee that :— 


“It is a mistake to treat undue influence as having been established by a 
proof of the relations of the parties having been such that the one naturally 
relied’ upon the other for advice.” 


Lord Shaw goes on to state that it had got to be shown 
that that influence was ‘undue. I mention this to show the 
very high degree of evidence that is required because in the 
case now under appeal there is no evidence of any relationship 
‘at all between the parties except the slight relationship by 
marriage. There is no evidence that the one was able to 
dominate the will of the other. The whole case is based on the 
fact that the learned Judge took the view that this was an 
improvident contract. He believed the first plaintiff so far as 
important issues in the case were concerned and disbelieved the 
first defendant. That is curious because the first plaintiff who 
after all was relying on his own evidence in order to prove his 
case came to Court with some very important statements which 
were found to be untrue. Rs. 1,400 was paid to the first 
‘plaintiff in cash as part consideration of this document. He 


1. (1923) 46 M.L.J. 610: L.R. 51 I.A. 101: I.L.R. 3 Pat. 279 (P.C.). 
2. (1919) 38 M.L.J. 349: L.R. 47 I.A. 1: LL.R. 43 Mad. 546 at 548 (P.C.). 
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alleged that that money was taken back by the first defendant. 
That has been found to be untrue. The promissory notes, Exs. 


and 2, he stated, were brought into existence on the 9th June, 


that no consideration passed. That has also been found to be 
untrue. It is therefore curious that the learned Judge thought 
fit to rely on this man’s evidence in any shape or form. But it 
is not necessary to disbelieve his evidence—which personally I 
do disbelieve—because I think it is sufficient to say that on his 
evidence there is no case of undue influence made out. The 
only case made out is that he executed the transfer and the 
lease which may not be to his advantage. On the other hand, 
in view of the litigation which threatens these documents, they, 
may well be to the disadvantage of the transferee. That is 
sufficient to dispose of this case. I would only add that, from 
both the documents and the evidence, so far from holding that 
the first plaintiff is a simple person, I take the view that he is 
the exact opposite. He seems to have been very well able to ` 
look after himself. It should be observed that two months 
after the execution of Exs. Eand F, he mide avoluntary settle- 
ment of the same properties to the plaintiffs 2 and 3 and 
generally comported himself throughout in a manner which 
suggests that he may easily have been trying to over-reach the 
first defendant instead of the first defendant over-reaching 
him. 

For the reasons that I have given I consider that this 
appeal should be allowed with costs throughout. 

Horwill, J.—I agree. 

B. V. V. Appeal allowed. - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING. 
S.M.R. Shanmugham Chettiar (died) l 
and another .. Appellanis* (Defen- 
dants and his L.R.) 





v. 
The Offcial Receiver, West Tanjore. Respondent (Plaintif). 


Limitation Act (IX of 1908), Art. 62—Insolvent's assignment of decrees in 
favour of another-—Annulment of assignment—Suit by Oficial Receiver for 
recovery of moneys obtained by assignee by execution of the assigned 
decrees—Limitation. i 





* S.A, No. 613 of 1933. 30th November, 1937, 
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A person was adjudicated insolvent on a petition by a creditor on 31st 
October, 1922. On 31st March, 1922, he had assigned a number of decrees 
in his favour to the appellant. The Oficial Receiver filed an application to 
have this assignment set aside and on 22nd November, 1924, the assign- 
ment was duly annulled by the Insolvency Court. Subsequently in March, 
1930, after an appeal against the annulment to the High Court had been dis- 
missed, the Official Receiver filed a suit to recover from the assignee what- 
ever moneys he had actually collected in execution of decrees transferred to 
him by the insolvent. On the question which article of the Limitation Act 
applied to the case, whether a distinction should be made between the two 
periods, namely, that between the assignment and the date of the order 
annulling the assignment and the period subsequent to the order above 
mentioned, 


Held, that Art. 62 of the Limitation Act applied to the suit as a whole and 
that any money collected by the assignee at any date more than three years 
before the filing of the present suit could not be recovered. 

Baijnath Lala v. Ramdoss, (1914) 27 M.L.J. 640: LL.R. 39 Mad. 62; 
Municipal Council, Dindigul v. Bombay Co., Ltd., (1928) 56 M.L.J. 525: LL. 
R. 52 Mad. 207 and Sivaramaraju v. Secretary of State for India in Council, 
(1934) 68 M.L.J. 630, relied on. 


Appeal against the decree of the District Court of 
Coimbatore in A. S. No. 145 of 1932 preferred against the 
decree of the Court of the Subordinate Judge of Ootacamund 
in O. S. No. 73 of 1930. 


K. Rajah Aiyar for Appellants. 
K. S. Desikan for Respondent. 


The Court delivered the following 

JupGMENT.—On the 31st of October, 1922, one Swaminatha 
Chettiar was adjudicated an insolvent on a petition presented 
by a creditor of his on the preceding 24th April. On the 31st 
March, 1922, the insolvent had assigned a number of decrees 
to the appellant in this case. The Official Receiver filed an 
application to have this assignment set aside and on the 22nd 
of November, 1924, the assignment was duly annulled by the 
Insolvency Court. Subsequently in March, 1930, after an 
appeal against the annulment to the High Court had been dis- 
missed, the Official Receiver filed a suit to recover from the 
appellant whatever money he had actually collected in execu- 
‘tion of the decrees which had been assigned to him. The only 
question at issue in this appeal is one of limitation. Both the 
Courts below have held that a distinction should be drawn 
‘between the two periods (1) that between the assignment and 
the date of the order annulling the assignment and (2) the 
period subsequent to that order. With regard to the first 
period they held that the suit was governed by Art. 120 and 
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with regard to the second period that it was governed by 
Art. 62.. It is-argued for the assignee in second appeal that 
Art. 62 ought to be applied to both periods. 


Art. 62 runs as follows: 


“ For money payable by the defendant to the plaintiff for money received’ 
by the defendant for the plaintiff’s use.” 


and time begins to run from the date when the money is- 
received and the period of limitation is three years. It is 
argued for the respondent (the Official Receiver) who accepts 
the point of view which commended itself to the Courts below, 
that if a man receives money which at the time he receives it 
he is. legally entitled to receive, he cannot be said to be receiv- 
ing it for the use of some one else who may subsequently 
be declared to be entitled to the money by some judicial. 
decision, and therefore that any money which in this case was. 
received between the date of the assignment and the date of 
the order annulling the assignment could not be said to have 
been received by the appellant for the use of -the Official 
Receiver. This argument is not without some force and not 
without its practical convenience, and it has been supported by 
certain authorities derived from the High Courts of Calcutta - 
and Allahabad, upon which the District Judge also relied. But. 
the trend of authority in this Court is distinctly against it. 
The cases cited by the appellant, Baijnath Lala v. Ramdoss\+ 
Municipal Council, Dindigul v. Bombay Co., Lid.2 and Sivarama- 
raju v. Secretary of State for India in Council are all cases in 
which the defendant at the time of receipt of the money had a 
legal right to receive it, and, in spite of that fact, it was held 
by this Court in all those cases that Art. 62 applied to the suits, 
Baijnuth Lala v. Ramdossi and Municipal Council, Dindigul 
v. Bombay Co., Lid.2, are Bench decisions which are binding 
upon me in the hearing of this appéal. The learned advocate 
for the respondent has been unable to show me any subsequent 
decision of this High Court in which any doubt has been 
thrown upon any of the three decisions already referred to. 
That being so, I must hold that the learned District Judge was 
wrong in making the distinction which he made between the 
two periods concerned in this case and decide that Art. 62 
applies to the suit as a whole and therefore that any money, 





(1914) 27M LLJ. 640: I.L.R. 39 Mad 
2. (1928) MLJ. 525: LL.R.52 Mad. 207. 3. A 68 M.L.J. 630. 
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collected by the. defendant-appellant at any date more than 
three years before the filing of the suit cannot be recovered in 
this suit. . 

The decree of the lower appellate Court will be modified 
accordingly. Costs of this appeal and of the appeal before the 
District Judge must be paid by the respondent here out of the 
estate of the insolvent in his hands. 

Leave to appeal is refused. 

K. C. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice NEWSAM. 


Sangapu Sangayya and others .. Petitioners* (Respon- 
‘ dents 2 to 4) 
D . 
Pannala Venkatalakshmi Narayana 
Sastri and another .. Respondents (Petitioner 


and Ist Respondent). 
Hindu Religious Endowments Board Act (XX of 1863)—Suit under 


S. 84 (2)—Person interested in temple who appeared before the Board—If 
proper or necessary parties to the suit.. 


_ Where in an application by a trustee of a temple before the Endowments 
Board for a declaration that the temple was an excepted temple, the Board 
issued notice to persons interested to appear before it, such persons are 
proper parties, though not necessary parties, to a suit by the trustee under 
`S. 84 (2) of the Act to set aside that order of the Board. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
‘Government of India Act, 1915, praying the High Court 
to revise the order of the District Court of Guntur, dated 24th 
December, 1936 and made in O.P. No. 35 of 1936. 

B. Somayya for Petitioners. 


P.V. Rajamannar, K. Subba Rao and T. V. Ramanatha 
Aiyar for Respondents. 


The Court delivered the following 

Jupcment.—I do not see why respondents 2 to 4 should 
tbe removed from the record. Under S. 84 of the Hindu 
Religious Endowments Act the trustee of Sri Maleswaraswami 
‘Temple in Guntur town moved the Board to declare the temple 
an excepted temple. The Board issued notice to all persons 
interested. The three present petitioners came forward and 








* C.R.P. No. 90 of 1937. 29th September, 1937. 
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successfully opposed the trustee’s application. The Board held 
that the temple was non-excepted. 

The trustee moved the District Court under S. 84 (2) of 
the Act to set aside that order and made the present petitioners 
respondents to his petition. 

A question seems to have arisen in the District Court as 
to whether the petitioners were necessary parties and the 
learned District Judge has held that they are not, on the 
grounds that no relief is asked for against them and the 
Board may be trusted to support its own order. 

I am of opinion that since petitioners were proper parties 
in the petition under S. 84 before the Board, they are proper 
though perhaps not necessary parties to the application before 
the District Judge under S. 84 (2). 

I allow this petition. There will be no order as to costs. 

S. V. V. m Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. Jusrice VENKATARAMANA Rao. | 
Sundararajulu Naidu and others .. Appellanis* (Defendants 

J to7) 
v. : 
B. Papiah Naidu .. Respondent (Plaintiff). 


Grant—Crown grani—Creation of successive life estates—Validity— 
Exemption of property from sale in execution—Civil Procedure Code (V of 
1908), S. 60-—Appointment of receiver in execution—Crown Grants Act (XV 
of 1895), S. 3. 

It is competent for the Crown to make a heritable grant providing fora. | 
succession of limited interests each grantee taking the estate for life. And 
by virtue of the limited nature of the grant the property falls within the 
exceptions to S. 60 of the Civil Procedure Code, and cannot be sold at the 
instance of the decree-holder. But itis open to the Court in such a case to 
appoint a receiver and direct that the rents and profits may be collected by 
him and appropriated for the use of the creditors. 

Gulabdas Jugjivandas v. The Collector of Surat, (1878) L.R. 61.A. 542 
LL.R. 3 Bom. 186 (P.C.) ; Sheo Singh v. Raghubans Kunwar, (1905) 15 M.L. 
J. 352: L.R. 32 LA. 203: 1.L.R. 27 All. 634 (P.C.) and Nawab Bahadur of 
Murshidabad v. Karnani Industrial Bank, Lid., (1931) 61 M.L.J. 208: L.R. 58 
LA. 215: LL.R. 59 Cal. 1 (P.C.), relied on. 

Rama Rao v. Srinivasiah, (1932) 35 L.W. 395 and Vaidyanatha Aiyar v. 
Yogambal Ammal, (1926) 51 M.L.J. 695: I.L.R. 50 Mad. 441, considered. 


Appeal against the order of the Court of the Subordinate 
Judge of Chingleput dated 5th October, 1934 and made in 
M. P. No. 444 of 1933 in O. S. No. 63 of 1933, 


* A. A. O. Nos. 101 of 1935 and 220 of 1936, 4th February, 1938, 
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The appeals came up in the first instance before their 
Lordships Burn and Abdur Rahman, JJ. The Court delivered 
the following differing 

Jupcments. Burn, J~—This is an appeal from an order 
in execution passed by the learned Subordinate Judge of 
Chingleput. 

The appellants were sued by the respondent in O. S. 
No. 63 of 1933 on the file of the Subordinate Judge of 
Chingleput on foot of a promissory note executed by the first 
appellant, the fourth appellant and the father, since deceased, 
of fifth, sixth and seventh appellants. The second and third 
appellants are minor sons of the first. In execution of the 
decree granted to him in the suit, the respondent prayed for 
attachment and sale of the entire shrotriem rights of the 
defendants in the village of Irungattukottai. The learned 
Subordinate Judge overruled the objections of the defendants 
and ordered attachment and sale. This appeal is by the 
judgment-debtors. 


Irungattukottai is a jaghir granted by order of Lord Clive 
to the predecessors of the defendants in 1802. It was granted 
in order to compensate the “ Mocassahdar” of that date for 
the loss to which he would be subjected by reason of the 
abolition of the previous system of policing the country. The 
compensation took the formof confirming the villages formerly 
held on Mocassah tenure to the holders and their heirs on 
shrotriem tenure. The deed of grant concludes with the 
following stipulation: 


“You are to understand that the said village is not alienable by gift, sale 
or Otherwise, but in default of legal heirs the said village shall revert to the 
Hon’ble Company.” 


At the time of the inam settlement it was proposed to 
enfranchise this inam, imposing one-eighth quit-rent, but this 
was not done, because the inamdar at the time was a minor, 
and the Collector of the District desired the Inam Commissioner 
to leave it on the existing tenure till the minor should attain 
his majority. This is therefore an unenfranchised inam. 


The contention of the appellants is that the jaghir cannot 
be sold in execution because of the prohibition against aliena- 
tion in the original grant, the terms of which, as the learned 
Subordinate Judge observes, are still in force. The learned 
advocate for the appellants relies on S. 3 of the Crown Grants 
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Act (XV of 1895), the terms of which are: 


All provisions, restrictions, conditions and limitations ever contained in 
any such grant or transfer as aforesaid shall be valid and take effect 
according to their tenor any rule of law, statute or enactment of the legis- 
lature to the contrary notwithstanding.” 


The respondent on the other hand relies on the terms of 
S. 60 of the Code of Civil Procedure, where it is enacted :— 


“ The following property is liable to attachment and sale in execution of 
a decree, namely, lands, houses . . . . and, save as hereinafter mentioned, 
all other saleable property, movable or immovable, belonging to the 
judgment-debtor, or over which or the profits of which he has a disposing 
powér which he may exercise for his own benefit. ge 


There can beno doubt about the fact that this jaghir comes 
within the terms of S. 60 of the Code of Civil Procedure. It 
is certainly saleable property over the profits of which the 
judgment-debtors have a disposing power which they may 
exercise for their own benefit. This is clear from the terms 
of the grant. Para. 3 of the Purwana runs as follows :— 

` “The Governor-in-Council having commuted the Russooms and Marahs 
cessable on the village of Erunguad cottah for money rent, you are entitled 


to collect those Russooms and Marahs at the rate entered in the dowle of 
fasli 1210 and to appropriate the amount to your own use.” 


No words could have given the grantee a fuller power of 
disposing of the profits of the village for his own benefit than 
is given by these words. Hence it is clear that the village is 
saleable in execution under the terms of the Civil Procedure 
Code. The only question is whether the restriction on aliena- 
tion, made valid by S. 3 of the Crown Grants Act, renders it 
unsaleable. 


This jaghir is neither more nor less than a personal inam 
granted to a particular person as compensation in lieu of pay- 
ment for services which had become unnecessary. The grantor 
undoubtedly intended it to descend to the heirs of the grantee, 
and it was probably with that object in view that the prohibi- 
tion against alienation was inserted. I do not accept Mr. 
Narasimhachari’s argument that the prohibition was inserted 
solely in the Government’s interest, that is, in order to enable 
the Government to resume the inam if the condition should be 
violated. The penalty for violation of the condition is not ` 
stated in the deed of grant. I am even prepared to assume that 
the prohibition against alienation was made in the interests of 
the grantee and of his heirs. But the form of the prohibition 
itself shows that the prohibition, like the grant, was addressed 
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to a particular person: “ You, are to understand that the said 
village is not alienable by gift, sale or otherwise. . .” This 
is in terms a warning to the grantee that he could not alienate 
the village by gift, sale or otherwise. It needs no argument 
to show that the Governor-in-Council could notissue a declara- 
tion, having the force of law, to the effect that the village 
could never be transferred by the operation of law. In the 
‘Murshidabad casei relied on by the learned advocate for the 
appellants, the corpus of the property was made inalienable 
for ever, not by the terms of the indenture between the 
Secretary of State and the Nawab Bahadur of Murshidabad, 
but by the Murshidabad Act (XV of 1891). A special Act 
of the Legislature was necessary to effect that purpose. The 
Murshidabad case gives no support to the appellants’ claim. 


v. Sri Venugopal Rice Mills, Lid.2, but that case is quite 
irrelevant to the question now under discussion; the land in 
that case was burdened with the performance of a service of 
a public nature. Nor can the appellants get any assistance 
from the case of Basangowda v. Irgowdatti8. That was a 
case of a dispute between a Hindu widow and a reversioner, 
in which it was held that the widow’s interest in the property 
could not be attached in execution of a decree. There was a 
compromise between the widow and the reversioner by which 
the widow agreed to keep the property for her lifetime, and 
undertook not to sell or mortgage the same. It was held that 
the compromise was a family arrangement not amounting to a 
transfer of property within the meaning of S. 10 of the 
Transfer of Property Act, and that the widow only retained 
an interest in the property restricted in its enjoyment to 
herself personally. Fawcett, J., held that the widow conse- 
quently “ had no power of disposal of the usufructuary interest 
of the lands”, Mr. Visvanatha Sastri has quoted also the case 
of Rajendra Narain Singh v. Sunder Bibis, butin that case the 
Privy Council held expressly that the judgment-debtor had 
no more than a right of maintenance, which was not attachable 


g 1, (1931) 61 M.L.J. 208: L.R. 58 1.A.215:1L.L.R. 59 Cal. 1 (P.C.): 
Los 2. (1922) 42 M.L.J. 477 : L.L.R. 45 Mad. 620 (F.B.). 
3. (1922) I.L.R. 47 Bom. 597, 
4, (1925) 49 M.L.J. 244: L-R. 52 I.A. 262: I.L.R. 47 All. 385 (P.C.). 
87 3 : 


Mr. Visvanatha Sastri for the appellants quoted Anjaneyalu . 
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and saleable by reason of S. 60 (1) (n) of the Code of 
Civil Procedure. 

There is authority in this Court for the view that this 
jaghir can be attached and sold in execution. This case is. 
precisely similar to Rama Rao v. Venkatannagari Srini- 
vasiahi and the learned Subordinate Judge was in my opinion 
right in following the decision of Curgenven, J., in that case, 
I would also refer to Vaidyanatha Aiyar v. Yogambal Ammal?, 
where it was held that unenfranchised personal inams can be 
alienated in spite of the prohibition against alienation in the 
Inam Settlement Rules. Such an alienation, Ramesam, J., 
observes, is not void, though prohibited. It may be ignored 
by the Government, but so long as the Government do not 
step in to enforce their rights, it is not open to question by 


‘others. The same principle, I think, is applicable in the 


present case. Whether the Government can or cannot resume 
the grant in case the jaghir is sold away from the jaghirdar’s. 
family is a question which has not arisen, and the learned 
Subordinate Judge has very properly not decided it; what is. 
certain is that no party other than the Government can have 
any right to avoid the transfer which may follow on the Court 
sale. 

Mr. Narasimhachari for the respondent contended that 
the judgment-debtors were estopped from alleging that the 
jaghir could not be sold. This contention is based partly on. 
the fact that some of the judgment-debtors signed a memo.. 
consenting to execution against their immovable properties, 
and partly on the fact that in 1884 the then jaghirdar- 
mortgaged with possession some portion of the jaghir. I see 
no reason to discuss this matter at length, because (a) it is 
unnecessary to do so, and (b) there are no pleadings in the: 
case on which an issue of estoppel could have been framed. 


In my opinion, the decision of the learned Subordinate 
Judge is correct and this appeal should be dismissed with costs.. 


Abdur Rahman, J.—The village of Eroongaud Cottah in 
the Zamindari of Sriperumbudur, now known as Irungattu-. 
kottai, was granted undera Purwana dated the 31st of August,. 
1802, by Lord Clive, then a Governor of Madras, to one 





- 1. (1932) 35 L.W. 395. 
«2 (1926) 51 M.L,J. 695; LL.R. 50 Mad. 441, 
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Sreeram Singama Naick and was chargeable with an annual 
rent of Pagodas 50 (amounting approximately to Rs. 175) 
including Russoom and Marahs. The following are the 
important conditions of this Purwana :— 

2nd: “In consequence of the foregoing resolution the Governor-in- 
Council confers on you the village of Eroongaud Cottah in the Zamindari of 


Sriperumbudur on shrotriem tenure, chargeable with an annual rent of 
- Pagodas 50 including Russom and Marahs. 


3rd: “The Governor-in-Council having commuted the Russooms and 
Marahs sessable on the village of Eroongaud Cottah for money rent, you are 
entitled to collect these Russooms and Marahs at the rate entered in the 
Dowle of Fasli 1210 and to appropriate the amount to your own use. 


4th: “The Governor-in-Council confirms to you and your heirs the 
village of Eroongaud Cottah as shrotriem so long as you discharge the rent 
and are obedient to the laws and regulations established or to be established, 
under the authority of the Governor-in-Council (torn) time being. 

Sth: “In confirming to you and your heirs as shrotriem the village of 
Eroongaud Cottah you are to understand that the said village is not alienable 
by gift, sale or otherwise, but in default of legal heirs, that the said village 
shall revert to the Hon’ble Company.” 


In execution of a decree obtained by the respondent 
against the present holders of that village (presumably the 
heirs of the original grantee) the decree-holder applied for 
attachment of the jaghir and desired the Court to sell it to 
satisfy his judgment-debt. On behalf of the jaghirdars, it was 
contended that the village was not saleable in execution. This 
contention did not find favour with the Subordinate Judge and 
the judgment-debtors have now come to us in appeal. In his 
arguments the learned Counsel for the appellants has mainly 
relied on S. 60, Civil Procedure Code and S, 3 of the Crown 
Grants Act (XV of 1895) and contended that inasmuch as 
the judgment-debtors did not have a disposing power on the 
village, covered by the grant, which they could exercise for 
their own benefit and as the conditions in the grant have been 
declared to be valid under S. 3 of the Crown Grants Act, the 
jaghir falls within the exception to S. 60, Civil Procedure 
Code and could not be sold at the instance of the decree-holder. 


During the course of arguments, it was admitted, and 
indeed, it is clear from the terms of the Purwana itself 
granted by Lord Clive, that the aforesaid grant and other 
similar grants were nothing short of gifts granted by way of 
compensation to the Police employees who held lands or 
villages under Mocassah tenures to start with but which were 
subsequently changed by the Government into shrotriem 
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tenures. It will be clear from the terms of this grant that the 
gift was not made for any services of a public-nature, but was 
made purely out of consideration to compensate the police 
employee for the loss which he was expected to suffer on 
account of a change in the nature of his tenure. 


It has been contended on behalf of the decree-holder that 
having regard to the fact that the grantee was only entitled to 
recover certain rents and land revenue, the land being in 
possession of persons holding permanent rights, the grant 
should be held to consist of the right of collecting rents and 
profits merely and not of the corpus of the village. It was 
also urged that paragraph 5 of the grant should be so 
construed as to have been inserted for the benefit of the 
Government alone. It was further argued that the judgment- 
debtors should not be allowed to take advantage of it as 
against their own creditors, particularly when they have been 
alienating it by way of hypotheca themselves and consented 
even in the decree under execution, which was based on a 


‘compromise, that the decree-holder would have the liberty to . 


proceed against immovables. A plea of estoppel was thus 
being raised for the first time in this Court. In any case it 
was alleged that the property which has now been attached 
does not fall within the exceptions of S. 60, Civil Procedure 
Code and is-therefore saleable. It was also argued on behalf 
of the decree-holder that this provision in the grant was of a 
purely personal character and did not run with the land. 
Having read the terms of the grant as a whole, I am of 
the opinion that the last contention of the decree-holder is not 
correct and the provisions contained in cls. 4 and 5 of the 


‘grant were not meant to be personal in character but were 


intended to run with the land. Having regard to the various 
clauses of the Purwanah I would also repel the contention that 
the jaghir consisted of rents and profits only or that the village 
did not form the subject-matter of the grant. The construc- 
tion which has been attempted to be placed on them is 
incorrect. They are quite clear and admit of no doubt both as 
to their intention and meaning. 

As to the plea of estoppel even if it is permitted to be 
raised in this Court for the first time, there is no force in the 
decree-holder’s contention. The compromise was entered into 
between the decree-holder in O. S. No. 63 of 1933 and 
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appellants 5 to 7 alone who were judgment-debtors in that case, 
while the decree was ex parte as against the other defendants, 
This means that the appellants 1 to 4 did not agree to the 
terms of the compromise and out of the defendants who did so, 
defendants 6 and 7 were minors. The attention of the Court 
does not appear to have been directed to the question whether a 
compromise of this nature was advantageous to the minors 
(defendants 6 and 7) and no leave appears to have been granted 
by the Subordinate Judge who passed an ex parte decree. This 
means that the salutory provisions contained in O. 32, r. 7, 
Civil Procedure Code, were not observed by the Court at the 
time when the compromise was being recorded. It may be 
contended that this decree was passed not on account of a com- 
promise which was arrived at between the guardian for the 
minors and the plaintiff, but on account of the fact that the 
guardian ad litem had merely abandoned his defence and the 
sanction of the Court was not therefore requisite for the pur- 
pose. In view of the following term in the statement of 
Counsel for the parties, which is being relied upon by the 
decree-holder now, that the “ plaintiff will have liberty to 
proceed against immovables in the meanwhile’’,.the conten- 
tion would have no force. Moreover, defendants 2 and 3 were 
also minors, and there is no mention of this fact in the order 
of the Court which passed the decree. In the circumstances, 
I do not think any question of estoppel really arises as against 
defendants 1 to4or6and 7. In my opinion no useful pur- 
pose would be served by going into.this question even as 
regards defendant 5, as the question whether the village is 
attachable and saleable would have to be decided on its own 
merits, even if raised by one of the defendants. The second 
ground of estoppel which was pleaded on behalf of the decree- 
holder was based on the jaghirdar’s conduct in mortgaging 
a portion of the grant with someone else in 1884 (Ex. D) and 
in mortgaging a portion of this very village with possession 
with the decree-holder himself in 1921 (Ex. B). No evidence 
has been led to show that the decree-holder did not know the 
real state of affairs, that is, the terms of Lord Clive’s grant, 


and was induced to act merely on the representations of the 
judgment-debtors. In the absence of any such evidence which 
it was the decree-holder’s duty to adduce, this ground of estop- 
pel must also be decided against the decree-holder. 
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The next contention is as regards the right of the decree- 


' holder to attach and sell the village. Under S. 60, Civil Pro- 


cedure Code, the property to be attached must be— 

(1) Saleable property belonging to the judgment-debtor, 
or : 

(2) Over which or the profits of which he has a dis- 
posing power which he may exercise for his benefit. 

The question therefore is, is the village saleable? Under 
the terms of the Sanad or Purwana, the grantee and his heirs 
are restrained from alienating the village by ‘gift, sale or 
otherwise’. That this restriction on alienation is valid and 
binding on the holder of the village for the time being, cannot 
be doubted in view of S. 3 of the Crown Grants Act. I need 
only refer to the decision of the Division Bench in Secretary 
of State for India v. Raja Parthasarathy Appa Raol, where a 
similar restriction on alienation in a grant by the East India 
Company was held to be valid. Once the said restriction is held 
to be valid, the village must be held to be a property which is 
neither saleable nor one over which the judgment-debtor has 
any disposing power within the meaning of S. 60, Civil Pro- 
cedure Code. The counsel for the respondent placed a great deal 
of reliance on Rama Rao v. Venkatannagari Srinivasiah®. But 
the ruling has no application to the facts of the present case. 
First of all, the terms of the grant under which the jaghir was 
created in that case are not known. Moreover, it was admit- 
ted in that case that the jaghir consisted of a grant of land 
revenue. In this case as pointed out above, a reference to the 
Purwana by Lord Clive points clearly to the conclusion that 
the corpus of the village was granted and that the grant was 
not that of land revenue merely. Basing his decision on the 
fact that the jaghir consisted ofa grant of land revenue, 
Curgenven, J., had held that the jaghir—not being a pension 
—did not fall within the exceptions contained in S. 60, Civil 
Procedure Code, and was held to be saleable. The other 
authority relied upon by Mr. Narasimhachari, counsel for the 
respondent, was Vaidyanatha Aiyar v. Yogambal Ammal. A 
reference to the authority would show that the question 
whether the property involved in that case was saleable or not 
did not arise in that case. There is no reference to S.. 60, 

1. (1925) 50 M.L.J. 699: LL.R. 49 Mad. 349. 


2. (1932) 35 L.W. 395. 
3. (1926) 51 M.L.J. 695: LL.R. 50 Mad, 441. 
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Civil Procedure Code, in the whole of the judgment. The 
only two questions which arose in that case were firstly whether 
in view of S, 4 of the Pensions Act, the suit was maintainable 
in Civil Courts and secondly, whether the devise by will to the 
widow contravened certain provisions of the Inam Rules of 
lth October, 1859. In this particular case the Inam Rules 
passed in 1859 or their interpretation are not relevant, and I 
would therefore hold that this authority also has no applica- 
tion to the facts of the present case. 


In view of what I have said above, 1 would hold that the 
condition imposed by Lord Clive on behalf of the East India 
Company in cl. 5 was valid and binding, and was not inserted 
in the interest of the Government alone. I would therefore 
hold that the corpus of the property could not be sold. 


But under the terms of the grant, the right to enjoy the 
rents and profits during the time of their natural lives, has 
been given to the grantee and his heirs and the judgment- 
‘debtors have a disposing power over the rents and profits of 
the village which they may exercise during their lifetime for 
their own benefit. 


Not having the power of disposal over the corpus of the 
property, they cannot be held to have any power to deal with 
its income beyond the period of their natural lives. Their 
Lordships of the Privy Council while construing similar terms 
contained in Murshidabad Act (XV of 1891) which was 
enacted only with the object of confirming and giving effect to 
-an indenture between the Secretary of State for India and the 
then Nawab Bahadur of Murshidabad arrived at the same 
conclusion (Nawab Bahadur of Murshidabad v. Karnani Indus- 
trial Bank, Lid.1). Following the principles laid down in this 
case I hold that although the corpus of the village now pro- 
posed to be sold is neither attachable nor saleable, yet its pro- 
fits and income are so during the principal judgment-debtors’ 
lifetime. The next question then is as to what order would be 
most appropriate in these circumstances. In another case 
which was brought to our notice by the Counsel for the appellant 
and published in Rajendra Narain Singh v. Sunder Bibi?, the 
Judicial Committee of the Privy. Council took the view that 





1. (1931) 61 M.L.J. 208: L.R. 58 I.A.215: IL.R. 59 Cal. 1 (P.C.). 
2, (1925) 49 M.L.J. 244: L. R. 52 I.A. 262: LL.R. 47 All. 385 (P.C.). 


Sundara- 
rajulu 
Naidu 

V, 
Papiah 
Naidu., 


Sundara- 
rajulu 
Naidu 


v, 
Papiah 
Naidu. 


696 ‘THE MADRAS LAW JOURNAL REPORTS. [1938 


although the appellant’s interest in the villages, being a right 
to future maintenance, was exempted under S. 60 (1), Civil 
Procedure Code, for attachment and sale, yet a receiver was. 
ordered to be appointed to realise rents and profits with a 
direction to pay a sufficient and adequate sum for the main- 
tenance of the appellant and his family and to apply the 
balance to the liquidation of the decree. It is true that the 
rents and profits of the village over which the judgment- 
debtors are held to have a disposing power could be sold for 
the period during which the judgment-debtors are alive. But 
the better relief in the circumstances of this case appears to be 
thata receiver be appointed in this case for the purpose of 
collecting rents and profits of the village until such time as the 
debt is paid off or the judgment-debtors are alive. 


For the reasons given above I would accept the appeal 
and order the appointment of a receiver of the village, now 
desired to be sold, with the object of collecting its rents and. 
profits and direct that after defraying the cost of collection, 
the balance be paid to the decree-holder towards the satisfac- 
tion of his decree. In the event of the decree having been 
satisfied or in the event of the death of the principal judg- 
ment-debtors 1 and 4, whichever event happens earlier, the 
receiver will be removed by the Court and the corpus of the 
property covered by the Purwana will be handed over to the 
judgment-debtors or their legal heirs as the case may be. - 

The appointment of receiver is being left to the lower 
Court which is directed to appoint one after listening to the 
suggestions of the parties and their objections if any. 


In view of the fact that the appeal has partially succeeded, 
I would leave the parties to bear their own costs incurred by 
them in this and the lower Court. 

C.M.A. No. 101 of 1935. 

Jupcments. Burn, J.—In consequence of my judgment 
in A. A. O. No. 220 of 1936, I must hold that the learned Sub- 
ordinate Judge’s order making the attachment absolute, was 
correct and that this appeal also should be dismissed with costs. 

Abdur Rahman, J.—In consequence of my judgment in 
A.A. O. No. 220, I must hold that the Subordinate Judge’s’* 
order making the attachment absolute was wrong and the 
appeal should be accepted. 
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I would however leave the parties to bear their own costs 
as I have ordered in the main appeal. 

As my learned brother takes a different view the appeal 
must be laid before a third Judge. 


These appeals having been referred to a third Judge for 
opinion in view of the differing judgments above, came on for 
hearing on Friday, the 12th day of November, 1937, before 
Venkataramana Rao, J. 

A.V. Viswanatha Sastri for Appellants. 


C. Narasimhachari and M.E. Rajagopalachari for Respon- 
dent. 


‘The Court delivered the following 


Jupcment. This Civil Miscellaneous Appeal has been 
referred to me in consequence of a difference of opinion 
between my learned brothers Burn, J. and Abdur Rahman, J. 
The point in controversy in the appeal is whether the 
plaintiff is entitled to attach and sell the village of Eroongaud 
Cottah in execution of a decree in O. S. No. 63 of 1933 
obtained against the defendants. The suit which resulted 
in the decree was laid on a promissory note executed by defen- 
dants 1 and 4 and the father of defendants 5 to 7. Defendants 
2 and 3 were impleaded in the suit as the sons of the Ist 
defendant. In execution of the said decree an application was 
made to attach the suit property under O. 21, r, 54 and have 
the same sold under O. 21, r. 66. The defendants preferred 
objections both to the attachment and sale on the ground that 
the property is inalienable and therefore not liable to be 
attached and sold. The said village was granted to one 
Sriram Singama Naick, a Poligar of the district of Tripassore 
on the Ist of August, 1802, by Lord Clive on behalf of the 
East India Company by a deed of grant bearing the said date. 
The object of the grant was to make a permanent provision 
for the grantee and his heirs as compensation for the loss 
sustained by resumption of the emoluments attached to the 
office which was carried out in consequence of a policy 
enunciated by the then Government of abolishing all emolu- 
ments granted in support of the police establishments—(vide 
cl. 5 of the Permanent Settlement Regulation XXV of 1802). 
After stating in paragraph 2 that the grant was made to 


the grantee in pursuance of that policy, it proceeds to indicate 
S i 
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Sundara- the nature of the interest conferred on the grantee and his 


ae heirs, and in paragraph 3 the nature of the interest is des- 
v. ribed : 
Papiah cribed thus 
Naidu. “You are entitled to collect those Russooms and Marahs at the rate 
entered in the dowle of Fasli 1210 and to appropriate the amount to your own 
” 


use 

In paragraph 4 it is distinctly stated that the grant was to 
the grantee and his heirs. Paragraph 5 is important and it 
runs thus: 

“In confirming to you and your heirs as shrotriem the village of Erron- 
gaud Cottah you are to understand that the said village is not alienable by 
gift, sale or otherwise, but in default of legal heirs, that the said village 
shall revert to the Honourable Company.” 

The word ‘You’.in the sentence ‘You are to understand’ 
will, having regard to the context, include both Singama Naick 
and his heirs referred to in the previous passage. The confir- 
mation of the grant to the grantee and his heirs is repeated in 
paragraph 5 so as to emphasise that the restriction on alienation 
is imposed on both the grantee and his heirs. It appears to me 
that the intention of the East India Company in conferring this 
grant was not to make an absolute grant to Singama Naick 
but to confer on him a limited interest to enjoy the rents and 
profits. of the village for his life and a similar interest on his 
heirs who will succeed him. It cannot be doubted that it is 
competent to the Crown to make such a heritable grant 
providing fora succession of limited interests, each grantee 
taking the estate for life. In Gulabdas Jugjivandas v. The 
Collector of Surati, a similar grant came up for consideration 
before their Lordships of the Privy Council. In that case the 
grant was made by the East India Company in 1800 to one 
Najamooddin, who was the Commander-in-Chief of the forces 
of the Nawab, and was called the Buckshee. 


As the administration of the City of Surat was taken over 
by the East India Company it was thought incumbent and 
proper that some suitable provision should be made for the said 
Buckshee and his descendants. In pursuance of this object 
they made a grant of a jaghir to the said Najamooddin and his 
children. The grant clearly stated that Najamooddin with his 
children or descendants after the deduction of the income of 





1, (1878) L.R.6 I.A. 54: LL.R, 3 Bom. 186 (P.C.). 
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the jaghir according to the particulars given at the foot of 
the sanad shall receive from the Government a certain sum and 
the mehals which were provided as jaghir was mentioned in 
the schedule to the sanad. In that case, one of the descendants 
Moinooddin executed a mortgage of some of the mehals and a 
suit was filed on the mortgage and a question arose what was 
the nature of the interest possessed by the said Moinooddin and 
whether he could bind his descendants or his co-heirs. The 
Collector who was then in possession of the property denied 
the liability of the mortgagee to claim any payment of the 
income of the said property after the death of Moinooddin on 
the ground that he had only a life interest in the property. 
Their Lordships upheld the contention. After stating that it 
‘was the intention of the East India Company to make a perma- 
nent provision for the family of the said Buckshee, their 
Lordships observed thus: 

“Their Lordships, having regard to the peculiar character of this grant 
‘from the Government under the circumstances which have been related, and 
with the objects which it expresses have come to the conclusion that the 
‘Court of Bombay was right in treating it as conferring upon the descendants 
-of Najamooddin, who would be entitled under it, an estate for life and for 
Jife only.” 

In answer to an argument whether it is open to the East 
India Company to create stich an estate, their Lordships made 
the following observation: 

“Their Lordships may observe that they are not prepared to affirm that 
all the considerations applicable to grants from private persons apply to 
grants from the state.” 

In Nawab Bahadur of Murshidabad v. Karnani Industrial 
Bank, Ltd.1, a grant of a similar description came up again for 
consideration before the Privy Council. The grantee in that 
case was the eldest son of the Nawab Nazim of Bengal, Bihar 
and Orissa. He agreed to relinquish this title with its appur- 
tenant rights in consideration of his receiving the titles of 
Nawab Bahadur of Murshidabad and Amir-ul-Omrah and also 
in consideration of provision being made for the maintenance 
of the said dignity. There was a contract entered into between 
the Government and the grantee which was evidenced by an 
indenture dated the 12th March, 1891. The Secretary of State 
on behalf of the Government covenanted for the due mainten- 





1. (1931) 61 M.L.J. 208: L.R. 58 I.A. 215: IL.R. 59 Cal. 1 (P.C.). 
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ance and support of the said titles to pay to the grantee and his 
lineal heirs male in perpetuity a particular sum and agreed that 
the immovable properties mentioned in the schedule to the 
indenture should be held and enjoyed by the grantee and such 
one among his lineal heirs male as may be successively entitled 
to hold the said titles in perpetuity with and subject to the 
incidents, powers, limitations and conditions as to inaliena- 
bility and otherwise. The conditions as to inalienability ran 
thus: 

“ The said Nawab Bahadur shall not, nor shall any of his successors in 
the said titles, sell, mortgage, devise or alienate the said properties respec- 


tively or any of them otherwise than by lease or demise for a term not 
exceeding 21 years and under a rent without bonus or salami.” 


This indenture was later confirmed by an Act called the 
Murshidabad Act (XV of 1891). Their Lordships held that 
the Act rendered the property inalienable and observed that the 
Nawab for the time being was only a limited owner with power 
to draw the rents in question during the period of his life. 
Though they held the property to be inalienable, they observed 
that a receiver could be appointed to appropriate the rents and 
profits for discharging the debts of the creditors as the Nawab. 
was given disposing power over the income. After referring 
to S. 60 of the Civil Procedure Code, they remarked thus: 

“While the Murshidabad Act renders the immovable properties to. 
which it relates, inalienable except to the limited extent permitted, it imposes. 
no restriction on the enjoyment of the rents by the Nawab Bahadur for the 
time being. So long as he is entitled to draw the rents, he may dispose of 
them as he pleases....The Nawab therefore has a disposing power over the 
income, Once this is established, no question of public policy is involved and 
their Lordships are unable to see that either the terms of the statute or the 
indenture are contravened by aiding the creditors of the appellant to effect 
payment out of his income of the debts which he has incurred.” 

It will be seen that this case is an authority for the view 
that it is open to the Crown to create successive life estates or 
limited interests and the prohibition as to alienation may be 
imposed by the Crown either by virtue of an enactmént or by 
a grant. And by virtue of the limited nature of the grant, if 
the immovable property is such as it is not saleable, the rents 
and profits may be appropriated for the use of the creditors. 
My learned brother Burn, J., distinguished the Nawab Bahadur 
of Murshidabad v. Karnani Industrial Bank, Ltd.1, on the 





1. (1931) 61 M.L.J, 208: L.R. 58 LA. 215: I.L.R. 59 Cal. 1 (P.C.). 
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ground that a special Act of the legislature was passed to 
-effectuáte the purpose intended by the Government and 
-remarked thus: 


“Tt needs no argument to show that the Governor-in-Council could not 
issue a declaration having the force of law, to the effect that the village could 
„never be transferred by the operation of law.” 


With great respect I am unable to agree with him in this 
view and the difficulty which he felt is sufficiently met by the 
decision of the Privy Council reported in Sheo Singh v. Raghu- 
bans Kunwarl, That was a case in which the taluka of Mahewa 
was granted in 1859 to one Gajraj Singh and his heirs. On 
his death the property was inherited by his elder son Girwar 
Singh who was recognised by the Government as Talukdar. In 
‘1861 the Government proposed, in the case of any Talukdar 
whose eldest son by custom succeeded him, to change the 
‘ordinary form of sanad for a sanad stating that primogeniture 
would be the line of inheritance. Girwar Singh was willing to 
‘have the sanad of the nature proposed granted to him and 
accordingly he received a sanad in 1861. A question arose 
after the death of the adopted son of Girwar Singh as to the 
succession of the said Taluka. The contention advanced was 
that the Government having granted the estate in 1859 to 
Gajraj and his heirs nothing was left to-grant to Girwar at a 
later date but this objection their Lordships met by saying that 
it would not apply to a transaction by which Girwar, the person 
absolutely entitled to inheritance to everything that passed 
under the earlier grant, surrendered it in consideration of a 
re-grant of the same estate on new terms. On this a further 
contention was advanced that the Government had no power 
‘by an executive act to change the line of succession and the 
contention is thus put: ; 

“It was suggested that though in the earlier troublous times many things 
were effectively done by Government as acts of state, still, in or after 1861, 
‘no executive act of the Government could have created an estate descending 
by any rule of inheritance other than that laid down by the law, and the law 
in the present case would be the Hindu Law.” 

. Their Lordships met this contention by observing as 
follows: 

“ Whatever force such a contention might otherwise have had appears to 


‘their Lordships to be removed by the Act to which their retention was called, 
Act No. XV of 1895 (The Crown Grants Act, 1895).” 








1. (1905) 15 M.L.J. 352: L.R. 32 I.A. 203: LL.R. 27 All. 634 (P.C,). 


Sundara~ 
rajulu 
Naidu 


Papah 
Naidu. 


702 THE MADRAS LAW JOURNAL REPORTS. [1938 


Sundara- Therefore this case is a distinct authority for the position 
ran that it is open to the Crown to create a heritable grant like the 
Pariah one in question, each grantee taking a life interest. S. 3 of the 
Naidu, Crown Grants Act is clear on the point. In this case the 


grantee Singama Naick had only a life interest to enjoy the 
rents and profits and each of his successive heirs had the same 
tenure. The only interest which can be made available to 
the plaintiff for the satisfaction of his debt is the interest 
of defendants 1 and 4 in the property, the father of defendants 
5 to 7 having died. 

I shall now proceed to deal with some of the cases cited 
at the bar in support of the contention raised by the respon- 
dent. Emphasis was laid on the decision in Rama Rao v. 
Srinivasiah! by Curgenven, J., and the decision of Ramesam, 
J., in Vaidyanatha Aiyar v. Yogambal Ammal? both of which 
cases were referred to by my learned brother Burn, J., in his 
judgment. In the course of the judgment, Curgenven, J., 
makes the following remarks: 


“Tt can hardly be disputed that the jaghir is the personal property of the 
jaghirdar and accordingly there is nothing in the section (S. 60, Civil 
Procedure Code) which will render it exempt from being proceeded against 
under a decree.” 


The terms of the jaghir are not given and if, as observed 
by him that the jaghir is the personal property of the jaghirdar, 
there can be no question that it is attachable and saleable. The 
learned Judge makes the following further observation on 
which much reliance is placed: 


“Reference has then been made to the Crown Grants Act which provides 
by S. 2that the Transfer of Property Act shall not apply to grants from the 
Crown, including, I suppose, a jaghir of this character. But that is not to 
say that the operation of the Civil Procedure Code is also rendered 


inapplicable.” 

With great respect to the learned Judge, I am not able to 
follow this observation. If under the terms of the grant the 
jaghirdar takes only a limited interest and is incapable of 
alienating the property, it is not possible to understand how 
the operation of the Civil Procedure Code would be rendered 
inapplicable. The learned Judge omitted to notice S. 3 which 
expressly mentions that all limitations contained in a Crown 

x Grant shall be valid and take effect according to their tenor 


EEEE EEEE ONO LCL CNN TSG, 
1. (1932) 35 L.W. 395, 
2. (1926) 51 M.L.J. 695: LL.R. 50 Mad. 441, 
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notwithstanding any statute or.enactment of the legislature 
which would take in S. 60, Civil Procedure Code. As regards 
the decision in Vaidyanatha Aiyar v. Yogambal Ammal,! in 
my opinion it has no bearing on the facts of the present case. 
The question in that case was, what is the effect of prohibition 
indicated under r. 5, cl. 3 of Inam Rules? Ramesam, J., 
observed that the object was only to protect the interests of 
the Government and the prohibition indicated therein can only 
mean that as against the Government all alienations are 
inoperative; but it was not the intention of Ramesam, J., to 
lay down that where under the terms of a particular grant a 
limited interest is conferred on a grantee the property could 
still be alienated. As pointed out in Venkatrama Aiyar v. 
Chandrasekhara Aiyar?, it is open to the Government, in spite 
of the prohibition, to recognise the title of the alienee and 
Sadasiva Aiyar, J., observed thus in that connection: 


“This so-called prohibition is therefore not based on any grounds of 
public policy, except the protection of the rights of the Government and so 
long as such protection is carried out, there is no reason to consider the 
prohibition as an absolute prohibition, even if it has the force of law (which 
is very doubtfu!).” 

It cannot be said that the prohibition against alienation 
under the grant in question was intended for the protection of 
the Government. It was made in pursuanceofa policy of pre- 
serving intact the property in the family being lost by 
improvident alienations. 


I am therefore of the opinion that the interest possessed 
by defendants 1 and 4 in the property is only the right to 
enjoy the rents and profits during their lives and they are 
attachable and saleable; but the proper order in such cases is 
that passed by my learned brother, Abdur Rahman, J. I 
accordingly agree with him and hold that the appropriate order 
to be passed in this case is to direct the appointment of a 
receiver to be in possession and management of the property 
who will collect the rents and profits thereof and pay the share 
of the net profits of defendants 1 and 4 in satisfaction of the 
decree and the share of the net profits appertaining to the 
deceased father of defendants 5 to 7 to the guardian of defen- 
dants 5 to 7. 





1. (1926) 51 M.L.J. 695: ILL.R. 50 Mad, 441. 
2, (1921) 40 M.L.J. 344: LL.R. 44 Mad. 632 at 635, 
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A. A. O. No. 101 of 1935. : A. A. O. No. 220 of 1936. 
These appeals coming on after the expression of opinion 
of the 3rd Judge to whom the appeals were referred for 
opinion and for final orders, the Court made the following 
OrDER.—In these appeals we direct that the parties shall 
pay their own costs throughout. 
B. V. V. 





Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 
PRESENT :—Lorp RUSSELL oF KILLOWEN, Lorp ROMER, 
Sır SHADI LAL AND SIR GEORGE RANKIN. 


Messrs. P. C. Mullick and another, Executors 
of Akshoy Kumar Ghose .. Appellants* 
- Us i 
The Commissioner of Income-tax, Bengal .. Respondent. 


Income-tax—Testator’s residuary property devised to executors on certain 
trusts—Direction to pay probate and Addya Shradh expenses out of income 
—Whether expenses allowable as deductions in computing income-tax. 

A testator by his will directed his executors to pay out of the income of 
his estate inter alia the expenses of his Addya Shradh to the person entitled 
to perform it, and the costs incurred in obtaining probate of the will. The 
executors were, after giving effect to benefits conferred on various persons 
by the will, to remain in possession of the residue of the testator’s property 
until the person to whom, in the events which happened, the estate was 
bequeathed should attain the age of 25. In an assessment to income-tax for 
the material year, made on the executors, the income-tax officer in calculat- 
ing the income for that year deducted the amount which had been expended 
for the Shradh, but declined to deduct the amount of the costs incurred in 
obtaining probate of the will, 

Held, that neither the Sradh nor the probate ex pense was allowable as 
a deduction for purposes of assessment to income-tax as the payments were 
made out of the income of the estate coming into the hands of the executors, 
and in pursuance of an obligation imposed by the testator. 

Raja Bejoy Singh Dudhuria v. C. I. T., Calcutta, (1933) 65 M.L.J. 285: L. 
R, 60 I.A. 196: I.L.R. 60 Cal. 1029 (P.C.), distinguished. 


Appeal from a decision of the High Court, Fort William, 
Bengal, dated 3rd March, 1936 (Derbyshire, C. J. and 
Costello, J.), answering questions referred to it under S. 66 
(1) and (2) of the Indian Income-tax Act (IX of 1922). 


Wallach for Appellants~Both the Shradh expenses and 
the costs incurred in obtaining probate of the will should have 





¥ P. C. Appeal No. 32 of 1937. 1st February, 1938, 
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been allowed as deductions in assessing the executors to income- 
tax. The present case is within the principle laid down in Raja 
Bejoy Singh Dudhuria v.C. I. T., Calcuttal, The will directed 
that a portion of the income from the estate should be paid tothe 
person performing the Shradh ceremony, anda portion to meet 
probate costs. In those circumstances, the whole of the income 
did not come into the executors’ hands, and they ought not to be 
assessed as if it had so come. Counsel referred also to S. 4 (3) (1) 
of the Indian Income-tax Act. 


Hubert Hull for Respondent.—What the executors did when 
they paid over the necessary funds for Shradh expenses and pro- 
‘bate costs was to apply to those objects a part of the total income 
of the estate coming into their hands. That is specially so with 
regard to probate in so far as the payments in connection with it 
were not made out of capital. It cannot be argued that the obliga- 
tions in pursuance of which the executors paid away the sums 
which they now claim to be allowed to deduct were such as to 
‘deprive those sums of their character of income in the executors’ 
‘hands, and accordingly the High Court were right in refusing to 
allow the deductions. 


Ist February, 1938. Their Lordships’ judgment was 
‘delivered by 


Lorp RUSSELL or KILLowEN.—The executors of a testator 

(one Akshoy Kumar Ghose, deceased) appeal froma judg- 

ment of the High Court of Judicature at Fort William in 

Bengal delivered on a reference by the Commissioner of 

Income-tax under S. 66, sub-Ss. 1 and 2 of the Indian Income- 
tax Act. 


The testator died in October, 1931. By his will he ap- 
‘pointed the appellants (and another) his executors. He 
‘directed them to pay his debts out of the income of his pro- 
-perty, and to pay Rs. 10,000 out of the income of his property 
on the occasion of his “ Addya Shradh” for expenses in 
connection therewith to the person entitled to perform the 
Shradh. He also directed his executors to pay out of the 
income of his property the costs of taking out probate of his 
will. After conferring out of income benefits on his second 
‘wife and his daughter and (out of the estate) benefits on the 
sons, if any, of his daughter, and after providing for the 
payment out of income “gradually” of divers sums to some 





«1, (1933) 65 M.L.J. 285: L.R. 60 LA. 196; LL.R. 60 Cal. 1029 (P.C). 
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persons, and certain annuities to others, he bequeathed all his 
remaining property (in the events which happened) to a son 
taken in adoption after his death by his wife, namely, one Ajit 
Kumar Ghosh who is still a minor. The title of the son is 
defeasible in the event of his dying childless during the life- 
time of the testator’s wife, and until he attains the age of 25 
years the property has to remain in the possession of the 
executors who are to defray the expenses of education, 
maintenance and other necessary expenses out of the income of 
the estate. 


By an assessment order dated the 26th October, 1933, the 
executors were assessed to income-tax for the year 1933-4 in 
respect of their income of the previous year. During that 
year (namely, 1932-3) the executors had expended a sum of 
Rs. 5,537 for expenses in connection with the “Addya Shradh” 
and a sum of Rs. 1,25,000 for probate duty. They had also 
during the same period made certain payments to the persons 
entitled under the will to “gradual” payments, and annuities. 
The Income-tax Officer assessed the income of the appellants 
of the year 1932-3, liable to tax for the year 1933-4, at 
Rs. 81,078. 

He arrived at this figure by the following procedure :— 
He ascertained the total taxable income received during the 
relevant year as amounting to Rs. 1,89,901, and the agricul- 
tural income (within the meaning of S. 4 (3) (viii) of the 
Act) so received at Rs. 90,015. He next ascertained the 
obligations which fell to be discharged by the executors during 
the year out of the income of the testator’s estate. These 
obligations (which he termed “charges”’) were of different 
kinds. Some arose under the will of the testator’s father; 
others consisted of the annuities payable under the testator’s 
will and of the payments actually made during the year in 
respect of the sums thereby directed to be paid “gradually”. 


These “charges” he treated (being, as he thought, bound 
to do so by the decision in Raja Bejoy Singh Dudhuria v. C. I. 
T., Calcutta!) as of such a nature that the moneys required to 
meet them could not be regarded as income of the appellants. 
But, since the “charges” were payable out of the whole income 
whether taxable or not, he apportioned the “charges” between 


[wewnneee) 


1. (1933) 65 M.L.J. 285: L.R. 60 I.A. 196: LL.R. 60 Cal. 1029 (P.C,). 
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the taxable income and the agricultural income, allocating 
the sum of Rs. 35,520 to the taxable income with 
the result that of the said sum of Rs. 1,89,901 he 
treated only the sum of Rs. 1,54,381 as income of the 
appellants. This amount he further reduced by mak- 
ing deductions in respect of the Rs. 5,537 expended during 
the year in respect of the testator’s “Addya Shradh”. Certain 
other adjustments had to be made (chiefly concerned with 
outgoings in respect of house property) which further reduced 
the sum of Rs. 1,54,381 to a sum of Rs. 1,22,396. This he 
fixed as the “total income” of the executors. He then deduct- 
ed from that total income so much thereof as was represented 
by interest on securities and dividends taxed at the source, 
and assessed the executors as liable to pay tax on the balance. 
He refused to treat the expenses of probate as one of the 
“charges”, the amount of which could not be regarded as 
income of the executors, and accordingly made no allowance 
or reduction in respect thereof. 


On appeal to the Assistant Commissioner the total income 
liable to tax was reduced to a sum of Rs. 59,344. The reasons 
for this reduction are immaterial, because upon all the points 
involved in the present appeal the Assistant Commissioner 
agreed with the course adopted by the Income-tax Officer. 


The executors then applied to the respondent to refer five 
questions of law to the High Court under S. 66 (2) of the 
Act. The respondent, for reasons which need not be specified, 
only referred three of the questions, but added an additional 
‘Otié'on hisown motion under S. 66 (1). 


The questions so referred were as follows :— 

Question 1.—“ Whether or not in computing the chargeable ‘income’ the 
whole of the amount (Rs. 10,000) provided in the Will of Akshoy Kumar 
Ghosh as payable ‘ out of income’ on account of his‘ sradh’ should have 
been left out of calculation, and not merely the actual amount paid in the 
year of assessment on account of the same (Rs. 5,537) ? ” 

. Supplementary Question.“ Whether in computing the income charge- 
able to tax in this case, the Income-tax Officer should, ona proper applica- 
tion of the law, have excluded no part of the sum of Rs. 10,000?” 

Question 2.— Whether or not the cost of obtaining probate of the Will 
of Akshoy Kumar Ghosh should havé been excluded from the chargeable 
‘income’ of the assessees, particularly in view of the express provisions in 
the Will and the same shall be payable out of the income?” | 

Question 3.—'‘ Whether or not the assessees were entitled to credit for 
the full amount of deductions of tax at source on ‘account of securities and 
dividends, without any abatement in respect of the proportionate amount of 
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charges allocated to and allowed against the total receipts from such 
sources? ” 

The respondent as provided by S. 66, expressed his own 
opinion which was in all respects adverse to the contentions of 
the executors. Both members of the High Court held as 
regards question 1 and the supplementary question that no 
part of the income of the executors applied for expenses in 
connection with the Addya Shradh should be left out of 
account in computing the taxable income of the executors, and 
that no allowance or deduction should be made in respect 
thereof. As regards question 2 both members of the High 
Court were of the like opinion as regards the costs of probate. 
As regards question 3 the Chief Justice thought that the ques- 
tion was one of fact and should not have been referred. 
Costello, J., held that upon the. facts when ascertained the 
executors had no ground for complaint. The third question 
was accordingly not answered by the High Court, 


The executors have appealed to His Majesty in Council, 
and in the course of the argument a point arose which must 
be dealt with in limine. It was suggested that the assessment 
should be treated as being not an assessment upon the execu- 
tors in regard to the income of the executors, but an assess- 
ment upon the appellants as trustees (under S. 40 of the Act) 
for the residuary beneficiary Ajit Kumar Ghosh. In their 
Lordships’ opinion this contention is not open to the appellants. 
The matter has all along proceeded and been argued by both 
sides upon the footing that the assessment was an assessment 
of executors’ income. There is no evidence that at the rele- 
vant date the estate had been cleared and was held by the 
appellants simply as trustees, indeed the indications are all 
the other way. It is true that the assessment order refers to 
the infant son as the sole beneficiary. It is also true that in 
some respects the procedure adopted by the Income-tax Officer 
is logically more applicable to the ascertainment of residuary 
income than to the calculation of the total income of an estate, 
a fact which in all probability is the result of a desire on the 
part of the authorities to act with fairness to all concerned. 
But, however that may be, the assessment in its present form 
stands, subject only to the question which their Lordships 
have to decide, namely, whether the High Court has a 
answered the questions ‘submitted to it. 
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Their Lordships agree with the answers given to ques- 
tion 1, the supplementary question, and question 2. The 
payment of the Shradh expenses and the costs of probate were 
payments made out of the income of the estate coming to the 
hands of the appellants as executors, and in pursuance of an 
-obligation imposed by their testator. It is nota case (like 
the case of Raja Bejoy Singh Dudhuria v. C. I. T., Calcutta,1) 
in which a portion of income was by an over-riding 
title diverted from the person who would otherwise have 
received it. Itis simply a case in which the executors, having 
received the whole income of the estate, apply a portion ina 
particular way pursuant to the directions of their testator, in 
whose shoes they stand. i 


Às regards question 3 their Lordships think that it might 
well have been answered in the negative. It appears to have 
been based upon a misunderstanding by the appellants of the 
situation. Had they been in fact charged with any tax deduct- 
ed at source they would have been entitled to credit for that 
amount; but in fact the whole of the sums in respect of inte- 
Test on securities and dividends which were brought in as 
gross for the purpose of ascertaining the total income of the 
executors, was deducted for the purpose of fixing the income 
on which tax was to be charged. They have not been charged 
with any tax deducted at source. 


Their Lordships are of opinion that this appeal fails 
and should be dismissed. They will humbly advise His Majesty 
accordingly. The appellants must pay the costs of the appeal. 

Solicitors for Appellants: W.W. Box & Co. 

Solicitors for Respondent: The Solicitor, India Office. 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BURN AND MR. JUSTICE VENKATA- 
RAMANA Rao, Ka 


T. M. Subramanyan Tirurnurupu 
and others .. Appellanis* in both (Respon- 
dents, Defendants and 
Petitioners) 
v. 
T. E. Naraina Tirumurupu and : 
another .. Respondents in both (Peti- 
tioners—Plaintiffs and 
Respondents in do.). 
Marumakkathayam Act (Madras Act XXII of 1933), S. 38—Junior mem- 


ber of a tavazhi—Right to partition—Debt of junior member—Decree on— 
Creditor if can attach the shares of such members in tarwad property. 


After the passing of the Marumakkathayam Act of 1933 the shares of the 
junior members of a tavazhi in tarwad property is property which can be 
attached in execution of a decree obtained against such junior members for 
their personal debts, as under S. 38 of the Act the junior members are 
entitled to claim partition of their share in the tarwad property; and the 
creditor is entitled to seize and sell that interest which they have and which 
is capable of separation and definition. 

An execution petition wherein relief was prayed for the issue of a notice 
to the judgment-debtors under O. 21, r. 22 of the Civil Procedure Code, 
operates as a step-in-aid of execution and therefore a later execution 
petition filed within 3 years of the date of the final order on the prior petition 
isin time under Art. 182, cl. (5) of the Limitation Act. 


Appeal against the order of the Court of the Subordinate 
Judge of South Kanara dated 12th February, 1936 and made 
in R. E. P. No. 176 of 1935 in O.S. No. 47 of 1937, etc. 

K. Kuttikrishna Menon for Appellants. 

K. Narayana Marar for Respondents. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—This is an appeal against the 
order of the learned Subordinate Judge of South Kanara 
directing attachment of the shares of the petitioners in the 
property of the tarwad of which they are the junior members 
in execution of a decree in O. S. No. 37 of 1931 on the file 
of the same Court obtained against them for their personal 
debts. The learned Subordinate Judge took the view that 
whatever might have been the law before the passing of the 





* A, A. O. No. 282 of 1936 and -. -> -~ .--2ist January, 1938. 
L. P. A. No. 44 of 1937. y 
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Marumakkathayam Act of 1933, after the passing of that Act, 
their interest is attachable by virtue of S. 38 of the said act. 
This view is canvassed by Mr. Kuttikrishna Menon. His 
contentions are that under the Marumakkathayam law, by 
which the appellants are governed, there was no interest of 
the appellants in the property capable of attachment, that the 
Act has not in any way effected an alteration of the law in 
this respect, that the only right which a junior member has 
is a claim for partition under S. 38 if he fulfils the condi- 
tions but not otherwise, and that unless that right is exercised 
and he obtains the property by virtue thereof, he has no 
disposable interest therein. To appreciate the contentions, it 
is necessary to define precisely what the interest of a junior 
member is in the property of the tarwad to which he belongs 
and how the Act has effected an alteration in regard to his 
rights in the said property. Under the Marumakkathayam law 
no member of a Malabar tarwad has got any definite share but 
the property of the tarwad is vested in all the members 
comprising the tarwad. The tarwad is impartible except with 
the consent of all the members or probably with the consent of 
the adult members of the family and by reason of this limita- 
tion no individual member can alienate the property nor can 
his interest therein be seized and sold in execution by a 
creditor for his personal debt. This incapacity is due to the 
fact of there being no right of compulsory partition and 
therefore no right to have the interest separated for separate 
enjoyment. Nevertheless the interest is proprietary and a 
vested interest though joint. It is to remedy this incapacity an 
Act was passed to amend the law of partition in certain respects 
in order to confer a right of partition on the members of a 
tarwad under certain conditions and to enable them to have 
their interests separated so that they can deal and dispose of 
them subject to the conditions specified in the Act. It is to 
give effect to this object that S. 38 was enacted and the 
‘relevant portion, so far as is applicable to the present case, 
runs thus: 


S. 38. “ (1) Any tavazhi represented by the majority of its major members 
may claim to take its share of all the properties of the tarwad over which it 
has power of disposal and separate from the tarwad; provided that no 
tavazhi shall claim to be divided from the tarwad during the lifetime of an 
ancestress common to such tavazhi and to any other tavazhi or tavazhis of 
the tarwad, except with the consent of such ancestress, if she is a member of 
the tarwad. 
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(2) The share obtained by the tavazhi shall be taken by it with the 
incidents of tarwad property. 


Explanation-For the purpose of this chapter, a male member of a 
tarwad or a female member thereof without any living child or descendant 
in the female line, shall be deemed to be a tavazhi if he or she has no living. 
female ascendant who is a member of the tarwad.” 

It will thus be seen that a male or female member of a 
tarwad constituting a tavazhi within the meaning of the expla- 
nation is entitled to claim partition and separate from the 
tarwad. The right of partition is therefore in unambiguous. 
terms conferred upon an individual member who constitutes a 
tavazhi and it is conceded in this case that appellants 1 and 2 
fulfil the conditions imposed by the Explanation and constitute 
a tavazhi. Therefore on the date of the attachment in question, 
appellants 1 and 2 were entitled to claim their shares in the 
property of the tarwad and separate therefrom. If this right. 
is thus vested in them by virtue of the Act, the creditor is. 
entitled to seize and sell the interest which they have and 
which is capable of separation and definition. Under the 
Mitakshara law it is well settled that in certain provinces a. 
member of a joint family is incapable of alienating his share 
for separate debts without the consent, express or implied, of alli 
the other members, but this incapacity was held not to prevent. 
a creditor from seizing and selling his share in execution of a. 
decree obtained against him, This was definitely settled by the 
Judicial Committee of the Privy Council in a very early decision 
reported in Deendyal Lal v, Jugdeep Narain Singh, The pointed 
out the distinction between the sale of a share in a joint estate 
under an execution and an alienation by the voluntary act of a 
co-sharer and referred with approval to the observations of 
Peacock, C.J., in Sadabart Prasad Sahu v. Foolbashkoer?. In 


-that case one Bhagwan Lal who was a member of a joint 


family along with his nephew governed by the Mitakshara 


Law, died without leaving any male issue. During his life time 


he executed a possessory mortgage in respect of his undivided 
share in order to raise money on his own account and not for 
the benefit of his family. A question arose after his death 
whether the nephew could recover the property without 
redeeming the same. Their Lordships held that he could-do 
so, as Bhagwandas had no authority, without the consent of 


1. (1877) L.R. 4 LA. 247: I.L.R. 3 Cal. 198 (P.C.). 
2. (1869) 3 Beng.L.R. 31 (F.B.). 
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his co-sharers, to mortgage his undivided share in a portion of 
the joint family property, in order to raise money on his own 
account and not for the benefit of the family. In dealing with 
this question, Peacock, C.J., observed that the case of an 
involuntary alienation might be different. He remarked 


thus: 


“It is unnecessary for us to decide whether, under a decree against 
Bhagwan in his lifetime, his share of the property might have been seized. 
According to the decision in Stokes’ Reports, it might have been seized, but 
the case as against Bhagwan and that against the survivors is very different. 
So long as Bhagwan lived, he had an interest in this property which entitled 
him, if he had pleased, to demand a partition, and to have his share of 
the joint estate converted into a separate estate.” 

These observations were cited with approval by the Judicial 
‘Committee in Deendyal Lal v. Jugdeep Narain Singh! above 
quoted and made the basis of their decision. In that case their 
Lordships instanced the case of a partnership in support of the 
view they were enunciating. Under the law of partnership a 
partner could not without the consent of his co-partners 
alienate his share so as to introduce a stranger but it is open to 
a creditor to seize and sell his share and the same principle 
would be applied to the shares in a joint undivided estate 
without unduly interfering with the peculiar rights of the co- 
parceners in such an estate. Thus it will be seen that the 
foundation of the right of a creditor to seize the share of a co- 
parcener rests on the fact that he has a right to claim partition 
and convert his share in the joint property into separate 
property and this position was made clear in a later decision in 
Madho Parshad v. Mehrban Singh? where their Lordships 
explain the scope of this principle thus: 

“ Any one of several members of a joint family is entitled to require 
partition of ancestral property, and his demand to that effect, if it be not 
complied with, can be enforced by legal process. So long as his interest is 
indefinite, he is not in a position to dispose of it at his own hand, and for his 
own purposes; but, as soon as partition is made, he becomes the sole owner of 
his share, and has the same powers of disposal as if it had been his acquired 
property. Actual partition is not in all cases essential. An agreement by the 
members of an undivided family to hold the joint property individually 
in definite shares, or the attachment of a member’s undivided share in execu- 
tion of a decree at the instance of his creditor, will be regarded as sufficient 


to support the alienation of a member’s interest in the estate or a sale under 
the execution.” 





1, (1877) L R. 4 I.A. 247: LL.R. 3 Cal. 198 (P.C.). 
2. (1890) L.R. 17 LA. 194: LL.R. 18 Cal. 157 at 161 (P.C.). 
90 
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It will- be seen that the attachment of a member’s undivid- 
ed share in execution of a decree was put on the same footing 
as severance effected by an agreement by the members to hold 
the property in definite shares for the purpose of justifying a 
sale by a creditor, the whole basis being rested on the 
undoubted right of a member to demand partition and have his 
demand complied with, if necessary, by legal process. S. 38 of 
the Act having conferred in unmistakable terms upon a 
member who constitutes a tavazhi the right to demand partition 
and have his share in the joint estate converted into a separate 
estate, a creditor is entitled to attach and sell his share. There 
has been a deliberate departure from, and alteration made by 
the legislature of the previous state of the law by the confer- 
ment of this right of partition and once this right is conferred, 
all.the necessary legal consequences, must follow therefrom. 
Mr. Kuttikrishna Menon relied on S. 50. We are not able to 
see how that section helps him. What S. 50 of the Marumakka- 
thayam Act says is: 

“ Nothing contained in this Act shall be deemed to affect any rule of 


Marumakkathayam law, custom or usage, except to the extent expressly laid 
down in this Act.” 


But the rule of Marumakkathayam law which prevented a 
compulsory partition has been abrogated to the extent indicated 
in S. 38 of the Act and it is in virtue of that section a junior 
member of a Malabar tarwad has got the right to demand 
partition and a creditor acquires the right to have it enforced 
for his benefit. 


The next point urged by Mr. Kuttikrishna Menon is that 
the learned Subordinate Judge erred in directing an attachment 
of all the shares of the .appellants whereas the shares of 
appellants 1 and 2 alone could be attached. This contention 
is correct. The order of the lower Court must therefore be 
modified by directing attachment of the shares of appellants 1 
and 2 only. 


The last point urged by Mr. Kuttikrishna Menon is that the 
execution application is barred by limitation. There is no 
substance in this contention as the present execution petition 


‘is made within three years of the order made on a prior execu- 


tion petition wherein relief was prayed for the issue of a 
notice to the judgment-debtors under O. 21, r. 22, Civil Proce- 
dure Code. An application for such a relief is a step-in-aid 
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of execution and the order made on such an application 
furnishes a starting point for limitation under Art. 182 (5) of 
the Limitation Act. We therefore overrule this contention. 

In the result, the decision of the lower Court is confirmed 
subject to the modification above indicated. We direct each 


party to bear his own costs. The Letters Patent Appeal No. 44- 


of 1937 is alsọ dismissed but without costs. 
S. V: Ve a Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Burn AND Mr. Justice VEN- 
KATARAMANA Rao, 


V. P. Krishnan .. Petitioner® (Petitioner) 
v. 
Payankalath Narayanan Nayar .. Respondent (Respondent). 


Marumakkathayam Act (Madras Act XXII of 1933), Ss. 43 and 46— 
Attachment by creditor of a junior member of such member's share in tarwad 
-property—Subsequent registration of tarwad—If thereafter execution petition 
cannot be continued —S. 115, Civil Procedure Code—High Court, if can inter” 
fere in revision when lower Court refuses to proceed with the execution 
_ petition as barred by S.46 of the Act. 

The petitioner obtained a money decree against the respondent on a 
personal debt incurred by him. In execution of the same he attached the 
‘respondent’s 1/9th share in the tarwad property on 28th August, 1934. A 
claim was preferred on behalf of the tarwad on 10th September, 1934. 
Pending these petitions (the execution petition and the claim petition) the 
tarwad was registered on 15th December, 1934, as impartible under S. 43 of 
the Marumakkathayam Act by the Sub-Collector on a petition presented 
to him after the date of the execution petition, Basing on this fact the lower 
Courts dismissed the execution petition on the ground that as before the 
sale the registration was effected, further proceedings i in execution could not 
be had. In revision against the order, 


Held, that the right obtained by the attaching creditor on attachment in 
„the share of his debtor in the tarwad property is nota defeasible right and 
no act of the debtor or any other member of the tarwad which brings about 
the termination of the interest or right of the debtor in such property would 
operate to the prejudice of the attaching decree~holder’s right. On the date 
_of the registration of the tarwad as impartible, the petitioner had acquired a 
right which would entitle him to bring the share of the respondent to sale, 
zand the property of the tarwad in the hands of the other members can only 
be held by the tarwad subject to the rights of the attaching creditor. The 
_attachment cannot be rendered nugatory by the subsequent registration. 
. What is sold and what the purchaser acquires is not a bare right to partition 
but a definite interest in the property. 


Where a Court taking a wrong view of the law assumes jurisdiction 
or declines to exercise jurisdiction, it will be a matter for interference under 





* C, R. P. No. 550 of 1936. Zlst January, 1938. 


Subra- 
„manyan 
Tiru- - 
murupu 
v. 
Naraina 
Tiru- 
murupu, 


Krishnan 
v. 
Narayanan 
Nayar. 


Brchnee 


Narayanan 
Nayar. 


Venkata- 
ramana 
o J. 


716 THE MADRAS LAW JOURNAL REPORTS, [1938 


S. 115, Civil Procedure Code and as the lower Courts declined to exercise 
jurisdiction on an erroneous view of S. 46 of the Marumakkathayam Act, the 
High Court can interfere in revision against that order. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Ottapalam, 
dated 10th December, 1935 and made in A.S. No. 54 of 1935 
(A.S. No. 31 of 1935, District Court, South Malabar) present- 
ed against the order of the Court of the District Munsiff of 
Ottapalam, dated 19th December, 1934 and made in E.P. No. 
978 of 1934 in S.C.S. No. 382 of 1933, 

K. Kuttikrishna Menon for Petitioner. 

P. Govinda Menon for Respondent. 

The Judgment of the Court was delivered by 


Venkataramana Rao, J.—This is an application to revise 
the order of the learned Subordinate Judge of Ottapalam con- 
firming the order of the District Munsiff of Ottapalam dismiss- 
ing the execution petition for attachment and sale of the share 
of the respondent in the property of the tarwad to which he 
belonged. The petitioner obtained a decree in S.C.S. No. 382 
of 1933 on the file of the District Munsiff of Ottapalam on 
29th November, 1933, against the respondent on a personal 


‘debt incurred by him. In execution of the same the respon- 


dent’s share in the tarwad property, which is stated to be one- 
ninth, was attached on 28th August, 1934. A claim was. 
preferred on behalf of the tarwad on 10th September, 1934, 
objecting to the attachment. While the execution petition and 
the claim petition were both pending, four out of the five 
members of the tarwad presented a petition to the Sub-Collector 
of Malappuram under S. 43 of the Marumakkathayam Act for 
registering the tarwad as impartible and it was accordingly 
registered on the 15th December, 1934. This fact was brought 
to the notice of the District Munsiff, who held that, as the 
order of registration had become final under S. 46 of the Act, 
he had no longer any jurisdiction to deal with the petition, and 
as before the sale the registration was effected, further pro- 
ceedings in execution could not be had. He therefore dismissed 
the execution petition. This order was confirmed by the 
learned Subordinate Judge. It is this order that is canvassed 
as illegal in revision by Mr.. Kuttikrishna Menon on behalf of 
the petitioner. 
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A preliminary objection has been taken by Mr. Govinda 
Menon that this order is not liable to be revised under S. 115, 
Civil Procedure Code, on the ground that no question of juris- 
diction is involved in the case. It seems to us that the lower 
Court acted illegally in declining to exercise its jurisdiction by 
refusing to further proceed with the execution and order sale 
in pursuance of the attachment. Both the lower Courts fell 
into error in thinking that by virtue of S. 46 once the registra- 
tion of the tarwad is effected, the Court has no jurisdiction to 
proceed with the execution. The petitioner was not question- 
ing the finality of the order of registration. The question is 
whether in spite of registration the creditor in pursuance of 
the attachment is not entitled to bring the property to sale. 
Where a Court taking a wrong view of the law assumes juris- 
diction or declines to exercise jurisdiction, it will be a matter 
for interference under S. 115, Civil Procedure Code. (Vide 
Ramaswami Goundan v. Muthu Velappa Gounder!.) The very 
case relied on by Mr. Govinda Menon, namely Balakrishna 
Udayar v. Vasudeva Aiyar? is a case in which on a wrong view 
of a particular section of Act XX of 1863 jurisdiction was 
assumed and the Court interfered in revision. We therefore 
overrule the preliminary objection. 


The question in this case is, has the attachment which has 
been effected ceased to subsist on the subsequent registration of 
the tarwad as impartible? Mr. Govinda Menon sought to 
contend that the share of a member is incapable of attachment 
but in the judgment just delivered in Subramanyan Tirumurupu 
v: Naraina Tirumurupus, we have held it is capable of attach- 
ment and it is unnecessary to deal with that matter at length. 
By virtue of the Marumakkathayam Act, the position of a 
tavazhi is assimilated to that of a member of a Mitakshara 
family in provinces where he is under an incapacity to 
alienate but nevertheless he has a right to claim a partition 
of his share. The position of such a member is, to use the 
language of Wallace, J.: 

“that he has atany definite period of time a present vested interest in 
the fractional share which would be his, if a partition was then and there 


made, and which would, by a partition at his will and pleasure: be converted 
into. a separate interest.” 





; - (1922) 44 M.L.J. 1: I.L.R. 46 Mad. 536. 
2. (i817) 98 ML. 69: L.R. 44 LA, 261: LL.R. 40 Mad. 793 (P.C.). 
3. (1938) 1 M.L.J. 710. 
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The question is what is the effect of an attachment by a 
creditor of that share and what are the rights of a creditor 
which flow from such an attachment both in relation to the 
debtor and to other members of the family? The effect of such 
an attachment in consequence of the death of such a member 
of a joint family as the one indicated above, subsequent to the 
attachment was considered by their Lordships of the Privy 
Council in Suraj Bunsi Koer v. Sheo Pershad Singht. Their 
Lordships held that the executing creditor would acquire a 
valid charge upon the land to the extent of the member’s share 
and interest therein which could not be defeated by his death 
before the actual sale. Thus in spite of his death it was held 
that the execution creditor would be competent to bring that 
share and interest to sale and the purchaser at such a sale 
would be entitled to have that share separated by means of a 
suit for partition. It was on the basis of this decision our 
High Court took the view in Sankaralinga Mudaliar v. O ficial 
Receiver of Tinnevelly2, that even an attachment before judg- 
ment would prevent the right of survivorship operating to the 
prejudice of a creditor who had effected an attachment if a 
decree was subsequently obtained in the suit. In that case no 
doubt it was held that the share would still survive to the 
other members of the family but only subject to the rights of 
the attaching creditor. It is unnecessary to consider whether 
the survivorship is completely lost or lost to the limited extent 
indicated in that judgment. But it 1s clear from the Privy 
Council decision that the cessation of interest of a debtor in 
consequence of his death would not affect the right of a 
creditor to have the property sold for the satisfaction of the 
debt by virtue of the attachment effected by him, that is, the 
attachment confers upon him a right which could not be put 
an end to. If this is the view taken in relation to the cessa- 
tion of interest in consequence of the death of a member, it 
follows that the right acquired by the attaching creditor is not 
a defeasible right and no act of the debtor or any other 
member of the family which brings about the termination of 
that interest would operate to the prejudice of the said right: 
Therefore on the date of the registration of the tarwad 
as impartible, the petitioner had acquired a right which 





1. (1879) L.R.6 I.A. 88: LL.R. are 148 (P.C). 
2. (1925) 49 M.L.J. 6 
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would entitle him to bring the share of the respondent to 
sale, and the property of the tarwad in the hands of the 
other members can only be held by the tarwad subject to the 
rights of the attaching creditor. The expression ‘at any time’ 
in cl. (1) of S. 43 cannot be held to have a retrospective 
effect so as to defeat the rights of the attaching creditor. The 
said expression and cl. 4 of S. 43 must be so construed as not 
to defeat the rights which third parties had acquired before 
the registration of the tarwad was effected, at any rate, before 
the application for the registration was made. In Kunchi 
Amma v. Minakshi Ammal, the view was expressed that if a 
member of a family expresses his intention to become separated 
from the family the intention so expressed would operate as 
severance of status from the family and the subsequent registra- 
tion of the tarwad as impartible would not prevent the disposal 
of his interest by him as his separate property; otherwise the 
construction of S. 43 would render the right granted under 
S. 38 illusory. The language of S. 43, cl. 4 lends support to 
this view. What it says is, it is only on registration that the 
provisions of Ch. VI will not apply, that is, until registration 
the rights of a tavazhi under S. 38 would not be affected and 
if such rights were exercised and the law attaches to such 
exercise certain legal consequences, they cannot be rendered 
nugatory by the subsequent registration. 

Mr. Govinda Menon contends that we ought not to apply 
the principles deduced from decisions dealing with cases-under 
Mitakshara law to cases arising under Marumakkathayam law 
and for that purpose relies on the observations in Gopala Nair 
v. Raghavan Nair? which are to this effect :— 


“It seems to me that Malabar law being essentially customary law, the 
process of solving questions, as they arise for decision, by extending the 
operation of a custom by analogy or by applying ‘inferences’ from the Hindu 
law, unless in the utter absence of evidence as regards custom, is bound to 
create a divergence between the Court-made law and the customary law as 
observed by the people.” 


In the first instance, we are not seeking to extend the 
operation of any custom by analogy or applying an inference 
drawn from Hindu law. The principle of the decision in Suraj 
Bunsi Koer v. Sheo Pershad Singh’ is not based upon any 


1, (1935) 70 M.L.J. 114: I.L.R. 59 Mad. 693, 
.  , & (1924) 21 L.W. 215 at 219. 
3. (1879) L.R. 6 LA. 88: LL.R. 5 Cal. 148 (P.C.). 


Krishnan 
v 


Narayanan 
Nayar. 
Venkata- 
ramana 
Rao, J. 


Krishnan 
v. 


Narayanan 
Nayar.. 
Venkata- 
ramana 
Rao, J. 


720 THE MADRAS LAW JOURNAL REPORTS. [1938 


peculiar dectrine of Mitakshara law because by that law aliena- 
tion, either voluntary or involuntary, is prohibited and in fact 
their Lordships applied certain general principles which would 
follow from certain admitted legal relationships. From the 
admitted right of a co-parcener to claim partition their Lord- 
ships, applied the principle deducible from the law of partner- 
ship that it is open to a creditor to attach the share.of a 
member who at law can claim partition and have his share 
separated, and once that share is brought under the control of 
the Court, their Lordships held that a creditor would acquire 
a charge or lien which would enable him to have that lien 
worked out by selling the property in satisfaction of his debt. 
We therefore do not think that any customary law is infringed 
by the application of the principles deducible from the said 
decision. They follow from the rights which the members 
have now acquired by statutes which have modified the customs 
of Malabar. 

It is next contended by Mr. Govinda Menon that even 
assuming that the said decisions are applicable, what could be 
attached, sold and purchased is an equity to file a suit for 
partition and before a suit is filed and the share is separated, 
the right comes to an end and there would be nothing to sell. 
In support of thiscontention he relied on certain cases, namely, 
Nanjaya v. Shanmugha! and Maharajah of Bobbili v. Venkata- 
ramanjulu. Naidu? and particularly the observations of 
Bakewell, J., in Nanjayav. Shanmughal which were approved 
and made the decision of a Division Bench in Sthapathiar v. 
Sivanarayana Pillat.8 So far as the decisions in Nanjaya v. 
Shanmughal and Maharajah of Bobbili v. Venkataramanjulu 
Naidu? are concerned, they hold that where there is an aliena- . 
tion of the share of amember of a joint family, either volun- 
tary or involuntary, the alienee does not become a tenant in 
common with the other members of the family and until parti- 
tion is effected, he will not be entitled to claim any mesne profits 
from the date of the alienation. It is not necessary for us to 
go into this question because that does not arise here and it is 
open to argument that this view is not in any way inconsistent 
with the principle laid down in the decisions adverted to by us 





1. (1913) 25 M.L.J. 576: LL.R. 38 Mad. 684 at-686, 
2. (1914) 27 M.L.J. 409: LL.R. 39 Mad. 265. 
3. (1932) 64 M.L.J. 66: LL.R. 56 Mad, 534. 


I] THE MADRAS LAW JOURNAL REPORTS, 721 


because their Lordships in Deendyal Lal v, Jugdeep Narain 
Singh! clearly indicated that the rule of partnership law which 
enables a creditor to seize and sell the share of a partner can 
be applied to the shares of the members of an undivided estate 
without unduly interfering with the peculiar status and rights 
of the coparceners in such estate. But he laid considerable 
emphasis on the observations of Bakewell, J.,in Manjaya v. 
Shanmugha? which are to this effect :— 


“Since the transferee only acquires an equity to compel a partition he 
has only a right in personam and not a right in rem. nae 


Jackson, J., in Sthapathiar v. Sivanarayana Pillai cites 
‘with approval this observation and holds that according to the 
true view an alienor cannot part with more than he has got and as 
the right of alienor becomes extinct upon his death the right of 
the alienee becomes extinct also; but however he is precluded 
from taking this view in cases of death on account of the 
definite pronouncement of the Privy Council by which he is 
bound, but he is not prepared to import other exceptions. With 
great respect to the learned Judges we may observe that the 
view taken proceeds on a complete misapprehension of the 
‘decisions on which the said observations are based. It is not 
‘possible to understand what exactly was meant by the words 
“a transferee only acquires a right in personam and not a right 
in rem’. If a right in personam is understood to be a right 
available against certain persons only and not against all the 
world, of course the right of an alienee to file a suit for parti- 
tion is only a right in personam against the members of the 
family but it is a right in rem in so far as he has got a vested 
tight in the interest acquired by him available against all the 
world. If the decisions of the Privy Council are closely 
exatnined, it will be seen that what is sold and what the 
purchaser acquires is not a bare right to partition but a definite 
interest in the property; the only thing uncertain about it is 
the extent of the property which he would acquire in working 
out that interest by means of a suit for partition. In Deendyal 
Lal v. Jugdeep Narain Singh! the declaration itself was to the 
effect that the purchaser at the execution sale has acquired the 
share and interest of the member in the property which was 
attached and sold and that he was entitled to take such 

a heh Lei SES SNS ARS I NIG APRONS 
(1877) L.R. 4 I.A. 247: LL.R. 3 Cal. 198 (P.C.). 
(1913) 26 M.L.J. 576: LL.R. 38 Mad. 68- at 692. 
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proceedings as he was advised to have that share and interest 
ascertained by partition. In Suraj Bunsi Koer v. Sheo Persad 
Singh! their Lordships observe thus: 

“The effect of the execution sale was to transfer to the respondents the 
undivided share in eight annas of Mouza Bissumbhurpoore, which had 
formerly belonged to Adit Sahai (the member whose share was attached) in 
his lifetime; and their Lordships are of opinion that, notwithstanding his 
death, the respondents are entitled to work out the rights which they have 
thus acquired by means of a partition.” y 

In fact, the declaration was made to the following effect :— 


“ An order declaring that, by virtue of the execution sale to them, the 
respondents acquired-only the one undivided third share in the eight anna 
share of Mouza Bissumbhurpoore,in the pleadings mentioned, which formerly 
belonged to Adit Sahai, with such power of ascertaining the extent of such 
third part or share by means of a partition as Adit Sahai possessed in his 
lifetime; and ordering that the appellants be confirmed in the possession of 
the said eight anna share of Mouza Bissumbhurpoore, subject to such 
proceedings as the respondents may take in order to enforce their rights 
above declared.” 


In Hardi Narain Sahu v. Ruder Perkash Misser2, Sir 
Richard Couch, who delivered the judgment of the Judicial 
Committee, after referring to Deendyal Lal v. Jugdeep Narain 
Singh’ made the following observations :— 

“The interest which is purchased is not, as.Mr. Doyne argued, the share 
at that time in the property, but it is the right which the father, the debtor 
would have to a partition, and what would come to him upon the partition 
being made”, 

These observations have sometimes been misunderstood 
as leading to the conclusion that the purchaser did not acquire 
any share at all but a bare right to partition. But the subse- 
quent observations of Sir Richard Couch make the position 
very clear. In that case the position was that if there was no: 
partition, the father and son would each be entitled to a half 
but if a partition was effected, the wife would be entitled also 
to a share, so that if a partition be deemed to have taken place 
at the date of the transfer, the property would have to be 
divided into three shares and what the alienee would get would 
be only a third and not a half. That is why their Lordships 
made the observation that: 

“The interest which is purchased is not, as Mr. Doyne argued, the share 
at that time in the property.” : 
SR a Pst es | 

1. (1879) L.R; 6 LA. 88: LL.R. 5 Cal. 148 (P.C). 
2. (1883) L-R; 11 LA. 26: L.R. 10 Cal. 626 (P.C); 
3. (1877) L.R. 4 LA. 247: LLR. 3 Cal. 198 (P.C.). 
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Emphasis will have to be laid on the words “at that. 


time”. The effect of these Privy Council decisions is very 
clearly stated by Bhashyam Aiyangar, J., in Aiyyagari Venkata- 
ramayya v. Atyyagari Ramayyal thus: 


“ According to the theory of an undivided Hindu family, each member 
has a present vested interest, which, by a partition at his will and pleasure, 
can ‘be converted into a separate interest. The judicial decisions have 
recognised that such interest is transferable either in whole or in part for 
value and that the transferee therefore takes a vested present interest. What 
is transferred to him is thus a present vested interest and not a future 
contingent interest, uncertain and fluctuating, until the transferee actually 
effects a partition—even assuming that such contingent and possible future 
interest could legally be transferred [vide S. 6 (a) of the Transfer of 


Property Act]. The transfer in question operates upon the vested interest . 


which the transferor had in the family property just before the alienation 
and the same is converted for the benefit of the transferee into the separate 
share and interest of the transferor by a partition of the family property at 
the time of such alienation. The estate that is transferred to and vested in 
the alienee is not an “ 


standing in the shoes of the transferor and effecting a partition on the footing 
on which the family and the property both stood at the time of the transfer”. 


It is unnecessary to deal with the view taken herein or by- 


the Division Bench in Sthapathiar v. Sivanarayana Pillai2 


as to whether the actual share to be allotted to the alienee is to’ 
be determined as on the date of partition as held in Rangasami- 


v. Krishnaien8 or as on the- date of the alienation as held in 
Chinnu Pillai v. Kalimuthu Chetii®, because that question does 
not arise at present. i 

Mr. Govinda Menon next relies ‘on S. 64 of the Civil 
Procedure Code, and on .the decision of the Privy Council in 
Mohammad Afzal Khan v. Abdul Rahman and contends that 


the only thing prohibited by. the attachment is a private transfer. 


and that the subsequent registration of the tarwad is not 
affected by it. We are inclined to consider that this contention 
ig irrelevant and unsound. S. 64; Civil Procedure Code, has 
in our opinion no bearing on the question under discussion. 
It does not say when an attachment terminates; for example, 
death does not terminate an attachment and after the death of 
a judgment-debtor, further proceedings can be had by bringing 





1. (1902) LL.R. 25 Mad. 690 at 716 (F.B.). 
b 2: (1932) 64 M.L.J. 66: LLR. 56 Mad. 534," 
i. 3." (1891) 1 M.L.J. 603: LL.R. 14 Mad. 408 (F.B.). 
. F (1911) 21 M.L.J. 246; LL.R. 35 Mad. 47 (F.B.). 
5: (1932) 63 M.L.J: 664: L.R. 59 1.A. 405: -I.LL.R. 13 Lah. 702 (B.C). 
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the legal representatives of the judgment-debtor on record 
without a fresh attachment. The question in this case is 
whether the subsequent registration terminates the attachment 
pending on the date of the registration. Again, the case in 
Mohammad Afzal Khan v. Abdul Rahmani only decides that 
where the interest of one of several co-sharers in some of the 
properties held jointly by them is attached in execution of a 
decree against him and those properties are subsequently 
allotted to the other co-sharers in pursuance of a decree passed 
in accordance with an award effecting partition in an arbitra- 
tion without the intervention of the Court, it would not amount 
to a private transfer within the meaning of S. 64, Civil 
Procedure Code. It therefore has absolutely no bearing on 
the facts of this case. 

We are therefore of the opinion that the subsequent 
registration of the tarwad as impartible does not preclude the 
Court from proceeding with the execution petition and directing 
a sale of the property. We accordingly set aside the orders 
of the lower Courts and remand the petition to the Court of 
the District Munsiff of Ottapalam for disposal according to 
law in the light of the observations contained in this judgment. 
Costs will abide the result. i 

S. V. V. —— Order set aside and 

Petition Remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
© Present :-—-Mr. Justice HORWILL. 


The Public Prosecutor .. Appellant* 
v. l . 
Soosai Pillai and others . .. Respondents (Accused 
Nos. 1 to 3). 


Penal Code (XLV of 1860), S. 294-4—Conducting chit fund—District 
Magistrate giving time to wind up business—Continuance of business after 
time given—O fence. 

’ The accused had been conducting a chit fund and‘ had thus committed an 
offence under S. 294-A, Indian Penal Code. As however chit funds had been 
very common in South India and there had been some misapprehension as to 
the law governing them the Government issued a G.O. and ordered that wide 
publicity should be given to the fact that chit funds were illegal and to order 
those who were conducting them to. wind them up, adding that prosecutions 
need not be launched unless there were indications of fraud. The accused 
were ordered to wind up their chit fund and were asked to repay the 
subscriptions. No drawing of chits took place after the order was communi- 


“1, (1932) 63 M.L.J. 664: LR. 59 LA, 405; LL.R. 13 Lah. 702 (P.C.). 
* Cri: Appeal No. 313 of 1937. ist March, 1938. 
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cated to them but they failed to repay the subscriptions within the time 
given. The accused were later on prosecuted for contravening the provisions 
of S. 294-A, Indian Penal Code. The Magistrate acquitted the accused on the 
ground that they did not raise any subscriptions after receiving the order, 
that there was no drawing of any lot, and held that if dues were still to be 
paid to the subscribers it was open to them to recover their dues through the 
Civil Court. 


Held, in revision, that the accused were liable to be convicted for the 
offence under S. 294-A, Penal Code, if they were shown to have conducted 
the lottery and that the withholding of the prosecution for a certain period by 
the Crown did not amount to an authorisation of the lottery prior to that 
date. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(accused) by the Taluk Magistrate of Sivaganga, dated 5th 
March, 1937, in C.C. No. 512 of 1936 on his file. 

The Public Prosecutor (V. L. Ethiraj) for Appellant. 


T. V. Ramiah, G. Gopalaswami, S. Nagaraja Aiyar and 
K. Desikachari for Respondents. 


The Court delivered the following 


JupaMent.—The prosecution case was that the three 
counter-petitioners had been conducting a chit fund and had 
thus committed an offence punishable under S. 294-A, Indian 
Penal Code. As however, chit funds had been very common 
in Southern India and there had been some misapprehension as 
to the law governing them, Courts having held at one time 
that chit funds were not illegal, the Government thought it 
would be unduly hard on persons conducting chit funds if 
prosecution were forthwith launched against them. G. O. No. 
2621, dated 14th September, 1934, was thereupon passed 
ordering the District Magistrate of Malabar to give wide 
publicity to the fact that such chit funds were illegal and to 
order those who were conducting them to wind them up as soon 
as possible, adding that prosecutions need not be launched 
unless there were indications of fraud. The counter-petitioners 
were ordered to wind up this chit fund and it appears that no 
drawing took place after the order was communicated to them. 
They were given to understand, however, that they should, in 
winding the fund up, repay the subscriptions; and the counter- 
petitioners addressed the Government by a petition asking for 
time until the end of December, 1935, to pay up the amounts 
due to the subscribers. This petition seems to have been 
referred to the District Magistrate, who granted time to do so. 


Public 
Prosecutor 
v. 


Soosai 
Pillai. 


Public, 
‘Prosecutor 
v 


Soosai 
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As this too was not done and the money was not repaid to the 
subscribers, this prosecution was launched. The Taluk 
Magistrate of Sivaganga acquitted the accused on the ground 
that the accused did not raise any subscriptions after receiving 
the order from the District Magistrate, that there was there- 
after no drawing of any lot, that the shed in which the office 
had been located was dismantled that the fund did not continue 
to exist as a lottery, and that no proposals were published, and 
concluded his judgment by saying that there was no evidence 
that there was any fraud on the part of the organisers of the 
fund, that they had obeyed the District Magistrate’s order and 
wound up the lottery, and that if dues were still to be paid to 
the subscribers, it was open to them to recover their dues 
through Civil Courts. 


It is not denied that a transaction of this kind contravenes 
the provisions of S. 294-A, Indian Penal Code, but the learned 
Advocate for the accused has put forward the same argument 
here as seems to have found acceptance with the learned Taluk 
Magistrate. The accused have not been punished for contra- 
vening the order of the District Magistrate that they should 
wind up the lottery; for such an order would have had no 


„binding and legal force if the lottery itself had been valid; but 


they have been convicted for conducting the lottery and 
thereby contravening the provisions of S. 294-A. The various 
points considered by the learned Taluk Magistrate have there- 


- fore no bearing on the question whether the accused committed 
an offence. If they conducted a lottery that was illegal, they 


were liable to be punished under S. 294-A whatever the action 
of the Crown might subsequently have been. 


It is argued that the order of the Government that they 
should wind up the lottery within a certain time and that they 
should re-pay the subscriptions within a certain time amounted 
to an authorisation of the lottery prior to that date. I am 
unable to agree that the withholding of prosecution is 


„tantamount to authorisation. It seems to me that the authori- 


sing of a lottery by private persons would be the last thing the 


-Government would be prepared to do. Clearly, the object of 
‘the Government in issuing their order in the form they did 


was to withhold the prosecutions of persons who were running 
lotteries in ignorance of the law, provided that they did their 


-best to wind up the lottery and to pay everybody who had 
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subscribed to the lottery. It is clear therefóre that the accused 
were guilty of the offences with which they were charged if it 
has been satisfactorily proved that the three accused conducted 
the lottery. . 


-It is further contended that both the complaint and the 
charge led the accused to believe that they were charged not 
for an offence under S. 294-A, but for disobeying the orders 
` of the District Magistrate; for we find in the complaint that: 

“Tt is alleged that the accused organised a prize chit—and that as this 
was an unauthorised lottery, the accused had to wind up the same, that the 
first accused sent a petition to the local Government praying for time, that 
time was granted till 31st December, 1935, the accused being informed that 
prosecution would be launched if the concern was not closed by that date, 
and that as the concern was not closed as directed, they were liable for the 
offence under S, 294-A.” 

The charge is to the effect that a complaint had been 
received to the effect that the three persons (accused) had 
opened a chit fund, that they kept a lottery office, and that 
they had also published proposals relating to the lottery. So 
far it is clear that they are charged with having committed 
offences punishable under S. 294-A, but the charge does not 
end there but contains the further words:— 

“And that in spite of the order directing you to wind up the’ said 
company within 3ist December, 1935, you did not close it accordingly. Show 
cause why you should not be punished.” ; 

The judgment of the learned Taluk Magistrate shows that 
he conducted this enquiry with a view to ascertain whether 
any fraud had been played by any of the accused. 


I have been asked that in case I think that the order of the 
Taluk Magistrate was not fight, he should be ordered to retry 
the accused. It is ordered accordingly. This order of retrial 
will give an opportunity to the accused to repay to the subs- 
cribers whatever may be due to them and so put themselves in 
a position to plead for mercy in case they are found guilty. 


< B. V. V.o — eS , Retrial ordered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LioneL Leacu, Chief 

Justice anp MR. Justice MADHAVAN NAIR. 
Sukkira Goundan and others .. Petitioners* (Respondents 
i : 1 to 3 and 6 to 11— 
Defendants 1 to 3 and 


6 to 11) 
v. 
Palani Goundan .. Respondent (Appellant— 
Plaintiff). 


Civil Procedure Code (V of 1908), S.110—Leave to appeal to Privy 
Council—Suit for partition—Estate worth more than Rs. 10,000—If satisfies 
requirements of S. 110 cl. (2)—~-Subject-matier of sutt—If whole estate or 
only the share in question. 


In a suit for partition of the estate of joint family “the value of the 
subject-matter of the suit” for purposes of S. 110, Civil Procedure Code, is. 
not the value of the whole estate directed to be parikopea but only the value 
of the particular share in dispute. 


Where therefore the whole estate is valued at more than Rs. 10,000 but 
the value of the share decreed to the plaintiff, who is found to be a co- 
parcener, is less than Rs. 10,000, the defendants are not entitled to leave to 
appeal under S. 110, cl. (2) of the Civil Procedure Code as the decree does 


not involve any claim or question to or respecting property of the prescribed 
value.” 


. The opinion in De Silva v. De Silva, (1904) 6 Bom.L.R. 403, preferred to 
the opinions of Calcutta and Allahabad Courts. 

Petition praying that in the circumstances stated therein 
in the affidavit filed with C. M. P. No. 735 of 1938 on the file 
of the High Court, the High Court will be pleased to grant: 
leave to the petitioners herein to appeal to His Majesty in 
Council against the judgment and decree of the High Court 
dated 28th July, 1937, and passed in Appeal No. 263 of 1931, 
preferred against the decree of the Court of the Subordinate 
Judge of Dindigul in O. S. No. 40 of 1929. 


- T. V. Muthukrishna Aiyar and P. N. Appuswami Aiyar 
for.Petitioners. 


K. Periaswami Goundar for Respondent. 
The order of the Court was made by 


The Chief Justice.—This is an application for a'certificate 
for leave to appeal to His Majesty in Council. The suit out 
of which this petition arises was filed by the respondent in 


* C, M. P. No. 4682 of 1937. 2nd March, 1938. 
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the Court of the Subordinate Judge of Dindigul for the parti- 
tion of the estate of a joint family of which he claimed to be a 
member. He valued the estate asa whole at Rs. 25,987 and 
his own share at Rs. 8,662-5-4. The petitioners who were 
defendants denied that the respondent was a coparcener, and 
their defence prevailed in the trial Court. On appeal to this 
Court, however, it was held that the respondent was a co- 
parcener and was entitled to have delivered to him property 
of the value of Rs. 5,162-5-4. The petitioners challenge the 
correctness of this Court’s judgment and wish to appeal to 
the Privy Council. The only question which falls for deci- 
sion is whether the case falls within the second clause of S. 110 
of the Code of Civil Procedure. The section reads as 
follows :— ; 

“ In each of the cases mentioned in clauses (a) and (b) of S. 109, the 
amount or value of the subject-matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards, and the amount or value 
of the subject-matter in dispute on appeal to His Majesty in Council must 
be the same sum or upwards, or the decree or final order must involve, 


directly or indirectly, some claim or question to or respecting property of 
like amount or value, 


and where the decree or final order appealed from affirms the decision 
of the Court immediately below the Court passing such decree or final order, 
the appeal must involve some substantial question of law.” 

The learned advocate for the petitioners rightly concedes 
that the subject-matter of this suit does not amount to 
Rs. 10,000 the subject-matter being merely the share of the 
respondent in the estate. Therefore the case does not fall 
within the first clause. But he says that the decision of this 
Court on appeal does involve some question respecting property 
worth more than Rs. 10,000 and therefore the case comes 
within the second clause. The value of the estate taken as a 
whole is far more than Rs. 10,000, and the contention is that 
as the decree has directed a partition of this estate it affects 
property of the required value. 


The learned advocate relies on the judgment of the 


Calcutta High Court in Lala Bhugwat Sahay v. Rai Pashupati 
Nath Bose! and the judgment of the Allahabad High Court 
in Muhammad Asghar v; Abida Begam?. Lala Bhugwat Sahay 
v. Rai Pashupati Nath Bose! was also a suit for the partition 
of a joint family estate, and Maclean, C. J., and Mookherjee, 





1. (1906) 10 C.W.N. 564, 2. (1932) 1,L.R. 54 All. 858. 
92 
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-J., held that it was the whole estate which had to be looked at 


and not merely a particular share which one of the ‘parties 
might claim. This construction was accepted by the Allahabad 
High Court in Muhammad Asghar v.-Abida Begam}. The 
Bombay High Court has, however, interpreted the second 
clause of S. 110 differently and this Court has agreed with it. 


The opinion of the Bombay High Court is expressed in 


‘the case of De Silva v. De Silvag which was decided by 


Jenkins, C. J. and Russell, J. It was there held that, where 
the relief is at less than Rs. 10,000 the value of the matter in 
dispute in appeal is not of the prescribed value. In such 
circumstances the decree itself does not involve any claim or 
question to or respecting property of the prescribed value and 
consequently the case does not fulfil the requirements of the 
section. The learned Chief Justice pointed out that, if the 
Court were to give effect to the contention that regard must be 
had only to the value of the whole estate, it would follow that, 


if the sole subject-matter in dispute, were an easement of trifl- 


ing value, but affecting property worth Rs. 10,000 or more, a 
right to appeal to the Privy Council would exist, which would 
be giving to the words of the section a meaning which was not 
justified. This decision was followed by the Bombay High 
Court in Manilal v. Banubais and in Nariman Rusiomji v. 
Hasham Ismayal4. It has been suggested in the course of the 


argument that the Bombay High Court gave expression to a 


contrary opinion in Appaya v. Lakhamgowdas, but we do not 
regard the judgment there as repudiating the decision in De 
Silva v. De Silva? which was again followed in Nariman 
Rustomji v. Hasham Ismayal4. 


This Court considered the question in Appala Raja v. 
Rangappa Naicker6, which was an application for leave to 
appeal to His Majesty in Council heard by Sadasiva Aiyar 
and Spencer, JJ. Sadasiva Aiyar, J., expressed the opinion 


that in order to satisfy the conditions of S. 110 the suit must 


involve rights and claims to property which rights and claims 
are worth Rs. 10,000 or upwards, and he quoted with approval 
the decision in De Silva v. De Silva’. Spencer, J., delivered 





1. (1932) LL.R. 54 All. 859, 
2. (1904) 6 Bom.L.R. 403. 3. (1920) 23 Bom.L.R. 374. 
4, (1924) I.L.R. 49 Bom. 149. 5. (1922) 25 Bom.L.R. 77. 
6. (1917) 33 M.L.J. 481. 


i 
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-a judgment to the same effect. This decision is binding on us 
and disposes of the application. Imay add that De Silva v. 
‘De Silval, was also followed by the Patna High Court in 
.Gosain Bhaunath Gir v. Bihari Lal2. That was a case where a 
puisne mortgagee whose interest in the property which was 
worth only Rs. 4,000 was applying for leave to appeal to the 
„Privy Council from an order refusing to set aside the sale of 
‘the property ordered in a mortgage suit, the property being 

valued at over Rs. 10,000. 
The application for leave to appeal will be dismissed with 


‘costs. 
S. V. V. —-— Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT:—Lorp MACMILLAN, Lorp ROCHE AND SIR 
‘GrorGE RANKIN. 


. Thakur Gaya Bakhsh Singh since 
© deceased (now represented by 
Rani Suraj Kunwar and another) 
and another ae Appellanis* 
; v. 
Deo Singh (minor) and others .. Respondents. 


Succession—Estate settled in Oudh—Name of settled owner although dead 
‘entered in lists prepared under statute—Owner succeeded by son before passing 
‘of Act—Whether subsequent successions within Act—"Heir or legatee”—W he- 

ther applicable only to immediate taker from original owner—Oudh Estates 

` Act (I of 1869), Ss. 2, 14 and 22. 

At the second summary settlement made in Oudh in 1859, a taluga 
consisting of three estates was settled with R. In 1860, in the absence of a 
practice of gaddinashini by sanad, R executed an tkrarnama directing that 

‘after his death his estate should remain intact in the name of his eldest son, 
S. If 1862, a sanad was granted to R in common form, conferring full pro- 
prietary rights on him and his heirs for ever, with a provision that in the 
event that he or any of his successors should die intestate the estate should 
descend to ‘the nearest male heir according to the rule of primogeniture. R 
died.in 1863 and was succeeded by S. When the Oudh Estates Act, 1869, 
was passed, the taluga was under S. 8 of that Act entered in list 1, and R’s 

.name, although he was dead, was entered in the lists 1, 2 and 5 specified in the 
Act. In 1889, S died and was succeeded by his brother, M. M died without 
issue in 1906, and was succeeded by his widow K. At the date of her 
succession, the father, of the plaintiff D a minor was still alive, and was 
in the senior male line. He predeceased M's widow, and the plaintiff claimed 
to be entitled to succeed on K’s death and as himself being in the senior male 





1. (1904) 6 Bom. L.R. 403. 2. (1919) 4 Pat. L. J. 415. 
* P, C. Appeal No. 44 of 1935. `. i -24th January, 1938. 
: Oudh Appeal No, 4 of.1934, f ; 
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line. The defendant claimed to be entitled to succeed as the nearest heir to K. 
The defendant resisted the plaintiff’s claim on the ground that M, not 
being an heir within the meaning of S. 22, the succession of his widow, 
K, did not take place under the Act, that the title which she acquired on M’s 
death was accordingly an adverse title as against the plaintiff’s father, and 
that the plaintiff’s claim was accordingly barred by S. 28 of the Limitation 
Act. 

Held, (1) that the words “heir or legatee” in the Oudh Estates Act 
referred also to successors of the immediate taker from a taluqdar and were 
not confined to his immediate heir:and that M was accordingly an “heir” if he 
inherited under the special provisions of the Act. 

(2) that even if, by reason of the fact that R succeeded before the 
passing of the Act, M’s succession was not within S. 22, he nevertheless 
succeeded by virtue of the provisions of the Act, Ss.3 and 10 of which were 
a reaffirmation of the provisions of the sanad as to succession. There was. 
no necessary antithesis between the sanad and the Act as regards successions. 
after 1869, 

(3) that in any event, the estates might, notwithstanding the fact that 
had succeeded before 1869, and that S was dead at the time when his name 
was entered in list 1 under S. 8, come within S. 22. 

Thakur Sheo Singh v. Rani Raghubans Kunwar, (1905) 15 M.L.J. 352: 
L.R. 32 LA. 203: I.L.R. 27 All. 634 (P.C.), distinguished. 

Murtaza Husain Khan v, Mahomed Yasin Ali Khan, (1916) 31 M.L.J. 804: 
L.R. 43 LA, 269: I.L R. 38 All. 552 (P.C.) and dictum of Lord Lindley in 
Mohammad Abdussamad v. Kurban Husain, (1903) L.R. 31 I.A. 30 at 37; LL. 
R. 26 All. 119 (P.C.), followed. 

(4) that $ having succeeded under R's will, was a legatee and that 
S. 14 governed his position, the effect of S. 14 being to put S. although a devi- 
see, under the operation of the Act as the holder of an estate within lists 2 and: 
5 made under S. 8. S. 22 of the Act accordingly applied to S’s succession by 
virtue of the operation of S. 14 whether or not itdid so of its own force 
and that K was accordingly the rightful successor to her husband M under 
S. 22 (7). 

In the case of a bequest which is within the retrospective words with 
which S. 14 opens, and which was made by a taluqdar to a person who would. 
have suceeded according to the provisions of the Act, the consequence 
attached by the section is that such person “ shal! have the same rights and 
powers in regard to the property. . . . . and shall hold subject to the 
same conditions and to the same rules of succession” as the testator. That 
provision was intended to indicate how the Act was to takeeffect upon such 
property, and not to perpetuate a system of succession under the bare terms 
of the original sanad and outside the main provisions of the Act. 

Decision of the Chief Court of Oudh affirmed. 

Appeal from a decision of the Chief Court at Oudh 
(Wazir Hasan, C.J. and Smith, J.) at Lucknow, affirming a 
judgment and decree of the same Court in its original 
jurisdiction, dated 1st May, 1933. 

J. P. Eddy, K.C. and T. B. W. Ramsay for Appellants.—The 
respondent claims to be entitled to succeed to the estates on the 
death of M’s widow, but that must depend on the right in which 
she succeeded. She did not, it is submitted, succeed under or by 
virtue of S, 22 (7) of the Act of 1869, because her succession 
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was not within the Act. In fact, at the date of the widow’s 
succession, it was the sanad and not the Act which regulated 
the succession. That being the case, it was the plaintiff- 
respondent’s father, then in the senior male line, who ought 
to have succeeded, and not M’s widow. She, therefore, 
acquired an adverse possession to the estate, which by limita- 
tion has become absolute, so that the appellant, by virtue of 
his relationship to the widow. has the prior claim to succeed. The 
non-application of the Act to the succession can be traced through 
from the entry of S’s name in the lists under S.8 although he 
was dead and from R’s having sticceeded before the Act of 1869 
was passed. R, therefore, could not have inherited under the 
special provisions of the Act, and therefore is not an heir within 
the definition in S. 2, The Act accordingly never applied to 
succession to this estate. M’s widow therefore, on M’s death, could 
not have succeeded under S. 22 (7). If S. 14 be held to apply to 
the succession, that will not avail the respondent, because in any 
case that section can do no more than put R into the same position 
as regards the estate as his father had held, that position being 
regulated by the sanad. 

A. M. Dunne, W. Wallach and M. H. Kidwai for Res- 
pondents.—The Act of 1869, it is submitted, clearly governs 
the succession to the estates in question. Not only did M 
succeed by virtue of S. 22, but R’s succession under his 
father’s will brings S. 14 into effect, so that, whichever way the 
case is regarded, the Act governs the succession. As to S. 22, 
there is no reason for limiting the word“ heir ” to the immediate 
taker from the taluqdar. It may and does apply to persons who 
subsequently succeed. Consequently, whatever was the case with 
the succession before, M may be said to have succeeded under the 
Act as an heir, and therefore S. 22 (7) applied to his widow’s 
succession, which was consequently not adverse but such as now 
to admit of the plaintiff-respondent’s succession. As to S. 14, its 
effect is to place R on the footing which his father would have 
enjoyed had he lived to hold under the Act, and not merely on the 
footing which his father really held, namely, under and by virtue 
of the sanad. 


24th January, 1938. Their Lordships’ judgment was 
delivered by 
. Sır Georce RANKIN.— This appeal was brought by Thakur 
Gaya Bakhsh Singh, who will be referred to herein as “ the 
appellant,” though he assigned part of his interest to appellant 
No. 2 and has died since the appeal was brought. He was the 
first defendant to a suit filed on the 16th February, 1931, in 
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the Chief Court of Oudh in its original jurisdiction by the 

first respondent Deo Singh, a minor (herein called “the. 
respondent”). The plaint claimed a number of properties 

and impleaded four defendants, but this appeal relates only to 

three estates, and the first defendant is the only party disputing 

this claim before the Board. These estates are taluqdari 

estates in Oudh, and may be considered as one taluqa: the 

main estate goes by the name of Bharawan and is situated in 

the district of Hardoi: included in it are two smaller estates 
called Basantpur aud Marhapur in the districts of Lucknow 

and Unao. The respondent’s claim was that he had become 

entitled to these estates upon the death on the 12th December, 

1930, of a lady called Rani Deo Kuar. 

The facts out of which his claim arises are not in 
dispute. In 1859, at the Second Summary Settlement the 
estates in question were settled with Raja Mardan Singh. 
In accordance with requests made to taluqdars by Govern- 
ment that they should make wills specifying the names of 
their heirs in cases where there was no practice of 
gaddinashini by custom or sanad, Raja Mardan on the Sth 
March, 1860, executed a. document called an tkrarnama,. 
stating :— l 

“ I therefore desire and apply that after my death my estate should 
remain intact and impartible in my family in the name of my eldest son Raja 
Randhir Singh according to the custom of raj gaddi and the younger brothers ' 
shall be entitled to receive maintenance from the holder of the gaddi.” 

In compliance with these wishes, the sanad granted to him- 
ina common form (cf. Sykes Compendium, p. 386) on the 
24th November, 1862, conferred “the full proprietary right, 
title and possession” on him and his heirs for ever subject to 
conditions as to payment of revenue and the observance of' 
certain rules of good behaviour towards Government. It pro- 
vided also :— 

“Itis another condition of this grant that in the event of your dying 
intestate or of any of your successors dying intestate the estate shalt 
descend to the nearest male heir, according to the rule of primogeniture, but 
you and all your successors shall have full power to alienate the estate either 
in whole or in part by sale, mortgage, gift, bequest or adoption to whomso- 
ever you please.” i 


-Raja Mardan Singh died in 1863 and.was succeeded by 
his eldest son Raja Randhir Singh. The terms of the sanad 
were sufficient of themselves to vest the estate in Randhir on, 
the death of his father, but the law applicable at that time, to: 
Hindus in Oudh imposed.no formal-:requirements as to wills,. 
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and it is the case both of appellant and respondent that Rand- 
hir could also claim to have succeeded under the ikrarnama as 
a will. In 1869, when Act I (the Oudh Estates Act) was 
passed, in the lists prepared under S. 8 thereof the three estates 
now in question were entered in list 1, and the name of Raja 
Mardan Singh (though dead) was entered in lists 1,2 and 5. 
In 1889, Randhir died without male issue and was succeeded 
by his brother Raja Madho Singh. On the death of Madho 
without issue on 23rd October, 1906, he was succeeded by his 
widow Rani Deo Kuar. It is upon her death in 1930 that the 
respondent claims to have become entitled to the estate. In 
1906 the respondent’s father Mahipal Singh was alive, but he 
predeceased Rani Deo Kuar. The pedigree incorporated here- 
with shows the respondent’s descent from Raghunath Singh, 
brother of Raja Mardan Singh, and that he is in the senior 
male line is not now contested. 

The objection taken by the appellant to the respondent’s 
right to inherit the taluqa is that in 1906, on the death of 
Madho, the person entitled to succeed him was the respondent’s 
father Mahipal Singh and not Madho’s widow, Deo Kuar. If 
this be so, the appellant contends that whatever article of the 
Limitation Act (be it Art. 140, 142, 144 or 120) applied to the 
case, the respondent is out of time and his title has come to an 
end under S. 28 of the Act. This inference has not been 
accepted by the Chief Court either at first instance or on 
appeal. Upon the merits of the inference something may 
depend on whether Rani Deo Kuar is regarded as having 
asserted and been permitted to enjoy a Hindu woman’s estate 
or an estate “ for her lifetime only ” within the meaning of 
S. 22, cl. 7 of Act I of 1869. In any view it raises difficult 
and important questions of law which have not been argued 
before the Board. Their Lordships do not find it necessary 
to pronounce upon them, and, without intending to suggest 
that the views taken in the Chief Court were wrong, they 
refrain from discussing the matter. 

The right of Madho’s widow to succeed him in 1906 
depends upon the proposition that on his death S. 22 of Act I 
of 1869 as it then stood applied to the case. 

The relevant parts of the section are as follows :— 


“ 22, If any Taluqdaror grantee whose name shall be inserted in the 
second, third, or fifth of the lists mentioned in section eight, or his heir or 
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-shall die intestate as to his estate, such estate shall descend as follows, 
snamely :— 


(1) To the eldest son of such Talugdar or Grantee, heir or legatee, and 
“his male lineal descendants, subject to the same conditions andin the same 
-manner as the estate was held by the deceased; 


(2) Or if such eldest son of such Taluqdar or Grantee, heir or legatee, 
shall have died in his life-time, leaving male lineal descendants, then to the 
-eldestand every other son of such eldest son successively, according to their 
-respective seniorities, and their respective male lineal descendants, subject as 

aforesaid ; 

(7) Or in default of any such brother. . . “ [ie. of the Taluqdar 

-or Grantee] ” then to the widow of the deceased Taluqdar or Grantee, heir 
-or legatee; or, if there be more widows than one, to the widow first married 
‘to such Taluqdar or Grantee, heir or legatee, for her life-time only.” 
' For the appellant it is contended that succession to the 
-estate at that time was governed by the sanad of 1862 but not 
‘by the section. This argument proceeds upon the fact that 
‘the “taluqdar” or person whose name was entered in list 1 
-under S. 8 was Mardan Singh, though he had died in 1863, 
-and upon the view that Randhir, who then succeeded, did not 
inherit the estate “under the special provisions of this Act” of 
1869 so as to satisfy the definition of “heir” given as follows 
sin S. 2 thereof :— 

“ Section 2,—In this Act, unless there be something repugnant in the 
-subject or context—. 

“ ‘Heir’ means a person who inherits property otherwise than as a 
«widow, under the special provisions of this Act; and ‘legatee’ means a person 
:to whom property is bequeathed under the same provisions. ” i 

Randhir not being an “heir”, it is said for the appellant 
‘that the Act, or at least S. 22 thereof, never applied to regulate 
“the succession to this estate; that the death of Randhir was not 
‘the death of an “heir’’; that Madho did not succeed under 
:S. 22 but under the sanad, that he too was not an “heir” and 
that on his death cl. 7 of the section was not available to his 
-widow. 


The respondent disputes this reasoning and further con- 
‘tends that Randhir may be regarded as having succeeded 
‘under his father’s will, and that this attracted the operation of 
:S. 14 of the Act. In 1906S. 14 stood as-follows :— 


“Tf any taluqdar or grantee shall heretofore have transferred or 
"bequeathed, or if any taluqdar or grantee, or his heir or legatee, shall here- 
-after transfer or bequeath, the whole or any portion of. his estate to another 
vtaluqdar or grantee, or to such younger son as is referred to in S. 13, cl. (2), 
-or toa person who would have succeeded according to the provisions of 


tthis Act to the estate or toa portion thereof if.the transferor or testator had 
93 
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died without having made the transfer and intestate, the transferee or legatee 
and his heirs and legatees shall have the same rights and powers in regard 
to the property to which he or they may have become entitled under or by 
virtue of such transfer or bequest, and shall hold the same subject to the 
same conditions and to the same rules of succession as the transferor or 
testator.” 

On the respondent’s view, this section puts Randhir in 
the same position as his father would have held had he lived 
to hold under the Act. The appellant maintains that the 
utmost effect of the section in this case is to put Randhir 
in the position of holding on the same terms as those upon 
which his father in fact held, namely, upon the terms of the: 


sanad. 


The trial Judge was of opinion that S. 22 did not govern 
the succession to Madho. The Appellate Bench of the Chief 
Court held that it did. They. proceeded upon two grounds: 
first, that Madho was an “heir” of Mardan within the meaning: 
of S. 22: secondly, that S. 22 was applied to the case by S. 14.. 
Their Lordships will examine both of these grounds. 


If Randhir be regarded as having succeeded his father in: 
1863 by inheritance in accordance with the terms of the sanad,. 
he cannot be said to have inherited under the special provisions. 
of the Act of 1869. It is only the date, however, which ex- 
cludes him: after the Act the sanads operated under S. 3 as. 
the creatures of the Act, and the Act itself conferred the title 
Hurpurshad v. Sheo Dyali, The Appellate Bench were of 
opinion that the same difficulty did not apply to Madho, and 
that, as “heir” did not necessarily mean the immediate heir, 
Madho’s death was the death of an “heir of a taluqdar” within 
the language of S. 22. The question would still remain: didi 
Madho inherit under the special provisions of the Act? 


It was a noticeable and intentional feature of the Act that: 
it did not apply the word “taluqdar” to anyone save the indi- 
vidual mentioned in list 1 (cf. Ss. 2 and 10). The result is. 
that any subsequent holder is referred to in the Act as an “heir 
or legatee.” If Ss. 7, 11, 13-16, 18-20, 30 and 31, be consider-. 
ed, in hardly any case is it reasonable to think that the powers 
therein specified were intended to apply only to an immediate. 
taker from the taluqdar and to no other successor, Apart 





1, (1876) L.R. 3 LA. 259 at 270-1. 
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from this consideration, the phrase in S. 7 “any heir or legatee 
of a taluqdar” ; in S. 11 “every heir and legatee of a taluqdar” ; 
in S. 13 “no heir or legatee of a taluqdar”; in S. 14 «the 
transferee or legatee and his heirs and legatees”—these can 
only with some difficulty be confined to immediate takers from 
the person mentioned in list 1. The general language of certain 
sections “subject to the same conditions and to the same rules 
of succession” (S. 14), or “subject to the same conditions and 
in the same manner as the estate was held by the deceased” 
(S. 22), might in some cases re-apply other sections on the 
' footing that the latter of their own force applied only to 
immediate takers. But it is doubtful whether formalities 
required by the Act for transfer or bequest are included by the 


word “conditions”, which may more safely be interpreted with ` 


reference to the stipulations of the sanad. In any view their 
Lordships are satisfied that thédraftsman did not rely upon the 
word “conditions” in Ss. 14 and 22 for the purpose of applying 
the other sections above mentioned to the successors of 
immediate takers from the taluqdar. They agree with the 
Chief Court that an examination of the Act before its amend- 
ment by United Provinces Act III of 1910 shows that the 
following explanation—added by the amending Act—-serves 
only to make plain what is implicit in the true construction of 
the Act as it originally stood :— 

“ Explanation.—The words ‘ heir’ and ‘legatee’ used with reference to a 


taluqdar or grantee. . . are not restricted to the immediate heirs and legatees 
of such taluqdar, grantee or person.” 


This explanation is very simply expressed and almost 
disguises the fact that “heir and legatee” is a phrase used very 
loosely if it be intended to cover, not only the heir of an heir 
but the heir of a legatee, the legatee of an heir and the legatee 
of a legatee. But there is no great difficulty as to the word 
‘heir’ taken by itself. “Heir” is defined in Wharton’s Law 
Lexicon as “a person who succeeds by descent to an estate of 
inheritance. It is nomen collectivum and extends to all heirs; 
and under heirs, the heirs of heirs are comprehended in 
infinitum.” 

Their Lordships are so far in agreement with the Appel- 
‘late Bench of the Chief Court as to consider that Madho 
should be regarded as an “heir” provided that he inherited 
under the special provisions of-the Act. Independently of the 
general considerations already mentioned, it is prima facie 
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unreasonable that, in a case in which the name of a deceased 
owner, was entered in the lists, the first successor after the 
passing of the Act should not be regarded as his heir in spite 
of the fact that he took by inheritance and not by transfer or 
bequest. . The opposite view would do unnecessary violence to 
the Act in the interest of a literal construction. But it is 
necessary to see whether Madho inherited under the special 
provisions of the Act. lf Randhir was not an “ heir ” then 
it may be said with force or at least with logic that on his 
death the succession was not within S. 22. This objection 
the Chief Court do not seem to have anticipated; but their 
Lordships will assume—without so deciding that Madho did 
not inherit under the section. Still, the question is, not whether 
he. succeeded under that section, but whether he “inherited 
property . . . . under the special provisions of this Act.” 
The word “heir” cannot be festricted to those who inherit 
under S. 22: itis used in S. 23 and applies to every estate 
whose owner was entered in list 1 whatever the rule of succes- 
sion. Their Lordships think there is great force in the obser- 
vation made in the Chief Court in the case of Achche Mirza 
v. Ahmad Shahi that “the limitations prescribed by the lists 
. . . are as much rules of succession so far as they go 
as the provisions of Ss. 22 and 23 of the Act of 1869.” The 
Act by S. 3 conferred an independent title to these estates— 
permanent, heritable, and transferable. By the entry in lists 
1, Zand 5, the estates were made taluqdari estates; it was 
definitely declared that succession to them should thereafter be 
regulated by primogeniture, and that the custom of the family 
before the Act had been that they devolved upon a single heir. 
They had come under the protection of the restrictions © 
imposed as to transfer by Ss. 13, 16, 17, 18 and 20. 
On the appellant’s view that S. 22 did not apply at all, 
the provisions of the sanad as to succession were reaffirmed by 


S. 3 of the Act and reinforced by S. 10. Had Madho’s title 


been challenged by someone claiming to share with him under 
their personal law, the Act would have stood before the sanad 
in Madho’s lines of defence. As regards successions after 
1869, to oppose the sanad to the Act may be a false antithesis. 
Madho succeeded by virtue of provisions of the Act which 
prescribed a course of succession unknown to the general 





1. (1926) LL.R. 1 Luck. 529, 
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Hindu law, and was an heir of a taluqdar within the meaning 
of the Act. 

Their Lordships for these reasons do not feel constrained 
to hold that the estates in the present case could never come 
under S. 22 of the Act. That Randhir succeeded before 1869 
is only another way of saying that the name entered in list 1 
was the name ofa dead man. “It is matter of familiar 
knowledge that such entries of dead men’s names were not 
uncommon” [per Sir Arthur Wilson in Thakur Sheo Singh v. 
Rani Raghubans Kunwar1.] In that case it was held that to 
the Mahewa estate the Act never applied: before 1869 there 
had been two devolutions and a change of sanad since the 
time of the taluqdar. The appellants argument, however, 
would frustrate the main intention of the Act in every case 
in which list 1 contained a dead man’s name. This conclusion 
has never been accepted by the Board. In Murtaza Husain 
Khan v. Mahomed Yasin Ali Khan2, the Court of first instance 
had held that Jamshed Ali’s name was wrongly entered in the 
lists and that in consequence the statute did not apply to the 
taluga. This view was firmly negatived by the Board and Mr. 
Ameer Ali observed that “his death before the Act was passed 
into law makes no difference in his status or in his rights.” 
Lord Lindley in Mohammad Abdussamad v. Kurban Husain’ 
put the matter with clearness and accuracy as follows :— 


“ Entries of the names of deceased persons in the lists mentioned in S. 8 
do not appear to have been contemplated by the Act, but such entries have no 
doubt been made and they are practically harmless if the names were already 
in former lists made under the Orders in Council, or if the entries do not 
alter the previously acquired rights of anyone.” 


It is not, however, right that the decision in the present 
case should be rested solely upon the foregoing considerations. 
If Randhir succeeded under his father’s will, it is more correct 
to regard him as a legatee than to found upon the right which 
he had to succeed in the absence of a testamentary disposition. 
If he be treated as legatee, then S. 14 of the Act governs his 
position. Their Lordships are in full agreement with the 
reasoning and the conclusion of the Appellate Bench upon the 
effect of S.14. Inthe case of a bequest which is within the 
retrospective words with which S. 14 opens, and which was 





1. (1905) 15 M.L.J. 352: L.R. 32 LA. 203 at 209: LL.R. 27 A. 634 (P.C.), 
2, (1916) 31 M.L.J. 804: L.R.43 LA. 269 at 280: 38 A, 552 (P.C.). 
3. (1903) L.R. 31 1.A. 30 at 37: 261 A. 119 (P.C,). 
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made by a taluqdar to a person who would have succeeded 
according to the provisions of the Act, [sc. had they been in 
force at the time when the succession opened (per Lord 
Macnaghten in Thakurain Balraj Kunwar v. Rae Jagatpal 
Singh1)], the consequence attached by the section is that such 
person “shall have the same rights and powers in regard to the 
property . . . . and shall hold the same subject to the same 
conditions and to the same rules of succession” as the testator. 
In their Lordships’ opinion this provision was intended to 
indicate how the Act was to take effect upon such property, 
and not to perpetuate a system of succession under the bare 
terms of the original sanad and outside the main provisions of 
the Act. This is a question of the intention to be collected 
from the language used. The section is expressly dealing with 
a case in which the taluqdar has parted with his interest or 
part thereof prior to the Act. Whatever defects may be im- 
puted to the draftsmanship of the Act, and whatever their 
consequences, it is difficult to suggest that the statute designed- 
ly provided that estates should in some cases within S. 14 run 
for all time on the bare general principle provided by a sanad, 
and that the reference to “rights and powers,” “conditions” 
and ‘rules of succession” should in these cases import none 
of the elaborate provisions of the Act. No doubt some saving 
of vested rights may be implied in retrospective legislation, 
but subject to that the section operates retrospectively as well 
as prospectively in order to achieve the same result ` 
for all estates of the same class. It operates alike whether 
the transferee is an heir apparent, another taluqdar or a 
younger son. In giving the other taluqdar the same rights as 
the transferor the Act may have been unhappy, since the 
taluqas might not be subject to the same rules of succession. 
But the purpose of the section was to make the acquisition 
descend with the old estate. Likewise, the inclusion within 
the section of persons who would have succeeeded under the 
Act, is intended to preserve in such cases the same character to 
the estate as it would have continued to bear if the succession 
had been ab intestato. As explained by Lord Macnaghten in 
Thakurain Balraj Kunwar v. Rae Jagatpal Singh) :— 


“Tf a transfer or bequest is made to a person in the prescribed: line of 
succession, there is reason for placing the transferee or legatee in the same 





1. (1904) L.R. SILA. 132 at 142, 
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position with regard to succession to the estate as the transferor or testator, 
‘but if the prescribed line of succession is broken by a transfer or bequest of 
‘the entailed estate to a person outside the prescribed line, it seems not unrea- 
‘sonable that the fetter of the entail, such as it is, should no longer apply to 
the estate.” 

In their Lordships’ view, the effect of S. 14 was not to 
‘stereotype this estate as one which could never attract the 
-course of succession prescribed by the Act, but on the contrary 
to put Randhir, though a devisee, under the operation of the 
Act as the holder of an estate within lists 1, 2 and 5. Whether 
or not S: 22 applies to his case of its own force, it is applied 
iby S. 14. 

On this view Rani Deo Kuar was in 1906 the rightful 
‘successor to her husband under cl. (7) of S.22. The Crown 
‘Grants Act of 1895 does not abrogate the Act of 1869 and has 
‘no bearing on the matter. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitors for Appellants: Nehra & Co. 


Solicitors for Respondents: Hy. S. Polak & Co. 
R. C. C. — Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] - 
Present :—Lorp MACMILLAN, SIR SHADI LAL, AND SIR 
‘GEORGE RANKIN. 


Pradyumna Kumar Mullick .. Appellant® 
v. 
‘Kumar Dinendra Mullick and another .. Respondents. 


Morigage—Decree granted to mortgagee in suit for sale—Rights of mort- 
wagee-decree-holder assigned to new mortgagee—Further advances to debtor 
by new morigagee on new morigage with other property as additional security 
—Clause in new mortgage permitting mortgagee to consolidate rights under 
the new mortgage with rights under the decree—W hether enforceable—Unsuc- 
cessful application by mortgagee to obtain personal decree for money due— 
Subsequent action brought by mortgagee on personal covenant in new mort- 
gage--Whether barred by previous application—Code of Civil Procedure, 
1908, S. 11, O. 21, r. 2 and O. 34, r. 6. 

Certain mortgagors having failed to redeem a mortgage within the 
stipulated period, the mortgagees brought’ proceedings by which they obtain- 
ed a final decree for sale of the mortgaged property. The sale was postponed 
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by arrangement, and another person, the plaintiff, agreed to discharge 
the entire debt due to the first mortgagees, the decree-holders, and to advance: 
further money to the mortgagors or judgment-debtors. A deed was them 
executed assigning all the first mortgagees’ rights under the decree in favour 
of the plaintiff, and the debtor executed a further mortgage in favour of the 
plaintiff. By that mortgage, the plaintiff advanced to the debtor the money 
necessary to pay off the first mortgagees, and also a further sum, and certain. 
other property was brought in as security in addition to that covered by the: 
original mortgage. In the new mortgage there was a clause which empowered 
the plaintiff mortgagee, if the additional property should not be redeemed. 
within a prescribed period, to include it in the order of sale contained in the 
original decree all rights under which had been assigned to the plaintiff, in 
order that no fresh suit need be instituted on the new mortgage itself. In due 
course the properties included in the original mortgage and the decree were 
sold, and the proceeds paid to the plaintiff. The additional property was also 
sold, privately. A considerable sum, calculated on the basis of the covenants 
contained in the new mortgage, still remained due to the plaintiff after sale 
of all the properties, and he made an application to the Court under O. 34,. 
r. 6 of the Code of Civil Procedure to make a personal decree for the 
recovery of the sum due. That application was refused on the ground that it 
was barred by limitation because made more than three years after the date 
of the last judicial sale of the debtor’s property. The plaintiff then brought an. 
action on the personal covenant contained in the new mortgage for recovery 
ofjthe sum due to him. 

Held, (1) that the parties had no authority by a clause in a mortgage to- 
add to a decree something not included in the claim on which the decree was. 
founded, and that they could not confer on the Court jurisdiction to enforce: 
a claim not embodied in a decree or an order having the force of a decree. 

(2) That, even if that clause were enforceable, the plaintiff was, notwith- 
standing the unsuccessful application under O. 34, r. 6, not debarred from his. 
right of suing on the second mortgage, that right not being affected by the 
previous application. 

(3) That the application did not operate to bar the present suit by the 
tule of res judicata because the application was decided on a point of 
limitation. 

(4) That the new mortgage was an independent transaction and not an. 
adjustment of the decree within the meaning of O. 21, r.2, Civil Procedure 
Code. 

Decision of the Calcutta High Court reversed. 

Appeal (No. 74 of 1935) from a decision of the High 
Court at Fort William in its appellate jurisdiction (Costello 
and Lort Williams, JJ.) allowing an appeal from a decision of 
that Court in its ordinary civil jurisdiction (Buckland, J.) im 
favour of the plaintiff. 

L. P. E. Pugh and Ramsay for Appellant. 

A.M. Dunne, K. C. and J. M. Pringle for Respondents. 

4th June, 1937. Their Lordships’ Judgment was deliveredi 
by 

Str Sgan Lat.—On the 13th February, 1920, two per- 
sons, namely Kumar Dinendra Mullick and Kumar Ganendra 
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Mullick, executed, in favour of Nandalal Roy and Pulin 
Krishna Roy, a mortgage of certain house property situated in 
the town of Calcutta, to secure the repayment of a loan of 
Rs. 300,000 with interest thereon at 9 per cent. per annum, 
The mortgagors did not redeem the mortgage within the stipu- 
- lated period of one year, with the result, that on the 26th July, 
1921, the mortgagees brought an action to recover the money 
due to them by a sale of the mortgaged property. They 
obtained on the 12th April, 1922, a preliminary decree for sale, 
which was followed by a final decree on the 16th April, 1923. 
In pursuance of the final decree, the mortgaged property 
was directed to be sold by public auction on the 5th January, 
1924, but the sale was postponed for one year in accordance 
with an arrangement arrived at between the parties for the 


satisfaction of the claim of the decree-holders. One, 


Pradyumna Kumar Mullick, who is the plaintiff in the present 
action, agreed to discharge the entire debt due to the decree- 
holders, and also to advance Rs. 21,923 to the judgment-debtors 
on terms which will be discussed presently. He paid on the 
5th January, 1924, Rs. 100,000 to the decree-holders, and pro- 
mised to pay on the 27th June, 1924, Rs. 287,411, 5 annas, and 
6 pies, which was the balance of the money due to them under 
the final decree for sale. 

The plaintiff duly paid the sum to the decree-holders, and 


also the additional amount asa loan to the judgment-debtors.. 


Thereupon, two deeds were executed on the 27th June, 1924, 
in his favour. One of them was a deed of assignment by the 
decree-holders of their rights under the preliminary and the 


final decrees for sale with “the full benefit of all powers, 


rights, remedies and securities” conferred upon them by the 
mortgage deed and the aforesaid decrees. 


The second document, which was executed by the debtors, 
was a mortgage-deed, by which they covenanted to pay the 
plaintiff on the Sth January, 1925, two sums of money, (1) 
Rs. 387,411, 5 annas, and 6 pies, which was paid by him to 
satisfy the decree; and (2) Rs. 21,923 advanced by him to the 
mortgagors. The mortgage money was to carry interest at 11 
` percent. per annum, and the re-payment thereof was secured, 
not only by the property specified in the first deed of mortgage, 
but also by two other houses conveyed by the second deed. 
These provisions do not require any comment, as similar 
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covenants are found in almost every deed of mortgage. Buta 
clause was inserted in the deed, which is certainly of a novel 
character, and it is this-clause which has misled the High 
Court. In the event of the mortgagors’ failure to redeem the 
property within the stipulated period, the clause in question 
empowered the mortgagee to include the newly mortgaged 
properties “within the order for sale contained in and ordered 
by the said decrees, as if the last mentioned properties have 
been comprised and included in the said indenture of mortgage 
of the 13th day of February, 1920, between the mortgagors of 
the one part and the said Nandalal Roy and Pulin Krishna Roy 
of the other part, without having to institute a fresh suit on 
the footing of these presents, and also to include-the amounts 
due and owing upon these presents for the time being as 
having been included in the said in part recited indenture of 
the 13th day of February, 1920, and in the said decrees.” 


On the 25th August, 1924, the new mortgagee was substi- 
tuted for the decree-holders in the final decree for sale 
obtained by them on the mortgage of 1920, the houses which 
were mortgaged by that deed were sold, and the price realised 
by the sale was paid to him. It appears that the properties 
conveyed by the deed of 1924 were sold privately without 
invoking the clause mentioned above. After giving-credit for 
the amounts realised by the judicial and private sales, the mort- 
gagee was still entitled to a large sum of money, which, as 
calculated on the basis of the covenants contained in the deed 
of 1924, amounted to Rs. 267,513, 14 annas, and 7 pies. It was 
for the recovery of this sum that he made an application in 
December, 1931, under O. 34, r. 6, of the Code of Civil Proce- 
dure, 1908, asking the Court to make a personal decree for the 
recovery of that sum from the mortgagors. He based his 
claim on the clause in the deed of 1924 allowing him to 
treat the money due to him on that instrument “as having 
been included” in the mortgage-deed of 1920 and ‘in the 
said decrees”. The application was, however, dismissed on 
the ground that, as it was made after the expiry of three 
years from the date of the last judicial sale, it was barred by 
limitation. 

The mortgagee, thereupon, began the present action on 
the 19th February, 1932, for the recovery of the money on the 
personal covenant contained in the deed of 1924. The claim 
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was resisted on technical pleas, but they were all overruled by 
Buckland, J., who held that the plaintiff was entitled to a 
personal decree on the mortgage-deed in his favour. The 
judgment of the Trial Judge was reversed on appeal by a 
Division Bench composed of Costello and Lort Williams, JJ. 


The learned Judges dismissed the suiton various grounds based - 


mainly on the rejection of the -plaintiff’s application under 
O. 34, r. 6, of the Code of Civil Procedure. It is against the 
decree pronounced against him by the Court of Appeal that the 
plaintiff has brought the present appeal, and after considering 
the arguments addressed by the learned Counsel for the parties, 
their Lordships have no hesitation in holding that the appeal 
must succeed, 

Before dealing with the points of law decided by the 
learned Judges, their Lordships must clear the ground by 
stating that the mortgage-deed of 1924 was registered in 
accordance with the law. The certificate by the Sub-Registrar 
on the deed makes it clear that it was presented for registra- 
tion on the 28th June, 1924, and was registered as required by, 
the Indian Registration Act. It was probably for this reason 
that the defendants did not object to its admissibility on the 
ground of its non-registration either in their written statement 
before the Trial Court, or in the memorandum of appeal 
preferred by them against the decree granted to the plaintiff 
by that Court. The plaintiff was, therefore, not called upon 
to produce evidence to prove the registration of the deed. 
Costello, J., has obviously made a mistake in finding fault with 
the plaintiff’s claim on the ground that “no evidence was 
given to show that the deed of the 27th June, 1924, had ever 
been registered as a mortgage”. 


On the merits, their Lordships observe that the pleas 
advanced by the defendants to defeat the plaintiff’s claim, and 
sustained by the Court of Appeal, spring from the peculiar 
clause to which reference has already been made. It is true 
that under that clause the mortgagee was at liberty to include 
the additional properties conveyed by the deed of 1924 « within 
the order for sale” made in pursuance of the final decree, as 
if they had been “comprised and included ” in the mortgage 
of 1920, and to treat the money due to him on the second 
mortgage as if it was included in the first mortgage and in the 
aforesaid decree for sale. There, however, can be no doubt 
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that the parties had no authority to add to the decree something 
which was not included in the claim upon which it was founded. 
Nor could they confer upon the Court jurisdiction to enforce 
a claim which had not been embodied in a decree or an order 
having the force of a decree. Their Lordships think that any 
attempt to enforce the claim in the manner prescribed by the 
clause was bound to fail. 

Assuming, however, that the remedy mentioned in the 
clause could be legally enforced, the plaintiff was not thereby 
debarred from availing himself of his undoubted right to 
bring a suit on the footing of the second mortgage; and the 
circumstance that he made an infructuous application to obtain 
a personal decree under O. 34, r. 6, did not take away that 
right. 

It appears that the Court of Appeal treated the second 
mortgage as an adjustment of the decree for sale within the 
meaning of O. 21, r. 2, Civil Procedure Code; but the terms 
of the deed do not furnish any justification for that view. The 
mortgage was an independent transaction, by which new rights 
were created in favour of the mortgagee. The deed conveyed 
by way of security certain house property which was not 
previously mortgaged, and contained fresh covenants for 
personal liability. It provided for the payment of interest at 
a rate higher than that stipulated in the first mortgage-deed. 
Moreover, the amount secured by the new deed exceeded the 
sum due on the first mortgage. It is true that the considera- 
tion for the new mortgage included, inter alia, the sum 
calculated on the basis of the final decree; but that fact would 
not convert that mortgage into a transaction which can be held 
to be an adjustment of a decree. 

There was, in their Lordships’ opinion, no adjustment of 
the decree for sale, such as is contemplated by O. 21, r. 2; and 
it was not the duty of the decree-holder to certify the alleged 
adjustment to the Court executing the decree. Nor does S. 47 
of the Civil Procedure Code, apply to the case. The suit does 
not seek to execute the decree made in the previous case, but 
purports to enforce the rights conferred upon the plaintiff by 
the deed of 1924, which rights are materially different from 
the terms of the decree. 

It is also said that the rule of res judicata operates as a 
bar to the suit. The only matter previously decided was that 
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the application for a personal decree made in December, 1931, 
was barred by limitation. But in the present case there is no 
issue -as to limitation that can be affected by the previous 
decision, which proceeded upon the special facts applicable to 
that application. 

Their Lordships are unable to understand how the rule of 
estoppel, which has been relied upon by the Court of Appeal, 
can have any application to the facts of this case. It appears 
to have been assumed that the plaintiff, having elected to 
apply for a personal decree in the previous case, was estopped 
from bringing a suit to enforce his rights under the second 
mortgage. But this view cannot be sustained. Apart from 
the consideration that the remedy by an application for a 
personal decree was, as explained above, not legally available 
to the plaintiff, there is no warrant for confining him to that 
remedy, or for depriving him of his right to bring a suit after 
the dismissal of his application on the ground of limitation. 
Moreover, the doctrine of estoppel rests upon the principle 
that the person invoking it has relied upon a declaration, act, 
or omission of another person, and has thereby been induced 
to change his position to his detriment. There is no suggestion 
in this case that the mortgagee, by making the application for 
a personal decree, led the mortgagors to act as they otherwise 
‘would not have acted, or to change, in any way, their position 
to their prejudice. 


These are the grounds upon which the learned Judges of 
the Court of Appeal have dismissed the suit, but none of them 
can be sustained. The learned Counsel for the respondents, 
realising his inability to support the decree on any of the 
grounds decided in their favour by the Court below, has 
argued that the suit to enforce the personal liability was barred 
‘by limitation. The mortgage-deed was, as stated, executed on 
the 27th June, 1924, and the suit was instituted on the 19th 
February, 1932. Now, the period of limitation for a suit for 
the recovery of money on a registered bond is six years, and 
as the present suit was brought after the expiry of that period 
from the date of the instrument, it would be barred by time. 
But, as the Trial Judge points out, there was, before the 
expiration of six years, not only payment by the Receiver on 
behalf of the debtors, but also an acknowledgment of liability 
contained in the conveyance of the 14th March, 1928. This 
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acknowledgment, satisfying as it does the requirements of 
S: 19 of the Indian Limitation Act, IX of 1908, gives a new 
period of six years from the date of the acknowledgment for 
instituting the suit. The Trial Judge, holding that the suit 
was brought within six years from the date of the acknowledg- 
ment, rightly overruled the plea of limitation. The defendants 
in their appeal from the decree of the Court of first instance 
did not challenge that decision, and the Court of Appeal 
accordingly stated that “nothing further, therefore, need be 
said upon that point”. In their Lordships’ opinion there is no 
substance in the plea of limitation, and it must be rejected. 
For the reasons stated above, their Lordships wil] humbly 


“advise His Majesty that the appeal should be allowed, the 


decree of the Court of Appeal be reversed, and tuat granted 
by the Trial Court be restored. The appellant must have the 
costs incurred by him here as well as in India. 
Solicitors for Appellant: Douglas Grant & Dold. 
Solicitors for Respondents: A. G. Hunter & Co. 


R. C. C. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VENKATARAMANA Rao AND 
MR. JUSTICE ABDUR RAHMAN. 


Vella Veeran Chetti .. Plaintiff* 
v. i 
V. Veeran Chetti and another .. Defendants. 


Court-Fees Act (VII of 1870,as amended in Madras), S. 11—Suit for 
possession and past and future mesne profits—Decree awarding future profits 
also—Preliminary decree if necessary— Application to execute decree—Court- 
fee on mesne profits awarded—Plaintiff tf bound to pay—Civil Procedure 
Code (V of 1908), 0.20, r. 12. 

Where the suit is for recovery of possession of immoveable property 
and for mesne profits for the periods both before and after the institution of 
the suit, it is competent for the Court, without directing an enquiry, to pass a 
decree finally determining the amount of profits payable subsequent to the 
institution of the suit, if it is made out thatitis mot necessary to make such 
an enquiry, and it cannot be said that such a decree is not final or is incapable 
of execution; nor would it be in contravention of the provisions of O. 20, 
r., 12, Civil Procedure Code. 

Alagappa Chettiar v. Alim Saheb, (1925) 22 L.W. 347 and A, P. Bagchi v. 
Mrs. E. Morgan, (1936) A.I.R. 1937 All. 36, referred to. 

Where there isaclaim for mesne profits in a suit, whether past or 
future, the plain language of S. 11 (1) of the Court-Fees Act would apply to 
the same if a decree is passed in respect of the future mesne profits. Where 


A A RL Ct HN, 


* R. C. No. 1 of 1936. 2ist January, 1938. 
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future mesne profits are also determined and finally awarded by the decree 
passed by the Court, Court-fee will be leviable on such profits under S. 11 and 
the plaintiff is bound to pay such Court-fee before he can execute the decree 
in the suit. 
Chedi Lalv, Kirath Chand,(1880) LL.R. 2 All, 682 (F.B.), Kishori Lal 
Roy v. Sharut Chander Mozumdar, (1882) ILL.R. 8 Cal.593 (F.B.), Rama- 
krishna Bhikaji v. Bhima Bai, (1890) I.L.R. 15 Bom. 416, Maiden v. Janiki- 
ramayya, (1898) I.L.R. 21 Mad. 371, Dwarka Nath Biswas v. Debendranath 
Tagore, (1906) L.R. 33 Cal. 1232, Ijjatulla Bhuyan v. Chandra Mohan 
Banerjee, (1907) I.L R. 34 Cal. 954 (F.B.), In re Parameswara Pattar, (1930) 
59 M.L.J, 469: ILR 54 Mad. 1 (F.B.) and In re Kantheeswaran Ekanatha- 
lingaswami Koil thraugh its trusiee Vedanayagam Pillai, (1936) 71 M.L.J. 
677, referred to. 


Case stated under O. 46,r.1 of Act V of 1908 by the 


District Munsiff of Melur in E. P. No. 793 of 1935 in O. S.. 


No. 729 of 1926. 
N. Srinivasa Aiyangar for The Government Pleader (K. 
S. Krishnaswami Aiyangar) on behalf of the District Munsiff 
of Melur. 
D, Narasaraju Amicus Curiae. 
The Judgment of the Court was delivered by 
Venkataramana Rao. J.—This matter arises out of a 
reference made by the learned District Munsiff of Melur for a 
decision on the question whether a plaintiff is entitled to 
execute a decree awarding, without directing an enquiry, 
mesne profits since the date of the institution of the suit 
without payment of Court-fee. The suit was for recovery of 
certain immoveable property and mesne profits. for a period 
prior to the date of the institution of the suit (13th November, 
1926) and also subsequent thereto. The Court by its decree 
dated 23rd October, 1929, awarded Rs. 60 for profits prior to 
suit and also awarded profits from the date of suit until 
delivery of possession at the rate of Rs. 60 per annum. It was 
carried in appeal both to the District Court and the High 
Court and ultimately confirmed. The decree of the High Court 
is dated the 9th September, 1935. The present execution 
application out of which this reference arises was filedon the 
‘21st November, 1935, praying for delivery of possession of the 
property and for realisation of Rs. 60 the past profits decreed 
and also of Rs. 540 the amount of mesne profits due and payable 
from 13th November, 1926, the date of plaint, to 21st November, 
1935, the date of the execution application. The question is, 
‘can the relief so far as it relates to the sum of Rs. 540 be 
given tc the plaintiff without payment of Court-fee? The 
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relevant provision of law applicable to the case is S. 11 of the 
Court-fees Act as amended by the Madras Act V of 1922. It 
runs thus: 


“11. In suits for mesne profits or for immoveable property and mesne 
profits, or for an account, if the profits or amount decreed are or is in excess 
of the profits claimed or the amount at which the plaintiff valued the relief 
sought, the decree shall not be executed until the difference between the fee 
actually paid and the fee which would have been payable had the suit com- 
prised the whole of the profits or amount so decreed shall have been paid to 
the proper officer. 

Where a decree directs an inquiry as to mesne profits which have accru- 
ed on the property during a period prior to the institution of the suit, if the 
profits ascertained on such enquiry exceed the profits claimed, no final 
decree shall be passed till the difference between the fee actually paid and 


- the fee which would have been payable had the suit comprised the 


whole of the profits so ascertained, is paid. If the additional fee is not paid 


-within such time as the Court shall fix, the claim for the excess shall be dis- 


missed, unless the Court for sufficient cause extends the time for payment. 

Where a decree directs an inquiry as to mesne profits from the institution 
of the suit, and a final decree is passed in accordance with the result of such 
inquiry, the decree shall not be executed until such fee is paid as would have 
been payable on the amount clairned in execution if a separate suit had been 
instituted therefor”. 


As the decree was passed at the close of the trial without 
directing an inquiry as indicated by O. 20, r. 12, Civil Proce- 
dure Code, cls. 2 and 3 of S. 11 of the Court-Fees Act do not 
apply. Does cl. 1 apply? For the application of the said clause 
the following conditions must be fulfilled: — 

(a) The suit must be one for mesne profits or for immo- 
veable property and mesne profits. No distinction, is drawn 
between mesne profits prior to and subsequent to the institution 
of the suit. A suit laying claim for mesne profits subsequent 
to suit solely or in addition to a claim for past profits or for 
possession of property would be a suit within the meaning of 
this clause. 

(b) There must be a decree awarding mesne profits, that 
is, a decree determining finally the amount of mesne profits 
payable so far as the Court passing the decree is concerned and 
capable of execution. The expression used is ‘profits decreed”, 
It is general and would comprise profits accruing from date of 
suit. 

(c) The profits decreed must be in excess of the profits 
claimed. 

All these three conditions are fulfilled in the present case. 
The suit is for possession of immoveable property and mesne 
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profits. There is a decree finally determining the amount of 
profits subsequent to the date of suit. No doubt the actual 
amount of mesne profits is not determined, but the rate has 
been determined; the amount claimable at any partictilar point 
of time is only a question of calculation. That a decree of 
this nature is final and capable of execution has been held by 
Venkatasubba Rao and Madhavan Nair, JJ., in Alagappa 
‘Chettiar v. Alim Saheb’, The profits. claimed in the suit are 
‘certainly in excess of the profits decreed. The profits claimed 
were Rs. 60 being the estimated amount of past profits. What 
was decreed was the said sum of Rs. 60 plus future profits at 
the rate of Rs. 60 per annum from date of suit till delivery of 
possession. Therefore on the plain language of S. 11 (1), the 
plaintiff is bound to pay the Court-fee before the decree in 
respect of the future profits can be executed. But it is con- 
‘tended that it is not competent to a Court to pass a final decree 
for mesne profits without an enquiry and the only decree it can 
pass is a preliminary decree under O. 20, r. 12, Civil Procedure 
‘Code and S. 11 (1) contemplates cases only where past profits 
` were claimed as it is only in respect thereof the amount can be 
‘claimed and Court-fee is payable having regard to S. 7 of 
‘Court-Fees Act and O. 7, r. 2, Civil Procedure Code. Reliance 
was placed on a number of cases in support of this contention. 
‘Some of which we propose to deal with. Mr. Narasaraju laid 
‘emphasis on the observations of Venkatasubba Rao, Officiating 
Chief Justice as he then was, in In re Kantheeswaram Ekana- 
thalingaswami Koil through its trustee Vedanayagam Pillai2: 

“As regards future mesne profits, the Court has no such option but is 
‘bound in the first instance to pass a preliminary decree ”. 

With due respect to the learned Judge, we are not able to 
appreciate the force of the expression “is bound”. As he 
himself says, the Court is not bound to pass a decree for future 
‘mesne profits, the passing of the decree being in the discretion 
-of the Court (page 682) but if it chooses to pass a decree, 
should it only be a preliminary decree? What the section says 
is that in regard to future profits the Court may direct 
an inquiry and in case an inquiry is directed, it shall pass a 
decree in accordance with the result, of that inquiry. One 
thing is plain; jurisdiction is conferred on the Court trying the 

ha ie ee ee 
1, e -22 L.W. 347. "i 2. (1936) 71 M.L.J. 677 at 680. 
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suit to pass a decree finally determining the amount of profits 
payable subsequent to the institution of the suit. The deter- 
mination of the said profits is an essential part of the decree in 
the suit and must be done by the Court which passed the decree 
and not by the Court which executes it. If this is the principle 
underlying the section, is there anything to preclude the Court 
from passing the decree without directing an enquiry -if the 


` parties agree or do not object? The section does not say that 
-no final decree should be passed unless there had been a 


previous inquiry and the Court must passa preliminary decree, 
whether an inquiry is necessary or not. In cases where an 
enquiry is unnecessary, it seems to us that it would be an idle 
formality to pass such a decree. As pointed out by Sulaiman, 
C.J., in A. P. Bagchi v. Mrs. F. Morgan! “a preliminary decree 
becomes necessary where the exact amount has to be ascertain- 
ed after examination of fresh evidence”. In that case the 
learned Judge observed: 


“When the plaintiff made it clear that she confined her relief to 
the recovery of the fixed rents which had been agreed upon between the 
parties, the amount was definitely ascertained and there was no occasion for 
framing a preliminary decree so that there may be another ascertainment of 
the amount due to the plaintiff ”. 


The Court was not bound to passa preliminary decree in 
the first instance. It is therefore perfectly competent to the 
Court, without directing an enquiry, to pass a decree finally 
determining the amount of profits payable subsequent to the 
institution of the suit if it is made out that it is not necessary. - 
to make such an enquiry and it cannot be said that such a 
decree is not final or is incapable of execution nor would it 
be in contravention of the provisions of O. 20, r.12, Civil 


- Procedure Code. 


We shall now proceed to deal with the other aspect of the 
contention that S. 11 (1) deals only with a case of past profits. 
The case in Ramakrishna Bhikaji v. Bhima Bai? was strongly 
relied on in support of this contention. It was a suit for 
possession and for mesne profits from the date of the suit. 
The Court gave a decree for possession and directed that mesne 
profits should be determined in execution: After the mesne 
profits were ascertained, a question arose whether the decree- 
holder should pay court-fee before he could be allowed to 








1, ALR. 1937 All. 36 at 39, 
2. (1890) I.L.R. 15 Bom. 416, . 
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proceed with the execution. It was held that no court-fee 
need be paid. We may at once state that the case would now 

be entirely covered by cl. 3 of S, 11 of the Court Fees Act as 
amended, so far as this Presidency is concerned. The learned 
Judges after PEENE to Chedi Lal v. Kirath Chandi, observed 
thus :— 


“There the plaint asked'for past as well as future mesne profits, and an 
amount was claimed and fee paid in respect of the former. If the mesne 
profits, past and future, be regarded in such a plaint as one entire claim for 
mesne profits, the language of S. 11 might perhaps apply”. 


Therefore, so far as the present caseis concerned, it would 
directly come within the scope of the above observations. We 
may state that the above observations were followed with 
approval in two cases, namely, Dwarka Nath Biswas v. 
Devendranath Tagore? and Ijjatulla Bhuyan v. Chandra Mohan 
Banerjee3. A Full Bench of our High Court in Re Para- 
meswara Patiar4 has taken the view that a claim for possession 
of land and for mesne profits should be taken as one entire 
claim for computation of the court-fee. It purported to follow 
the decision of the Calcutta High Court in Kishori Lal Roy v. 
Sharut Chander Mozumdar5, where at p. 596 Garth, C. J., 
made the following observations :-— 


“The Court could only give him the mesne profits from the time when 

he was entitled to possession and whether he was so entitled as from the 

. date of suit, or from a time antecedent to the date of suit, the nature of his 
claim must be the same”. 


There can therefore be no question that where a claim is 


for possession of immoveable property and past profits or ` 


where a claim is for possession of immoveable property and 
for past profits and future profits, and future mesne profits 
are decreed, a court-fee will be leviable on such profits under 
S. 11 of the Court Fees Act. A case of our High Court 
reported. in Maiden v. Janakiramayya€® which purported to 
follow Ramakrishna Bhikaji v. Bhima Bait was also relied 
on. That was a suit for possession of immoveable property, 
past profits and future profits. There wasa decree for posses- 
sion and for mesne profits coupled with a direction that mesne 
profits should be paid from the date of suit till delivery of 





eenean rarnana 
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possession, the amount thereof to be determined in execution. 
There was an appeal against the said decree and a question 
arose whether court-fee should be paid in respect of the direc- 
tion as regards the mesne profits subsequent to the institution 
of the suit. The learned Judges held that no court-fee was 
payable. The decision was based on quite an intelligible princi- 
ple because no profits had yet been ascertained and no tourt- 
fee is payable in respect of the future mesne profits until they 
are ascertained. (Vide In re Kantheeswaram Ekanathalinga- 
swami Koil through its Trustee Vedanayagam Pillai1). But it 
is hardly an authority for the position that when the mesne 
profits have been ascertained the plaintiff need not pay the 
court-fee before he can execute the decree in respect thereof. 
It seems to us that where there is a claim for mesne profits in 
a suit, whether past or future, the plain language of S. 11 (1) 
would apply to the same if a decree is passed in respect of the 
future mesne profits. It is no doubt true that a claim for 
mesne profits subsequent to the date of suit is upon a cause of 
action which was not existing on the date of the suit, but 
nevertheless the Legislature has made an exception to the 
general rule by permitting a claim in respect thereof in order 
to avoid multiplicity of suits. As the claim in respect of future 
mesne profits will be upon a cause of action arising subsequent 
to the institution of a suit, whether a plaintiff will be entitled 
to get a decree in respect thereof, and if so, for any and what 
amount are all matters which are dependent on the decision in 
the suit. There is no provision made in the Court Fees Act 
for the computation of such aclaim. But from that it does 
not follow that no court-fee is leviable when the claim has been 
determined and when the mesne profits have been ascertained. 
The contention which seeks to negative liability for payment of 
the court-fee is based on the words “ fee actually paid”. In the 
case where the suit is for possession of immoveable property and 
past profits, no difficulty arises because a fee would have been 
actually paid. In a case where a claim is made only for future 
mesne profits, no fee could have been actually paid because no 
fee is leviable; in such cases the fee actually paid would be nil. 
Therefore the ‘difference’ within the meaning of S. 11 (1) 
would be the entire fee payable on the amount actually decreed. 
However, it is unnecessary to express any final opinion as in 
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this case the claim was for past and future profits and a fee 
has been actually paid. 

Our answer to the reference is that the plaintiff i is bound 
to pay the Court-fee on Rs. 540 claimed by him before he can 
execute the decree in the suit. We acknowledge our indebted- 
ness foth to Mr. Srinivasa Aiyangar, who appeared for the 
Goverhment Pleader, and to Mr. Narasaraju who appeared as 
amicus curiae for the assistance they have rendered to us. 


B.V.V. — Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justice VENKATASUBBA RAO, 


Talla Lingamurthi .. Petitioner (Plaintiff) * 
v. 
Siddani Peda Mallayya and 
others .. Respondents (Defendants). 


Negotiable Instruments Act (XXVI of 1881), S. 9—Promissory note 
execuled by two persons-——Payee giving up claim as against one—Assignee of 
note holding with knowledge of defect—Swit on promissory note—Remedy 
against exonerated party if available, 

The plaintiff was the assignee of a promissory note executed by the first 
and second defendants, It was found as a fact that the payee of the note, 
that is the plaintiff’s assignor, agreed to hold the first defendant alone liable 
and relinquished his claim as against the second defendant. It was also 
found that when the note was assigned to the plaintiff he was aware of that 
arrangement. The question was raised whether the plaintiff was a holder in 
due course and was not affected by the infirmity attaching to the person from 
whom he took the assignment. 

Held, that there was a clear defect in the assignor’s title as he was 
precluded from suing the second defendant, that the plaintiff having taken 
the note with knowledge of that defect could acquire no better title than 
what the assignor had and that he was consequently not entitled to a decree 
against the second defendant. 

Meaning of the expressions ‘equity attaching t to the bill’ in the English 
decisions prior to 1882 and ‘defects in title’ in S. 29 of the English Bills of 
Exchange Act, 1882, discussed. 

Harry Van Ingen v, Dhunna Lall Lallah, (1881) LL.R.5° Mad. 108, distin- 
guished. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsiff 


of Narasapur in S. C. S. No. 1382 of 1931. 
V. Suryanarayana for Petitioner. 
Respondents not represented. 
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The Court delivered the following 


JupcmMent.—-Mr. V, Suryanarayana has raised an 
interesting question as to the import of the expression “ holder 
in due course” occurring in the Negotiable Instruments Act. 
The respondents are not represented but Mr. Suryanarayana 
has fairly placed before me all the relevant considerations. The 
petitioner (the plaintiff) is the assignee of the promissory note 
executed by the first and the second defendants. The lower 
Court has found as a fact that the payee of the note, that is, 
the plaintiff's assignor agreed to hold the first defendant alone 
liable and relinquished his claim as against the second defen- 
dant. There is a further finding of fact that when the note 
was assigned to the plaintiff, he was aware of this arrangement. 
Mr. Suryanarayana contends that the petitioner is nevertheless 
a holder in due course and is not affected by the infirmity 
attaching to the person from whom he took the transfer. The 
point to decide therefore is, is the petitioner entitled to a 
decree against the second defendant also? There is a very 
early decision of Innes and Muthuswami Aiyar, JJ., which 
lends apparent support to the learned Counsel’s argument 
(Harry Van Ingen v. Dhunna Lall Lallaht). The note there 
marked Ex. C was executed by the defendant in favour of one 
Alfred Arathoon. The finding was that there was an agree- 
ment to which the payee was a party, that a certain new firm 
was to take over and discharge the debts of the defendant, 
including that under Ex. C; in other words, that the payee 
agreed to discharge the defendant in consideration of the 
new firm (for which the payee was also a partner) having 
made itself liable for the debt. In short, there waszan arrange- 
ment between Alfred Arathoon and the defendant that the 
latter should be released from his liability under the note. 
There was a further finding in the case that Ex. C was an 
overdue note; the transferee would therefore normally take it 
subject to all the objections it was liable to in the hands of the 
transferor. But the learned Judges held that the indorsee of 
an overdue note is liable to such equities only as attach on the 
bill or note itself and not to claims arising out of collateral 
matters. So holding, they decided that the plaintiff there (the 
assignee from Alfred Arathoon) was entitled to a decree 
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against the defendant on the note. What is the effect of this 
decision? The maker being discharged but the note being 
alive—this is an infirmity that does not attach to the note; 
therefore the assignee of the’ note gets a better title than the 
assignor had. On the analogy of this case, the learned Counsel 
here contends that the agreement between the original payee 
and the second defendant is not an equity attaching to the 
note, in other words, not such an infirmity, as to deprive the 
assignee with notice of the protection the law extends to a 
“holder in due course”. Whatever my own view may be, 
sitting as a single Judge, I am undoubtedly bound by the 
decision cited; but the question is, is that decision to be 
regarded as one on the point now raised? The Negotiable 
Instruments Act is an enactment of 1881 and the decision was 
given prior to that Act. The expression “ equity attaching to 
the bill” is to be found in the decided cases previous to the 
(English) Bills of Exchange Act, 1882. Neither in the Indian 
nor in the English Act does that expression occur; in its place 
are substituted the words “defect of title” and it is difficult 
to hold that the two expressions, so widely different, mean 
identically the same thing. What were the equities attaching 
to the bill and what were not? These were questions that fell 
to be decided prior to the passing of the two Acts, and why 
should it be assumed that the Legislature, while adopting a 
different phraseology, intended to enact the identical law as 
had prevailed before? Turning for a moment to S. 29 of the 
English Act, cl. (2) enumerates the “ defects in title ”. Release 
of the maker has not been specially mentioned, but the list, as 
the very wording of that clause implies, does not purport to 
be, and is not, exhaustive (Chalmers on Bills of Exchange, 
10th Edition, p. 111). As to the interpretation of the statute, 
I may quote with advantage the valuable observations of 
Chalmers, in his introduction to the third, edition on his work. 
The learhed author says :— a l 


“The cases decided before the Act are only law in so far as they can be 
shown to be correct and logical deductions from the general propositions of 


the Act”, 
As the learned author observes, the Act should be left to 


speak for itself. According to Mr. Suryanarayana, when a 
discharge puts an end to the life of an instrument, there arises 
an “equity attaching to the bill”; but when the instrument is 
‘kept alive, one party alone being released from liability, such 
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an equity does not arise. This may or may not be so, as in my 
opinion that is a perfectly irrelevant factor. I see no reason 
to depart from the plain and natural meaning of the words. 
employed. There was here a clear defect in the assignor’s 
title, that is to say, he was precluded from suing the second 
defendant. That this defect is a vital one cannot be gainsaid 
as it affects his very right to.sue; indeed, it puts an end ‘to his. 
claim as against the second defendant. That in my opinion is. 
essentially a matter of title. The plaintiff then having taken 
the note with knowledge of that defect, can acquire no better’ 
title than what the assignor had. The contention of the learned 
Counsel therefore fails and the Civil Revision Petition is. 
dismissed. 

B. V. V. Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—MR. Justice Burn. 





V. M. Ahmad Maraikayar .. Petitioner (2nd Respon-. 
dent) * 
v. 
V. N. Thangiah Nadar .. Respondent (Petitioner). 


Provincial Insolvency Act (V of 1920), S. 42 (1) (a)—Assets not equal to 
eight annas in rupee—A pplication for discharge—Exemption pleaded by insol- 
venit—Burden of proof. 


Under S, 42 (1) (a) of the Provincial Insolvency Act itis for the insol- 
vent to satisfy the Court that the fact that the assets were not of the value 
equal to eight annas in the rupee arose from circumstances for which he 
could not justly be held responsible. The burden is not on the creditors or 
on the Official Assignee to show that the debtor could justly be held respon- 
sible for the deficiency of the assets. 


Petition under S. 75 (1) of Act V of 1920 praying the 
High Court to revise the order of the District Court of 
Tinnevelly dated 8th August, 1935, and made in C.M.A. No. 96- 
of 1934, preferred against the order of the Court of the Sub- 
ordinate Judge of Tuticorin dated 27th August, 1934, and. 
made in I.A. No, 388 of 1933, in I.P. No. 58 of 1931. , 

T. E. Ramabadhrachari and S. Thiyagaraja Aiyar for 
Petitioner.. 

A. Swaminatha Aiyar for Respondent. 

The Court delivered the following 

JupGMENT.—Both the lower Courts have clearly lost sight 
of S. 42 (1) (a) of the Provincial Insolvency Act which per- 
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emptorily requires the Court to refuse an absolute order of 
discharge: 


“ Unless the insolvent satisfies the court that the fact that the assets are 
not of a value equal to eight annas in the rupee. . . . . has arisen from 
circumstances for which he cannot justly be held responsible”. 


In this case it is admitted that the assets did not aali 
eight. annas in the rupee. Neither the learned Subordinate 
Judge nor the learned District Judge has expressed himself as 
satisfied in the manner required by S. 42 (1) (a). On the 
contrary, the Official Receiver reported that there was no 
evidence whether the deficiency was due to circumstances for 
` which the debtor could not justly be held responsible. This 
means simply that the debtor did not discharge the burden laid 
on him by S. 42 (1) (a). The learned District Judge appears 
to have fallen into the error of supposing that there wasa 
burden on the creditors, or perhaps on the Official Receiver to 
show that the debtor could justly be held responsible for the 
deficiency of assets. This is the precise opposite of the correct 
statement of the law. 

The order granting an absolute discharge is set aside and 
the application for discharge must be restored to file and dealt 
with according to law. The appellant (Petitioner) will be 
entitled to his costs of this appeal out of the assets if there are 
any funds in the estate. 


B. V. V. —— Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice HorwILL. 

Nondi alias Chinnaswami =...  Accused* in Calendar Case 
Nos. 72 and 73 of 1934 on 
the file of the Court of the 
Sub-Divisional Magistrate 
of Chidambaram. 

Madras Borstal Schools Act (V of 1926) —O fender already under deten- 


tion—-Sentence ina later case directing detention after expiry of prior sentence 


—Ifilegal—Order of detention for one year—If allowed under the Act. 

Under S. 8 of the Madras Borstal Schools Act a Magistrate could not 
pass a sentence for a lesser period than 2 years. Also the Borstal Act does 
not contain a provision corresponding to S. 397, Criminal Procedure Code, 
and so a sentence of detention ina Borstal School must take effect at once 
and cannot be postponed so as to take effect after a prior detention period 
has expired. 
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Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedue Code, by the District Magis- 
trate of South Arcot, Cuddalore in his letter dated 17th 
November, 1937. : 

Accused not represented. 

The Public Prosecutor on behalf of the Crown. . 

The Court made the following 


Orver.—The Stationary Sub-Magistrate of Tittagudi 
found the accused guilty of theft in two cases, C. C. Nos. 120 
and 121 of 1934 on his file. As he thought that the accused 
should be dealt with under the Borstal Act he referred the case 
to the Sub-Divisional Magistrate of Chidambaram for orders 
under S. 8 of that Act. The accused was already under 
sentence of detention in a Borstal School for three years upon 
an order passed on the 24th February, 1934; and he was serving 
that sentence when the matter came before the Sub-Divisional 
Magistrate for orders in C. C. Nos. 72 and 73 of 1934. The 
Sub-Divisional Magistrate passed an order that the accused 
should be detained in a Borstal School fora period of one 
year in each case, the two sentences to run consecutively and 
to take effect after the expiry of the three years’ sentence 
passed on 24th February, 1934. 


If the Sub-Divisional Magistrate had read S. 8 of the 
Borstal Act before passing his order, he would have seen that 
he could not pass a sentence for detention for a lesser period 
than two years. The District Magistrate has referred this case 
to this Court because of this illegality and also because the 
Sub-Divisional Magistrate had ordered the sentence to have 
effect from the date of his release after the previous term of 
three years awarded on 24th February, 1934. The Borstal 
Act does not contain a provision corresponding to S. 397, 
Criminal Procedure Code, and so a sentence of detention in a 
Borstal School must take effect at once and cannot be postpon- 
ed. Even if the two sentences of one year to run consecu- 
tively be enhanced each to two years to run concurrently, these 
sentences would expire before the three years’ sentence from 
the 24th February, 1934. Under these circumstances, to 
remove any doubt that may exist in the minds of the Borstal 
School authorities or others as to the effect of sentences impos- 
ed during the currency of a term already being served and 
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because the accused is already serving a term of three years, 
the sentences passed under C. C. Nos. 72 and 73 of 1934, will 
be set aside as unnecessary. 

S. V. V. l —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VARADACHARIAR AND Mr. Jus- 
TICE PANDRANG Row. 


Ar.L.N.Rm.Ar. Sevugan Chettiar .. Appellant (4th Plain- 
tiff)* 
v. 
rae Srimathu Muthu Vijiya Raghu- 
natha Doraisingam alias Gouri 
Vallabha Thevar Avi, Zamindar 
of Sivaganga, represented by the 
Estate Collector, Sivaganga and 


others .. Respondents (Defen- 


dants 1 and 2 and 
Plaintiffs 1 and 2). 


, Limitation Act (IX of 1908), S. 15, cl. (2)—Madras Court of Wards Act, 
S- 49-—‘ Property of ward’ in S. 49~—Meaning of—If includes property of 
which ward is trustee—Civil Procedure Code, S. 80—IFf applies to a suit 
against the ward with reference to his trust property. 

A zemindar, whose estate was under the management of the Court of 
Wards, was also the trustee of a temple which owned certain portions of a 
village. In survey operations with regard to that village, the survey authori- 
ties demarcated the boundary between the temple properties and the other 
portions of the village belonging to the plaintiff. The final publication of the 
survey demarcation was made on 21st January, 1928. This suit to correct the 
boundaries was filed only on 19th February, 1931, that is, more than 3 years 
after the publication. The plaintiffs treating this property also as under the 
Court of Wards gave notice of suit to the Court of Wards and claimed 
to deduct the two months’ period of the notice given under S. 49 of the 
Madras Court of Wards Act from the 3 years’ period allowed by S. 14 of the 
Madras Survey and Boundaries Act. 

Held, that the suit was barred by limitation. The expression ‘property 
of the ward’ used in various sections of the Madras Court of Wards Act 
(including S. 49) cannot comprise property of an institution of which the 
ward is only a trustee or a manager and therefore this is not a case in which 
notice had to be given under S.49. As such the plaintiffs cannot claim the 
benefit of S. 15(2) of the Limitation Act and claim to deduct the period taken 
by the notice of suit. 

S. 80 of the Civil Procedure Code also cannot apply as this is nòt a suit 
relating to any act done by the Collector or by any public officer in his official 
capacity, 
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Appeal against the Decree of the Court of the Subordinate 
Judge of Devakottai, dated 28th June, 1933 in O.S. No. 27 of 
1931. 


T. L. Venkatarama Aiyar and M. Murugappe Chettiar for 
Appellant. 

The Advocate-General (Sir A. Krishnaswami Aiyar), K. 
Subramaniyam and V. Ramaswami Aiyar for Respondents. 

The Judgment of the Court was delivered by 

Varadachariar, J.—This appeal arises out of a suit insti- 
tuted under S. 14 of the Madras Survey and Boundaries Act. 
The lower Court has dismissed the suit as barred by limitation. 
This plea of limitation is the only point for decision in the 
appeal. In the village of Kallal, in the Sivaganga estate, there 
is one portion belonging to a temple of which the Zamindar is 
the dharmakartha and the other portion which belongs to the 
plaintiffs’ family has been set apart by them for certain 
charities and in that character has been under their management. 
During the survey operations carried on in the estate, the 
Survey Officer demarcated the boundary between the two 
portions in a manner to which the plaintiffs take exception. 
Hence this suit. Under S. 14 of the Madras Survey and 
Boundaries Act, the suit has to be instituted within three years. 
of the final publication of the survey demarcation, which in the 
present case took place on the 21st January, 1928. As the suit 
was instituted only on the 19th February, 1931, it will be prima 
facie barred, unless the plaintiff can claim the benefit of S. 15 
(2) of the Limitation Act, which provides that in computing 
the period of limitation prescribed for any suit of which notice 
has been given in accordance with the requirements of any 
enactment, for the time being in force, the period of such 
notice shall be excluded. As the Sivaganga Estate was under 
the management of the Court of Wards, the plaintiffs 
apparently thought that in the present case notice under S. 49 
of the Madras Court of Wards Act had to be given and they 
have given a notice to the Estate Collector and another notice 
to the District Collector. If the two months’ period required 
by S. 49 could be excluded, the present suit would undoubtedly 
be in time. The question was accordingly raised before the 
lower Court whether this is a case in which notice had to be 
given under S. 49. The learned Subordinate Judge held that 
notice was not required under that section in the present case 
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and that the plaintiffs were therefore not entitled to claim the 
benefit of S. 15 (2) of the Limitation Act in respect of the 
period of notice. 

Before us, it has been contended that the view of the 
learned Judge is not right, that the decision in Varadachariar 
v. Raja Ramakrishnamba Garul which he purports to follow 
was tot a decision on this point and that the observations 
relating to S. 63 of the Court of Wards Act should not be 
followed. As a matter of the ordinary meaning of the 
language employed in S. 49, it seems to us difficult to say that 
the expression “property of a ward” can include property of an 
institution of which the ward is a manager or trustee. Whether 
the Office of trusteeship is not in a sense property and to that 
extent it might not fall under S. 49 is not a question that we 
need consider in this case; because the suit does not relate to 
the right to the office. Again, whether the word ‘property’ in 
S. 49 should be restricted to property in which the ward has a 
‘beneficial’ interest or can also comprise property whereof the 
legal title is vested in him though he may hold it subject 
to certain obligations either wholly or partly in the nature of a 
trust is again a question which does not arise for decision in 
this case. So far as we can gather, the property of which the 
Zamindar claims to be in possession is one of the usual endow- 
ments of temples in this country which prima facie belong to the 
‘deity and of which the dharmakartha is only a manager and 
not the legal owner, as explained in Vidyavaruthi v. Baluswami 
Aiyar2, Mr. Venkatarama Aiyar the learned counsel for the 
appellant relied on the decision of the Judicial Committee in 
Jagadindra Nath Roy v. Hemanta Kumari Debi8 but that case 
does not help him. All that their Lordships there held was 
that as the possession and management of the property of the 
idol were vested in the shebait any cause of action for the pro- 
tection of such property must also be held to accrue to 
the shebait, within the meaning of S. 7 of the Limitation Act. 
‘On the other hand, their Lordships recognise—though they say 
that it is only in an ideal sense true—that the title vests in the 
deity; and, in view of the fuller discussion of the subject in 
Vidyavaruthi v. Baluswami Aiyar? it is impossible to interpret 
the decision in Jagadindra Nath Roy v. Hemanta Kumari Debis 

1. (1922) 44 M.L.J. 367. j 


2. (1921) 41 M.L.J. 341: L.R. 48 I.A. 302: I.L.R. 44 Mad. 831 (P.C,). 
3. (1904) L.R. 31 LA. 2037E.L.R. 32 Cal. 129 (P.C.). 


Sevugan 
Chettiar 


v. 
Zamindar 
of 
Sivaganga. 
Varada- 
chariar, J. 


Sevugan 
Chettiar 


v. 
Zemindar 


o 
Sivaganga. 


Varada- 


chariar, J. 


766 THE MADRAS LAW JOURNAL REPORTS. [1938 


as supporting the view that the shebait is the owner of the 
property of the institution. 


Whether the grounds of policy which led the legislature to: 
enact that a notice should be given in certain cases will 
not equally apply to cases of trust properties dealt with under 
S.63 of the Court of Wards Act is a matter which we are not 
justified in taking into account in the interpretation of X. 49. 
On the other hand, the history of the legislation on the subject 
seems to suggest that prior to 1902 the consensus of opinion 
was that neither the Court of Wards nor a Civil Court exer- 
cising jurisdiction under the Guardian and Wards Act was 
entitled to deal with the properties of institutions of which the 
ward was only a trustee or manager and it was to provide for 
the performance of the ward’s duties as such trustee or 
manager during his wardship, that special provision was made 
by S. 63 of the Madras Court of Wards Act of 1902. It does 
not seem to us proper to read this special provision as having 
the effect of bringing the properties of the institution into the 
management of the Court of Wards in the sense in which the 
private properties of the Ward come under its control, On the 
other hand, S. 63 speaks of them as properties belonging to the 
institution or endowment. Though the actual point for deci- 
sion in Varadachariar v. Raja Ramakrishnamba Garul was. 
different, we respectfully agree with the view expressed by the 
learned Judges that the expression “property of the ward” used 
in various sections of the Madras Court of Wards Act (includ- 
ing S. 49) cannot comprise the property of an institution of 
which the ward is only a trustee or manager. 


It was contended in the alternative by Mr. Venkatarama 
Aiyar that if the present case is held not to fall under S. 49 of 
the Court of Wards Act, it is at least one in which notice 
under S. 80, Civil Procedure Code, was required and that as. 
the plaintiffs have also given a notice to the District Collector 
under S. 80, they are entitled to the benefit of S. 15 (2) of the 
Limitation Act. We fail to see how the subject-matter of the 
present suit relates to any act done by the Collector or by any 
public officer in his official capacity. It is the Zamindar that 
has been impleaded as the defendant in the case and as he 
happens to be a ward he is sought to be represented by the 
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Estate Collector. It is therefore not possible to regard it asa 
suit instituted against the Secretary of State or against a public 
officer. Further, the suit relates to a claim of title between the 
plaint charity on the one hand and the temple represented by 
the Zamindar on the other. It is therefore not a case falling 
under S. 80 of the Code. The learned Subordinate Judge was 
therefore justified in holding that the plaintiffs were not 
entitled to claim the benefit of S. 15 (2) of the Limitation Act 
and that the suit was barred. 
The appeal fails and is dismissed with costs. 
S. V. V. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Horwitu. 
The Nedungadi Bank, Ltd., Ottapalam .. Petitioner (2nd 


Respondent)* 
v. 
The Collector of Malabar .. Respondent (Peti- 
tioner). 


Treasure Trove Act (VI of 1878), S. 4and S. 20—Bangle found—Con- 
version mto money and deposit of moneys in Banks-——Crown’'s title to moneys 
in banks whether existing. 

If any person takes Government money and deposits it in a bank or even 
if he uses that money for purchasing articles the money ceases to be Govern- 
ment money when it changes hands. For example, if a person steals a note 
from the Government Treasury and purchases articles in the bazaar with it, 
then even though the note can be traced and is recovered from the person who 
sold goods to the accused, the Government would not be entitled to recover 
that note; for title in currency notes passes as it changes hands. The moment 
the stolen currency note comes into the hands of any person who takes it 
without knowledge of the theft, the holder becomes the owner of that note. 
The claim of the Government to the value of that note is naturally weaker 
-still if the actual note cannot be identified. The Government’s case with 
regard to a deposit in the bank is even worse; for when money is deposited in 
the bank it becomes a part of the assets of the bank, the banker becoming a 
debtor for that amount to the accused. 


_ Hence where a person found a bangle which he sold for Rs. 1000 and 
deposited the proceeds with certain banks and the question arose whether 
the Crown was entitled to recover them under the Treasure Trove Act. 


Held, that the Crown cannot claim in Criminal proceedings the refund of 
the money deposited in the banks out of the proceeds of the sale of 
the bangle. : ‘ 

Re The Collector of Salem, (1873) 7 M.H.C.R. 233 and Srinivasamoorthi 
v. Narasimhalu Naidu, (1927) 53 M.L.J, 309: 1.L.R. 50 Mad. 916, followed. 


eet 


* Cri. R. C. Nos. 932 and 1010 of 1937, 25th March, 1938, 
(Cri. R. P. Nos. 874 and 945 of 1937.) 
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Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of Session, South Malabar Division in Criminal 
Miscellaneous Petition No. 6 of 1937 in Criminal Appeal No. 
30 of 1937, dated 5th October, 1937, preferred against the 
order of the Court of the Joint Magistrate of Malappuram in 
C.C. No. 71 of 1937. 


S. Venkatachala Sastri for P.S. Ramaswami Aiyar and K. 
Kuttikrishna Menon for Petitioners. 


Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orver.—Kunnath Sankaran Ezhuthassan found a bangle, 
sold it for Rs. 1,000, and deposited portions of that sum in 
three banks. The Courts below have held that the Crown is 
entitled to recover the sums of money deposited in the banks; 
and the question raised in these petitions is whether those 
findings are correct. 


- The argument of the learned Sessions Judge is that under 
S. 4 of the Treasure Trove Act a person who finds property 
valued at more than ten rupees is bound to give notice to the 
Colector, that under S. 20 of the Act such property vests in the 
Government, that as the same rule would apply to any property 
into which the treasure trove had been converted, it would 
follow that the money realised by the sale of the bangle also 
belonged to the Government, and that therefore the money that 
was deposited with the three banks is Government money 
which the Government is entitled to recover. I think the 
learned Sessions Judge was right in saying that the produce of 
the sale of the bangle was Government money; but if any 
person takes Government money and deposits it in a bank or 
even if he uses that money for purchasing articles, the money 
ceases to be Government money when it changes hands. For 
example, if a person steals a note from a Government Treasury 
and purchases articles in the bazaar with it, then even though 
the note can be traced and is recovered from the person who 
sold goods to the accused, the Government would not be 
entitled to recover that note; for title in currency notes passes 
as it changes hands. The moment the stolen currency note 
comes into the hands of any person who takes it without 
knowledge of the theft, the holder becomes the owner of that 
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note. The claim of the Government to the value of the note 
is naturally weaker still if the actual note cannot be identified. 
The Government’s case with regard to a deposit in the bank. is 
even worse; for not only is the money into which the bangle 
was converted not capable of being traced; but when it is 
deposited in the bank it becomes a part of the assets of the 


bank, the banker becoming a debtor for that amount to the ~ 


accused. 


The Crown cannot therefore claim in criminal proceed- 
ings the refund of the money deposited in the banks out of the 
proceeds of the sale of the bangle: In re The Collector of 
Salem! is a very old case which deals with the claim of the 
original owner to a stolen currency note which was traced to a 
person into whose hands it came without notice that it was 
stolen; and it was held that the property in the note passed by 
mere delivery. This case was followed in Srinivasamurti v. 
Narasimhalu Naidu? in which Curgenven, J., says: 

“The petitioner received the note in all good faith, and the title is not so 


much doubtful: as pretty evidently with him, as Property to a currency note 
passes by mere delivery.” 


He refers to In re The.Collector of Seem and In re 
Pandharinath Pundliks, 


The petitions are therefore allowed aa the moneys taken 
from the banks will be returned. 

’ “Ke Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR, Justicz ABDUR RAHMAN, 

M. J. Sheth & Co., by its Power-of- 
attorney Agent K. N. Abdul 





' Rahiman -. Petitioner* (Petitioner- 
p Plaintif) 
v. ; 
_ Ramiza Bi and another .. Respondents (Respon- 


dents 1 and 2, Defen- 
dants 1 and 2). 


i Civil Procedure Code (V of 1908), o. 26, rr. 4and 5—Witnesses permanent 
residents ‘of Bangalore—A pplication for examination of them on commission 

ne a eee ne a NO 

haste «a2 1. (1873) 7 M.H.G.R. 233. , . 
2, (1927) 53 M.L.J. 309: I.L.R. 50 Mad. 916.. 
, ; 3. (1915) L.L.R. 40 Bom, 186.. ` do hee 
*C.R.P. No. 755 of 1937, : lth March; 1938: 
97 f 
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—If falls under r. 4 or r. 5 0f O.26—Discretion of Couri—~Revision against 
order, if competent. 


Bangalore does not fall within the definition of British India as given in 
the General Clauses Act and cannot therefore be held to be a part of British 
India. Consequently an application by a plaintiff ina British Indian Court, 
for the issue of a commission to examine his witnesses residing permanently 
at Bangalore falls within the ambit of O. 26, r: 5 of the Civil Procedure Code 
and not under O. 26, r.4 and as such the only point for consideration,for the 
Court is if the evidence of these persons is necessary and if the Court is of 
the opinion that it is necessary, the Court has no further discretion in the 
matter and the commission should be ordered as a matter of course. 


Mowji Dharamsey v. Nemchand Naranji, (1899) I.L.R. 23 Bom 626;. 
Dhanbat v, Bablibai, A.I.R. 1934 Bom. 168 and Phanindra Krishna v. Pro- 
matha Nath, A.I.R. 1928 Cal. 421, discussed and distinguished. 

An order of the lower Court refusing to issue a commission in the circum- 
stances ought to be interfered in revision to avoid unnecessary delay and 
waste of money, which is one of the primary concerns of the Court in the 
administration of justice. Courts have jurisdiction to interfere in revision. 
even in interlocutory proceedings, if they are satisfied that the decision. 
against which the revision is filed is wrong and illegal. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsiff 
of Vellore dated 22nd June, 1937, and made in I.A. No. 419 
of 1937, in O. S. No. 548 of 1936. 

S. Ramanujachariar for Petitioner. 

P. J. Srinivasachari for Respondents. 

The Court delivered the following 


Jupgment.—This is a revision petition against the order 
of the District Munsiff of Vellore dismissing an application 
made by the plaintiff for the issue of a commission to examine: 
his witnesses residing at Bangalore. The District Munsiff has. 
passed a very perfunctory order and has really not applied his. 
mind to the grounds mentioned by the plaintiff in his affidavit.. 
He has chosen to dismiss the application, as it appears to have 
been urged before him that the number of witnesses to be 
examined on commission was large and it would be rather 
expensive for the plaintiff to bring them down to Vellore. Had. 
the District Munsiff taken the trouble to read the affidavit filed 
on behalf of the plaintiff, he would have found a clear state- 
ment in paragraph 4 that his witnesses were permanent resi- 
dents of Bangalore within the native state of Mysore, and that. 
they could not be compelled to go to Vellore to give evidence in. 
the case. It is true that in that paragraph a further ground. 
was added that it would be expensive and inconvenient for the 
plaintiff to bring his witnesses to Vellore; but the fact that the 
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witnesses were residing within the limits of an Indian State 
was clearly alleged and it was stated in paragraphs 3 and 4 of 
that affidavit that being in the know of things it was essential 
for the plaintiff to produce them in order to establish his 
case. 


The facts mentioned by me would show that this applica- 
tion falls within the ambit of O. 26, r. 5 of the Code of Civil 
Procedure and O. 26, r. 4, Civil Procedure Code, has really no 
application to the facts of this case. The only question, then, 
on which the lower Court had to satisfy itself was whether the 
evidence of these persons was necessary. If it were of the 
opinion that it was, the lower Court had no further discretion 
in the matter and the commission should have been ordered to 
be issued as a matter of course. 


The learned counsel for the respondents contended in the 
first instance that Bangalore should not be regarded as being 
outside British India inasmuch as the Maharajah of Mysore 
had ceded the Civil and Military Station of Bangalore for 
certain purposes to the British Government and had renounced 
the exercise of civil and criminal jurisdiction within that 
area. The argument has no substance and must be rejected. 
Bangalore does not fall within the definition of British India 
as given in the General Clauses Act and cannot therefore be 
held to be a part of British India. If it were a part of British 
India, the provisions of O. 26, r. 5 would not be applicable but 
one would have to look at O. 26, r. 4, Civil Procedure Code, 
in order to decide if a commission should have been ordered to 
be issued. In view of my finding that Bangalore is beyond the 
limits of British India it is unnecessary for me to consider 
O. 26, r. 4, Civil Procedure Code. 


The learned counsel for the respondents next contended 
that the order being discretionary in nature was not open to 
revision and that the High Court should not interfere with it 
as the discretion has been exercised by the lower Court in 
favour of the respondents. A number of authorities have 
been cited by him in support of the above proposition and one 
will have to look into them closely before arriving at a conclu- 
sion. 

Turning now to the authorities, I find that he placed his 
reliance to start with on two Bombay decisions, namely, 


Sheth 
& Co. 
v. 
Ramiza. 
Bi. 
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Sheth Mowji Dharamsey v. Nemchani Na ranjit and Dhanbai v. 
S Cn: Bablibai2. In the first case an application for exami- 
Ramiza nation on commission of the defendant and his witnesses 

' was refused, as the defendant had happened to be within 
the jurisdiction of that Court on the Sunday previous to the 
hearing of the petition and it was admitted that the wit- 
nesses frequently returned to Bombay in the ordinary course of 
their business. As for the second Bombay ruling relied on by 
the respondent’s counsel, I find that the learned Chief Justice 
was dealing with O. 26, r. 4, Civil Procedure Code, and not 
with O. 26, r.5. Moreover he was mainly concerned in that 
case with the question whether an order refusing to issue a 
commission was appealable. Having come to the conclusion 
that it did not fall within the meaning of the word ‘judg- 
ment’ as used in cl. 15 of the Letters Patent, he held that an 
appeal from an order refusing to issue a commission was not 
competent. It is thus clear that both the Bombay decisions 
have no application to the facts of the present case. It is true 
that there are certain observations in the later judgment which 
may be of some assistance to the respondent, since it was 
suggested that the rights of the applicant in that case were not 
finally determined and that another remedy would be available 
to her when the matter comes up before the appellate Court, 
She could then contend -that the order refusing to issue a 
commission was wrong. With very great deference to the 
learned Chief Justice’s opinion I] am unable to agree with his 
remarks although I must state that they were made with an 
entirely different object. But the respondent wishes to avail 
himself of them with the object of showing that another — 
remedy was open to the petitioner and the order should not 
therefore be interfered at this stage. Taking this very case as 
an illustration, it seems to me, that if all the important 
witnesses of the plaintiff are residing in Bangalore and a 
commission is not issued to examine them, the suit is bound to 
be dismissed. The plaintiff would then be left with the remedy 
of filing an appeal against the decree of dismissal and he will 
have then to ask for a remand on the ground that the trial 
Court was not justified in refusing to issue a commission and 
depriving him of the opportunity of producing his evidence 
and substantiating his allegations. Assuming that his conten- 








1, (1899) L.L.R.23 Bom. 626, 2. AIR. 1934 Bom. 168. 
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tion is accepted in the end, it appears to me that it will be 
done after a great deal of mischief has been done. One of 
‘the primary concerns of the Courts of Law ought to be to 
avoid unnecessary delay and waste of money as far as it is 
possible to do so in the administration of justice, and it is 
fairly apparent that this object would not be achieved if the 
order is found to be wrong or illegal and is not set aside now. 


The third decision on which he placed his reliance was 
that of the Calcutta High Court in Phanindra Krishna v. 
Promatha Nathi. This, again in my opinion, has no applica- 
tion to the facts of the present case. An application for issue 
of commission was made in that case under O. 26, r. 1, Civil 
Procedure Code, on the ground that the party was sick and 
unable to attend Court. The lower Court found for a fact, 
although its judgment is stated to have been not very happily 
worded, that the party applying for his statement to be 
recorded on commission was sick and not in a condition to 
„appear in Court. It was only this fact, that is, that of sickness 
which was held to have conferred jurisdiction on the lower 
Court to issue the commission. The learned Chief Justice of 
that Court, in view of the finding of fact, held that the order 
was not capable of revision. He refused to go into the question 
in that case, whether such orders could be revised by the High 
Court or no. This will be clear from the following observations 
which he appears to have made at page 423 :-— 


“In the present case it is not necessary for me to discuss that particular 
question. Given the fact that the Court is satisfied under r, 1, O. 26, that 
the person is sick and unable to attend Court and that the Court has exercised 
its discretion as to whether in those circumstances a commission should issue 
and has issued a commission, I am clearly of opinion that that discretion 
cannot be revised under S. 115, Civil Procedure Code, whether the judgment 
of the Court below on this interlocutory application consists of a complete 
treatise on the subject or an incomplete treatise on the subject.” 


So far as the Madras view is concerned, there is a ruling 
In re The Nizam of Hyderabad2, which lays down that S. 622 
of the old Code of Civil Procedure was not applicable to appli- 
cations for issue of a commission which has been either 
ordered or refused by the lower Court; but the decision, as in 
the second Bombay ruling cited above, is based really on the 
question whether the order issuing or refusing to issue a 
commission was in the nature of a decree. In subsequent 


1, ALR. 1928 Cal. 421. 2. (1886) LL.R. 9 Mad. 256. 
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Sheth authorities, however, it has not been disputed that an order of 
% Do; this nature is subject to revision and in fact in no less than six 
Ramiza cases both of this Court and that of Calcutta which were 
; brought to my notice do I find that the orders passed by the 
lower Courts were actually revised by various Judges. It is 
hardly material for me to discuss the circumstances in which 
the orders were revised. It is quite sufficient to note for this 
purpose that in every one of them the orders passed by the Courts 
below were revised by the High Courts. See Mahalakshmi 
v. Venkatal, Subbayya Pillai v. Nellayappa Pillai2, Kasi 
Chettiar v. Venkatachalam Chettiar8, Jagannatha Sastri v. 
Saradambal Ammal4, Rajagopala Pillai v. Kasi Viswanathan 
Chettiar’, Muhammad Ibrahim v. Allapichaié and Kumar 

Sarat Kumar Ray v. Ram Chandra Chaiterjit. 

An examination of these authorities has led me to the 
conclusion that the Courts have held that they had jurisdiction 
to interfere in revision even in interlocutory proceedings, if 
they were satisfied that the decision against which the revision 
was filed was wrong and illegal and I see no reason to adopt 
another view. 

Coming to the merits of the petition, I find that the 
question of bona fides of the application was not even raised in 
this case and nothing has been said by the respondent’s counsel 
in the course of his argument which would show that the 
examination of these witnesses is not necessary for the plaintiff 
to establish his case. I would therefore accept this revision, 
set aside the order of the Court below and order that a commis- 
sion for the examination of the witnesses cited by the plaintiff 
and residing in Bangalore be issued in the ordinary course. 
The plaintiff is however directed to take care that the case is 
not unnecessarily delayed and it is for the District Munsiff to 
see that no dilatory tactics are employed by either party in 
this matter. 


The plaintiff has succeeded in this application and must 
therefore get his costs in this petition. 


S. V, V. Petition allowed. 








a 1. A.I.R. 1926 Mad. 345. 2. (1932) 65 M.L.J. 334. 
` 3. (1933) M.W.N. 648. 
4, (1922) 44 M.L.J. 202: I.L.R. 46 Mad. 574. 
5. (1933) 67 M.L.J. 95: LL.R. 57 Mad. 705. 6. A,I.R. 1937 Mad. 24. 
7. (1921) 35 C.L.J. 78.. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir ALFRED Henry Lionet Leaca, Chief 


Justice, Mr. Justice VARADACHARIAR AND Mr. JUSTICE 
LAKSHMANA Rao. 


Katneni Venkatakrishnayya and 


another ` .. Appellants* (Respondents) 
v. 
‘Garapatti China Venkayya and , 
others .. Respondents (Respondent). 


Civil Procedure Code (V of 1908), O. 32, r. 7—Rules of the Madras High 
Court, r.7, cl. 1-A—-Mother of minors as next friend assigning to another 
decree belonging to minors—Previous sanction of Court not obtained— 
Transfer whether vitiated by want of sanction. 

Where-a transfer of a decree took place from the next friend of two 
«minors who had been the decree-holders without the sanction of the Court 
‘under O, 32, r. 7, Civil Procedure Code, on a conflict on the point between the 
-decisions in Govindarajulu Naidu v. Ranga Rao, (1920) 40 M.L.J.124 and 
Kancherla Kanakayya v. Mulpuru Kotayya, (1921) 41 M.L.J. 75, 

Held by the Full Bench that the transfer by the mother of the minors as 
‘their next friend was entirely outside the suit, and she had full power 
‘to effect the transfer without the leave of the Court. 

Govindarajulu Naidu v, Ranga Rao, (1920) 40 M.L.J. 124, approved; 
Kancherla Kanakayya v. Mulpuru Kotayya, (1921) 41 M.LJ. 75, overruled. 

There is not much force in the argument based upon cl. 1-A added 
‘to rule 7 by the rules made by this Court. That clause does not prescribe 
that the leave of the Court is necessary in any particular matter; it only 
‘prescribes the course to be adopted when an application is made to the Court 
for leave to do certain things. 

. As regards rule 7 itself. “agreement or compromise” appears to be that 
the agreement or compromise is one between the parties to the suit as 
contemplated by O. 23, r. 3 or O. 21, r. 2. 

Per Varadachariar, J~~-When a decree passed in favour of a minor 
is sought to be assigned, the person making the transfer acts not in the 
capacity of next friend but in his capacity as the guardian of the minor’s 
estate. 


Appeal against the order of the District Court of West 
Godavari at Ellore dated 30th January, 1937 and made in E.P, 
No. 36 of 1936 in O.S. No. 27 of 1932. 


Y. Satyanarayana and V. Dharmasuri for Appellants. 
T. V. Ramanatha Aiyar for Respondents. 


The Court (Burn and Venkataramana Rao, JJ.) made the 
following Order of Reference to a Full Bench :— 


* A, A. O. No. 82 of 1937. -- <. ` 24th January, 1938. 


F.B. 


Venkata- 
keron yya 


China 
Venkayya. 


F.B. 


Venkata- 
krishnayya 
v. 
China 
Venkayya. 
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The order of the Court was made by 


Venkataramana Rao, J.—- This is an appeal against the 
order of the learned District Judge of Ellore allowing execu- 
tion to proceed at the instance of a transferee-decree-holder.. 
One of the objections to the recognition of the transfer that 
was urged before him was that the original decree-holders im 
the case being two minors and the transfer having been taken 
from the next friend of those minors without the sanction of 
the Court under O. 32, r. 7, Civil Procedure Code, the learned 
Judge ought not to recognise the transfer and allow execution.. 
But the learned Judge overruled the objection following the 
decision of a Division Bench of this Court reported im 
Govindarajulu Naidu v. Ranga Raol. That was a decision 
of Abdur Rahim and Odgers, JJ., and the view taken by 
those learned Judges in that case was that a decree being 
property, any transfer of a decree by a next friend of a minor 
would ‘not come within the plain language of O. 32, r. 7, which 
relates to an agreement or a compromise with reference to a 
suit. The learned Judges also considered the effect of the rule 
made by our High Court, namely, O. 32,r. 7, cl. (1-A) which 
added the words “ for taking any other action on behalf of a. 
minor”. These words were construed to refer to an action 
taken in the course of the suit in the nature of a compromise: 
or withdrawal or any agreement of that nature in favour of a. 
minor and do not relate to any transfer of a decree. This 
decision was expressly dissented from in Kancherla Kanakayya 
v. Mulpuru Kotayya® by another Division Bench consisting of 
Spencer and Ramesam, JJ. The reason given by the learned 
Judges in that case was that a transfer involves an agreement 
between the transferor and the transferee and therefore 
sanction of the Court under O. 32, r. 7, Civil Procedure Code, 
must be obtained and the word ‘suit’ should not be understood 
as meaning only a suit in which a decree has not been passed. 
As this is a matter of frequent recurrence, we think that this 
matter should be set at rest, in view of conflicting decisions, by 
the decision of a Full Bench. We accordingly direct that the 
papers be placed before the Honourable the Chief Justice for 
constituting a Full Bench. : 


Snare 





1, (1920) 40 M.L.J. 124, 2. (1921) 41 MLJ. 75. 
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[This case coming on for hearing before a Full Bench 
consisting of the Chief Justice, Varadachariar and Lakshmana 
Rao, JJ.] 

The Full Bench delivered the following 

Jupements. The Chief Justice.—The appellants were the 
defendants in O.S. No. 27 of 1932 of the District Court of 
West Godavari, instituted by two minors through their mother, 
acting as their next friend. A decree was passed against 
them and this was subsequently transferred to the respondent 
by the mother, acting as the guardian of the property of the 
minors. The respondent then applied to be brought on the 
record in the place of the decree-holders and to be allowed to 
execute the decree. The learned District Judge allowed the 
application, and the appeal is from that order. The question 
for decision is whether a guardian of the property of a minor 
can transfer a decree passed in favour of the minor without 
first obtaining the sanction of the Court. In allowing the 
application the learned Judge relied on the decision in 
Govindarajulu Naidu v. Ranga Raoi. The appeal has been 
placed before a Full Bench as that decision was dissented from 
in Kancherla Kanakayya v. Mulpuru Kotayya?. 

O. 32, r. 7 of the Code of Civil Procedure provides that 
no friend or guardian for the suit shall, without the leave of 
the Court expressly recorded in the proceedings, enter into 
any agreement or compromise on behalf of the minor with 
reference to the suit in which he acts as next friend or 
guardian. The Rule Committee of this Court has added to 
r. 7 this further rule :— 

“ (1-A) Where an application is made to the Court for leave to enter 
into an agreement or compromise or for withdrawal of a suit in pursuance of 
a compromise or for taking any other action on behalf of a minor or other 
person under disability and such minor or other person under disability is 
represented by counsel or pleader, the counsel or pleader shall file in Court 
with the application a certificate to the effect that the agreement or compro- 
mise or action proposed is in his opinion for the benefit of the minor or other 


person under disability. A decree or order for the compromise of a suit, 
appeal or matter to which a minor or other person under disability is a 


party, shall recite the sanction of the Court thereto and shall set out the terms: 


of the compromise asin Form No. 24 in Appendix D to this schedule.” 

It is said on behalf of the appellants that the words “for 
taking any other action on behalf of a minor or other person 
under disability” prohibit the lawful guardian of a Hindu minor 





1. (1920) 40 M.L.J.124. . 2. (1921) 41 M.L.J, 75. 
98 


F.B. 


Venkata- 
krishnayya 


v. 
China 

Venkayya. 

Leach, C. J. 


F.B. 


Venkata- 
krishnayya 
v 


China 
Venkayya. 


Leach, C. J. 
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transferring a decree obtained by the minor without the sanc- - 
tion of the Court. In Govindarajulu Naidu v. Ranga 
Raoi, Abdur Rahim and Odgers, JJ., held that these words 
did not take away the right of a guardian under Hindu Law 
to transfer a decree in favour of the minor, as the transfer did. 
not constitute a proceeding in the suit. A decree is property 
and there is no reason why the guardian of a Hindu minor 
should not exercise the same powers with respect to it as he is 
allowed to do with regard to other assets of the minor. Hindu 
Law permits the guardian to alienate property under proper 
circumstances, but the minor can challenge the alienation on 
attaining majority if the power has been improperly exercised. 
It was on this reasoning that the learned Judges held that the 
sanction of the Court was not required to a transfer. The 
same question came before Ramesam and Spencer, JJ., in 
Kancherla Kanakayya v. Mulpuru Kotayya2. The. learned 
Judges expressed their dissent from the decision in Govinda- 
rajulu Naidu v. Ranga Raol and regarded the decision 
in Shaik Davood Rowther v. Paramasami Pillai3, as being in 
conflict with Govindarajulu Naidu v. Ranga Raol. With 
great respect we can see no conflict. In our opinion Shoik 
Davood Rowther v. Paramasami Pillai8 has no bearing on the 
question. This was acase of an agreement adjusting a decree, 
the agreement which required to be recorded in Court being 
between the parties to the suit. We are here merely concern- 
ed with the transfer of a decree to a third party by a person 
who has in law the power to make the transfer. We consider 
that Govindarajulu Naidu v. Ranga Raoi was rightly decided 
and consequently the decision in Kancherla Kanakayya v. Mul- 
puru Kotayya2 must be overruled. 


When a transfer of a decree has been made in accordance 
with law the Court is required to bring the name of the trans- 
feree on the record in the place of the decree-holder. When 
this has been done the decree may be executed in the same 
manner and subject to the same conditions as if the applica- 
‘tion were made by the decree-holder (O. 21, r. 16). The 
appellants object to the order placing the respondent on the 
record as the transferee of the decree on the ground that the 
minors when they come of age may challenge, the validity of 





1. (1920) 40 M.L.J. 124. 2. (1921) 41 M.L.J. 75. 
3. (1916) 31 M.LJ.207, "°° °C 
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the action of the guardian. It is possible that they may do so, 
but if they do it does not mean that the appellants will be com- 
pelled to pay twice over. Payment made in accordance with 
the Court’s order will protect them. 

It is also said that the acceptance of the opinion expressed 
in Govindarajulu Naidu v. Ranga Raol will have the effect 
of allowing a next friend or guardian ad litem when he 
happens to be guardian under Hindu Law to evade rr. 6 and 
7 of O. 32, which have been framed for the protection of the 
minor. R. 6 prohibits a next friend or guardian for the suit 
receiving without the leave of the Court any money or other 
movable property on behalf of a minor by way of compromise 
before the decree or order, or under a decree or order in 
favour of the minor. This may be the effect of holding that 
T. 7 (1-A) only applies to matters in a suit or proceeding, but 
this is not a matter with which the Court is now concerned. 
‘We are here to interpret the law and not to make it. If it is 
‘considered that a transfer of a decree of this nature should be 
‘subject to the sanction of the Court the Legislature may say 
so; but as the law stands at present it is not subject to such 
sanction. The transfer of this decree by the mother of the 
‘minors was something entirely outside the suit, and in our 
-opinion she had full power to effect the transfer without the 
leave of the Court. 

It follows that in our opinion the order of the learned 
District Judge is correct and the appeal consequently fails and 
must be dismissed with costs. 

Varadachariar, J—I agree that the leave of the Court is 
not necessary before a decree passed in favour of a minor 
plaintiff can be assigned; but I wish to add a few words 
indicating my reasons. In Kancherla Kanakayya v. Mulpuru 
Kotayya2, it seems to have been assumed by the learned Judges 
that the decision in Govindarajulu Naidu v. Ranga Rao} pro- 
ceeded on a distinction between what happened before 
decree and what happened after decree. With due respect, I 


do not so read the judgment in that case. I understand the - 


learned Judges to have emphasised the distinction between 
matters in dispute between the parties and matters outside the 
scope of the suit, Clause 1 (b) of r. 6 of O. 32 makes it 
clear that the order as a whole is not restricted to proceedings 





1. (1920) 40 M.L.J. 124. 2. (1921) 41 M.L,J. 75. 
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prior to decree, and in view of the fact that the Code contem- 
plates agreements or adjustments between parties either under 
O. 23, r. 3 which applies to the Stage prior to decree or under 
O. 21, r. 2, which applies to the stage after decree, it does not . 
seem to me right to read the decision in Govindarajulu Naidu 
v. Ranga Rao}, as turning on that distinction. - 

The real question, as indicated in the opinion delivered by 
my Lord, is whether there is sufficient in the provisions of 
O. 32, to interfere with the rights of a natural guardian or a 
legal guardian who also happens to be the next friend, in the 
matter of dealing with a decree aspart of the property belong- 
ing to the minor. It does not seem to me that there is much 
force in the argument based upon cl. 1-A, added to r. 7 by the 
rules made by this Court in 1910. That clause does not pres- 
cribe that the leave of the Court is necessary in any particular 
matter; it only prescribes the course to be adopted when an 
application is made to the Court for leave to do certain things. 
It assumes that under other provisions of O. 32 or of some 
other law, an application for. leave has to be made. Such 
applications are contemplated by r. 6 as well as the proviso 
added to it by this Court and also by r. 7. It does not, there- 
fore, seem to me right to infer from cl. 1-A of r. 7 that the 
scope of r. 7 has been extended. As regards r. 7 itself, the 
natural construction of the words used there, namely, “agree- 
ment or compromise”, appears to be that the agreement or 
compromise is one between the parties to the suit as contem- 
plated by O. 23, r. 3 or O. 21, r. 2. 


It is no doubt possible that this view restricting r. 7 in the 
above sense may enable a next friend to evade the restrictions 
imposed by r. 6; but, as pointed out by my Lord, this is not a 
matter which the Court can take into account in interpreting 
r.7, R.7 deals with the conduct of a “next friend” as such, 
who, as pointed out in Rhodes v. Swithenbank2 is an officer 
of the Court to conduct the suit; and the principle 
underlying r. 7 is that whenever he proposes to do anything 
beyond the normal conduct of the suit, he has to obtain the leave 
of the Court to do so. But when a decree passed in favour of 
a minor is sought to be assigned, the person making the 
transfer acts not in the capacity of next friend but in his 





1. (1920) 40 M.L.J. 124, 2. (1889) 22 Q.B.D. 577. 
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capacity as the guardian of the minor’s estate. It is true that 
in Ganesha Row v. Tuljaram Row1, the Privy Council have 
laid down that to the extent to which the Code has 
imposed limitations upon the powers of a guardian under the 
Hindu Law, those powers must be exercised in conformity 
with the provisions of the Code; but except to the extent to 
which the Code has expressly limited those powers there is no 
reason to curtail them. ; r 

Lakshmana Rao, J.—I agree with my Lord the Chief 
Justice and have nothing to add. 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Present :—Mnr. Justice Panprane Row. 





Cheedalla Polamma .. Appellant* (1st Respondent) 
` U. 
Offcial Receiver, Nellore and 
others .. Respondents (Respondents 2 to 
i 4). 


Provincial Insolvency Act (V of 1920), Ss. 4 and 51 (3)—One of the 
creditors acting in bad faith and bringing property to sale without notice to 
‘Official Receiver—Circumstances vitiating validity of sale—Jurisdiction of 
Insolvency Court to decide the matter. 

Where an Official Receiver filed an application saying that certain 
properties belonging to the insolvent in the possession of the appellant should 
be handed over to him on the ground that the sale in the appellant’ s favour 
was not valid as it was vitiated by the circumstances that the decree-holder 
did not inform the Court of the insolvency but suppressed facts in order to 
induce the Court to get on with the sale in her own favour to the loss of the 
other creditors who could otherwise share equally with her, 

Held, (1) that the Insolvency Court had jurisdiction to decide a claim 
of this kind under S, 4 of the Provincial Insolvency Act since it was a claim 
which it was necessary to decide for the purpose of making a complete 
distribution of the insolvent’s property. 

(2) That the appellant, not having acted in good faith when she pur- 
chased the properties of the insolvent, was therefore not protected by S. 51 
(3) of the Act. Hence the sale was utterly invalid as it was held at a time 
when the Official Receiver was in law vested with the properties and had no 
notice of the sale. 

Muthan Chettiar v, Venkituswamt Naicken, (1936) 71 M,L.J. 170: LL.R. 
59 Mad. 928, distinguished. 


Appeal against the order of the District Court of Nellore 
dated 18th February, 1936 and made in I. A. No. 229 of 1933 
in I. P. No. 76 of 1932. 


1. (1913) 25 M.L.J. 150: L.R. 40 LA. 132: LL.R. 35 Mad. 295 (P.C.). 
* A. A. O. No. 123 of 1936. 19th November, 1937. 
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N. S. Srinivasa Aiyar for Appellant. 

K. Kuppuswami for Respondents. 

The Court delivered the following 

JupcMrnT.—This is an appeal from the order of the 
District Judge of Nellore dated 18th February, 1936, allowing 
an application by the Official Receiver to set aside a sale held 
in execution of a decree by the Additional District Munsiff of 
Nellore, on the 23rd January, 1933. The relevant facts are 
as follows. The properties that were sold in Court auction 
belonged to the insolvents against whom a creditor’s petition 
to adjudicate them as insolvents was admitted in October, 
1932. Notice of the petition was published in the Gazette on 
14th January, 1933. The sale was actually held, as observed 
already, on the 23rd January, 1933, that is to say, after the 
publication in the Gazette of the petition. The properties were 
brought to sale by another creditor of the insolvents, the 
appellant Polamma, who was represented throughout by her 
agent Chidambaram Chetti. There is evidence in the case 
which has been accepted by the Court below to show that 
before the sale there was an attempt to bring about a composi- 
tion, that Chidambaram Chetti, the agent was also one 
of those present when the matter of composition was talked 
about and that he left the place after promising to take 
the instructiens of his employer. Instead of doing so he 
got the properties purchased in the name of the decree- 
holder his employer on the 23rd January. The facts therefore 
clearly show that the decree-holder purchaser as well as her 
agent was perfectly aware that there had been an insolvency 
petition filed and that it was pending and it was with this 
knowledge which they kept back from the executing Court 
which held the sale that they had the properties brought to 
sale actually on the 23rd January and purchased them in the 
name of the decree-holder. It is further alleged that the amount 
for which the properties were purchased by the decree-holder 
was very low but this matter need not be pursued because there 
has been no finding on that point. The decree-holder was 
permitted to set off the purchase money against the amount 
due under the decree to herself. This is therefore a case in 
which one creditor has been able to get hold of some of the 
properties of the insolvents for herself to the exclusion of the 
other creditors. Prima facie in my opinion this is inconsistent 
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with good faith. The question that arises in this case is 
whether the decree-holder purchaser is entitled to claim 
the benefit of S. 51 (3) of the Provincial Insolvency Act 
which provides that a person who in good faith purchases 
the property of a debtor under a sale in execution shall 
in all cases acquire a good title to it against the Receiver. 
Considerable reliance has been placed by the appellant’s 
learned Advocate on the observations contained in 
Muthan Chettiar v. Venkituswami Naicken1, more parti- 
cularly on the observations dealing with the effect of 
S. 51 (3) of the Provincial Insolvency Act. It has been laid 
down in that case by Venkatasubba Rao, J., that, in spite of 
the vesting of the properties in the receiver from the date of 
the presentation of the petition for insolvency, if a sale is 
held in execution a purchaser in good faith acquires a good 
title to the property. It is not necessary for the purpose of 
this appeal to deal with the contention that this observation is 
not in accordance with what was decided by the Privy Council 
in Raghunath Das v. Sundar Das Khetri? and by a Bench of 
this Court in Anantharama -Aiyar v. Kuitimalu Kovilamma3. 
For the purpose of this appeal that point may be assumed in the 
appellant’s favour, namely, that in spite of the vesting of the 
insolvents’ properties in the Official Receiver much earlier than 
the sale in question the sale would be valid if the purchaser 
is found to have purchased the property in good faith. The only 
question therefore that has to be decided is whether the 
purchaser acted in good faith. The finding on this point by 
the learned District Judge is in the negative, and after going 
through his judgment I see no reason to differ from his finding. 
It may be that where the fact of the pending insolvency is 

brought to the notice of the Court and the Court nevertheless 
' proceeds with the sale as happened in Muthan Chettiar v. 
Venkituswami Naicken1, the mere knowledge of the insolvency 
possessed by the purchaser may not be sufficient to show that 
the purchaser acted in bad faith or did not act in good faith. 
But that is not the case here. The Court which held that the 
sale was not informed by any one of the pending insolvency 
and the District Judge observes that this happened on account 
of “some hanky panky ” in his office and that it was also due 





1. (1936) 71 M.1..J. 170: LL.R. 59 Mad. 9. 
2. (1914) 27 M.L.J. 150: L.R. 41 I.A. 251: I L.R. 12 Cal 72 (P.C). 
3. (1916) 30 M.L.J 611: 
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Polamma to some manœuvre on the partof the decree-holder. Whatever 
Official the reason may be, the fact remains that in the present case 
eee the Court which held the sale did not know at the time that 
there was a pending insolvency which affected the properties 
that were to be sold. Neither the decree-holder nor her agent 
who knew of the insolvency informed the Court that there 
was a pending insolvency. They deliberately kept back’from 
the Court this knowledge which they had, and the object of 
such suppression of fact from the Court was obviously to get 
on with the sale and purchase the properties themselves to the 
loss of the other creditors who otherwise would have shared 
equally with them. This amounts to fraudulent conduct on 
the part of the decree-holder purchaser who by wilfully 
suppressing a most material fact induced the Court to go on 
with the sale and thereby obtained an unlawful benefit herself. 
This again is very strong evidence of bad faith and is certainly 
inconsistent with good faith. In fact what the decree-holder 
or her agent did was obviously dishonest, and they made a 
dishonest gain at the expense of the other creditors by the 
course which they adopted. In these circumstances it is 
impossible to say that the finding of the learned District Judge 
is not supported by the evidence in the case and by the-un- 
disputed facts. It would therefore follow that the appellant 
was not a bona fide purchaser, or, in other words, did not act 
in good faith when she purchased the properties of the 
insolvents. She is therefore nót protected by S. 51 (3) of the 
Provincial Insolvency Act. It follows therefore that the sale 
in Court auction was utterly invalid as the sale was held at a 
time when the Official Receiver was in law vested with the 
properties and he had no notice of the sale, and there was no 
good faith on the part of the purchaser. It is a part of the 
general law that a sale of a person’s property without notice 
to him is not valid and the Official Receiver in whom the 
insolvents’ property is vestéd is no exception to this rule. ln 
effect the application of the Official Receiver was that certain 
properties belonging to the insolvents in the possession of the 
appellant should be handed over to him on the ground that 
the sale in the appellant’s favour was not valid. I do not 
- see how it can’ be said that the Insolvency Court had no 
jurisdiction to decide a claim of this kind under S. 4 of the 
Provincial Insolvency Act. It isa.claim which it was necessary 
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to decide for the purpose of making a complete distribution 
‘of the insolvents’ property and the Insolvency Court had 
therefore jurisdiction to decide it. The objection on the score 
of jurisdiction therefore fails. In view of my opinion that 
the sale itself can be set aside in these circumstances it is 
unnecessary to consider the contention that the alternative 
relief ‘claimed by the Official Receiver for a direction’ to the 
decree-holder to deposit the purchase money can alone be 
granted on the ground that this is the only relief available 
to the Receiver in the circumstances. No other objection has 
„been taken to the order of the District Judge. 


The appeal therefore fails and is dismissed with costs. 
K.C. —— Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


Presrent:—Lorp THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Babu Manmohan Das .. Appellant* 
. v. 
Baldeo Narain Tandon and others .. Respondents. 


Limitation Act (IX of 1908), Sch. I, Arts. 57 and 58—Applicability— 
Payment by cheque—Smit for recovery of loan—Limitation—Terminus a quo. 


Art. 58 of the Limitation Act applies to a case in which the lender draws 
his own cheque and gives it to the borrower. It does not govern a suit in 
which he transfers to the borrower a cheque which has been drawn by another 
person and endorsed in his favour by the payee. The period of three years 
prescribed by the article begins to run from the date on which the cheque is 
paid when it is cashed by the lender’s bankers. It is only then that the 
lender’s money passes into the hands of the borrower and the loan is made 
‘by the former to the latter; the mere handing over of a cheque by the lender 
to the borrower does not amount to a payment of the cheque. Nor does the 

' payment begin to run against the lender when the cheque received by the 
‘borrower is given by him to his own bank, and the amount is credited by him 
to the bank. Where the suit in respect of a payment by cheque is framed as 
a suit for money lent the suit is governed by Art. 57 of the Limitation Act 
and the ferminus a quo is the date on which the loan is made. 

Garden v. Bruce, (1868) L.R. 3 C. P. 300, referred to. 


` Decision of the Allahabad High Court affirmed. 


On appeal from the THEM Court .of Judicature at 
Allahabad. 





`* P, C. Appeal No, 93 of 1934. : 20th December, 1937. 
` Allahabad Appeal No. 12 of 1933, 
99 


Polamma 


Y. 
Official 
Receiver, 
Nellore. 


P.C. 
Babu 
Manmohan 
Das 
v. 
Baldeo 
Narain 
‘Tandon. 


P.C. 
Babu 
Manmohan 

as 
v, 
Baldeo 
Narain 
Tandon. 


“Sir 
Shadi Lal. 


786 THE MADRAS LAW JOURNAL REPORTS. [1938 


A. M. Dunne and M. H. Raschid for Appellant. 


Dr. H. R. Abdul Majid and J. Chinnadurai for Respon- 
dents. 


20th December, 1937. Their Lordships’ judgment was. 
delivered by 


Sir Savi Lau.—This appeal arises out of a suit brought 
by the plaintiff Baldeo Narain Tandon (hereinafter referred 
to as Tandon) against a firm called the United Provinces. 
Aniline Dyes Company (described as “the firm” for conveni-- 
ence) for the recovery of Rs. 14,950 with interest. The High 
Court of Judicature at Allahabad, dissenting from the trial- 
Judge, has granted a decree in favour of the plaintiff; and 
from that decree Manmohan Das, one of the partners of the 
firm, has appealed to His Majesty in Council. 


The plaintiff stated that the sum of Rs. 14,950 was. 
advanced by him as a loan to the firm by a cheque for that. 
amount. The cheque in question was drawn by the Secretary 
of the Finance Board of the Congress Reception Committee, 
Amritsar, on the 12th August, 1923, in favour of another firm. 
called Bond Brothers for the price of the work done by them 


' for the Reception Committee. It was endorsed by two of the 


partners of Bond Brothers, namely, Tandon and Banerji, in. 
favour of one Sri Kishan Das Wahal. 


Now, it is common ground that Sri Kishan Das Wahalk 
was the manager of the defendant firm, and it appears that. 
the money payable on the cheque was received by him on 
behalf of the firm. The plaintiff claims that he received the- 
cheque from his partners in Bond Brothers in part payment 
of the money due to him by the latter, and that he made it. 


over to the firm as a loan. 


The first question for consideration is whether the firm. 
received the money, which was payable on the cheque. It is. 
conceded that, if the money was received by the firm, it must. 
be deemed to be a loan made by the plaintiff. Now, a satis-- 
factory proof of the receipt of the money is furnished by the- 
account books of the firm; and it cannot, therefore, be disputed’ 
that the plaintiff is entitled to recover it. 


The money due on the cheque was paid on the 30th 
August, 1923, by the Central Bank of India at Amritsar, om 
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which the cheque was drawn, and the suit for its recovery was. 
instituted on the 27th August, 1926. Itis suggested that the 
suit is governed by Att. 58 of the first schedule to the Indian 
Limitation Act, 1908, which prescribes a period of three years 
for a suit for the recovery of money lent when the lender has 
given | a cheque for the money lent by him. That article, 
however, applies to a case, in which the lender draws his own 
cheque and gives it to the borrower. It does not govern a suit 
_ in which he transfers to the borrower a cheque which had been 
drawn’ by another person and endorsed in his favour by the 
payee. The period of three years prescribed by the article 
. begins to run from the date on which the cheque is paid, and 
a cheque is paid when it is cashed by the lender’s bankers; 
Garden v. Bruce}, It is only then that the lender’s money 
passes into the hands of the borrower, and the loan is made 
by the former to the latter; the mere handing, over of a cheque 
by the lender to the borrower does not amount to a payment 
of the cheque. Nor does the period begin to run against the 
lender when the cheque received by the borrower is given by 
him to his own bank, and the amount is credited to him by 
- the bank. 


The suit does not, therefore, come within the ambit of 
Art. 58, but is governed by Art. 57, which is a general article 
applicable to'a suit for the recovery of money payable for the 
money lent; and the terminus a quo is the date on which the 
loan is made. The loan in the present case was made on the 
30th August, 1923, when the money was received by the 
borrower; and the suit, which was brought within three years 
from that date, must be held to be within the time. 


The only other point argued on behalf of the appellant, 
Manmohan Das, is that he was not a partner in the firm in 
question, when the loan was contracted; and he cannot, there- 
fore, be liable for the payment of the debt. The learned 
Judges of the High Court at Allahabad, upon an examination 
of the evidence, have decided that the appellant was a partner 
‘at the time of the transaction, and this conclusion is supported, 
not only by the testimony of the plaintiff, but also by the 
balance sheets of the firm. The evidence, which stands un- 
rebutted, shows that the appellant was a partner in the firm 
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when the money was lent, and it is immaterial that he severed 
his connection with the firm afterwards. 

The judgment given by the High Court cannot be 
challenged on any of the grounds urged on behalf of the 
appellant, and must be affirmed. Their Lordships will, 
therefore, humbly advise His Majesty that the appeal should 
be dismissed. 

Solicitors for Appellant: Nehra & Co. 

Solicitors for Respondents: Douglas, Grant & Dold. 

R. C. C. e © Appeal dismissed.. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


PRESENT :—Sir LANCELOT SANDERSON, Sir SHADI LAL 
AND Sır GEORGE RANKIN, 


His Highness Maharaja Man Singh of 


Sewai Jaipur + .. Appellant* 
v. 
Arjun Lal and others `.. Respondents. 


Public highway—Erection by owner of shop of portico on footpath of 
street—Permission of local authority obtained—Whether permission of 
owner of soilon which road ouilt’ necessary—Road “ vested” in local 
authority —Meaning—United Provinces Municipalities Aci (II of 1916), S. 116. 

It is not the intention of the United Provinces Municipalities Act that 
structures affecting the surface and the space immediately above the surface 
of a public street are to be erected only by permission of the proprietor of 
the solum of the street as well as by leave of the local authority in whom 


` the street is vested. It is partof the purpose of S. 116 of the Act that the 


local authority in question should not lack the ownership necessary to sup- 
port an effective control of such matters, and that the general property of 
the original landowner in the solum of the street should be modified and 
abridged in that behalf. 

Where the owner of land within the limits of which were a shop and 
a public street complained that the owner of the shop had erected a portico 
along the front of the shop ‘and on the footpath of the street with: the leave 
of the local authority in whom the street was vested but without the leave of 
the owner of the land, over which the,street ran, 


Held, that by virtue of the vesting of the road in the Municipality the 
Municipal Board acquired a right to control the erection complained of and 
that the original owner of the soil could not maintain trespass for the erec- 
tion of the portico, or otherwise complain of it as an infringement of his 
rights as owner, 





* P.C, Appeal No. 64 of 1935, . 26th July, 1937, 
Allahabad Appeal No. 8 of 1934. . . 
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Dictum of Lord Morris in Municipal Council of Sydney v. Young, (1598) 
A.C. 457 at 459, and of Collins, M. R„ in Finchley Electric Light Co. v. 
Finchley Urban District Council, (1503) 1 Ch, 437 at 440, relied on, 

. Quaere, whether a permanent structure with pillars resting upon the 
highway is or js not an cbstructicn to the highway which can be complained 
of ina suit under S. 91, Civil Procedure Code. 

Decision of the Allahabad High Court affirmed. 

Appeal froma judgment and decree of the High Court of 
Allahabad reversing a decision of the Subordinate Judge of 
Allahabad which had allowed an appeal by the present appel- 
lant against a decision of the Munsif of Allababad dismissing 
his suit. 

A. M. Dunne, K.C. and R. Parikh for Appellant. 

J.E. Godfrey for Respondents. 

26th July, 1937. Their Lordships’ judgment was deliver- 
ed by 

Sır Georce Ranxin.—This appeal is brought by the 
plaintiff His Highness the Maharaja of Jaipur against a decree 
dated 21st December, 1933, of the High Court at Allahabad 
whereby his suit was dismissed with costs. The suit was 
brought on 2nd, December, 1930, in the Court of the Munsif 
at Allahabad against the Municipal’ Board of Allahabad 
(defendant No. 1) and four persons (defendants 2 to 5) who 
own and occupy a shop situated near to the junction of City 
Road and the road leading from the Collector’s cutcherry to 
Colonelganj within the municipality of Allahabad. The appel- 
lant is the owner of revenue-free land measuring 0:35 acres in 
Mohalla Katra Jai Singh Sewai, and the shop in question, as 
also the street in front thereof, are within the limits of the 
appellant’s land. His complaint is that defendants 2 to 5 
have, with the sanction of the Municipal Board, but without 
permission from him, erected a portico along the front of their 
premises and upon the margin or footpath (patri) of the street. 
The roof of the portico is a masonry structure supported by 
iron pillars which rest on the street and the floor of the portico 


is raised (by stone slabs or concrete) about one foot above the. 


level of the street. The top'of the portico is at the same level 
as the floor or‘the second storey of the shop building, that is, 
the portico is only one storey high. The appellant. by his suit 
claimed a mandatory injunction for the demolition of the 
portico together with damages and other relief. The Munsif 
(19th June, 1931) dismissed the suit, but on first appeal the 
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Subordinate Judge, though he refused to award damages, 


granted the claims “ for injunction and demolition ” (14th 
November, 1932). 


The appellant, before the Board as in the Courts in, 
India, has contended that in his character as proprietor of the 
land over which the street runs he is entitled to object to the 
erection of the portico. Not asa member of the public com- 
plaining of the portico as an o»struction to traffic, or as the 
owner of a house or land adjacent complaining of it asa 
nuisance, but as the owner of the soil upon which defendants 
2 to 5 have built a structure without his permission, he claims 
to be entitled to object toit. That the solum of the street 
was originally vested in him is plain, and the authorities have 
even recognised a right in him to levy a tax on itinerant traders 
who squat on the footpath in this locality at certain tines. 
But it is equally clear that his rights as proprietor have been 
modified, not merely by the circumstance that he has or must 
be deemed to have dedicated the land as a highway; but also by 
the fact that it has become a public street within the meaning 
of S. 2, cl. 19 of the United Provinces Municipalities Act (II 
of 1916). Ss. 116, 209 and-210 of this Act are of importance 
for the decision of this appeal :— 


“116. Subject to any special reservation made by the Local Govern- 
ment, all property of thé nature hereinafter in this section specified and 
situated within the municipality shall vest in and belong to the board, and, 
shall, with all other property which may become vested in the board, be 
urfder its direction, management, and control, that is to say :~ 

A 


x k $ i xx 


“ (g) all public streets and the pavements, stones, and other materials 
thereof, and also all trees, erections, materials, implements and things exist- 
ing on or appertaining to such streets. 


x * * * 


“ 209.—(1) Subject to any rules made by the Local Government prescrib- 
ing the conditions for the sanction bya board of projections over streets or 
drains, a board may give written permission, where provision is made bya 
bye-law for the giving of such permission— 


“ (a) to the owners or occupiers of buildings in or on streets to erect or 
re-erect open verandahs, balconies, or rooms, to project over the street from 
any upper storey thereof, at such height .from the surface of the street, and 
.to such an, extent beyond the line of the plinth or basement wall as are pres- 
cribed in such bye-Jaws, and 


“ (b) to the owner or occupier of any building or land to erect or re- 
erect any projection‘or structure so as to overhang, project into, or encroach 
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‘on or over a drain in a street to such an extent, and in accordance with such 
conditions, as are in like manner prescribed. 


“ (2) In giving permission under clause (a) of sub-S, (1),a board may 
prescribe the extent to which, and the conditions under which, any roofs, 


‘eaves, weather-boards, shop boards and the like may be allowed to project 
“over such streets. ; 


“210. Any person erecting or re-erecting any such projection or struc- 
ture as*is referred to in S. 209 without the permission thereby required or in 
-contravention of any permission given thereunder. shal! be liable on convic- 
tion to a fine which may extend to two hundred and fifty rupees.” 

The contention of the appellant is that’ the effect of 
S. 116 isto give tothe Municipal Board—not the full title 
tothe solum of the street—but only a special property therein 
sufficient to enable the board to control it as a street; that 
this right is not inconsistent with and does not oust thie right 
-of the appellant as the owner of the land to object to the 
erection of a building thereon without his permission. The 
tespondents on the other hand contend that the section is 
‘intended to make the Municipal Board owners of the 
‘surface of the street and of so much above and below as is 
necessary for the discharge of their duties and the exercise 
of their powers under the Act. Both sides appeal to the 
-decisions of the Courts in England upon the effect of similar 
danguage in Acts of Parliament—in particular, S. 149 of the 
Public Health Act, 1875 (38 & 39 Vic., c. 55). In Municipal 
Council of Sydney v. Young1, Lord Morris delivered. the 
judgment of the Board upon a case arising under a provision 
that “all public ways in the city of Sydney now or hereafter 
formed shall be vested in the council,” etc., etc. It was held 
that upon a portion of the street being taken over and convert- 
ed into a tramway the council had no claim for compensation. 
Lord Morris said :— 


“ Now it has been settled by repeated authorities . . . that the vesting of 
a street or public way vests no property in the municipal authority beyond the 
‘surface of the street, and such portion as may be absolutely necessarily 
‘incidental to the repairing and proper management of the street, but that it 
-does not vest the soil or the land in them as the owners. If that be so, the 
-only claimi that they could make would be for the surface of the street as 
‘being merely property vested in them qua street, and not as general 
property.” 


f This passage puts forcibly the restricted sense to be attri- 
buted to the word “vest” in enactments such as S. 116 of the 





1. (1898) A.C. 457 at 459. 
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United Provinces Act now in question. It is equally true, om 
the other hand, as Collins, M.R., stated in Eipeley 2 Electric 
Light Co. v. Finchley Urban District Council :-— 


“ Tt has been decided by a long series of cases that the word ‘vest’ means. 
that the local authority do actually become the owners of the street to this- 
extent: they become the owners of so much of the air above and of the soil 
below as is necessary to the ordinary user of the street as a street, and of no- 
more.” F 


In the present case the dispute is not with reference to- 
something sufficiently below or above the surface of the street 
to be beyond the range of its ordinary user asa street. The 
erection complained of undoubtedly required sanction from. 
the Municipal Board under cl. (b) of sub-S. (1) of S. 209 if 
only by reason that it encroached on or over a drain. Apart. 
from any right of the appellant to complain of it as an 
obstruction or nuisance, or to complain that sanction was not. 
duly granted, their Lordships have upon a full consideration. 
of the Act to see whether it intends that structures affecting 
the surface and the space immediately above the surface are 
to be erected only by permission of the proprietor of the . 
solum of the street as well as by leave of the Municipal Board. 
Their Lordships think not. They consider that it would put 
too narrow a meaning upon the words “shall vest in and belong. 
to the board” if it were to be held that the Municipal Board 
was not competent of itself in the due course and exercise of 
its powers to authorise such an erection as is here complained 
of. To that extent the Municipal Board has property in the 
street: it is part of the purpose of S. 116 that the board should 
not lack the ownership necessary to support an effective control 
of such matters, and that the general property of the original 
land-owner in the solum of the street should be modified and 
abridged in that behalf. Without in any way holding that 
S. 116 operates to convey title in the fuil and proper sense 
[cf. the observations of Romer, L.J., in the Finchley case: 
(supra at pp. 443-4) ], their Lordships think it at least certain 
that the original owner of the soil cannot maintain trespass for 
an erection of the character now in question, and they do not. 


- think that he can otherwise complain of it as an infringement. 


of his rights as owner. 
tA 


1. (1903) 1 Ch. 437 at 440. 
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They express no opinion upon the question whether a 
permanent ‘structure with pillars resting upon the highway is 
or is not an obstruction or is an inappreciable obstruction to 
the highway or is such as could be complained of by the 
Advocate-General or by others with his consent (S. 91, Civil 
Procedure Code) on behalf of the public or by a member of 
the public showing damage special to himself. No such case 
is raised by the appellant before the Board and their Lordships 
are not to be understood to countenance any suggestion that 
the vesting in the municipal authority of a street and 
the control over it can enable the authority by licensing other 
persons to interfere with the street, to protect those persons 
from. the consequences of any nuisance to the public or 
danger to individuals which may be caused by such interfer- 
ence. , 

They will humbly advise His Majesty that this appeal 
should be dismissed with costs. 


Solicitors for Appellant: Hy.S.L. Polak & Co. 
Solicitors for Respondents: Douglas, Grant & Dold. 
R.C. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice PANDRANG Row. 





S. A. Ramanathan Chettiar .. Petitioner* (Petitioner- 
Plaintiff) 
Us 
S. N. Alagappa Chettiar .. Respondent ( Respondent- 
Ist Defendant). 


Civil Procedure Code (V of 1908), O.17,r, 1—A pplication for adjourn- 
ment of suit~ Conditional order—Directionto pay entire costs incurred till 
then—Validity of order—Madras Civil Rules of Practice, r. 27—Legal Practi- 
toners Act (1879)— Rules under, r. 49. 

The power given to the Court under O. 17, r. 1, Civil Procedure Code, to 
make such order as it thinks fit is only with reference to the costs occasioned 
by the adjournment and not the costs of the suit generally. The rule does not 
entitle the Court to demand payment of the entire costs of the suit incurred 
up to the date on which the adjournmentis asked for as a condition of the 
adjournment. . 

Gajendra Shah v. Ram Charan, (1929) 1.L.R. 4 Luck. 529, referred to. 

Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 


order of the Court of the Subordinate Judge of Devakottah 





-* C. R.P. No. 686 of 1937. . _ 3rd February, 1938, 
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Ramanathan dated 29th March, 1937, and made in I.A. No. 190 0f 1937 in 
Chettiar O, S, No. 183 of 1928. 
lagappa A. Swaminatha Aiyar for Petitioner. 
E. Vinayaka Rao for Respondent. 
The Court delivered the following 
Jupcmznt.—This is a petition to revise the order of the 
Principal Subordinate Judge of Devakottah, dated 29th March, 
1937, directing that the adjournment prayed for by the plaintiff 
in O.S. No. 183 of 1928 before him should be granted only on 
condition of the plaintiff paying as costs the sum of 
Rs. 8,979-5-4 to the first defendant. The claim in the suit 
was no doubt valued at about Rs.6 lakhs, but it is argued 
on behalf of the plaintiff-petitioner that even in spite of the 
fact that the plaintiff valued the claim at Rs. 6 lakhs, the 
amount of costs ordered to be paid asa condition of the 
adjournment is excessive if not illegal. He relies on the words 
of O. 17, r. 1, Civil Procedure Code, which gives the Court 
power to make such order as it thinks fit with respect to the 
costs occasioned by the adjournment. According to him this 
rule does not entitle the Court to demand payment of the 
entire costs of the suit incurred upto the date on which the 
adjournment is asked for as was done in the present case. His 
contention appears to be right. because the power given to the 
Court to make such order as it thinks fit is only with respect 
to the costs occasioned by the adjournment and not the costs 
of the suit generally. He relies also on r. 27 of the Rules of 
Practice made under the Code of Civil Procedure where it is 
stated that the party desiring an adjournment shall in certain 
cases be ordered to pay the costs thereof including the expenses 
of resummoning the witnesses if any and the fee of the 
pleader of the other party. There is another rule in the Rules 
of Practice, namely, r. 49 framed under the Legal Practitioners’ 
Act which provides that except in certain cases adjournment 
should not be granted save on the condition that the party 
applying pays all the costs of the day including a reasonable 
fee to the legal practitioner engaged by his adversary. The 
; rule goes on to say that a sum not exceeding Rs. 20 in a Sub- 
e ordinate Judge’s Court shall be deemed to be a reasonable fee 
ə» within the meaning of the rule. It therefore appears as if 
according to the rules only the costs occasioned by the 
adjournment should have been ordered to be paid, the pleader’s 
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fee not ordinarily exceeding, Rs. 20. Mr. Swaminatha Aiyar 
brings to mý notice the decision in Gajendra Shah v. Ram 
Charani, and in particular the observation at page 533 to the 
effect that the sum to be awarded as costs as a condition of 
the grant of an adjournment should not be one of the nature 
of penalty or of punishment. It cannot in my opinion be 
seriotisly argued that anything like Rs. 8,000 or Rs. 9,000 was 
properly ordered to be paid as a condition of granting the 
adjournment in a case of this kind in the mofussal. The case 
reported in Dhanu Ram Mahto v. Murli Mahto2, which was 
relied upon by the respondent’s advocate does not really support 
his contention. In that case it was only the costs of the day 
that were ordered to be paid as a condition and not the costs 
incurred up to date as in the present case including the full 
vakil’s fee on the claim in the plaint. The order sought to be 
revised is in my opinion indefensible in law in the sense that 
it goes beyond the power of the Court which madeit. Even 
otherwise Iam of opinion that even if the Court had power 
to require the payment of full costs up to date as a condition 
it was neither reasonable nor just to require such payment in 
the circumstances of this case, having regard to the very large 
amount involved. 

The order of the Subordinate Judge will therefore be 
modified as follows :— 


_ Instead of the words “that the plaintiff should pay the 
defendant the costs incurred by him till now in this Court”, 
the words “that the plaintiff should pay the defendant the 
costs of the day, namely, of the 29th March, 1937, including 
vakil’s fee Rs. 20”, be substituted. The petitioner is entitled 
to get his costs of this petition from the respondent. 15 days’ 
time will be given to pay the costs after the same are taxed by 
the Court below. In view ‘of the fact that the amount of 
<osts now ordered to be paid is comparatively small, there is 
no need: to retain the condition that if the amount of costs are 
not paid by the due date the plaintiff will be non-suited. The 
condition is set aside. The defendant will be at liberty to 
execute the order relating to the costs of the adjournment if 
the amount is not deposited within the time allowed. 


B. V. V. 





Petition allowed. 





1, (1929) I.L.R. 4 Luck. 529. 2. (1909) I.L.R. 36 Cal. 566. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND MR. 
JUSTICE ABDUR RAHMAN. 


Pakkiri Muhammad Rowther .. Appellant* (Plaintiff) 
v. . f 
L. Swatainatha Mudaliar . .. Respondent (1st Defendant). 


Civil Procedure Code (V of 1908), S. 152, O. 47, rr.4,7 and 8—Mistake 
in decree—Application for review—Correction of error—-Review application 
substantially rejected—Fresh decree whether comes into existence—Appeal 
from original decree—Maintainability, 


The plaintiff alleging that he had become the purchaser of the suit 
Property sued the defendants for possession. Their defence was that some 
amount was due to them and the Munsiff after over-ruling the plea gave 
judgment for the plaintiff. The property was held in two distinct shares one 
by the first defendant and the other by defendants 2 and 3. . The first defen- 
dant alone appealed without impleading defendants 2 and 3. The District 
Judge giving effect to the defendant’s contention dismissed the suit in toto. 
Thereupon the plaintiff applied for a review of the District Judge’s decree 
on two grounds: first, that subsequent to the date of the Munsiff’s judgment 
but’ prior to that of the appellate judgment there was a decision given in 
a certain suit which negatived the defendant’s right, and secondly, that the 
dismissal of the suit as against defendants 2 and 3 was an error apparent on 
the face of the record. Notice was served on the first defendant only and the 
Judge while confining the dismissal of the suit to the first defendant held om 
the first ground that there was no sufficient cause for the non-production of 
the fresh evidence in time and rejected that part of the petition. The plaintiff 
preferred a second appeal against the original decree passed by the District 
Judge and not from the amended decree passed after the review application 
was heard. ; 

Held, that the order of the District Judge limiting the dismissal of the 
suit to the first defendant alone should be deemed to have been made under 
S. 152, Civil Procedure Code, and not under the review provisions, that the 
review having been refused in respect of the fresh evidence tendered there 
was no fresh decree superseding the original one and the second appeal 
preferred against the original decree passed by the District Judge was 
competent. 

Three stages of a review application and the consequences of dismissal 
at each stage pointed out. 

Vadilal v. Fulchand, (1905) I L.R. 30 Bom. 56 and Gour v. Nilmadhab, 
(1922) 36 C.L.J. 484, relied on. 

No adverse order can be made under the review sections of the Code 
without notice to the party affected thereby. 

The correcting of an error in a decree arising from an accidental S 
does not bring into existence a fresh decree. 

Pydel v. Chathappan, (1890) I.L.R: 14 Mad. 150 and Brojo Lal Rai Chow- 
dhury v. Tara Prasanna Bhattacharji, (1905) 3 C.L.J. 188 at 191, relied on, 

al a a a e a a 

* L. P.-A. No, 81 of 1936. 6th January, 1938. 
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Letters Patent Appeal (under cl. 15 of the Letters Patent) 
against the judgment and decree of the Hon’ble Mr. Justice 
Pandrang Row, in S. A. No. 1303 of 1931, dated the 4th day 
of December, 1935, preferred against the decree of the District 
Court of West Tanjore at Tanjore dated 7th August, 1930 and 
made in A. S. No. 154 of 1929 preferred against the decree 
of the Court of the District Munsiff of Tanjore dated 17th 
November, 1928 and made in O. S. No. 223 of 1928. 

R. Kuppuswamy Atyar and R. Krishnaswamy Aiyangar 
for Appellant. 

K. Venkataramani for Respondent. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—Pandrang Row, J., dismissed the 
second appeal, giving effect to an objection, in limine, that 
the decree from which it was filed, was superseded by a fresh 
decree that was passed subsequent to the filing of the appeal. 
The question to decide is whether there was in law a new 
decree passed, which had the effect of discharging the original 
decree. We regret to say we are constrained to differ from 
the learned Judge’s view. If the course of the proceedings be 
carefully followed, it will be seen that nothing was done, 
which could be said to have had the legal effect of vacating 
the decree, from which the second appeal was filed. 


The facts relevant to the question at issue may be briefly 
stated. The plaintiff, alleging that he became the purchaser 
of the suit property, sued the defendants for possession. Their 
defence was that some amount was due to them, and the trial 
‘Court after over-ruling the plea, gave judgment for the plaintiff. 
It must be mentioned that the property, as was admitted, was 
held in two distinct shares; one by the first defendant and the 
other by his brother the’second and the latter’s son the third. 
The first defendant alone appealed, without impleading defen- 
-dants 2 and 3 the owners of the other part. The District Judge, 
giving effect to the defendant’s contention, reversed the 
Munsiff’s judgment and dismissed the suit. It is from his 


order of dismissal that the second appeal referred to above 


was filed. The appellate Judge, it will be seen, committed an 
obvious mistake; he could have dismissed the suit, even on his 
own finding, against the first defendant alone, whereas he 
dismissed it in toto, Thereupon the plaintiff applied for a 


Pakkiri 
Muham- 
mad 
Rowther 
v 


Swami- 
natha 
Mudaliar. 


Venkata- 
subba 
Rao, J. 


Pakkiri 
Muham- 
mad 
Rowther 
v. 
Swami- 
natha 


Mudaliar. 


Venkata- 
subba 
Rao, J. 


798 THE MADRAS LAW JOURNAL REPORTS. [1938 


review of the District Judge’s decree and put forward two — 
grounds ‘in support of his application: first, that subsequent to 
the date of the Munsiff’s judgment but prior to that of the 
appellate judgment, there was a decision’ given in a certain 
suit which negatived the defendant’s right to the unpaid 
purchase money, by whatever name it might be called and 
secondly, that the dismissal of the suit as against the second 
set of defendants was an error apparent on the face of the 
record. 

Before proceeding further, we may mention the relevant 
dates: (1) the lower appellate Court’s decree was passed on 
7th August, 1930; (2) the review application was made on 
12th September, 1930; (3) the second appeal was filed on 9th 
January, 1931; and (4) -the order on the review petition was 


_passed on 14th November, 1931. 


We may at the outset refer to the valuable observations. 
of Jenkins, C. J., as to the three stages of a review application. 
The first is the ex parte stage when the Court may either 
reject the application at once or may grant a rule. calling the 
other side to show cause why review should not be granted. 
In the second stage the rule may either be admitted or rejected. 
Tf the rule is discharged, the case ends then and there; if on 
the other hand the rule is made absolute, then the third stage 
is reached. The case is then neard on the merits and may 
result in a repetition of the former decree or in some variation: 
of it. In either case, the whole matter having been re-opened,. 
there is a fresh decree (Vadilal v. Fulchand1). ‘This analysis. 


‘by Jenkins, C. J., of the three successive stages is of funda- 


mental importance, as observed by Mookerjee, J. in Gour v. 
Nilmadhab?. 

The question that arises is whether the order to be 
presently referred to, on the review petition, was one passed 
in the second or in the third stage. As already said, the 
review was based on two grounds. So far as the petition 
prayed that the order dismissing the suit should be confined 
to the first defendant alone, the relief asked for was granted. 
To this extent, though the Judge purported to act under the’ 
review provisions of the Code, he must in truth be deemed: 
to have used his powers under S. 152, Civil Procedure Code.’ 





i. (1905) I.L.R. 30 Bom. 56, Bee 1922) 36 C.L.J. 484. 
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Notice was served on defendant 1 only but the order he 
made affected defendants 2 and 3 prejudicially and it is 
inconceivable that he would have made it without notice 
to them under the review ‘chapter. No adverse order can 
be made under the review sections without notice to the 
party affected. On the other hand, the error which was 
rectified was, as the Judge later realised, due to an acci- 
dental slip and under S. 152 that could be rectified as a matter 
of course without notice. So much then for the second 
ground on which the review petition was founded. Then 
turning to the first ground, the Judge held that the judgment 
relied on, by way of fresh evidence, was previously available 
and ought to bave been produced at the hearing. Holding that 
there was no sufficient cause for its non-production in time, he 
rejected that part of the petition. To use the Judge’s words, 
he refused to grant review which (as will be evident from 
rr. 4,7 and 8 of O. 47) meant that that he dismissed the appli- 
cation in the second stage. As pointed out by Jenkins, C. J., 
in the case already cited, the hearing of the rule in the second 
stage may involve to some extent an investigation into the 
merits. That does not affect the character of the order made, 
for, in each case the Court has to decide, at what stage has the 
order been made and what is its effect. In the. present case, as 
in Vadilal v. Fulchand1, the order made must be deemed as 
one passed in the second and not in the third stage. This 
being so, there is no reason for holding that a fresh decree 
was passed superseding the original one. If the rule is dis- 
charged in the second stage, ‘ the parties are relegated to, and 
still rest on the old decree”. (Vadilal v, Fulchandi and 
Gour v. Nilmadhab?®.) 


It may not be out of place to mention here thatit becomes 
sometimes difficult, when the review is refused, to ascertain 
whether the order is one made in the second or in the 
‘third stage. Under O. 47, r. 8, when.an application for 
review is granted (which means when the rule is made abso- 
lute), the Court has the option either to re-hear the case at 
once or adjourn it to a future date for bearing. But the Court 
is required, on making the order absolute, to make a note 
thereof in the register. Where this rule is not complied with- 


1. (1905) LL.R. 30 Bom. 56at 60. 2. (1922) 36 C.L.J. 484 at 486. 
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and the ultimate order is that the petition is refused, some ambi- 
guity is introduced and the matter becomes difficult to decide. 
It is incumbent on the Courts to appreciate the difference 
between the 2nd and the 3rd stages and not leave the question 
in obscurity. Turning.to the present case, the Judge made no 
note that the review was granted, and why should we hold, in 
spite of it, that he in fact granted the review? In other Words, 
why should it be held, especially when the indications are the 
other way, that he infringed a mandatory provision? 

Going back to the second ground for a moment, the 
correcting of an error arising from an accidental slip does not 
bring into existence a fresh decree. This has been laid down 
in Pydel v, Chathappant: . 


* where the learned Judges pointed out that in the contemplation of 
law, an amended decree must be taken as in force from the date of the 
original decree, as there isa well-founded distinction between a case of 
amendment and a case of novation or substitution.” (Brojo Lal Rai Chow- 
dhury v. Tara Prasanna Bhattacharj??.) 


In the result, we must hold that the second appeal was 
perfectly competent and that the preliminary objection ought 
not to have been allowed to prevail. The Letters Patent 
Appeal is allowed and each party will bear his costs incurred in 
the High Court. The second appeal will now have to be 
heard and we direct that its hearing shall be expedited. The 
court-fee paid on the memorandum of Letters Patent Appeal 
will be refunded. 

B. V. V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice Burn. 


The Public Prosecutor .. Appellant* in all 
+ Y. X ia 
Kuzikkal Krishnan and others .. Respondents (Accused). 


Motor Vehicles Act (VIII of 1914), S. 16—Madras Motor Vehicles Rules, 
r. 30 (a) (1) (i)—Violation of—Lorry engaged for a journey to a place 
in another district~Offence committed in both districts—Construction of 
r. 30 (a) (1) (Requirement of permit in each local area—Joint trial of 
drivers and owners for offences committed on different dates—Legalsty of. 

„Several owners and drivers of lorries were prosecuted for an offence 
under S. 16 of the Motor Vehicles Act for violating r. 30 (a) (1) (2) of the 
Madras Motor Vehicles Rules. Lorries were engaged for hire at A situated 
in the district of M for a journey from 4 to P situated in the district of C. 





1. (1890) LL.R. 14 Mad. 150. 2. (1905) 3 C.L.J. 188 at 191. 
* Cr]. Appeals Nos. 478 to 485 of 1937. . lth March 1938, 
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The question arose about the jurisdiction of Magistrate at P, when the 
lorries got beyond the limits of the District of M on its journey to P and 
about the requirement of G permits. 


Held, that the vehicles had been let for hire along public roads in the 
Presidency of Madras in the districts of M and C and therefore the offence 
was committed in both districts. It was not the intention of the framers of 
the Motor Vehicles Rules that no G permits should be necessary for the local 
areas through which the lorries passed. The framers of the Rules intended 
that permits should be taken out for every area through which vehicles 
engaged or plied for hire travel. 


Held, further, that if both the owner and the driver had committed the 
-offence in respect of a single journey, there could be no objection to the joint 
trial of these two, but it was very objectionable that several owners and 
‘several drivers should be tried in one trial for several offences committed on 
‘different dates. 

Appeals under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(accused) by the Joint Magistrate of Pollachi in C.A. Nos. 14 
to 21 of 1937 on his file (C.C. Nos. 25, 280, 281 and 282, 284, 
285, 296 to 299, 286 to 289, 290, 291 and 292 and 294 and 295 
-of 1937, on the file of the Court of the Stationary Sub-Magis- 
trate of Pollachi). 


The Public Prosecutor for Appellant. 
M.C. Sridharan for Respondents. 
The Court delivered the following . 


JupcMEeNnT.—These are appeals preferred by the Govern- 
‘ment from the judgment of the learned Joint Magistrate of 
Pollachi in C.A. Nos. 14 to 21 of 1937. Those appeals were 
from the decisions of the Stationary Sub-Magistrate of 
Pollachi, who convicted several persons of an offence under 
S. 16 of the Motor Vehicles Act for violating r. 30 (a) (1) 
(i) of the Madras Motor Vehicles Rules. The facts in each 

. case were that lorries had been engaged at Calicut to deliver 
bags of grain at Pollachi. In some cases the owners of the 
lorries alone were prosecuted; in other cases both the owners 
and the drivers were prosecuted. They were all convicted by 
the learned Stationary Sub-Magistrate. The owners were 
sentenced to fines of Rs. 50 and the drivers to fines of Rs. 20. 
‘On appeal the learned Joint Magistrate found it established 
-that these lorries had been engaged for hire at Calicut and he 
said it was not disputed that the owners of them had not 
obtained permits in form G as required by r. 30 (a) (1) (i) 
of the Madras Motor Vehicles Rules but the learned Joint 
; 101 ‘ 
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Magistrate held that the convictions were bad because there 
had been no plying for hire in the district of Coimbatore of 
which Pollachi is a division. The learned Joint Magistrate 
says that the lorries were plying for hire only at Calicut and 
there was no plying for hire in Pollachi. He noticed the 
words in r. 30 that: 


“No motor vehicle shall be let or plied for hire in any local area 
or along any public road in the Presidency of Madras.” 


But he said that he did not know exactly what was the 
meaning of the words “let for hire”. He held that letting 
for hire must be one definite and localised act and that in the 
present cases even if the charge was that the vehicles were let 
for hire, the letting had been done and completed at Calicut 
and therefore neither the police nor the magistracy of Pollachi 
had any jurisdiction in respect of these cases. 


The learned Joint Magistrate I think has erred in this. 
discussion of r. 30 (a). The wording is that: 


“No motor vehicle shall be let or plied for hire in any local area. 
or along any public road in the Presidency of Madras, unless the registered 
owner of such vehicle has obtained a special permit. . . . in Form G” 


When a lorry is engaged for a journey from Calicut to 
Pollachi for hire, it is in my opinion quite justifiable to say 
that the vehicle has been let for hire along the public roads in `’ 
the Presidency of Madras in the districts of Malabar and 
Coimbatore and therefore the offence is committed in the 
district of Malabar as well as in the district of Coimbatore if 
the lorry gets beyond the limits of the district of Malabar on 
its journey to Pollachi. The learned Joint Magistrate I think 
is clearly in error in thinking that it was the intention of the 
framers of the Motor Vehicles Rules that no G permits should 
be necessary for the local areas through which the lorries. 
passed. It would be much more reasonable to suppose that the 
framers of the Motor Vehicles Rules intended that permits. 
should be taken out for every area through which vehicles. 
engaged or plied for hire travel. 

Having expressed this view on the question of law, I anr 
not prepared to interfere with the acquittals in these cases for’. 
two reasons. One is that the trial by the learned Sub-- 
Magistrate was very unsatisfactory. Many cases which ought: 
to have been tried separately were lumped together and tried 
together and this is-very undesirable. The offence committed 
by each person in such cases is his own ‘offence and he should 
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be tried separately for it. If both the owner and the driver 
had committed the offence in respect of a single journey, there 
is no objection to the joint trial of those two but it is very 
objectionable in my opinion that several owners and several 
drivers should be tried in one trial for several offences com- 
mitted on different dates. The second reason why I am not 
even going so far as to order a retrial of these cases is that 
Mr. Sridharan who appears for the respondents has pointed 
out that no evidence was given in any of these cases that the 
vehicles were not provided with G permits. I have no doubt, 
as the learned Joint Magistrate has remarked that in fact there 
were no G permits for these lorries on the dates mentioned. 
Obviously if G permits had been in existence, there would 
have been no prosecutions; or if there had been the defence of 
the accused would have been simple. It is nevertheless a 
defect and a fatal defect in the prosecution that there was no 
evidence let in of this essential fact. 

For these reasons, I shall dismiss these appeals. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIrR ALFRED Henry Lionet Leaca, Chief 
Justice anb Mr. Justice LAKSAMANA Rao. 





M. Narayana Singh .. Appellant* (1st Defendant) 
v. 
K. Batcha Sahib and another .. Respondents (Plaintiff and 
2nd Defendant). 


Civil Procedure Code (V of 1908), 0.21, r. 63—Suit under-—Attachment of 
mortgages—Suit by assignee of mortgages—Assignor of morigages impleaded 
as a party to the suwit—Prayer for possession not added—Suit, if properly 
framed, 


A decree-holder attached mortgages of certain immovable properties in 
execution of a decree. A person claiming to be the assignee of the mort- 
gages applied for removal of the attachment. His application was dismissed 
and he filed a suit under O. 21, r. 63 of the Civil Procedure Code. He joined 
the assignor of the mortgages as a party to the suit and asked for a declara- 
tion that the assignment of the mortgages in his favour by the assignor was 
valid and for other reliefs but did not add a prayer for possession. 

Held, that the suit was one clearly under O. 21, r. 63 and was properly 
framed, though only for a declaration. 

Kottarathil Puthiyapurayil Pokker v. Balathil Parkum Chandrankandt 
Kunhamad, (1918) 36 M.L.J. 231: LL.R. 42 Mad. 143 at 153 and Krisinam 
Sooraya v. Pathma Bee, (1905) LL.R. 29 Mad. 151 (F.B.), followed. 


LN henge 


* Appeal No. 241 of 1933. 19th January, 1938, 
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Muhammad Hussain Ambalam v. Ramanatha Aiyar, (1935) 42 L.W. 649, 
distinguished. : 

The second defendant was the’owner of an usufructuary and some simple 
mortgage rights in respect of a house and she assigned her rights to the 
plaintiff, The first defendant (appellant) in execution of a decree obtained 
by him against the second defendant applied for attachment of the mortgage 
rights. The plaintiff intervened with a claim petition to have the mortgage 
rights in the property released from attachment, but his claim was dismissed. 
The mortgage rights were afterwards sold in Court and purchased by the 
first defendant. The Court put him in possession of the property. The 
plaintiff brought the present suit, out of which the appeal has arisen, to set 
aside the order dismissing his claim and to declare that the assignment of 
the usufructary mortgage on the plaint property by the second defendant in 
favour of him was valid. The first defendant objected to the frame of the 
suit. g : 
Appeal against the decree of the District Court of 


Chingleput in O. S. No. 9 of 1931. 

P. K. Gopalakrishna Aiyar for P. G. Krishna Aiyar for 
Appellant. 

K. Rajah Aiyar for T. E. Ramabhadrachari for Respon- 
dents. : 

The judgment of the Court was delivered by 

The Chief Justice—The appellant attached mortgages of 
certain immovable properties in execution of a decree passed 
by the Subordinate Judge of Chingleput in O. S. No. 6 of 
1919. The first respondent claimed to be the assignee of the 
mortgages and applied for removal of the attachment. His 
application was dismissed and he then filed this suit in accord- 
ance with the provisions of O. 21, r. 63 of the Code of Civil 
Procedure. He asked for a declaration that the assignment 
of the mortgage in his favour by the second respondent was 
valid and for the vacation of the order dismissing the applica- 
tion for removal of the attachment. His suit was successful 
and the declaration asked for were granted. The appellant 
desires this Court to set aside the decree on two grounds. In 
the first place he says the suit as framed does not lie inas- 
much as consequential relief was not claimed. In the second 
place he says that the trial Court erred in holding that the 
assignment of the mortgages was valid. 

The appellant has not printed the pleadings nor has he 
printed the evidence. With regard to the first point he argues 
that inasmuch as the assignor of the mortgage was made a 
party to the suit he should have added a prayer for possession 
and therefore a suit for a mere declaration is not maintainable. 
This suit, as I have already mentioned, was filed under the 
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provisions of O. 21, r. 63 of the Code of Civil Procedure, and 
a plaintiff suing under that rule is only required to obtain a 
declaration of his rights. In Kottarathil Puthiyapurayil Pokker 
v. Balathil Parkum Chandrankandi Kunhamad}, Krishnan, 
J., pointed out that under that rule the plaintiff can sue to 
establish the right which he claims to the property in dispute. 
The ‘question was also dealt with by a Full Bench of this 
Court consisting of White, C. J., and Subramania Aiyar and 
Davies, JJ., in Kristnam Sooraya v. Pathma Bee?. There 
it was held that the proviso to S. 42 of the Specific Relief Act 
does not operate to take away from a party against whom an 
order has been made under S. 280, 281 or 282 of the Code of 
Civil Procedure, 1882 (which correspond to O. 21, rr. 60, 61 
and 62 respectively-of the Code of 1908) the special right 
conferred by S. 283 (now O. 21,r. 63) to sue for a declaration 
of his title in so far as it is affected by the order which he 
seeks to impeach. In that case the plaintiff brought the suit 
under S. 283 of the Code of Civil Procedure, 1882, for a 
declaration of his right as mortgagee of the attached properties 
and for cancellation of the order of rejection. That suit was 
therefore on all fours with the present suit. The mere fact 
that the assignor of the mortgage was joined as a party cannot 
alter the character of the suit. The learned Advocate for the 
appellant has drawn our attention to the decision of Pandrang 
Row, J., in Muhammad Hussain Ambalam v. Ramanatha 
Aiyar3. The question for decision there was whether 
the valuation of the suit for the purpose of jurisdic- 
tion was correct, and we do not regard that case as having 
bearing on the question before us. Even if the decision were 
intended to have the effect which the learned advocate says it 
has we should be bound to follow the judgment of the Full 
Bench in Kristnam Sooraya v. Pathma Bee®. Moreover it 
follows from what I have said that we accept it as correctly 
stating the law. The present suit was one clearly under O. 21, 
r. 63 and was properly framed. 

Inasmuch as the ‘appellant-has not printed the evidence 


he is not in a position to challenge the findings of the learned 
trial Judge on the facts. The learned trial Judge considered 








1. (1918) 36 M.L.J. 231: LL.R. 42 Mad. 143 at 153. 
2. (1905) LL.R. 29 Mad. 151 (F.B.). 
3. (1935) 42 L.W. 649, ` 
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the evidence and there is nothing in his judgment which shows 
that he took an incorrect view of the evidence, In these 


‘circumstances his decision must stand. The appeal fails and 


will be dismissed with costs in favour of the first respondent. 
S.V. V. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice Kine Anp Mr. Justice VENKATA- 
RAMANA Rao. 


Tetali Sooramma -. Appellant* (1st Defendant) 


v. 
Kovvuri Venkayya (died) and 
others .. Respondents (Plaintif and 
his L. Rs.). 


Deed—Misdescription of survey number—Mortgagee suing for sale— 
Substantial relief prayed for was sale—Rectification not sued for—Lapse of 
more than three years since knowledge of mistake on the part of plaintif— 
Suit for rectification not necessary in the circumstances—Oral evidence 
regarding rectification permissible Limitation Act (IX of 1908), Art. 96. 


So long as it is open to the parties to a suit to adduce oral evidence on 
the ground of mutual mistake in regard to misdescription of property, 
a Court can give effect to the real intentions of the parties; no question of 
limitation need arise at all when the substantial’ relief prayed for by 
the plaintiff is not rectification of the deed but some other relief which he is 
entitled to claim under the law on the basis of the transaction which he seeks 
toenforce. Rectification in such a case is not necessary, 

Where in a suit upon a mortgage the defendant contended that one of the 
properties to be brought to sale could not be sold owing to a wrong descrip- 
tion of survey number and the plaintiff in his plaint had admitted the mistake 
already, but the substantial relief prayed for in the plaint was the sale of the 
property agreed upon on the basis of the mortgage, . 

Held, that even though the right of the plaintiff to sue for rectification of 
the mortgage deed was barred by limitation under Art. 96, Sch. II of 
the Limitation Act, still he was entitled to the relief for sale of the property 
which was agreed to be mortgaged. 

Asiatulla v, Sadatulla, (1917) 28 C.L.J. 197, followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry, dated 30th August, 1933, and passed 
in O.S. No. 43 of 1932. l ae 

D. Suryaprakasa Rao for Appellant. 

P. Somasundaram for Respondents. 


The judgment of the Court was delivered by 
Venkataramana Rao, J.—This is an appeal from the judg- 


“ment of the learned Subordinate Judge of Rajahmundry 





* Appeal No. 54 of 1934, 10th March, 1938. 
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granting a decree in favour of the plaintiff. The suit is upon 
a mortgage executed by the first defendant. The substantial 
defence to the suit was that the plaintiff was not entitled to 
ask for the sale of one of the items of the property, namely, 
Survey No. 172/2, on the ground that the property actually 
described in the deed of mortgage as having been mortgaged 
was only 172/4. The plaintiff in his plaint stated that the 
description 172/4 was a mistake for 172/2 and that if neces- 
sary the mortgage deed might be rectified by inserting 172/2 
in the place of 172/4. But the substantial relief he prayed for 
in the plaint was the sale of 172/2 on the basis of the mortgage. 
One of the defences raised was that the prayer for rectification 
was barred by limitation because it was asked for after more 
than three years had elapsed from the date when the mistake 
came to the plaintiff’s knowledge. This contention seems to 
have prevailed in the lower Court but the learned Subordinate 
Judge gave a decree on the ground that the prayer for rectifi- 
cation was an unnecessary prayer, that, if the plaintiff was able 
to establish before Court that by mutual mistake the property 
was described wrongly, it was open to the Court to take oral 
evidence in regard to it, treat the document as rectified and 
give relief to the plaintiff on the basis of the said property 
having been mortgaged thus giving effect to the intentions of 
the parties. The learned Subordinate Judge purported to 
follow a ruling of this High Court which clearly lays down 
that it is open to the plaintiff or the defendant to adduce oral 
evidence in regard to the correct description of the property in 
the conveyance executed between them and that relief in regard 
thereto can be granted even though a suit for rectification has 
not been filed (vide Mahadeva Aiyar v. Gopala Aiyar! and 
China Mallayya v. Veerayya®). It has been held that, so far 
as a defendant is concerned, even though he has not sued to 
have the document rectified and even though a suit for rectifi- 
cation is barred by limitation, nevertheless the Court is 
entitled to give him relief. (Vide Mahendra Nath Mukherjee 
v. Jogendra Nath Roy Chaudhury8). But it is contended that a 
different rule ought to apply in the case of a plaintiff, that is, 
if he wants to get a relief on the basis of mutual mistake, it is 
his duty to institute a suit for rectification -within three years 
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. from the date when the mistake came to his knowledge under 


Art. 96 of Sch. II of the Limitation Act and no relief could be 
given if he allows his claim for rectification to be barred. It 
seems to us that this contention is not tenable. Art. 96 will 
be applicable only if the plaintiff wants to file a suit for rectifi- 
cation of a deed and prays only for that relief. But if the 
plaintiff sues for possession of property or for a declaration of 
titlé in regard to property or, as in this case, for sale of 
property, on the basis of the mortgage executed in his favour 
and if the relief regarding rectification is only formal or 
incidental and not necessary for awarding the main relief 
prayed for, then Art. 96 will have no application. In a case 
decided -in Asiatulla v. Sadatullai, it was held by Mukherjee 
and Walmsley, JJ., that: 

“Title may be established without rectification of an instrument, even: 
though the time to secure a rectification of the instrument has elapsed, and 
that it is open toa party to give evidence to prove that his name has been. 
omitted from the document by fraud or mistake.” 

It seems to us that this is the correct principle and 
especially where the rights of third parties have not been 
intervened. So long as it is open to the parties to adduce oral. 
evidence on the ground of mutual mistake in regard to mis~ 
description of property and a Court can give effect to the real 
intentions of the parties; we do not see why any question of 
limitation should arise at all when the substantial relief prayed 
for. by the plaintiff is not rectification of the deed but some 
other relief which he is entitled to claim under the law on the 
basis of the transaction which he seeks to enforce. Rectifica- 
tion in-such a case is not necessary. Following the decision in 
Asiatulla v. Sadatullai, we think that even though the right of 
the plaintiff to sue for rectification of the mortgage deed is 
barred by limitation, still he is entitled to the relief for sale of 
the property which was agreed to be mortgaged and that the 
decision of the lower Court is therefore correct. 


The result is that the appeal is dismissed with costs. 


K. C. Appeal dismissed. 





1. (1917) 28 CL.J. 197. 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 
Abdul Razack Sahib .. Petitioner* (Accused). 


Madras City Municipal Act adv of 1919), S. 365 (6)-—~License applied 
for by atea-shop vendor—License granted but not received in time—License 
deemed to be granted. 


Where a petitioner applied for a license for holding a tea-shop for the 
whole year from the Ist of April, but did not receive any reply of refusal 
within 45 days, the application must be deemed to have been granied for the 
whole year under S. 365 (6) of the City Municipal Act, and the license being 
granted for the whole year, the petitioner should not have been convicted of 
having conducted the tea-shop without license. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Third Presidency Magistrate of the Court of the 
Presidency Magistrates, Egmore, Madras, dated the 2nd day 
of October, 1937 and passed in M. No. 2467 of 1937. 


wW. V. Rangaswami Aiyangar for Petitioner. 


K. V. Ramaseshan for The Crown Prosecutor for the 
Crown. 


The Court made the following 


Orver.—The Presidency Magistrate has found that the 
petitioner has been keeping a tea-shop without a license. On 
the 5th of June, the petitioner received a letter from the 
Corporation informing him that his license would not be 
renewed because he had not provided proper drainage. He 
replied explaining that he had supplied proper drainage and 
asked that a license should be granted to him. He also deposit- 
ed the license fee. No answer was sent by the Corporation ; 
and as the petitioner continued to conduct the tea-shop this 
prosecution was launched. The Presidency Magistrate has 
found the accused guilty of contravening the bye-laws and 

‘fined him Re. 1, at the same time finding that the Corporation 
acted unconscionably in refusing the renewal of the license as 
there has been no laches on the part of the petitioner. 


On these findings, the conviction is not sustainable. 
Although under S. 365 (6) of the City Municipal Act, the 
petitioner must be deemed to have been without a license from 
. the first of April until he received his new license; yet that 
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tule is subject to sub-r. 10 by which, if the applicant does not. 
receive orders from the Corporation refusing his license within 
45 days, the application should be deemed to have been allowed 
for the year for which the application is made. As the 
petitioner applied for a license for the whole of the year from 
the first of April and did not receive a reply within 45 days, 
the application must be deemed to have been granted for the 
whole year; and if the license was granted for the whole year, 
the petitioner should not have been convicted of having con- 
ducted the tea-shop without license. 

After dictating the above, it was asserted by ‘the learned 
Crown Prosecutor, that no proper application was made for 
the license; but I find it impossible from the materials before 
me to say that this was so. The case before the lower Court 
seems to have proceeded on the assumption that a proper 
application was made. 

The petition is therefore allowed and the conviction 
and sentence set aside. The fine, if paid, is ordered to be 
refunded. ` 

K. C. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
P. Ramaswami Mudaliar .. Petitioner* (Accused). 

Criminal Procedure Code (V of 1898), Ss. 161 and 162—Indian Penal Code 
(XLV of 1860), S. 499—Statement of person accused of dangerous quality 
imperilling the peace of society—-Statement shown by the investigating officer 
to the person mentioned as affected in the complaint—Defamatory—Sitatement 
made ona privileged occasion—Irregularity of police officer in showing the 
statement to the affected party—Duty of High Court to interfere. 

If prima facie statements have been made on a privileged occasion under 
S. 161, Criminal Procedure Code, they would certainly come within the 
exception 9 to S. 499 of the Indian Penal Code. 

Where the petitioner was accused as a man of dangerous character and 
that it was the duty of the police to protect law-abiding citizens and in 
support of it the respondent herein was mentioned as one of those gentlemen 
liable to be imperilled and upon the police officer requiring the accused 
to submit a written statement in answer to the allegation the petitioner 
submitted accordingly his answers on the strength of which the responden 
herein lodged a complaint against him for defamation, 

Held, that the conduct of the investigating officer in having shown the 
petitioner's statement to the respondent as well as supplying him with a copy 
was an irregularity in the teeth of S. 162 of the Criminal Procedure Code. 
He ought not to have shown it to him or allowed him to make notice from it. 
Therefore.when all the statements. made by petitioner were borne out by 





* CrLR.C. No. 490 of 1937. : 24th November, 1937, 
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documentary evidence and the charge was prima facie groundless, the High 
Court obviously was to interfere without subjecting the accused to the 
unnecessary harassment of a trial. 


In re Kuppuswami Aiyar, (1915) 28 M.L.J. 505: I.L.R. 39 Mad. 561, relied 
on. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to quash the charge 
in CC. No. 165 of 1937 on the file of the Court of the Joint 
Magistrate of Negapatam, dated 24th July, 1937. 

K. S. Jayarama Aiyar and C. K. Venkatanarasimham for 
Petitioner. 

A. S. Sivakaminathan for The Public Prosecutor on behalf 
of the Crown. 

The Court made the following 


OrvER.—This is an application to revise the order of the 
learned Joint Magistrate of Negapatam, framing a charge of 
defamation against the petitioner. It seems to me that on the 
materials placed before him he ought not to have framed the 
charge. On 3rd May, 1937, one Panchapakesa Aiyar preferred 
a complaint to the Joint Magistrate alleging that the petitioner 
"is a man of dangerous character and that it is the duty of the 
police and the magistracy to protect the law-abiding citizens to 
lead their lives peacefully and to afford them protection in the 
discharge of their lawful duties and rights. In support of the 
allegations which he made in this petition, he referred to six 
gentlemen who according to him were in hourly peril of their 
person and expecting assaults from the petitioner. One of the 
persons referred to therein is Swaminatha Mudaliar the 
respondent herein. There can be no question that when he 
mentioned the names of these gentlemen, it was his evident 
intention that they should be invited and examined in support 
of the allegation made in the petition. This complaint was 
sent to the police for investigation and necessary action and 
thereupon the Sub-Inspector, P.W. 5 sent for the petitioner 
and called upon him to explain with reference to the various 
allegations made in the petition. The Sub-Inspector seems to 
have shirked his duty of examining orally the petitioner and 
taking his detailed answers apparently because the petition was 
very long and the allegations were numerous. . He accordingly 
drafted a statement to be signed by the petitioner wherein it is 
distinctly stated that a detailed statement with reference to the 
allegations would be submitted to him. No doubt the letter is 
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Ramaswami worded in such a manner that the petitioner offered to send a 
Mudalisr, detailed statement, but I have absolutely no doubt that it was 
intended by the investigating officer that he should send a 
statement giving detailed answers to the various allegations -in 
the petition. In pursuance thereof the petitioner submitted a 
petition Ex. B. It is on the strength of the allegations against: 
the respondent contained in Ex. B a complaint of defantation 
was lodged against the petitioner out of which the present. 
revision petition arises. 


There can be no doubt that Ex. B must be deemed to have 
been made in answer to the requisition by the investigating 
officer under S. 161 of the Criminal Procedure Code. After 
the receipt of Ex. B the investigating officer summoned 
Swaminatha Mudaliar and showed a copy of Ex. B to him. It 
is rather surprising that the investigating officer should have 
done this indiscreet act and committed this irregularity in the 
teeth of S. 162 of the Criminal Procedure Code. He ought. 
not to have shown this copy to him or allowed him to make 
notice from it. It is still more surprising that he should have 
furnished a copy to him. If this copy had not been furnished ' 
to the respondent, this unfortunate litigation would never have 
arisen. However, the question still arises whether the Joint 
Magistrate was right in framing a charge. The statements. 
made by the petitioner relating to the respondent were made in 
response to the requisition made under S. 161 and there were 
therefore made on a privileged occasion. They were certainly 
made for the protection of his own interest to refute the 
allegations which he conceived were unfounded and made 
against him. Mr. Sivakaminathan urged that there was'no 
necessity to refer to Swaminatha Mudaliar at all for the 
purpose of answering the allegations in the petition presented 
by Panchapakesa Aiyar. I do not agree with him. Swami- 
natha Mudaliar was one of the persons referred to by him in the 
petition with the evident object of his being examined by the 
police in corroboration of the statements contained in his. 
petition. The petitioner was therefore quite right in believing 
that he would be examined and therefore he wanted to apprise 
the police of the character of the person so that any statements. 
made by Swaminatha Mudaliar might not be accepted as 
correct. Prima facie, therefore, the statements having been 
made on a-privileged occasion: under S. 161 of the Criminal 
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Procedure Code they would certainly come within the excep- 
tion of S. 499 of the Indian Penal Code. Before the Joint 
Magistrate the petitioner has placed all the materials which he 
could possibly place in support of the statements which he 
made against the respondent and every one of the statements 
is borne out by documentary evidence. No doubt, the High 
Court ought not to interfere ordinarily by way of quashing a 
charge, but when all the necessary materials are available and 
the charge appears to be prima facie groundless, it is an 
obvious duty to interfere without subjecting a person to the 
unnecessary harassment of -a trial. This is the principle 
enunciated In re Kuppuswami Aiyar1. I think this is a fit 
case in which I ought to interfere and quash the charge and I 
accordingly do so. 

K.C; ——— Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LioneL Leac, Chief 
Justice AND Mr. Justice Mapuavan NAIR. 


Jureddy Kannayya and others ..* Petitioners* 
f "Us 
Yandamuri Lakshmidevi and another .. Respondents. 
Agency Rules, rr. 55 and 59—Revisional jurisdiction of High Court— 
Order of Assistant Agent refusing to exercise jurisdiction—Interference. 
The High Court has power under the Code of Civil Procedure to revise 
even interlocutory orders, and r. 55 of the Agency Rules which provides for 
revision of orders is widely drawn. It is open to the High Court to revise an 
order of an Assistant Agent when he refuses to exercise a jurisdiction which 
he possesses. - 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to revise the order of the Court 
of the Government Agent of East Godavari, dated 13th April, 
1937 and made in Civil Revision Petition presented against 
the order of the Court of the Assistant Agent, Bhadrachalam, 
dated 4th November, 1936 and made in O.S. N o. 12 of 1934. 


M. S. Ramachandra Rao for Petitioners. 
. V. Govindarajachari for Respondents. 
The order of the Court was made by 
The Chief Justice.—In O.S. No. 12.0f 1934 of the Court 
of the Assistant Agent, Bhadrachalam Division, an Agency 


1, (1915) 28 M.L.J. 505+ I LR, 39 Mad. 561. 
© * C.M.P. No. 4057 of 1937. 15th March, 1938. 
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tract, one Bhimavarapu Ramaswamy sued to enforce his share, 
in a mortgage, the share being a moiety. In addition to the 

mortgagors he made as defendants the present petitioners, who 

are his co-mortgagees. Sometime prior to the 7th October, 

1936, the petitioners applied to the Court for an order trans- 

posing them as co-plaintiffs and this application was granted. 

The order was followed by an application by them, in which 

they asked to be allowed to amend the plaint by including in it 

a prayer for their half share of the mortgage. The original 

plaintiff had paid the court-fee on the full amount due by the 

mortgagors. This application came before the Assistant 
Agent on the 4th November, 1936. He refused to allow the 

amendment onthe remarkable ground that if it was allowed it 

would change the entire nature of the suit, his view being that 

“only clerical mistakes, etc.,” are usually allowed to be amended. 

It is not surprising that the petitioners applied for revision of 

this order to the Agent. R. 55 of the Agency Rules states that 

the Agent to the Governor or the Government Agent, as the 

case may be, for the purpose of satisfying himself that a decree 

or order made in any case decided by a Court subordinate to 

him was according to law, may call for the case and pass such 

order ‘with respect thereto as he thinks fit. The Government 

Agent dealt with this application on the 13th April, 1937, and 

rejected it on the ground that r. 55 provides.only for the 

revision of orders passed in cases finally decided by the 

Subordinate Courts. R. 59 states that all petitions against the 

proceedings of the Agent to the Governor or the Government 

Agent in respect of matters, not otherwise provided for in the 

rules, must in the first instance be submitted to the Govern- 

ment, who may, if necessary, refer them to the High Court. 

An application was made to the Government for revision of 
the Agent’s order, and the Government has referred the matter 
to this Court. 

This Court has always held that it has power under the. 
Code of Civil Procedure to revise even interlocutory orders. 
The Agency Rules do not incorporate the provisions of S. 115. 
of the Code, and r. 55 is widely drawn, In view of the 
decisions of this Court the Agent should have held that he had 
the power to revise the Assistant Agent’s order, and in passing 
the order which he did he wrongly refused to exercise a 
jurisdiction which he possessed. In these circumstances, we: 


\ 
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consider that the orders of the Agent and the Assistant Agent 
should be set aside. The application for leave to amend the 
plaint will be granted, but in directing the Court of the 
Assistant Agent to accept the amendment proposed we are not 
expressing any opinion on the merits of the case. 

The petitioners are entitled to their costs throughout. 

B. V. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT: —MR. Justice Burn. 





The Public Prosecutor .. Appellant* 
d Va 

M.S. Krishnamurthi Aiyar and À 
another .. Respondents (Accused). 


The Land Customs Act (XIX of 1924), Ss.3(1),'7 (1) (a) and (c) and 7 


` (2)—Complaint by a Sub-Inspector of Land Customs to the Magistrate— 


Competency to file the complaint. 

Where two persons were charged and convicted by a Sub-Magistrate for 
offences under Ss. 7 (1) (a) and (c) respectively of the Land Customs Act 
because certain goods were smuggled into British India from the adjoining 
French territory by them, but the Sub-divisional Magistrate on appeal, 
though confirmed the findings of fact, held that the complaint filed by the 
Sub-Inspector of Land Customs was not competent in order to adjudicate 
upon the value of the goods exceeding Rs. 50. 

Held, that by the Government notification under S. 3 (1), the Sub- 
Inspector under S. 7 (2) was a Land Customs Officer and hence competent to 
make the complaint to a Magistrate. Therefore the convictions and sentences 


- were right, 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(accused) by the First Class Sub-divisional Magistrate of 
Mayavaram in Criminal Appeal No. 17 of 1937 on his file 
(C.C. No. 823 of 1936 on the file of the Court of the Stationary 
Second Class Magistrate of Mayavaram). 

V. G. Row for Appellant. 

K. S.Jayorama Aiyar for G. Jagadesan and A, S. Sivaka- 
minathan for Respondents. , 

The Court delivered the following 

JupGmeNnt.—The respondents were tried in C.C. No. 823 
of 1936 on the file of the Stationary Sub-Magistrate, 
Mayavaram, for offences under S.7 (1) (a) and (c) of the 


“Land Customs Act. The facts found against them by the 
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learned Sub-Magistrate were that on the 16th November, 1936, 
they were caught at Mayavaram Railway Station. They were 
both travelling in the train which arrived at Mayavaram at 
11-5 r.m. from Tiruvalur. The first respondent alighted from 
a.carriage which runs through from Karaikal to Pondicherry 
carrying what is described as a ‘rattan box’. The second 
respondent alighted from the next carriage. They met’ upon 
the platform and the first respondent handed the rattan box to 
the second and both were going together along the platform 
when they were detained by a Land’ Customs Sub-Inspector 
(P.W. 1). On examination the box was found to contain 
twenty-five yards of silk shirting and 96 watches of Swiss 
manufacture. These had been smuggled in from Karaikkal by 
the first respondent. On these facts the learned Sub-Magistrate 
found the first respondent guilty of an offence under S. 7 
(1) (a) and the second respondent guilty under S. 7 (1) (ec) 
of the Land Customs Act. On appeal to the Sub-divisional 
Magistrate of Mayavaram the learned Sub-divisional Magis- 
trate confirmed the findings of fact recorded by the learned 
Sub-Magistrate but held that the complaint was invalid and 
therefore reversed the convictions and the sentences, observing 
that the authorities might, if they thought fit, file a fresh com- 
plaint satisfying the requirements. The learned Sub-divisional 
Magistrate thought that the Sub-Inspector-of Land Customs ` 
was not competent to prefer a complaint under S. 7 (2) 
because the Sub-Inspector was not competent to adjudicate 
upon the value of goods exceeding Rs. 50. For this purpose 
he referred to certain sections of the Sea Customs Act. This 
appeal has been preferred by the Local Government from the 
acquittal by the learned Sub-divisional Magistrate. 


The learned Public Prosecutor points out that the 
Governor-General in Council in exercise of the powers confer- 
fed by S. 3 (1) of the Land Customs Act has appointed “all 
..... Sub-Inspectors of Customs .....to be Land Customs 
Officers..... ” (Vide Notification of the Government of 
India No. 5942, dated 13th December, 1924.) The Sub- 
Inspector of Customs (P.W. 1) was therefore a Land Customs 
Officer and under S. 7 (2) of the Land Customs Act a Land 
Customs Officer is competent to make a complaint to a Magis- 
trate. Learned counsel appearing for the respondents agrees 
that the learned Sub-divisional Magistrate was wrong in 
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tholding that the Sub-Inspector was not competent to prefer a 
-complaint. He has discussed only the question of punishment. 
‘The watches were confiscated and it is suggested that a penalty 
might be imposed instead of imprisonment. It is however to 
“be observed that this is not a trivial case of smuggling but is 
apparently a case in which a deliberate attempt has been made 
sto vidlate the tariff law for the purposes of business. That 
being so, I am not prepared to say that the sentences of three 
months’ rigorous imprisonment passed upon the first respondent 
“by the Sub-Magistrate and of two months’ rigorous imprison- 
ment passed upon the second respondent are excessive. 


Setting aside the order of acquittal passed by the learned 
‘Sub-divisional Magistrate, I restore the convictions passed by 
ithe learned Sub-Magistrate and the sentences imposed by 
chim. ` 

K.C. ——— Order of acquittal set aside. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PANDRANG Row. 


Velappa Goundan and others .. A Party Petitioners* 
v. 
‘Ramaswami Goundan and others .. B Party Respondents. 


Criminal Procedure Code (V of 1898), S. 147—Dispute of right to worship 
--—Connection of claim inseparably with land or building—Jurisdiction under 
-the section, 


Where a dispute is regarding a right which is inseparably connected with 
the use of any land or building it must be regarded as being within the 
_ purview of S. 147, Criminal Procedure Code. It may be that the dispute in 
. actual fact may have more to do with what aman does in the temple after 
~entering into it and not so much with his actual entry into the temple, never- 
theless where the right regarding which a dispute exists is one which 
ris inseparably connected with the right to enter a building and cannot be 
-dissociated from it, the dispute cannot be said to be not one regarding 
„an alleged right of user of the building. 


In a suit where a pujari of a Mariamman Temple claimed the right to 
„perform puja in the temple, forbidding all interference with the exercise of 
: that right, and the contention was that the dispute to the right of worship was 
-not a dispute which came within the provisions of S, 147, Criminal Procedure 
' Code, i 

Held, that as in addition in the case the dispute was concerned with the 
‘right of possession of a particular room locked in the temple-where puja 
-materials were kept and the possession of that room was inseparably connect- 
ved with the right-to worship as pujari, it ‘would appear therefore that the 
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dispute included a dispute regarding the user and possession of a room.. 
Hence the Magistrate had jurisdiction to deal with the dispute under S. 147. 


The policy of the legislature has been consistently in the past to enlarge 
the jurisdiction of the Magistrate in respect of disputes connected with any 
kind of user of ‘land’ in its widest sense. 


Case-law reviewed and discussed.. 

Petition under Ss. 435 and 439 of the Code of Criminal: 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-divisional Magistrate of Gobichetti- 
palayam, dated 31st March, 1937 and made in M.C. No. 6 of | 
1937. 


K. S. Jayarama Aiyar and G. Gopalaswami for Petitioners. 
N. Somasundaram for Respondents. 
The Public Prosecutor on behalf of the Crown. 


The Court made the following 
OrpER.—The petitioners seek to revise the order of the 


_ Sub-divisional Magistrate of Gobichettipalayam, dated 31st. 


March, 1937, declaring under S. 147 of the Code of Criminal 
Procedure that one Kamandi is the only pujari of the temple 

of Mariamman in Nallikavandanur who has the right to- 
perform puja in that temple and forbidding all interference 
with the exercise of that right. The only ground of attack on- 
the order is that the Magistrate had no jurisdiction or, im 
other words, that the dispute about the right to worship as- 
pujari in the temple is not a dispute which comes within the 
provisions of S. 147 of the Code of Criminal Procedure. It 
would appear that there was a dispute also about the manage- 
ment of the temple itself, but the learned Magistrate says that 
that was not the dispute regarding which he took action though. 
the right of appointment as pujari is vested in the person or 
persons in whom the management vests. The simple point. 
therefore that arises for decision is whether the dispute regard- 

ing the right to worship as pujari in a temple is a dispute- 
regarding any alleged right of user of any land as explained in: 
S. 145, sub-S. 2. There is no doubt that there is a divergence- 
of opinion, between the Calcutta High Court and this High 

Court. This divergence has been recognised in more than one: 
reported case. The Calcutta decisions are Guiram Ghosal v.. 
Lal Behari Das!, Ram Saran Pathak v. Raghu Nandan Gir? and 





1. (1910) LLR. 37 Cal. 578. 2. (1910) LLR. 38 Cal. 387. ` 


+ 


Tj THE MADRAS LAW JOURNAL REPORTS. 819 


Surendra Nath Banerjee v. Shashi Bhushan Sarkari, The 
Madras decisions are Muhammad Musaliar’v. Kunji Chek 
Musaltar2, Kader Batcha v. Kader Baicha Rowthan8, Chidam- 
bara Gurukkal v. Sengoda Goundan4 and Sinnaswami Chetti 
v. Palani Goundand. There is another Madras decision, 
namely, Palaniyandi Pandaram v. Palaniappa Thevan8 in which 
Ayling, J., doubted the correctness of the earlier Madras deci- 
sions. In Daya Ram v. Emperor’, it was held that the amend- 
ment of S, 147 in 1923 by Act XVIII of 1923 has the result 
of giving effect ‘to the Madras view as is seen from the 
following passage: “There was a conflict of opinion between 
the Madras and Calcutta High Courts: see Kader Batcha v. 
Kader Batcha Rowthan8, in opposition to Guiram Ghosal v. 
Lal Behari Das’. This conflict was, however, set at rest by 
Act No. 18 of 1923 amending the Criminal Procedure Code 
wherein the view of ihe Madras High Court was adopted. 
Originally the words were: 

“A right of use of any land or water including any right of way or other 
easement over the same. These words indicated to the Calcutta High Courts 
certain rights which were confined to rights of easementand similar rights. 
In the amended section, the wider view of the Madras High Court was 
adopted and it was specifically noted that the provisions of that section would 

ar ply whether such right be claimed as an easement or otherwise.” 

It was held in this Allahabad case that after the amend- 
ment of, the Code no doubt remained as to the provisions 
of that section attaching to disputes as regards entry into a 
temple or mosque. Ram Saran Pathak v. Raghu Nandan Gir 
does not apply to the present case because that dealt with 
a dispute about offerings, that is to say, about movable 
property. There can be no doubt that a dispute which relates 
to offerings cannot be regarded as a dispute about the user of 

_any land or building. The decision in Guiram Ghosal v. Lal 
‘Behari Dass is a direct decision on the point that a dispute 
concerning merely the right to act as a pujari in a temple is not 
within the scope of S. 147, Criminal Procedure Code. One of 
the grounds on which that decision is based was that the 
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expression “land” is not defined in the Code of Criminal Pro- 
cedure, and that for the purposes of the somewhat analogous 
provisions of S. 145 it is not referred to as necessarily includ- 
ing buildings. The present section however clearly incor- 
porates the definition of land given in S. 145, sub-S. (2) into 
S. 147 according to which land includes buildings. The other 
ground was that though it is impossible to perform the‘duties 
of a pujari without entering upon the land on which the temple 
is built, it is the worship which is disputed and not the use of 
the land. This view commended itself to Ayling, J., in Palani- 
yandi Pandaram v. Palaniappa Thevani, I think on the whole, 
though not without hesitation, that the better view is the view 


that has been adopted consistently in this High Court with the 


exception of the case reported in Palaniyandi Pandaram v. 
Palaniappa Thevani, It seems to me that where the dispute is 
regarding a right which is inseparably connected with the use 
of any land or building it must be regarded as being within 
the purview of S. 147. It may be that the dispute in actual 
fact may have more to do with what a man does in the temple 
after entering into it and not so much with his actual entry 
into the temple nevertheless where the right regarding which a 
dispute exists is one which is inseparably connected with the 
tight to enter a building and cannot be dissociated from it the 
dispute cannot be said to be not one regarding an alleged right 
of user of the building. In this particular case it would 
appear that the dispute was also concerned with the right of 
possession of a particular room kept locked in the temple in 
which the puja materials are kept. The possession of this 
locked room is inseparably connected with the right to worship 
as pujari, for without these materials which are kept therein it 
is not possible for anyone to perform puja as pujari. It would 
therefore appear that the present dispute includes a dispute 
regarding the possession of the locked room in which these 
paraphernalia of worship are restored. It also appears to me 
that the policy of the legislature has been consistently, in the 
past, to enlarge the jurisdiction of the Magistrate in respect 
of disputes connected with any kind of user of “land” in its 
widest sense, and that it would be inconvenient if disputes 
which are clearly inseparably connected with lands or build- 
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ings were beyond the jurisdiction of the Magistrate. On the 
whole, therefore, I am inclined to the view that the Magistrate 
had jurisdiction to deal with the present dispute and that his 
order cannot therefore be regarded as being void for want of 
jurisdiction. The petition tiers tote fails and is dismissed. 
K.C. —_——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry LioneL Leacu, Chief 
_ Justice AND Mr. Justice MapHavan Nair. 


(Mrs.): M. Bulteel residing in 

Woodcote Estate, Coonoor .. Petitioner* (Complainant) 

v. 

(Mr.) R. C. Bulteel residing 

now at No.2, Norfold Road, 

London, N. W. 1, England .. Respondent. 

Criminal Procedure Code (V of 1898), S. 488— Maintenance for wife and 

child separately—Interpretation of the section. 


Where a woman filed an application under S. 488, Criminal Procedure 
Code, in the Court of the District Magistrate for an order directing the 
respondent to pay a monthly sum of Rs. 350 for the maintenance of herself 
and her child and the Magistrate not having jurisdiction to pass an order for 
more than Rs. 100 dismissed it and the respondent Sled a revision petition 
to the High Court, and upon the direction from the High Court on revision 
an order for the payment of Rs. 100 per mensem for the maintenance of the 
wife and daughter was passed against the respondent and upon a further 
revision against that order, 

Held, that power is given under the section to make an order for the 
maintenance of the wife ‘or such child’. Therefore an application can be 
made for the maintenance of the wife or for the maintenance of the child. 
There is nothingin the section which says that if an application is made 

‘on behalf of the wife‘an application shall not lie on behalf of the child. 

Kent v, Kent, (1925) 49 M.L.J. 335: LL.R. 49 Mad. 891, followed, 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the District Magistrate of the Nilgiris dated 
13th November, 1937 and made in M. C. P. No. 9 of 1937. 

C. Krishnaswamy Aiyar for Messrs. King and Partridge, 
Solicitors for Petitioner. 

The Public Prosecutor on behalf of the Crown. 

The judgment of the Court was delivered by 

The Chief Justice.—The petitioner was married to the 
respondent in the Nilgiris on the 23rd April, 1932, and 





* Cr. R. C. No. 67 of 1938. 9th March, 1938, 
Cr. R. P. No. 66 of 1938. 


Velappa 

Goundan 
v. : 
Ramaswami 

Goundan. 


Bulteel 
v. 
Bulteel. 


y Leach, C. $: 


. Bulteel 
v. 
Bulteel. 


Leach, C. Ja 


822 THE MADRAS LAW JOURNAL REPORTS. [1938 


lived with him as his wife until February, 1936. A daughter 
was born of the marriage. In February, 1936, the respondent 
left India for England and has not returned to India. He 
has neglected to provide for the maintenance of his wife and 
child and on the 6th July, 1937, the petitioner was compelled 
to file an application in the Court of the District Magistrate 
of the Nilgiris at Ootacamund for an order directing the 
respondent to pay a monthly sum for their maintenance. The 
amount asked for was Rs. 350 per mensem. The petitioner 
also asked that steps be taken under the Maintenance Orders 
Enforcements Act, 1921, with a view to the Magistrate’s order 
being confirmed by the proper authority in England. l 

The application was dealt with by the Magistrate on the 
date of filing. He held that inasmuch as the petitioner had 
asked for an order for a sum of Rs. 350 he had no jurisdiction 
to’ hear the application, and dismissed it, notwithstanding that 
the prayer in the petition was for a sum of Rs. 350 per 
mensem, or such other sum as the Court might deem fit. It is 
not surprising that an application for revision of this order 
was filed in this Court. The revision application came before 
Newsam, J., on the 15th October, 1937. The learned Judge 
granted it and directed the Magistrate to dispose of the applica- 
tion on its merits. In the course of his order the learned Judge 
expressed the opinion that the Magistrate had no power to 
pass an order for more than Rs. 100 for the maintenance of 
both the mother and the daughter. He refused to accept the 
decision of Devadoss, J., in Kent v. Kent! and that of the 
Calcutta High Court in Tulsi Das Burman v. Sm. Saraju Det. 
Devi2. The order of Newsam, J., having been transmitted 
to the District Magistrate, an:order for the payment of 
Rs. 100 per mensem for the maintenance of the wife and 
daughter was passed against the respondent on the 13th 
November, 1937. The petitioner now asks for revision of that 
order. 

The petitioner says that Newsam, J., misinterpreted the 


` section and should have held that the District Magistrate had 


power to pass an order directing the respondent to pay Rs. 100 
per mensem for the maintenance of the petitioner and Rs. 100 
for the maintenance of the daughter. We consider that-this 
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contention is well founded. S. 488 (1) of the Criminal 
Procedure Code reads as follows :— 

“Tfany person having sufficient means neglects or refuses to maintain 
` this wife or his legitimate or illegitimate child unable to maintain itself, the 
District Magistrate, a Presidency Magistrate, a Sub-divisional Magistrate 
-or a Magistrate of the first class may, upon proof of such neglect or refusal, 
order such person'to make a monthly allowance for the maintenance of his 
wife or such child, at such monthly rate, not exceeding one hundred rupees 
in the whole, as such Magistrate thinks fit, and to pay the same to such 
Person as the Magistrate from time to time directs.” 

It will be observed that the word ‘or’ is used. Power is 
given to make an order for tue maintenance of the wife ‘or 
such child’. Therefore an application can be made for the 
maintenance of the wife or for the maintenance of the child. 
‘There is nothing in the section which says that if an applica- 
tion is made on behalf of the wife an application shall not lie 
‘on behalf of the child. The application now before us can be 
treated as an application for an order in favour of the petitioner 
and also for-an order in favour -of the daughter. In 
Kent v. Kenti, Devadoss, J., rightly pointed out that to 
‘contend that when a woman makes an application for 
herself and for her children she could only be given Rs. 100 
for the maintenance of herself and of her children whatever 
‘be: the number, is opposed to the clear wording of the section, 
and added :— 

“If the petitioner’s construction of the section is correct it would amount 
to this: if a person has an illegitimate child and an application is made under 
this section and Rs. 100 is awarded to that child and if that person after- 
wards refuses to maintain his wife and the legitimate children, the wife and 
the legitimate children. would have no remedy against him, for the sum of 
Rs. 100 has already been awarded for the support of the illegitimate child, 
and no further order can be made on behalf of the wife and legitimate 
children as no Magistrate can award more than Rs. 100 for all the persons 
whom he is bound to maintain.” 


_ In Tulsi Das Burman v. Sm. Saraju Dei Devi®, Panckridge 
and Patterson, JJ., quoted with approval the decision of 
Devadoss, J., and refused to follow a previous unreported 
` decision of Jack, J., to a contrary effect. In Palmerino v. 


Palmerino’ a Bench of the Bombay High Court did interpret 


the section in the way it was interpreted by Newsam, J., but 

this was an ex parte application, and it was not fully argued. 
We have no hesitation in accepting the decision of 

Devadoss,.J., as being correct. I may mention that the learned 





f 1. (1925) 49 M.L.J. 335 : LL.R. 49 Mad. 891. 
2. (1933) 37 C.W.N. 655. 2. (1926) 28 Bom.L.R, 1299. 
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Public Prosecutor who appears on behalf of the Crown 
supports the application for revision of the District Magistrate’s. 
order. 

For reasons indicated the application will be allowed and 
the order of the Magistrate will be varied by directing the- 
respondent to pay Rs. 100 per mensem for the maintenance of 
the petitioner and Rs. 100 per mensem for the maintenance of 
the child. The case will be remitted to the District Magistrate: 
in order that he may pass all necessary orders under the 
Maintenance Orders Enforcements Act, i921. 


K. C. mamae tannete Order varied.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PanpraNG Row. 


C. A. V. Baluswami Naidi .. Appellant® (Petitioner). 
v 
The ' Official Receiver, Madura, " 
represented by T. M. Murugesam 
Pillai and another - .. Respondents (Respon-- 
i l dents). 


Provincial Insolvency Act (V of 1920), S. 28 (2}—Insolvency of father—- 
Suit by creditors after adjudication—No separate relief sought against son— 
Claim cannot be split as separate against the son—Prohibition by the section. 
of any such other remedy being sought by creditors. 

‘ Where an adjudication of a father as insolvent took place some time- 
after his death and the appellant after adjudication instituted suits against 
the son for recovery of debts due by his deceased father, though they were 
debts which would have been proved in insolvency and in respect of which 
therefore no, other legal remedy was permissible by law, and thereafter- 
attached and sold them in auction, 

Held, that the property attached and sold by the appellants was the pro~ 
perty of the father in the hands of the son and therefore what had taken 
place was something which was directly prohibited by S. 28 (2) of the Pro- 
vincial Insolvency Act. 

There is no reason why suits which were really against the entire family 
property should be regarded as being also in part suits against the son’s. 
share even when no relief was sought against the son personally. 


Appeals against the orders of the District Court of 
Madura dated 22nd March, 1933, and made in A.A.O. Nos. 107 
and 110 of 1932. in M. P. Nos. 143 and 196 of 1932,-Sub- 
Court, Dindigul, respectively in I. P. No. 42 of. 1922 A RERI 
Court, Madura). 





* A. A.A. O. Nos. 117 and 118 of 1933. 28th January, 1938. 


I] THE MADRAS LAW JOURNAL REPORTS. 825 


B. Sitarama Rao and P. S. Narayanaswami Aiyar for 
Appellant. 


K. Bhashyam Aiyangar, P. N. Appuswami Aiyar and K. 
“S. Desikan for Respondents. 


The Court delivered the following 


JupcMent.—A review was granted in these appeals as my 
previous decision allowing these appeals was based on the sole 
ground that at the time the Official Receiver attempted to sell 
the properties, the adjudication of the insolvent had been 
annulled and there was no order vesting the property in the 
Official Receiver. It has now been discovered—and the fact is 
not denied—that there was such an order, namely, the order of 
the Subordinate Judge dated 8th December, 1927, to the effect 
that the right, title and interest of the insolvent in the proper- 
ties shall revest in.the Official Receiver and that he should sell 
the same and distribute the proceeds among the creditors. 
This order was passed within a month after the annulment, 
the annulment being made on the 11th November, 1927. It 
was not seriously contended before me though the point was. 
not abandoned, that the order of the 8th December, 1927, was 
without jurisdiction, because it was passed, not simultaneously 
with the order of annulment, but sometime later. The point 
was not pressed seriously because of at least three decisions 
against any such contention, namely, Chouthmal Bhagirath v. 
Jokhiram Surajmali, Balla Mal v. Mst. Fatima Bibi? and Abdul 
Latif v. J. R. Percivals, In view of the fact that this point 
has been dealt with in at least three decided cases referred to. 
above, it is in my opinion unnecessary for me to say more on 
this point than that I agree with the decisions in those cases. 
and find that the order of the Subordinate Judge was perfectly 
valid. It follows therefore that the ground on which the 
appeals were originally allowed does not exist, and the appeals. 
were therefore argued as regards the other points raised in 
the.grounds of appeal. 


It appears to have been contended in the lower Courts that 
the adjudication, order in this case had effect only as against 





1. (1932) I.L.R. 12 Pat. 163. 2. (1934) LL.R. 15 Lah. 698. 


3, (1936) 40 C.W.N. 1229, 
104 
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the insolvent’s share in the assets of his firm and had no effect 
against his family property. That contention has not been 
repeated before me and I need not deal with it further than to 
say that I agree with the Courts below in dismissing that con- - 
tention. The point argued before me in these appeals is that 
so far as the son’s share at least is concerned, it must be held 
that the Official Receiver has no power to sell because of the 
attachment in execution of the decrees obtained by the appel- 
lants against the son and the subsequent sales in Court auction 
in their favour. The revesting of the properties in the Official 
Receiver puts an end to the case of the appellants so far as the 


. father’s share in the properties is concerned. But it is contend- 


ed that the son’s share stands on a different footing because, 
though the power of the father to sell the son’s share, which is 
admittedly the father’s property, vested in the Official Receiver 
on adjudication, nevertheless, that power is lost-and cannot be 
availed of by the Official Receiver by reason of the attachment 
of the son’s share. The proposition is'not seriously contested 
that if there isa valid attachment of the son’s share, the 
Official Receiver cannot avail himself of the father’s power to 
sell the son’s share for the satisfaction of his proper debts. 


The question therefore has been argued whether there was in 


this case any attachment of the son’s share and if so whether 
itis valid and binding on the Official Receiver. Actually 
what happened in this case was: there was an adjudication on 
26th November, 1923, sometime‘ after the insolvent had died, 
the death having taken place in 1922. After the adjudication, 
the appellants, or to be quite accurate, Baluswami Naidu and 
Abbas Rowther, instituted suits'against the son for recovery 
of debts due by his deceased father though these were debts 
which could have been proved in insolvency and in respect of 
which therefore no other legal remedy was permitted by law 
so far as the property of the insolvent was concerned. S. 28, 
sub-S. (2) of the Provincial Insolvency Act runs as follows: 
“ On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest in the Court’or ina receiver as hereinafter provi- 
ded, and shall become divisible among the creditors, and thereafter, except as 
provided by this Act, no creditor to. whom the insolvent is indebted in 
respect of any debt provable under this Act shall during the pendency of 
the insolvency proceedings have any remedy against the property of. -the 
insolvent in respect of the debt, or commence any suit or other legal proceed- 
ings, except with the leave of the Court and on such terms as the Court may . 
impose.” i ' i 


I] - THE MADRAS LAW JOURNAL REPORTS, 827 


and there is no doubt (1) that the debt in respect of which 
the suits were launched against the son were debts pro- 
vable under the Insolvency Act; (2) that the insolvency pro- 
‘ceedings were pending at the time the suits were instituted; and 
(3) that leave of the Court had not been obtained for the suits. 
The only question that remains is therefore whether the 
suits were directed against the property of the insolvent. The 
decrees passed in the two suits show that the claim of the 
plaintiffs was in respect of promissory notes executed by the 
deceased father and that the son was sued as the legal repre- 
sentative of his deceased father. The decree in one suit was 
to the effect that the son should, out of his father’s assets, pay 
the sum decreed, while in the other suit, the decree was to the 
effect that the plaintiff do recover from the family property of 
the father in the hands of the son. It would therefore appear 
that these suits were really directed against the property of the 
deceased insolvent in the hands of his son, though these pro- 
‘perties, were family properties in which the son had his own 
share. Iam unable to say that these suits were not suits 
directed against the property of the insolvent in respect of 
debts due by the insolvent and provable in the insolvency. It 
is no doubt possible in abstract theory to split‘the suits into 
. suits against the insolvent’s share in the family property and 
suits against the son’s share in the family property, but that is 
not how the suits were framed and the decrees were made. 
The suits were suits against the properties of the insolvent in 
the hands of his son, and it must be remembered inthis connec- 
tion that the debts of the father were such that the whole of 
the family property including the son’s share was liable for 
them. S. 53 of the Civil Procedure Code provides: 
“ For the purposes of S. 50 and S. 52 (of the same Code) property in the 
hands of a son or other descendant which is liable under Hindu Law for the 
payment of the debt of a deceased ancestor, in respect of which a decree has 


been passed, shall be deemed to be property of the deceased which has come 
to the hands of the son or other descendant as his legal representative.” 


S. 52 of the Code provides: 


“Where a decree is passed against a party as the legal representative 
of a deceased person, and the decree is for the payment of money out of the 
property of the deceased, it may be executed by the attachment and sale of 
any such property.” 

. -It must be presumed, in the absence of-the orders of 
o . 
attachment and of sale, that in these cases the property that 
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O 36 
was attached was.the property of the deceased father in the 
hands of the son and that it was this property that was sold. 


‘It follows therefore that what has taken place is something 


which is directly prohibited by S. 28, sub-S. (2) of the Pro- | 
vincial Insolvency Act, and I am unable to see why when there 
has been a definite infraction of the law, as in this case, the 
proceedings which were obviously carried on in defiance of the 
law should be so split up in order to extract therefrom a part. 
which might with some plausibility be argued be not definitely 
prohibited by the law. In other words, I do not see why suits 
which were really against the entire family property should be 
regarded as being also in part suits against the son’s share 
even when no relief was sought against the son personally.. 
The son was sued only as the legal representative of his deceas- 
ed father and the claim was only against the family piopenty 
in his hands. 


Considerable reliance was placed by the advocate for the- 
appellants on The Official Receiver, Coimbatore v, Arunachalam 
Chettiar!. But that was a case in which there was a valid. 
attachment before adjudication an attachment to which no- 
objection could be taken at the time it was made. It was only. 
the subsequent adjudication that made any difference so far as- 
the attachment was concerned. What was held in that case- 
was that when there was a valid attachment of the entire 
family property before the adjudication of the father, the power 
to sell the son’s share does not vest in the Official Receiver, om 
adjudication. This proposition is not contested, and it does not. 
apply to the present casé where the validity of the attachment 
at the time it was made is attacked as being opposed to the- 
provisions of S. 28, sub-S. (2) of the Provincial Insolvency 
Act. As observed by the learned District Judge, the filing of 
the suits as against the són im respect of the debts of the- 
father who had been adjudicated an insolvent: was obviously 
dictated by a desire to benefit the plaintiffs at the expense of 
the general body of creditors, and there is no reason why this- 
reprehensible tendency on the part of individual creditors to- 
steala march over others when the debtor has become am 
insolvent should be encouraged by what may be: called ‘splitt- 
ing heirs’ in this manner. : ` 





1. (1933) 66 M.L.J. 412. 
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Iam of opinion that the judgment of the District Judge 
in these cases is substantially in accordance with law; in any 
case I am not at all satisfied that the judgment of the District 
Judge is vitiated by any error of law. 


The appeals are therefore dismissed with costs. 
K.C Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—MR. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN.. 
P.M.V.P. Pappu Reddiar (deceased) 
and another .. Appellants* (Plaintiff- 
: Appellant and nil) 





v, 
‘S. A. Pichu Aiyar .. Respondent (1st Defen- 
i dani—ist Respon- 
dent). 


Contract Act UX of 1872), S.72—Coercion’—Execution sale—Fraud of 
-decree-holder—Payment made to set aside sale—Sutt for recovery of money 
paid—Maintainadility—Civil Procedure Code (V of 1908), O. 21, r. 89. 


A person making a payment to rid himself of unlawful interference with 
‘his property can recover the money back and this principle is applicable to a 
payment made under O. 21, r, 89, Civil Procedure Code. The right in such a 
-case does not rest upon justice and equity founded on the English analogy 

' but is a statutory right expressed in terms of S. 72 of the Contract Act. A 

person who fraudulently obtains payment in execution of a decree which has 
‘been satisfied is really obtaining payment under ‘coercion’ within the meaning 
of S. 72 of the Contract Act and is a wrongdoer, and in that case an action to 
‘recover the money paid is maintainable whether the payment was made to 
prevent a sale before it was held or to have the sale set aside after it was 
concluded. 

Fatima Khatoon Chowdrain v. Mahomed Jan Chowdry, (1868) 12 M.I.A. 
65; Dulichand v. Ramkishen Singh, (1881) L.R. 8 LA. 93: LL.R. 7 Cal. 648 
(P.C.); Kanhaya Lal v. National Bank of India, Lid., (1913) 25 M.L.J. 104: 
L.R. 40 L.A. 56: LL.R. 40 Cal. 598 (P.C.) ; and Kanhaya Lal v. National Bank 
of India, Lid., (1923) 45 M.L.J. 497: L.R. 501.A.162: LL.R. 4 Lah. 284 
{P.C.), relied on. 

Kummakutty v. Neelakandan Nambudri, (1930) 59 M.L.J. 893: LL.R. 53 
“Mad, 943 and Krishna Aiyar v. Arunachalam Chettiar, (1935) 69 MeL.J. 349: 
E.L.R. 58 Mad. 972 (F.B.), distinguished. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Varadachariar, dated the 
15th day of March, 1935, in S.A. No. 472 of 1931, preferred 
against the decree of the District Court of Tinnevelly in A.S. 








*L. P. A. No. 66 of 1935. 7th December, 1937. 
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No. 125 of 1929 (O.S. No. 42 of 1928, District Munsiff’s 
Court, Palamcottah). 

A, Swaminatha Aiyar for Appellants. 

K. S. Champakesa Aiyangar for Respondent. | 

The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The question which this Letters 
Patent Appeal raises is an important one, and the facts divest- 
ed of all that is immaterial, may be shortly stated. The first 
defendant filed a suit against defendants 7 and 8, got their 
properties attached before judgment and obtained a decree in 
1923 in due course. Defendants 7 and 8 sold in 1924 under 
Ex. A the properties in question to the second defendant. In 
the sale-deed the vendors (that is, defendants 7 and 8) disclosed 
the attachment that had been effected and undertook to get the 
properties sold released from the attachment. In 1925, by 
virtue of a transaction we need not go into, the first defendant, 
to whom about Rs. 5,000 was due under his decree, received in 
full satisfaction of his claim Rs. 4,500 (that is, the concurrent 
finding of the Courts below accepted by Varadachariar, J.), in 
pursuance of an agreement with the judgment-debtors, namely, 
defendants 7 and 8. In 1927 the plaintiff obtained a mortgage 
of the suit property from the second defendant. Though the 
first defendant’s decree was fully satisfied as stated above, he 
failed to enter up satisfaction and fraudulently proceeded to 
execute the decree. He brought the properties mortgaged to 


‘the plaintiff to sale and purchased them himself in the name of 


his clerk on 16th September, 1927. The plaintiff made the 
statutory deposit under O. 21, r. 89, Civil Procedure Code and 
got the sale set aside. The present suit has been brought by 
him to recover from various defendants, of whom we are con- 
cerned only with the first defendant, the amount which he was 
obliged to pay into Court for getting the sale avoided. 
Varadachariar, J., agreeing with the Courts below, negatived 
the plaintiff’s claim as against the first defendant. 


_ Several contentions were raised ‘for the appellant and dis- 
allowed by the learned Judge. One of them was that the first 
defendant’s liability was founded on tort, and that is the only 
contention that has been pressed before us. There can be no 
doubt that under the law as declared by the Judicial Com- 
mittee, a person making a payment torid himself of unlawful 
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interference with his property, can recover the money back. The 
principle on which this rule rests, has been clearly expounded 
in four decisions, to none of which'the learned Judge’s atten- 
tion was called. .In the first two cases, their Lordships stated 
that under the English Common Law, a payment to get rid of 
wrongful interference would be involuntary, being made under 
‘compulsion of law, and held that in this country, as in England, 
an owner may bring an action to recover back the money so 
paid (Fatima Khatoon Chowdrain v. Mahomed Jan Chowdry1 
and Dulichand v. Ramkishen Singh?). In the two later 
cases, the principle was applied not merely on the analogy of 
English law and on grounds of justice and equity but as 
resting upon a statutory right conferred by an express provi- 
sion of the Indian Contract Act. S. 72 of that Act provides 
inter alia that a person to whom money has been paid under 
coercion must repay it. Formerly, the view that prevailed in 
India was, that the word ‘coercion’ in this section meant the 
same thing as ‘coercion’ as defined in S. 15 and therefore no 
act .was coercion unless it was done “with the intention 
of causing any person to enter into an agreement”, as required 
by the definition. That view, their Lordships have declared, 
is wrong. Lord Moulton delivering the judgment observes: 


“It would be to make nonsense of the statute if it were to be taken to 
mean that ‘coercion’ in a legal sense could only exist if the object was 
to bring about a contract. Indeed such an interpretation would render the 
Act inconsistent with itself, ” 


Then, after quoting S. 72, which as already stated enacts 
that a person to whom money has been paid under coercion 
must repay it, His Lordship goes on to say :— 


“It is impossible to contend that the word ‘coercion’ referred to in this 
section . . . is ‘with the intention of causing any person to enter into an 
agreement’. The word ‘coercion’ must therefore be there used in its general 

and ordinary sense as an English word and its meaning is not controlled by 
the definition in 5. 15”, (Kanhaya Lal v. National Bank of India, Ltd.?.) 


The last mentioned case went up before the Board again 
and Lord Dunedin re-affirmed this view, observing: 


“ The right here sought to be enforced is a statutory right expressed in 
terms of S. 72 of the Contract Act, and this Board has already held that the 
circumstances gave rise to a statutory right.” (Kanhaya Lal v. National 
Bank of India, Lid.*) ; 


1. (1868) 12 M.I.A. 65. 
2. (1881) L.R. 8 L.A. 93: LL.R. 7 Cal. 648 (P.C.). 
3, (1913) 25 M.L.J. 104: L.R. 40 LA, 56: I.L.R. 40 Cal. 598 (P.C.). 
4. (1923) 45 M.L.J. 497: L.R. 50 L.A. 162: LL.R. 4 Lah. 284 (P.C.). 
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Thus the owner’s right to recover back the money paid 
under compulsion does not rest, as assumed in the two earlier 
decisions, merely upon justice and equity foundėd upon the 
English analogy, but is a statutory right expressed'in terms of 
an Indian Act. What then is.the true nature of the action 
brought to recover such money back? The person obtaining 
payment under force of execution proceedings, that is, under 
coercion within the meaning of S. 72, is a wrongdoer, as des- 
cribed ‘by their Lordships in Kanhaya Lal v. National Bank of 
India, Lid. This would suggest, contrary to the view taken 
by Varadachariar, J., that the liability is one in tort. But by 
whatever name the action may be called, it must now be taken 
as settled beyond doubt, that an owner may bring an action 
to recover back the money he has so paid. 

This being the true conception, does the fact that the pay- 
ment made here was under O. 21, r. 89, Civil Procedure Code, 
remove the case from the operation of this principle? Mr, 
‘Champakesa Aiyangar for the respondent strongly relies upon 
the ratio decidendi of Kummakutty v. Neelakandan Nambudri2, 
approved and followed by the Full Bench in Krishna Aiyar v. 
Arunachalam Chettiar3. In the former case, it has been held 
that O. 21, r. 89 is inconsistent with the notion that payment 
can be made either under protest or coupled with conditions. 
‘True, but the whole judgment proceeds upon the footing, first 
‘that there was a subsisting decree, that is, subsisting in fact and 
secondly, there was a decree-holder, one who really answered 
‘that description. The principle as stated in that very decision 
is, once “the decree debt is discharged and the decree-holder’s 


` -remedy is gone”, it would be improper for the person paying 


the money to claim it back. That this is the idea underlying 
‘the judgment, willbe manifest ona reading of it and it is 
‘most significant that in not a single case of the many cited for 
the respondent, was the money, which the courts held could 
‘not be recovered, paid in execution of a satisfied decree. It is 
‘the existence of fraud, the dishonest obtaining of the money 
after the decree was satisfied, that distinguishes the present case 
from those cited at the Bar. This difference is fundamental 
cand ought not to be ignored. O. 21, r. 89 assumes the existence 





1. (1913) 25 M.L.J. 104: L.R. 40 LA. 56 at 63 and 66: I-L.R. 40 Cal. 598 (P.C.). 
2 (1930) 59 M.L.J. 893: L.L.R.53 Mad. 943, 
3. , (1935) 69 M.L.J. 349: LL.R. 58 Mad. 972 (F.B.). 
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of a “decree” and of a “decree-holder”’, and where the very 
foundation is gone, namely, a subsisting decree, it would be 
futile to contend that the decisions which refer to unconditional 
-payment can apply. 

It has been contended that in the Privy Council cases 
‘cited above, the money was paid to prevent a sale and not 
after? the sale; but that is a distinction without a difference. 
As their Lordships pointed out in Kanhaya Lal v. National 
Bank of India, Ltd.1, already quoted, the greater or less pro- 
bability of a sale taking place does not affect the real princi- 
‘ple; nor is, there any reason to hold that the position is 
altered by the sale having actually taken place. 

The contention again that the decrte was executable 
‘under the Law of Procedure, satisfaction not having been 
reported, is utterly beside the point. Although a fraudulent 
-decree-holder can, under the Code, execute his satisfied decree 
where the adjustment has not been certified, his liability under 
‘the substantive law remains. When the rights of parties are 
in question, a contention based on the technicality of proce- 
-dure law seems utterly irreleyant. . l 


It may be of interest to note, though that fact has not 
‘much bearing on our decision, thatin Fatima Khatoon Chow- 
drain v. Mahomed Jan Chowdry2, their Lordships after indi- 
cating that the facts suggest: that the decree there was a 
-Satisfied decree, observe, “that alone would be a ground upon 
which the respondents must beheld disentitled to retain’ the 
smoney they have received”. 

Similarly, in Dooli Chand v. Ram Kishen Singhs, after 
-stating that the appellant obtained a decree in question upon a 
-debt which had been already satisfied, their Lordships observe: 

“He has, therefore, received it twice over and it.is obvious in sucha 


‘case that it is unreasonable that he should hold the money paid to him under 
-compulsion by the respondents. ” 


In the result, we allow the appeal and pass a decree in 
‘favour of the plaintiff against the first defendant for 
Rs. 1,172-4-6 with interest thereon at 6 per cent. ‘from ‘date 
~of plaint and costs throughout. The decree against defen- 


hows 





Pes. 


1. (1913) 25 M.L.J. 104: L.R. 40 LA. 56: I.L.R. 40 Cal. 598 (P.C.). 
2. (1868) 12 M.I.A. 65, 
3. (1881) L.R. 8 I.A. 93; LLR. 7 Cal, 648 (P.C.}. 
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dants 7 and 8 passed. by-the learned Judge is vacated. The 

order of the lower appellate Court directing the plaintiff to- 

pay the first defendant’s costs of the appeal before it is also- 

set aside. : 

BV. V. ò | —— Appeal allowed.. 
PRIVÝ COUNCIL. 3 


[On appeal from the High Court of Judicature at 
_ Fort William in Bengal.] 


Present :—Lorp Wricut, Loro Romer, Sir LANCELOT 
SANDERSON, Lorp Normann :(Lorp eee: COURT OF 
SESSION) AND Sir SHADI LAL. 


Nippon Yusen Kaisha: -;” <.. Appellants*® — 
v. i l : 
Ramjiban Serowgee .. Respondents. 


Shipping—Unpaid vendor's lien—Possession of mate's receipts—Goods 
actually shipped by burchaser—Delivery of bill of lading to shipper by 
shipowner without receiving mate's receipt in exchange—Whether wrongful 
act as against vendor—Nature of unpaid vendor's righi in respect of goods 
after property and possession have passed—Whether sufficient to support claim: 


‘for conversion—Pledging of goods~Bad faith-——Burden of proof—Contract 


Act (IX of 1872), S, 178. 


The plaintiff-respondents, a TA ‘of brokers, entered into contracts with 
three mills to buy a quantity of jute gunnies, and at once resold them to the- 
E. Co. Each contract provided that the purchasers, on paying the vendors,. 
were to receive from them the mate’s receipts which would have been issued: 
by the ships in which the goods might be shipped, which mate’s receipts,. 
when the,goods were loaded, were in the first place to be handed by a ship’s. 
officer to the vendors. Each contract also provided that the vendors should 
have a lien on the goods for payment as long as the mate's receipts remained’ 
in_ their, possession. The plaintiff brokers having on the.same day as they 
purchased the goods, sold them to the E. Co., the latter engaged freight with 
a shipping company, the defendant-appellants, a condition of the engagement 


‘or shipping order being that receipt by the E. Co. of bills of lading in respect 


of. the goods must be in exchange for the mate’s receipts. In-respect of 
certain ‘parcels of the goods, instead of following that procedure, the defen- 
dant- -shipowners’ servants, after issuing mate’s receipts to .the vendors at: 
the time when the respective goods were loaded, issued to the E. Co. bills of 


‘lading describing the'goöds as shipped by them, without receiving the mate’s- 


receipts from them in exchange as was provided in the shipping contract. The 
sale of the goods was. free alongside. The goods were delivered to the ship- 
as being shipped by the E. Co., and the mate’s receipts expressly stated the 
naine of the E: Co., as shippers. The: ‘plaintiff brokers having i in due.course- 
presented the mate’s receipts to the E. Co. for payment, that company- 
“defaulted, mhereuncn the brokers notified the shipowners of’ their un- 


me ae . 4 





fe 
r : 
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satisfied claim, of their lien on the mate’s receipts, and that bills of lading 
must not be issued by them until they received the mate’s receipts. Meanwhile, 
however, the E. Co., having the bills of lading in their possession, had resold 
the goods to purchasers in Japan, and had drawn on them bills of exchange 
which they had discounted with a bank. The vessels in which the goods were 
shipped having reached their destination, the goods were there delivered on 
presentation of the pills of lading. The plaintiff brokers brought an action 
against the shipowners claiming damages. 

Held, (1) that, inasmuch as a mate’s receipt is not a document of title to 
the goods shipped, its transfer did not pass property in the goods, and its 
possession was not equivalent to possession of the goods, the brokers’ posses- 
‘sion of or lien‘on the mate’s receipts did not justify a claim against the ship- 
owners for having deprived the brokers of their security on pie goods and 
caused them, damage equivalent to their value, 


(2) That, on the facts relating to the particular mate’s receipts, and in 
the absençe of express notice not to deliver the bills of lading without receiv- 
ing the mate’s receipts, the shipowners were entitled, and indeed bound, to 
deliver the bills.of lading to the E. Co. as shippers whose name appeared on 
the mate’s réceipts and who had engaged the freight. 

Hathesing v. Laing, (1873) L.R, 17 Eq. 92, followed. 

‘(3) That, às à common law lien presupposes that the property in the 
‘goods the subject of the lien has passed, the provisions in the contracts of 
.sale accordingly imported that the property in the goods had passed notwith- 
standing the restrictions on the power of disposing of it contained therein, 
and the brokers having thus parted with the property in and the possession 
of thé goo is, hdd nothing left except the equitable charge which was only 
enforcéable with- equitable remedies against the person taking with notice 
of the equity- ` ae ` 

(4) That as the plaintiff sought to impugn what was ex facie a valid dis- 
position, the burden was on him of proving bad faith and the other matters 
required by S. 178 of the Contract Act to be established in the particular 
case. 

(5) That ihe brokers’ mere equitable rights i in respect of the goods did 
not entitle them to maintain a claim against the shipowners for conversion of 
‘the goods. The rule that the transferee of a bill of lading, which‘is not a 
negotiable instrument like a billof exchange, does not obtain a better title 
.than his transferor applies.to title in law but not to equitable rights over the 
goods in question. 

Pease v. Gloahec, (1866) LR. 1 P. C. 219, followed., 

Decision of the Calcutta High Court reversed. 


. _ „Appeal from a judgment of the ‘High roe Fort 
William, in its appellate jurisdiction, delivered on 18th March, 
1936 (Derbyshire, C. J., Costello and Panckridge, JJ), and 
a decree-of that Court of 18th March, 1936, reversing -two 
‘decisions dated ‘respectively 16th July, 1929 and 7th’ March, 
1932, of the same Court in its: original civil jurisdictién 
(Buckland, oe. 


_ Sir Robert Aske, K. C. and Ww. L. McNair for` Appellants. — 
The first thing to. consider: i is; -the scheme underlying the contract, 
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and its substance is that, when the seller has delivered the goods 
alongside the ship, the property in them passes to the buyer. It 
is open to the seller to retain the property in the goods by having 
the mate’s receipt made out in his own name, and, further, by 
asking the ship’s officers to make out the bill of lading in his name. 
The seller. here claims a lien on the goods by virtue of the terms 
of the contract of sale, and he could have no such lien if the pro- 
perty had not already passed. The seller was aware that the 
Export Company had made the shipping contract with the appellant 
shipowners, and he delivered the goods alongside in that knowledge. 
The name of the Export Company appearing on the mate’s receipt, 
the shipowners could not issue the bill of lading to any one else. 
The property in the goods having passed, the only right remaining 
in the seller in respect of it is a personal right against the buyer. 
But that is not a right which gives the seller a lien on the 
goods or which entitles him -to sue for conversion and it gives 
him no rights against the person who takes frora the buyer. When 
the mate’s receipts and the bills of lading in question were given, 
the respondents had possession neither of the goods nor of the 
mate’s receipts (which were then still in the hands of the mills), 
nor had any right to either. They were left to their right against 
the Export Company under their contract with them. The Export 
Company having obtained the bills of lading and pledged them to 
the bank, the bank had both a common Jaw and a contractual right 
to the goods. The question whether the shipowners were under 
any obligation to the respondents with regard to the issue of the 
mate’s receipts depends on the general law as to a shipowner’s duty 
in issuing bills of lading, and on the applicability of that general 
law to the present case where the seller has no right ex contractu 
against the shipowner. Counsel referred to Scrutton on Charter- 
parties at p. 172; Hathesing v. Laing! and Evans v. Nichol®, The 
mate’s receipt having been given in the Export Company’s name, 
the shipowners were estopped from issuing the bills of lading in any 
other name. (Craven v. Ryder’ and Cowas-jee v. Thompson4.) In 
all the circumstances, the shipowners committed no wrong towards 
the respondents in issuing the bills of lading to the Export 
Company as they did. They were subsequently obliged to deliver 


- the goods to the person who had the immediate right to possession 


of them. A person with a mere equitable right in respect of the 
goods cannot require the shipowners to deliver to him at their 
peril, and there is no authority for such a proposition. 





1. (1873) L.R. 17 Eq. 92. ` 2. (1841) 3 M. & G. 614: 133 E.R. 1286. 
3. (1816) 6 Taunt. 433: 128 E.R. 1103. 
4, (1845) 5 Moo.P.C. 165: 13 E.R. 454. 
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If'a person claims interest in goods as against a carrier, his 
only -remedy is to sue for conversion. But that right or remedy 
depends on an enjoyment by the claimant either of possession of 
the goods or of an immediate right to possession, The respon- 
dents had neither thing, and their only remedy was accordingly 
denied to them. As to the question of any bad faith in the 
pledging of the goods, it is for the plaintiff-respondents to prove 
it. Counsel referred to Whitehorn Bros. v. Davisi, Official 
Assignee of the Estate of Cheah Soo Tuan v. Khoo Saw Cheow®, 
Pope v. Official Assignee of Rangoon’, Bhup Narain Singh v. 


Gokhul Chand Mahton4 and Varden Seth. Sam v. Luckpathy 
Royjees, 


There is no evidence in this case that the shipowners had any 
knowledge of the particular clauses in question of the contracts of 
sale, or of any interest of the respondents in the goods. The 


evidence was in fact that the shipowners did not know the respon- 
dents. 


A. M. Dunne, K.C. and J. M. Pringle for Respondents.—It is 
necessary to examine the contracts of sale to see what was intend- 
ed by them by way of lien. The word lien in these contracts must 
not receive a technical meaning. It is the substance of the con- 
tract at the time when the parties entered into it which must be 
looked at. As between the sellers and the buyers, the whole basis 
for cls. 3 and 4 of the contracts was that the bills of lading should 
be issued only on production of the mate’s receipts. The system 
as practised in Calcutta gives rise to no difficulty; but if that 
system is changed by issuing the bills of lading without taking the 
mate’s receipts in exchange, the foundation of the contract of sale 
as between buyer and seller is gone. If alien necessarily depends 
on possession of the goods, possession of them must remain in the 
seller, The shipowners are well aware of the termsof the contracts 
of sale in the trade in jute. They knew, therefore, that the seller 
must receive the mate’s receipt, and that the billof lading ought 
not to be obtained save on production of the mate’s receipt. The 
appellants’ duty. to the respondents here, it is submitted, arises out 
of the knowledge of the former of the usage of trade in respect of 
` contracts of this kind. As long, therefore, as they have the mate’s 
receipt, the seller has a right to possession of the goods. He has 
a lien both on the goods and on the mate’s receipt until he is paid 


a to Mt rather 


1. (1911) 1 K.B. 463 at 481, 487. ' 2. (1931) A.C. 67. 

3. (1933) 66 M.L.J, 1: L.R. 60 I.A. 362: ILL.R. 12 Rang. 105 (P.C.). 

4. (1933) 66 M.L.J. 255: L.R. 61 LA. 115: I.L.R. 13 Pat. 242 (P.C.). 
5. . (1862) 9-M.LA. 303. 
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in full.. The effect of delivery of the goods alongside the ship and 
of the.taking of the mate’s receipt.is not,so to, pass the possession. 
away from the seller that he is deprived of any lien on the goods. 
Under the Contract Act, property passes either by delivery of 
possession or by payment of the price. The lien in the present 
case may be said to arise out of the special provisions made by the 
parties in the contract. The right to immediate possession, qn that 
view, remains. Accordingly the possession which the Export 


Company as shippers obtained by delivery. to the shipowners 


in their own name was possession on behalf of the respondent 
sellers. ; ; 


There was a duy. on the iowa not to issue bills of lading 
without receiving the mate’s receipts in exchange, and they com. 
mitted a breach of that duty, thereby undermining the protection 
designedly given by the standard contract adopted in the trade, 
Hathesing v. Laing}, on which the appellants rely, lays down the 
general rule that the ship’s captain is entitled to issue bills of 
lading to the shipper, and that the shipper is entitled to receive 
them. But there are circumstances in the present case which 
infected the appellants with knowledge that they must not issue 
bills of lading without receiving the mate’s receipts in exchange. 
It must be taken that shipowners have knowledge of the terms of 
these contracts of sale, which are standard in the trade, and by 
which there is this system of deli ivery alongside by the seller with 
right to receive the mate’s receipt. Further, the shipping order 
itself provided that bills of lading were only to be, issued on pro- 
duction.of mate’s receipts. It is all these circumstances which 
distinguish this case from Hathesing v. Laing}. : 

Even assuming that there was no duty on the appellants to 
withhold the bills of lading until production of the mate’s receipts, 
the respondents, as soon as they had given notice while the goods 
were in transit, had a special property in the.goods and were 
entitled to immediate possession. The.shipowners received notice 

of the seller’s claim as against the buyer while they, the ship- 
owners, wére in possession of the goods. The Export Company 
could pass no better title to the goods than they themselves 
Possessed. 

Aske replied. . 

' llth March, 1938. Their’ Lordships’ judgment, was 
delivered by 


Loro Wricut.—The appellata in this appeal,a Japanese . 
ship-owning company, have been held liable. to pay to the 





1. (1873) LR. 17 Eq. 92, 
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respondents, who are brokers and merchants at Calcutta, 
«damages representing. the value of certain consignments of 
jute gunny bags. Before explaining the issues in the case it 
will be convenient to state in briefest possible outline the 
-material facts and documents. l 


On the 4th May, 1926, the respondents entered into three 
«contracts with three mills respectively for the purchase of a 
total quantity of 250 bales. On the same day they sold the 
same quantity of 250 bales to a company called the Inter- 
‘national Export Company, Limited, carrying on business in 
‘Calcutta, who will be referred to as the Export Company. The 
‘conditions of all the contracts were identical, the:form used 
‘being the ordinary form approved by the Indian Jute Manu- 
facturers. Association. This.is the ‘form under which the entire 
-export -business in gunnies in Calcutta is conducted. Cls. 3 
-and 4 of the terms and conditions are material :-— 

“3. Payments to be ade: in cash in erdie for: Delivery order on 
-sellers or for Railway receipts or forsDock receipts or Mates’ receipts (which 


Dock’s receipts or Mates’ receipts are to be handed bya Dock or ship’s officer 
ito the seller’s representatives). g 


“4 The buyers hereby acknowledge that so long as such Railway 
‘receipts or Mates’ receipts (whether in sellers’ or buyers’ name) are in 
„possession -of the sellers, the lien of the sellers as unpaid vendors subsists 
both on such Railway receipts or Dock’s or Mates’ receipts and the goods 
‘they represent until payment in full.” 


The contracts stipulated for delivery free alongside export 
‘vessel in the port of Calcutta. .The Export Company in due 
‘course had engaged freight from the appellants. The terms 
-of the engagement ; are taken as,evidenced by a document called 
a shipping order from the appellants’ Calcutta’ branch to the 


‘ship’s commanding officer. It waé there stipulated that the: 


goods should be sent alongside on notice, ‘that freight was 
payable in Calcutta, and that the receipt of cargo issued by the 
ship (that is the Mate’s receipt) must be. exchanged for bill of 
lading. On the 4th May, 1926, the Export Company gave 
‘shipping instructions to the respondents, which they passed on 
in the same terms to the three mills. ..On the.17th and 18th 
May; 1926, two of the mills sent: alongside certain parcels to 
the Moji Maru, and the remaining: quantities were sent to the 
Hokata Maru, These two vessels were owned by the appellants, 
who. received the ‘parcels in accordance. “with. the shipping 
engagement hetween themselves and the Export, Company, and 
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issued Mate’s receipts as presented to them for signature by 
the mills; these receipts were iù the following terms :—. 


“ Received on board . . . for conveyance to Kobe from the Export 
Company the undermentioned goods subject to the terms and conditions of 
the Company’s Bills of Lading.” 


These receipts were severally delivered to the mills” 
sircars, who had tendered with the goods a request to the 
steamer in the following terms :— 

“ Please receive on board from the above mills the undernoted goods,. 
shipping documents for which have been taken out in the name of Messrs. 
International Export Co., Ltd., and hand the Mate’s receipt to our sircar.” 

In three cases on the same day as the Mate’s receipts were 
severally given, and in one case on the following day, the- 
appellants issued the respective bills of lading describing the: 
goods as shipped by the Export Company and deliverable to- 
order at Kobe, without the Mate’s receipts being given in. 
exchange, but a letter of guarantee or indemnity was in each 
case taken from the Export Company by the appellants. At. 
these several dates the respondents were not themselves in 
possession of the Mate’s receipts, which they obtained from. 
the mills a few days later against payment. When they thus 
obtained the Mate’s receipts, they tendered them to the Export 
Company, who defaulted in payment. Thereupon the 
fespondents, on thé 27th May, 1926, gave notice in writing: 
to the appellants that they had an unsatisfied lien or claim: 
for the price and were entitled to retain the relative Mate’s. 
receipts, and that bills of lading must not be issued by the 
appellants until Mate’s receipts were ‘surrendered to them. 
By that time, however, the Export Company, having the 


bills of lading in their possession, had resold the goods to: 


purchasers in Japan and had drawn bills of exchange for 


. the price‘on the purchasers. These bills of exchange they; 


had discounted with a bank (sometimes referred to in the- 
proceedings as the Taiwan Bank, but in fact the Inter-. 
national Banking Corporation, a subsidiary of the National: 
City Bank of New York), and had endorsed to them by 
way of security the bills of lading. , On the 12th June, 1926, 
the respondents, as they could get no satisfaction from the 
Export Company, and as the appellants replied that they hadi 
passed bills of lading on the shipper’s (that is, the Export 
Coémpany’s)'’ own ‘fetter of guarantee, and referred the respon- 
dents to the shippers, issued their wiit, claiming payment of 
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the price from the Export Company and damages from the 
appellants. In due course the vessels, the Moji Maru having 
sailed on the 19th and the Hokata Maru on the 4th June, 1926, 
proceeded to their destination, and the goods were delivered 
at Kobe on presentation of the bills of lading. An application 
which had been made by the respondents for an injunction and 
interim receivership of the goods while the ships were still at 
sea had been ordered to stand over till the trial. 


At the trial which took place in July, 1929, the Export 
Company did not appear, and judgment went against them. 
- But the Judge, Buckland, J., dismissed the suit as against the 
appellants. He held that the appellants could mot be held 
liable to the respondents for issuing the bills of lading without 
having the Mate’s receipts unless they had received notice of 
the respondents’ lien or .claim before they did so. For this 
` purpose the written notice of the 27th May, 1926, was too late. 
He rejected the respondents’ evidence that oral notice had 
been given on the 14th May, 1926. « Admittedly ”, he held 
on the evidence, “it was a common practice” at the port of 
Calcutta to issue bills of lading without Mate’s receipt. He 
curtly negatived the contention that the respondents had a 
special property in the goods which was violated by the deli- 
very at Kobe to the bill of lading holders, so that the respon- 
dents were entitled to damages as in trespass or conversion. 


The respondents having appealed, judgment was given by 
the Court of Appeal on the 22nd July, 1930. Rankin,C. J., 
who delivered the leading judgment, agreed with the trial 
Judge that the appellants were guilty of no breach of duty in 
- issuing the bills of lading to the Export Company which was 
named as shipper in the Mate’s receipts. He gave his reasons 
for this conclusion shortly as he had already more fully dis- 
cussed the point in giving judgment in an appeal heard by the 
Court immediately before, Nippon Yusen Kaisha v. Mahaliram. 
Ramjidas!. But he held that the respondents had a special 
property or right of possession in the goods, and that the 
notice of lien and other demands were sufficient to render the 
appellants guilty of conversion for that, notwithstanding the 
notice and demands, they delivered the goods under the bills of 
lading, because, he said, “an indorsee of a bill of lading 
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cannot make a better title to the goods than his indorser upon- 
the principle of purchaser for value without notice.” But as 
le was of opinion that S. 178 of the Indian Contract Act 
might entitle the Bank to claim as against the respondents a 
better title than the Export Company to the goods, he ordered 
a remand to determine that issue. Ghose, J., concurred with: 
the Chief Justice, while Lort Williams, J., dissented. P 
Buckland, J., who tried the issue, held that the transaction 
was of the most ordinary and normal kind in every way, and 
that there was no question on the evidence before him of any 
want of good faith or of any circumstance that would raise 
any presumption whatever that the Bank was acting improper- 
ly. This finding came before the Court of Appeal, which 
reversed the finding of the Judge and held that judgment 
should be entered for the respondents against the appellants 
for a sum to be agreed or ascertained. Derbyshire, C.J:, with 
whom the other members of the Court agreed, held that the 
onus was.on a party seeking to rely on S. 178, to establish 
affirmatively that he acted in good faith and in circumstances 
which were not such as to raise a reasonable presumption that 


' he acted improperly, and that the appellants had failed to 


discharge that onus. 
The present ‘appeal is from the judgment so entered 


‘against the appellants. 


The matters to be decided in the appeal are, first, whether 
the appellants, in issuing bills of lading without having the 
Mate’s receipts, committed a wrong as against the respondents, 
and secondly, whether, by delivering to the bill of lading 


holders, they converted the respondents’ goods, , that is goods ‘ 


in which the respondents had an immediate right of possession 
as against the indorsees of the bill of lading, which’ was 
infringed by the delivery from the ships at Kobe. If both 
these questions are answered i in the negative, the third question 
which has been’ dealt with by the Court of Appeal and debated 
before this Board, does not arise. 

The first issue to be determined is when under the con- 
tract the. property passed. The sale was of unascertained 
goods. Prima facie on such a sale the property in the goods 
passes when. goods , answering to the contract description are 
unconditionally appropriated to the contract with the assent of 
the buyer, which in this connection does not mean expressed 


x 
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assent, but simply that the appropriation has been made in the 
manner contemplated by the parties. This prima facie rule 
may, however, be varied by the terms of the contract, or even 
by a reservation made by the seller in the act of appropriation. 
The general rule is that the property passes when the parties 
intend it to pass. In the present case, the sale being free 
alongside, the property prima facie passes when the goods are 
appropriated by delivery alongside in implement of the con- 
tracts. Itis, however, said that cl. 3 of the contract precludes 
the passing of the property until the price is paid against the 
Mate’s receipts or the other documents specified. That would 
mo doubt be so if cl. 3 were not followed by cl. 4. The contract 
must, however, be read as a whole. Cl. 4 provides for a lien 
.of the sellers as unpaid vendors on the Mate’s receipts or other 
documents so long as they remain in the sellers’ possession, 
.and on the goods, until payment in full. Can this be reconciled 
with the reservation of the jus disponendi which cl. 3 would 
import if it stood alone? That depends on the meaning to be 
attributed to the word “lien” as used in regard to the, goods. A 
common law lien is possessory and depends on possession, but it 
also presupposes that the property in the goods has passed. A per- 
-son cannot havea lien on his own goods. Thus cl. 4imports that 
motwithstanding cl. 3 the property has passed when the goods 
were delivered alongside, that is, placed in possession of the 
shipowners. The result is that the sellers have parted with 
both property and possession. “ Lien” must therefore be used 
in a different sense, as meaning either an equitable lien or a 
hypothecation such as that discussed by this Board in Madras 
‘Official Assignee v. Mercantile Bank1, or the common law right 
-or licence ‘to resume possession, such as that discussed in 
. Howes v. Ball2. The result is that the sellers had, after 
delivery alongside, nothing left except the equitable’ charge 
‘which is only enforceable by equitable remedies against the 
‘buyers or persons taking with notice of the equity, or a licence 
to resume possession which is personal or contractual as 
between the sellers and buyers. In neither case was there left 
ito the sellers a common law or possessory lien, which, if it 
existed, would have been a right in the’nature ‘of property and 
would’ have supported an action in conversion or trespass. 
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The importance of this conclusion in the present case wilh 
appear later. 


A different state of things would have resulted if the 
sellers had delivered the goods to the ship in their own name: 
as shippers, so that the ship would have held the goods on 
their behalf. But they did not. They delivered the goods. 
as being shipped by the Export Company, and took a Mate’s. 


‘receipt which expressly stated the name of the Export 


Company as shippers, In this way the ship received the goods. 
on behalf of the Export Company who had booked the freight 
from the shipowners. All that the sellers had was possession 
of, or a lien on, the Mate’s receipt. It is, however,;on this fact,. 
coupled with the terms of the challan or document delivered’ 
to the ship by the mills with the goods, and also on the course: 
of business, that the respondents rely as justifying their first. 
claim, which is that the issue of the bills of lading to the 
Export Company, without production of the Mate’s receipt,. 
was a wrongful act by the appellants as against them, which 
deprived them of their security on the goods and caused them. 
damage equivalent to the full value. 


The Mate’s receipt is not a document of title to the goods. 
shipped. Its transfer does not pass property in the goods, nor 
is its possession equivalent to possession of the goods. It is. 
not conclusive, and its statements do not bind the shipowner 
as do the statements in a bill of lading signed within the- 
master’s authority. It is, however, prima facie evidence of 
the quantity and condition of the goods received, and prima 
facie it is the recipient or possessor who is entitled to have: 
the bill of lading issued to him. But if the Mate’s receipt. 
acknowledges receipt from a shipper other than the person: 
who actually receives the Mate’s receipt, and in particular if 
the property is in that shipper, and the shipper has contracted! 
for the freight, the shipowner will prima facie be entitled and: 
indeed bound to deliver the bill of lading to that person. So- 
it was held by Bacon V. C. in Hathesing v. Laing), a case in 
principle not different on its facts from the present. It was 
held that the indorsement of the Mate’s receipt did not: 
transfer a property which overrode that given by the indorse— 
ment of the bill of lading, which had been issued without 


ee 
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production of the Mate’s receipt, though the latter was held 
‘as security by the person to whom it had been issued. In that 
case, as in this, the person who delivered the goods to the ship 
took the Mate’s receipt describing the debtors as the shippers. 
No doubt, if the shipowner, before he issues the bill of lading, 
is given express notice that he is nót to issue the bill of lading 
without tbe Mate’s receipt, or to anyone but the person who 
delivered the goods, he cannot disregard that notice. Even 
without express notice, he may be affected by notice to the 
same effect by knowledge of the actual circumstances of the 
case. Hathesing v. Laing (supra) was decided in 1873 and has 
been treated as good law ever since, as for instance in the late 
‘Judge Carver’s “ Carriage of Goods by Sea ”, S. 60. Indeed it 
is difficult to.see what other course a shipowner in a case like 
this could, in the absence of notice, adopt. He is bound to’ 
deliver bills of lading for the goods to the shipper; the shipper 
here is beyond question the Export Company who engaged the 
freight, who are owners of the goods, who are described in the 
document presented by the mills as the persons in whose name 
shipping documents have been taken out, and whose names 
appeared in the Mate’s receipts as the persons from whom the 
goods were received. The mills, who, at the respective dates of 
the Mate’s receipts, had not been paid by the respondents, might 
have given notice of lien on their own or the respondents’ 
behalf, or they might have inserted the names of themselves 
or the respondents as persons shipping the goods and persons 
to whom the Mate’s receipts were to be given. If that were 
done, the appellants could not properly have issued 
bills of lading to the Export Company. But if the mills or the 
respondents had taken the bills of lading in their own name 
as shippers, they would have become liable on the bill of 
lading contract and in particular for payment of advance 
freight. It was not till the 27th May, 1926, that express notice 
was given to the appellants not to issue bills of lading, but it 
was then too late to close the stable door. An attempt to 
prove express notice given on the 14th May, 1926, which 
would have been in time, completely failed. Various matters 
. were relied upon as amounting to implied or indirect notice. 
It was said that the direction in the mills’ document that 
the receipts were to be given to the mills’ sircars amounted 
to sufficient notice, especially when coupled with the course 
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of business in the trade according to which payment is to 
be made against the Mate’s receipts, which thus constitute 
a sort of security. -But as the’ receipt itself acknowledges 
shipment by the Export Company, the mere direction to give 
the receipt to the mills’ sircar appears to be too obscure and 
ambiguous to countervail the clear recognition of property in 
the Export Company. There might be many reasons why the 
receipt should be given to the person who actually delivered 
the goods to the ship. It is admitted by witnesses on both sides 
that bills of lading were frequently issued without Mate’s 
receipts against an indemnity. Such an indemnity is a common 
commercial precaution in use all over the world whenever bills 
of lading are issued without Mate’s receipts, and no sinister 
inference can be drawn from its being taken. .It is true that 
the Export Company had obtained bills of lading in several 
cases from the appellants against an indemnity without produc- 
ing Mate’s receipts, and that the appellants had been complain- 
ing and demanding delivery of the Mate’s receipts, but vendors 
must have been in some measure aware of’ what was being 
done; it is suggested that they did not wish to make trouble 
with the shippers, the Export Company, who seem to have 
been doing a large business until the crash came about the end 
of May, 1926, -There is no finding of any fraudulent collusion 
between the Export Company and the appellants, or indeed any 
evidence of that nature. 


In all the circumstances of the case, not‘only was there no 
timeous express notice to the appellants, but there is no ground 
for imputing implied’ notice. The case must be regarded as 
one in which shipowners, who ‘for their own protection 
stipulated with the shippers that bills of ‘lading were to be 
givén in exchange for Mate’s receipts, waived: that provision, 
and without notice issued bills of lading to the named shippers 
and owners of the cargo. It would impose an unprecedented 
burden on shipowners if in such circumstances they.were held 
responsible. Their Lordships agree with the eooclision of Sir 
George Rankin, C.J:, on this issue. 

The second issue is alterhative. It proceeds on the footing 
that bills’of lading were ‘delivered to the Export Company, but 
none thé'less, it is conténded, ‘the bills of lading in the Export 
Company’s hands didnot dispossess the respondents of their 
unpaid -vendor’s lien, or the «lien: for which they stipulated; 


-. 
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because they continued to hold the Mate’s receipt, and thus 
they had a right to immediate possession as against the appel- 
lants, so that they were entitled to sue in conversion when 
their notice of the 27th May, 1926, and their subsequent 
demands for the goods were refused by the appellants. The 
primary question thus is whether the respondents still possessed 
a right to possession, sufficient to found a claim in conversion. 
The appellants, in reply, not merely contest the contention that, 
by the possession of the Mate’s receipts, the respondents 
retained their lien, but say that the bills of lading had been 
indorsed to the Bank so as to put an end to the right (if any) 
of stoppage in transitu, and that they were bound to deliver 
the goods to the indorsees of the bills of gee) which they 
duly did. 


The learned Chief Justice on this point was in favour of 
the respondents, though, as already stated, he ordered a remand 
_ on the issue based on S. 178 of the Indian Contract Act, 1872, 
which was then in force, though since repealed in 1930. Their 
- Lordships with all deference find themselves unable to concur 
in this conclusion in the respondents’ favour. It seems to be 
based on two propositions, first that under the contractual 
terms, coupled with the retention of the Mate’s receipts, the 
respondents retained a lien or immediate right to possession, 
which was a property interest and not merely an equitable or 
. personal right or license, and secondly, that, as the indorse- 

ment of a bill. of lading passed no better title than the indorser 
had, the indorsement and transfer to the Bank passed no 
greater rights than thé Export Company had, so that the Bank 
could not claim delivery from the shipowners in defeasance of 
the respondents’ possessory title. It is, however, clear that the 
conclusion of Sir George Rankin, C.J., depended on his view 
that the respondents had a right in law to immediate possession: 
indeed it was properly conceded before their Lordships that only 
-such a right would entitle the respondents to claim in conversion, 
‘and that.a merely equitable right or contractual right or license 
would not:do. Their Lordships agree with Sir George Rankin 
‘in his view that the general property passed to the Export 
‘Company; but. differ from him, ‘forreasons stated earlier in this 
judgment, in’his view that.a right at law to possession remained 
in the respondents: Thus the whole basis of his conclusion fails, 
It is true generally that a: bill of lading is not a negotiable 
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instrument in the sense that a bill of exchange is, and that the 
transferee of a billof lading does not get a better title than 
his transferor. But while that is true of title in law, it cannot 
be asserted in regard to equitable rights. The legal right 
given by a possessory lien can indeed be distinguished from 
the general legal property in a thing. This is illustrated by 
Pease v. Gloahect., That case however also illustrates the dis- 
tinction between legal and equitable rights. The documents of 
title in that case had been obtained by fraud from the lawful 
possessor, who had not the general property which belonged 
to those guilty of the fraud. It was held that an indorsee 
from those latter persons in good faith for value got a good 
title, and not a merely defeasible title, and in that sense got a 
better title than his transferors whose possession was defeasi- 
ble. This is the general rule where the transferor has a title 
defeasible for fraud, but the transferee takes in good faith 
and for value. Another illustration of an equitable right 
which is defeated by the transfer of a bill of lading to a bona 
fide indorsee for value is the right of stoppage in transitu. It 
follows from the same general rule that the equitable lien or 
personal licence which, in their Lordships’ judgment, was all 
that remained with the respondents when the goods were 
delivered to the ship, did not affect the transferee of the bill 
of lading soas to found a claim for conversion, though it 
might indeed found a claim for breach of contract against 
the Export Company, or a claim for equitable relief against 


- them or any assignees subject to the same equities, a category 


which would not include the appellants. 


In respect of the matters discussed above, there is no 
difference in substance between English and Indian law. 


This conclusion renders it unnecessary for this Board to 
give a decision on the issue raised on the remand under S. 178. 
It seems, however, proper for their Lordships to say that, as 
at present advised, they would prefer the judgment of Buck- 
‘land, J., to that of the Court of Appeal. Even assuming that 
-the onus of proof under the section is on the appellants, it 
would seem that they discharged it by the evidence of the 
Bank, which showed that the transaction was a banking trans- 
-action of the most ordinary and normal character. If it were 
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necessary to look further, the presumption of good faith would 
complete the proof. But their Lordships are far from satisfied 
that under the section the onus would have lain with the defen- 
dants. There are in the section two separate provisoes. The 
onus of proof under the second proviso cannot, it seems, be on 
persons in the position of the defendants, and if so, it would 
seemsto follow that the onus as to the first proviso must like- 
‘wise rest in the same quarter. Otherwise an anomalous result 
would follow. Decisions under other statutes have been 
cited. But it is always dangerous to seek to construe one 
statute by reference to the words of another. It may well be 
that in this section the plaintiff who seeks to impugn what is 
ex facie a valid disposition should be held to assumethe burden 
-of showing bad faith and such other matters as the provisoes 
require to be established in the particular case. 


Their Lordships on the whole case are of opinion that the 
-appeal should be allowed, the orders of the Court of Appeal 
should be set aside, and the orders of Buckland, J., restored, 
cand that the respondents should pay the appellants’ costs in 
the Court of Appeal and before this Board. 


They will humbly so advise His Majesty. 
Solicitors for Appellants: Walton & Co. 
Solicitors for Respondents: Barrow, Rogers & Neville. 
RCC —— Appeal allowed. 
PRIVY COUNCIL. j 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT -LORD MACMILLAN, Sir SHADI LAL AND SIR 
‘GEORGE RANKIN. 


Thakur Gajendra Shah _«+ Appellani* 
` v. 
Thakur Shankar Bakhsh Singh and 
others .. Respondents. 


` 

, | Compromise ~Construction of agreement—Sums lent by estate on mort- 
.gage—Large amounts outstanding— Power ta tenant for life to dispose freely 
-of principal in the event of redemption by mortgagors—-Redemption permitted 
by tenant for life for small sums—V alidity. 

` A dispute between two relatives S and R, of a deceased person as to the 
ight of succession to a taluqdar estate was compromised ‘by an agreement 

* P, C. Appeal No. Sof 1937. ae: ` 16th December, 1937. 
Oudh Appeal No. 22 of 1934. 
107 
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which provided that R was to be tenant for life of the villages owned by the- 
estate, and that after her death they were to become the property of S. It 
was further provided, with regard to several properties which stood mort-- | 
gaged to the estate with possession, that, if the mortgagors redeemed those` 
properties from R, or she realised the sums due under them by means of 
suits, she should have power to spend the principal and interest in any way 

she liked, although she was not permitted to transfer her rights as mort- 


gwagee. One G having got the equity of redemption from the mortgagor, R 


proceeded to accept from G a sum in redemption of certain of the mottgag- 
ed villages, for a sum representing only a fraction of the very large sums. 
outstanding to the estate on the mortgage. S became entitled to posses~- 
sion of the estate on the death of Rand then brought an action challen- 
ging the right of G to the mortgaged properties. 


Held, that the clause in question of the compromise agreement did not, 
in the circumstances and more especially in view of the restriction on trans- 
fer of the mortgagee rights, authorise the tenant for life toaccept any sum 
she pleased, however small, in redemption of the mortgages. The true mean- 
ing of the clause was that the tenant for life was given powers of disposal 
over the principal and interest of the mortgages if the mortgagors should 
redeem the mortgaged properties by paying up in full; and S was according- 
ly entitled to possession of the properties in question as against G. 


Decision of the Oudh Chief Court affirmed. 


Appeal from a decision of the Chief Court of Oudh 
(Nanavutty and Husain, JJ.), dated 21st September, 1934,. 
affirming a decree dated 2nd May, 1932, of the Subordinate- 
Judge, Sitapur, upholding an action brought by the. present: 
respondent against the predecessor in title of the present 
appellants. 


A. M. Dunne, K.C. and L. M. Jopling for Appellant. 
L. P. E. Pugh, K.C. and S. Hyam for Respondents. 


16th December, 1937. Their Lordships’ “judgment was: 
delivered by 


Lorp Macmintan.—-On the 8th April, 1923, Harihar- 
Bakhsh Singh, an infant two years of age, died in right of a. 
taluqdari estate known as Haluapur in the district of Sitapur,. 
Oudh, and certain other real and personal property. Disputes. 
arose as to the succession. between Shankar Bakhsh Singh,. 
the nearest male agnate of ‘the deceased, and Raj Kuar, the- 
deceased’s paternal grandmother. These disputes were settled: 
on terms embodied in a deed of arrangement between ‘them,- 
dated the 6th March, 1925. The question which their Lord- 
ships ` have to determine in the present appeal arises 6n the- 
interprètátion of this deed of arrangement. 
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Under the settlement, as set forth in the deed, Raj Kuar 
was constituted the tenant for life of the villages owned by 
. the deceased (with certain exceptions immaterial for the 
"present purpose), and was expressly. precluded from burden- 

ing or transferring them. On her death the villages liferented 
by Raj Kuar were to become the property of Shankar Bakhsh 
Singh (again with certain immaterial exceptions). Under 
paragraph 6 of the-deed the movable property left by the 
deceased was to remain in the possession of Raj Kuar with 
“power “to make any sort of transfer”. Paragraph 7 dealt 
with “several mortgage deeds without possession” standing in 
the names of previous owners of the estate; as to these Raj 


Kuar was empowered to utilise or -spend the principal and - 


` interest “in any way she likes”. 
Then followed paragraph 8 which has given rise to the 
present controversy. It is thus expressed :— 


“ That there are several properties also which stand mortgaged with 
possession to the estate regarding which it has been settled that if the mort- 
gagors get these properties redeemed from Musammat Raj Kuar or the 
said Thakurain Sahiba realizes the amount due under them by meansofa 
suit then she will have the same powers as regards that money and the 
interest thereon as have been laid down in para.7, but Musammat Raj Kuar 
shall have no power to transfer these mortgagee rights.” 


Under paragraph 9 it is provided that Shankar Bakhsh 
Singh “shall be entitled to and enter in possession of the entire 
property mentioned in paras. 6 to 8 which will be left at the 
time of Musammat Raj Kuar’s death.” 


The mortgages referred to in paragraph 8 fall into three 
groups. The total amount of principal thereby secured was 
about Rs.,21,0U0, and'the security subjects consisted of shares 
in certain villages of which the remaining shares formed part 
of the deceased’s estate. These mortgages had been outstand- 
ing for many years, and the rents and profits of the mortgag- 
ed subjects had-been enjoyed by the mortgagees. At the time 
of the transactions about to be narrated, the interest at com- 
pound rates ‚had accumulated to an almost fabulous amount, 
the sum outstanding in the case of one of the mortgages 
being about-three and a half crores. The equity of redemption 
of all the mortgaged properties was in Sumer Singh. 

Such being the position of these mortgages, the following 
remarkable series of transactions took place in 1930. First, 
on the 13th April of that year, Raj, Kuar executed a registered 
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deed in favour of Sumer Singh whereby she purported to 
“give back” to Sumer Singh and disencumber the mortgaged 


share in one of the villages in consideration of a payment of - ` 


‘Rs. 16,500. The sum then due under this mortgage is-stated 
to have been Rs, 2,52,704. Next, onthe 14th April, 1930, 
Sumer Singh executed a series of conveyances in favour of 
Gajendra Shah, the son-in-law of Raj Kuar, whereby he ‘pur- 
ported to convey to the latter the equity of ‘redemption of the 
mortgaged shares of the other villages for a total considera- 
tion of Rs. 2,400. Then onthe 18th September, 1930, Raj 
Kuar “returned” to Gajendra Shah the property of these 
mortgaged shares in consideration of a payment of Rs. 40,000. 
She at the same time executed a lease in favour of Gajendra 
Shah for ten years of a large number of villages appertaining 
to the Haluapar estate, but as this has been given up it isno ` 
longer of importance save as illustrating the relations between 
Raj Kuar and her son-in-law. 

On the 4th April, 1931, Raj Kuar died and Shankar 
Bakhsh Singh thereupon became entitled to enter into posses- 
sion of his rights under the deed of arrangement. Confronted 
with the series of transactions above set out, which, if valid, 
deprived him of all benefit from the mortgages with posses- 
sion, he at once initiated the present proceedings against 
Gajendra Shah and his wife and Sumer Singh, since deceased, . 
‘whose representatives have been substituted in his place. In 
his plaint Shankar Bakhsh Singh challenges the validity of the 
reconveyances by Raj Kuar of the mortgaged subjects, as 
‘being in contravention of the deed of arrangement and as 
colourable and fictitious transactions for the benefit of her son- 
in-law to the plaintiff’s prejudice. The’ Subordinate Judge at 
Sitapur upheld the plaintiff's claim and granted him a decree 
‘for possession which on appeal was affirmed by the Chief 
Court of Oudh. Gajendra Shah, the first defendant, then 


* ‘brought the present further appeal to His Majesty in Council. 


Before their Lordships, as before the Courts below, the 
contention of the appellant was that on a sound construction - 
of paragraph 8 of the deed of arrangement Raj Kuar was at 
liberty to accept any sum she- pleased, however small, in 
redemption of the mortgages in question, and that she accord- 
ingly acted validly and within her powers in accepting from 
the appellant Rs. 40,000 in redemption of the mortgages on the 
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shares of the villages of which he, the appellant, had acquired 
the equity of redemption from Sumer Singh, notwithstanding 
that Rs. 40,000 represented only a fraction of the mortgage 
moneys due. 


Their Lordships find themselves in agreement with the 
Courts below in rejecting this reading of the clause in ques- 
tion. At the time when the deed of arrangement was entered 
into, it was manifest that, in view of the vast sums outstand- 
ing, there was no reasonable prospect of the mortgages being 
redeemed, but as the mortgages formed part of the estate it 
was proper that they should be mentioned and dealt with as 


items in the compromise. In contrast with the case of the — 


mortgages without possession, it was expressly provided that 
Raj Kuar should have no power to transfer the mortgages 
with possession. She was to have the principal and interest 
thereof to do with as she liked only (1) if the mortgagors got 
the properties redeemed from her or (2) if she realized the 
amount due under the mortgages by means of a suit. 


When it is remembered that the villages had for many 
years been possessed in their entirety by the owners of the 
Haluapur estate, as to certain shares in property and as to the 
remaining shares as mortgagees with possession, it is in the 
highest degree improbable that Shankar Bakhsh Singh would 
have agreed to the mortgaged shares being left at the unfetter- 
ed disposition of Raj Kuar, for that would in effect be the 
result of permitting her to accept any sum she pleased by way 
of redemption from the mortgagois. If she was to have no 
power of transferring the mortgages, it was not likely that she 
should be empowered to extinguish them on any terms she 
might think fit to accept. In their Lordships’ view the sound 
interpretation of condition (1)—*“ if the mortgagors get these 
- properties redeemed from Musammat Raj Kuar’—is—“if the 
morttgagors redeem the properties by paying up in full the 
mortgage moneys”. lt may be said that this wasa contin- 
gency so remote as to be inconceivable. That may be so, but 
in a comprehensive settlement such as the deed embodied it 
was quite in order to cover every item of the estate, even if 
this particular provision was little more than a formality. 


Their Lordships do not find it necessary to comment on 
the character of Raj Kuar’s transactions with her son-in-law 
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and Sumer Singh beyond saying that such an interpretation of 

the terms of paragraph 8 as would authorise transactions of 

this character is not an interpretation which commends. itself 

either.as-reasonable in itself or as likely to have been intended 

by the parties to the deed when they framed it as they did. 

The transactions challenged thus cannot stand, being beyond | 
the powers of Raj Kuar under the deed oF atrangement as 

their Lordships construe it. 


Their Lordships will accordingly humbly advise His 
Majesty that the appeal be dismissed and the decree of the 
Chief Court of Oudh of 2lst September, 1934, be affirmed. 
The appellant will pay the first respondent’s costs. 

_ Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Barrow, Rogers & Neville, 


RCC Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Panpranc Row. 
Periasami Goundan .. Petitioner* in both (Accused). 


Madras Local Boards Act (XIV of 1920), S. 223—Section officer com- 
blainani—District Board Presideni’s previous sanction to launch a prosecution 
—A pplication to withdraw case—Refusal of permission wrong. 

So far as withdrawal of prosecutions is concerned, that is to say, in cases 
instituted under the Local Boards Act with the previous sanction under 
S. 223, the authority for withdrawal is conferred not by the Local Boards. 





© Act but by the Criminal Procedure Code. 


- Ina case where the complainant happened to be the section officer who 
was competent to apply to ‘withdraw the case he had instituted, he could not 
be refused the permission on the ground that he had no power to wiidtey 
but only on the merits, if any. 


Petitions under. Ss. 435 and. 439 of the Cate of Criminal 
Procedure, 1898, praying the High Court to revise the orders 
dated respectively the 24th day of July and the 22nd day of: 
June, 1937 and made in C. C. No. 272 of 1937 on the file of 
the Court of the Sub-Magistrate of Kangayam. 

V. T. Rangaswami Aiyangar and K. Desikachariar for- 
Petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following - 

OrpDER.—One of these petitions is to set aside the order of 
ie Sub- Magistrate dismissing the petition presented by the 





* Cri. R. C. Nos. 577 and 579 of ‘937, 2ist January, 193 
Cri. R. Ps. Nos. 543 and 545 of 1937." ` 
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accused praying that the complaint against him should be 
‘dismissed and he should be acquitted because there was no 
valid complaint against him as contemplated by S. 223 of the 
Local Boards.Act; in the other petition the order sought to be 
revised declined to allow the case to be withdrawn as prayed 
for by the section officer who filed the complaint on the ground 
that* he had no power to withdraw: the case as the prosecution 
was sanctioned by the President, District Board. It is clear 
from this statement of the facts that both the parties, namely, 
‘the prosecution and the accused, desire to put an end to the 
‘case but the Magistrate without giving any other reason than 
that the section officer had no power to withdraw the complaint 
has declined to put an end to the case according to the desire 
‘of both the parties. The Sub-Magistrate treated the section 
-officer as the complainant both by examining him in support of 
the prosecution and also in his order on the petition for dismis- 
‘sing the complaint holding that the section officer who was 
- examined by him was the complainant. The view of the 
Magistrate that because the prosecution was originally authorised 
‘or sanctioned by the President, District Board, only the 
President, District Board, can withdraw the complaint is not 
correct, because S. 223 of the Local Boards Act does not refer 
‘to withdrawal of legal proceedings but only to the initiation 
-of legal proceedings. So far as the withdrawal of the prosecu- 
tion is concerned, that is to say, in cases instituted under the 
Local Boards Act, the authority for withdrawal is conferred 
not by the Local Boards Act but by the Criminal Procedure 
‘Code. In this case the authority is conferred by the Criminal 
Procedure Code on the complainant. The complainant in this 
‘case was the section officer and he was competent to apply 
for permission to withdraw the case. -As the learned Sub- 
Magistrate refused to grant permission not on the merits but on 
the ground that the section officer had no power to withdraw 
I see no reason why, the permission should not have been 
` granted, , The order of the Magistrate has not expressly 
refused to grant permission but he has merely stated in his 
order that the section officer has no power to withdraw the 
‘case as the prosecution was sanctioned by the President, 
District Board. This view in-my. opinion is not justified by 
the circumstances of the present case and it is unnecessary in 
the circumstances to remit the case again to the Sub-Magistrate 
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for fresh disposal.» There is no reason why the permission 
should not be granted, and permission is hereby granted for 
withdrawing the case. The petitioner in these two petitions- 
is one and the same. He is therefore acquitted. 
K.C. ~ Petition allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
Present :—Mr, Justice Burn. 
The Sree Meenakshi Mills Co., 
Ltd., represented by Mr. K. 
Thiagaraja Chettiar . and , 





others A .. Petitioners* (Accused 1, 5, 
, 6 to 8) 
v, a 
The Assistant Registrar of Joint 
Stock Companies, Madura .. Respondent (Complainant). 


Indian Companies Act (VII of 1913), S. 76 (1)—Meeting , of 1934 
adjourned to a date in 1935—I f can be treated as a meeting also in 1935, 


S. 76 (1) of the Companies Act requires a general meeting to be held. 
once at least in every year and a meeting called for in 1934 but which was. 
adjourned to a day in 1935 cannot be treated as a meeting of 1935 so as to 
satisfy S. 76 (1). The meeting of 1935 was not a different meeting but only 
the meeting of 1934, 


Petition under Ss. 435 and 439 of the Coie of Criminal 


- Procedure, 1898, praying the High Court to revise the judg- 


ment dated the 28th June, 1937, of the Court of the Session 
of the Madura Division and made in Criminal Appeal No. 33. 
of 1937 preferred against the judgment of the Court of the 
City First Class Magistrate, Madura, dated 27th February, 
1937 and made in C. C. No. 246 of 1936. 

` Nugent Grant, for T. M. Kasturi- for Petitioners. 


K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 

The Court made the following 

OrpER.—The conviction of the company was in my 
opinion correct. S. 76 (1) of the Companies Act requires a 
general meeting to be held once at least in every year. The 
argument on behalf of the petitioners is that since the general: 
meeting called on 30th December, 1934, was adjourned to 31st. 
March, 1935, and was. held on that date, it follows that a 





“* Cri, R. C. Now 601 of 1937, 8th March, 1938, 
Erl. R. P, No. 565 of 1937. pa i 
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general meeting was held in 1934 and in 1935, and the general 
meeting held-on the 28th January, 1936, was within 15 months 
of 3lst March, 1935. This is specious, but unsound. It can 
be reduced to absurdity 'in a moment. If it were correct a 
general meeting held in 1934 could be adjourned to 1935 and 
again adjourned to 1936 and so on without limit. But that 
woultl obviously not satisfy S. 76. S. 76 demands that there 
shall be a general meeting held once at least in every year, 
that is, one meeting per year, and as many meetings as there 
are years. It does not mean that the same meeting can go on 
being held once in each year. The meeting on 31st March, 
1935, was not a different meeting from the one which began on 
30th December, 1934; it was the same meeting. S. 76 required 
that in 1935 a separate and distinct meeting should be held. 


. The- conviction of the company is therefore correct and 
the fine as reduced by the learned Sessions Judge is not 
excessive. The officers however cannot be said to have been 
“ knowingly parties to the default ” in the face of the evidence 
that they took legal advice and acted accordingly. 


I set aside the convictions of the accused Nos. 5, 6, 7 and 
8 and direct that the fines imposed on them be refunded if 
collected. 


S. V V. eee Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sik ALFRED Henry Lionen Leaca, Chief 
Justice anv MR. Justice LAKSHMANA Rao. 


Muna Sona Sundaram Chettiar .. Appellant*® (Defendant) 

y v. 

Sona Theeanna Chockalingam Chet- : 
tiar alias Nagappa Chettiar .. Respondent (Plaintif). 


Contract—Contract of service--Agreement to employ agent for a fixed 
period—Business of employer proving unprofitable—Discharge of agent 
before the stipulated period—Right of agent to salary—Mitigation of damage 
—Absence of agent for a certain period—Agent if disentitled to salary for 
that period. : ‘ 


A person was appointed as the agent of another for a period of three 
years at a certain salary. The employer finding that his business was not 
proving profitable terminated the agent’s employment before the expiry of his 
period. He failed to prove that the agent could have obtained other employ- 
ment, Further, the agent was absent for a period of four months and the 


wet 
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last period of absence was nearly nine months before his services were 


dispensed with. But the employer continued his employment. 


Held, that the agent is entitled to the stipulated salary for the full 
period agreed upon. The principle that a person must do what he can 
to mitigate damages applies to a contract of service just as itapplies to an 
ordinary commercial contract. 


The agent is entitled to salary for the total period of beinte as 
his employment continued despite his absence and the employer took ne steps 
to terminate his employment on the ground of absence.. 


Hanley v. Pease and Partners, Limited, (1915) 1 K.B. 698, relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Devakottah in O.S. No. 124 of 1928. 
`~ M. Patanjali Sastriar and T.K. Sundararaman for Appel- 
lant. 

V. Ramaswami Aiyar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The appellant was the defendant in 
the Court below. He had served the respondent as the chief 
agent of the respondent’s money-lending business at Madras, 
The contract of service commenced on the 19th November, 
1925, the appellant having executed what is known as a salary 
chit. Under the terms of the contract he was to serve the 
respondent in the capacity of chief agent of his Madras 
business for a period of three years at a salary of Rs. 7, 175. 
The respondent’s business in Madras did not prove a8 success- 


_ful as he anticipated, and on the 5th January, 1928, he 


terminated the appellant’s employment and appointed another. 
agent at a lower salary. The suit out of which this appeal 
arises was filed by the respondent for an account of the appel- 
lant’s agency. He calculated that there would be due to him 
on‘ the taking of accounts a sum of Rs. 11,923-6-0. A preli- 
minary decree for accounts was passed in due course, and on 
consideration of the Commissioner’s report a decree for 
Rs. 4,952-13-6 was passed in favour of the respondent. The 


appellant appeals against the final decree on-three grounds. In 


the first place he says that he has been disallowed his salary for 
103 months whereas he is entitled in law to ‘payment for this 
period.. In the second place he contends that. he has. been: dis- 
allowed three months’ salary, wrongly on the ground. that he 
had absented himself from Madras on private affairs. In the 
third place he says that a sum of Rs..982-9-6. was “wrongly 


debited to him in -respect of certain” pee Bouts trans- 
actions.. fe ees 
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With regard to the appellant’s claim that the lower Court 
‘was wrong in disallowing his salary for 104 months the learned 
advocate for the respondent has taken the objection that the 
suit was not a suit for wrongful dismissal and consequently no 
allowance can be given to the appellant in respect of this 
_ period. This point was not taken in the pleadings or in the 
course of the trial. It is manifest that all questions at issue 
‘between the parties in respect of the agency were gone into 
and decided in the course of the trial. The respondent’s 
complaint was that the agent had overdrawn his salary when 
he should not have done so and evidence was given on this 
question. The trial Court on the case presented by the parties 
held that the appellant had wrongly. overdrawn his salary for 
10} months, and he challenges this finding in this Court. We 
consider that he is entitled to do so. The nature of the objec- 
tion is obviously one which the Court should not take notice of 
at this late stage. 


.. The learned trial Judge disallowed the appellant’s salary 
for 10: months on the ground that the respondent was entitled 
to dismiss the appellant when he found that his business was 
not proving profitable. This is an erroneous view of the law. 
‘The respondent had entered into a contract with the appellant 
under which the appellant was to serve him in’ Madras for a 
period of three years certain, and the appellant was always 
ready and willing to carry out his duties. The real reason 
why the respondent dispensed with the appellant’s services 
after a little over two years was that he found he could get 

another agent at a lower salary. Where a person has agreed 
` to employ another he is not entitled to put an end to the 
employment simply because he finds his business is not proving 
as profitable as he anticipated.or because he finds that he can 
get somebody to perform the duties at a smaller salary. If the 
contract provides for termination of employment by notice the 
employer can lawfully terminate the employment on giving the 
required notice. In a case like the present where the employ- 
ment was for a definite period the employer is bound to pay the 
stipulated salary, unless he shows that the discharged servant 
had an opportunity of other employment, but refused to avail 
himself of it., In other words, the principle that a person 
‘must do-what he can to mitigate damages, applies to a contract 
of service just as it applies to an ordinary commercial contract. 
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The principle is concisely stated in Halsbury’s Laws of 
England, Volume 10, paragraph 143, page 113 in the PMOans 
terms :— 


“Tt isthe duty of the plaintiff to take all reasonable steps to mitigate the 
loss he has sustained consequent upon the wrongful act in respect of which 
he sues, and he cannot claim as damages any sum which is due to his own 
neglect; but he is under no obligation to injure himself, his charactet, his , 
business, or his property, to reduce the damages payable by the wrongdoer. 
The question what is reasonable for a plaintiff to do in-mitigation of his 
damages is not a question of law, but one of fact in the circumstances 
of each particular case, the burden of proof being upon the defendant.” 


In this case the respondent is in the position of the defen- 
dant. The authority for the statement that the burden of 
proof is upon the defendant is to be found in Roper v. 
Johnson! and James Finlay & Co. v. N. V. Kwik Hoo Tong 
Handel M aatschappij?. 

It has not been suggested before us that the appellant did 
anything which would justify his dismissal. . All that has been 
urged is that the learned Trial Judge was right in his view that 
the respondent could close his business at any time without ` 
regard to his obligations to the defendant. This is clearly 
wrong, and as it has not been shown that the appellant could 
have obtained other employment he is entitled: to payment for 
the full period of three years. T should mention that at one 
time it was suggested that the respondent had offered him 
employment at Rangoon and that he refused to go there after 
agreeing to do so. The record does not show that he ever did 
agree to go, but it was suggested in the early part of 1927, 
that is, nearly nine months before the employment was termi- 
nated, that the appellant should go to Rangoon to look after . 
the respondent’s interests there. Nothing, however, came out 
of this suggestion. The respondent himself had to admit in 


the course of his evidence that he-did not remember whether 


the appellant agreed to go or not. But even if the respondent 
had offered the appellant employment in Rangoon in 1928, 
which he did not, we do not consider that the appellant would 


have been bound to accept. His contract was to serve the 


respondent in Madras, and it has not been shown by the 
respondent that there was other employment for the appellant 
in Madras or in any part of the Presidency.’ The position, 
therefore, is that the respondent-has failed to prove that the 








(1873) L.R. 8 C.P. 167 at 11s.. ` 2.- (1928) 2 K.B: 604 at 614, 
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appellant could have obtained other employment, and having 
failed in this respect the appellant is entitled to his salary for 
the full period agreed upon. Accordingly we allow him his 
salary for the period from the 5th January, 1928, when his 
services were terminated, to the end of the agreed period of 
. three years. 


Coming now to the disallowance of salary for three 
months on.the ground that the appellant had absented himself 
from Madras, I would point out that no suggestion has been 
made that the appellant ever neglected his employer’s interests 
or in any way failed to perform his duties. It is true that he 
was away from Madras for a total period of four months. He 
was compelled to leave Madras on account of ill-health for 
13 months and on another occasion he was away for 26 days 
owing to the death of his son-in-law, but during this period 
he transacted business on behalf of his principal. The other 
periods were periods of two or three days. It was the practice 
of the appellant to inform his employer that he was going 
away, and except in one letter, Ex. CLI, there is no suggestion 
‘of objection. In the exhibit referred to, the criticism can 
hardly be described as an objection. This particular letter 
related to a short period of absence without previous intima- 

‘tion. What is important is that in spite of the appellant being 
away the respondent took no steps to terminate his employment 
on the ground of absence: When he did terminate his employ- 
ment it was on another ground. And what is more, the last 

` period of absence was in March, 1927,. nearly nine months 
` before the appellant’s services were dispensed with for the 

.teason which I have indicated. Assuming that the respondent 
was entitled in law to dispense with the appellant’s services on 
the ground of his absence from Madras, he did not choose to 
do so, but continued his employment. Having continued the 
employment he is liable under his contract to pay the agreed 
wages. In this connection 1 will quote the following passage 
from the judgment of Lush,]J., in Hanley v. Pease and Partners, 
Limited1: T - 

“Assuming that there has been a breach on the part of the servant 
entitling the master to dismiss him, he may if he pleases terminate the 


contract, but he is not bound to do it, and if he chooses not to exercise that 
right but to.treat the contract as a continuing contract notwithstanding the 





1. (1915) 1 K.B. 698 at 705. 
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misconduct or breach of duty of the servant, then the contract is for all 
purposes a continuing contract subject to the master’s right in that case 
to claim damages against the servant for his breach of contract. 

Having elected to treat the contract as continuing it was continuing. They 
might have had a right to claim damages against the servant, but they could 
not justify their act in suspending the workman for the one day and refusing. 
to let him work and earn wages. 


In the present case thete was no Een that the appel-' 
lant had broken his contract and it was not terminated because 
of absence from Madras. His employment therefore continued 
despite his absence. The learned Trial Judge allowed. the 
appellant’s salary for one month of absence, but he is entitled 
to salary for the total period. Therefore, he will be 
paid his salary for the three months which have been 
disallowed.. 


The only other question which remains to be decided 
is whether the appellant was wrongly ‘debited in respect of 
Rs. 982-9-6 in connection with the piece goods business. The 
appellant says that this piece goods business was that of his 
principal and the respondent denies this. We consider that 
the appellant has failed to prove that it was his principal’s. 
business. All that we know is that the appellant sent to 
Rangoon two consignments of piece goods and he entered the 


expenses in his principal’s books. A sum of Rs. 1,154-5-6 was. 


subsequently remitted from Rangoon to Madras as being part 
of the sale proceeds. The sum of Rs. 982-9-6 represents the 
difference between this sum of Rs. 1,154-5-6 and the cost of 
the goods. The appellant, therefore, would have his principal - 


„held liable for the loss on the transaction. Before he can | 


succeed in this contention he must show that the business was 
in fact his principal’s. As I have said he has failed to do so, 
and therefore the trial Court was right in debiting this sum to 
the appellant and not to the respondent. 


The fesult is that the appellant has succeeded on two out. 
of his three objections to the decree of the lower Court, and 
the decree will be modified to this extent. The appellant will 
be entitled to costs calculated on the amounts in respect of 
which he has succeeded and will pay. costs on the amount in 
respect: of which he has failed. ; 


a 


K. Coo — Decree modified: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
a ‘Present:—Mnr. Justice Horwitt. 
Saravana Mudaliar . .. Appellant*. ape. 

i J. l 
Singaravelu Mudaliar minor by. 

mother and next friend Sin- : 

-nammal Achi .. Respondent (Petitioner 

. and Respondents 2, 7 

and 8—Plaintiff and 

Defendants 2,7 and 8). 


Receiver—Suit for partition—Minor plaintif excluded from enjoyment 
of income-—Circumstances justifying appointment of receiver. 


In general a receiver will not be appointed merely because a member of a 


family files a suit for partition but there may be circumstances which will 
justify the passing of such anorder. Where the plaintiff who was a minor 
was shown to be entitled to a half share of the property and it appeared that 


the conduct ‘of the first defendant had made it impossible for him in the past , 


to get his share of the produce of the lands, and ‘it further.appeared that in 
spite of any precautions taken by the Court the plaintiff would not be able to 
secure his fair share in the income of the property, 


Held, that it was a proper case where an Brendes for the appointment of 
a receiver should be made.. : 

Appeal against the order of the. District Court of East 
' Tanjore, dated 10th January, 1938 and made in I.A. No. 174 
of 1937. in O.S, No. 11 of 1936. 

K. Bashyam Aiyangar ‘and K. Venkataraman for Appel 
lant. 


K. Rajah ‘Aiyar and K.S. Desikan for Respondent. 
The Court delivered the following 


. JUDGMENT. —This is an appeal against the order of the 
District Judge of East Tanjore appointing a receiver. 
; In general, a receiver will not be appointed merely because 
a member of a family files a suit for partition, but there are 
certain circumstaricés éxisting which justify the order passed 
by the lowér Court. The plaintiff is entitled-to as much as a 
half of the property;.and the quarrels in the family and the 
conduct of the first defendant have made it impossible for him 
‘in the past during the pendency of the suit to get his fair share 
of the ` harvest; and it seems probable that in spite of any 
precautions taken, by the Court, the eae will not be.able to: 
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secure his fait. share in the income from the property so long 


-as it remained in the-hands of ithe first defendant. The plain- 


tiff is a minor who-has:to depend upon his mother’s relatives 
for the safeguarding of his interests. z 

The lands are situated only two miles from Negapatam; 
and the receiver seems to have been ‘appointed: only to harvest 
the ‘existing crops. `A- part of that duty he has. alfveady 
‘performed. ‘It: is hoped that the suit will be disposed of 
before further agricultural operations take place; and if not 
the trial Court will-doubtless'take account of the situation 
from time to time in considering ‘what course should be 
adopted i in the future. ` ae 

The appeal is dismissed with costs. 

B. V.V. © en Appeal dismissed. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


‘PRESENT :—MR. JUSTICE VENKATARAMANA Rao AND Mr. 
JUSTICE SToDART. 


The Pollachi Transport, Ltd, Coit: : 
batore, by General Manager Mr. G. D. 


t 


Naidu, Coimbatore . ` Appellants 
Arumuga Kounder ee or Respondent. 


_ Workmen's Compensation Act (VIII of. 1923), S. 10 (1) proviso and 
Sch. I1, S.2 (1)—Claim for compensation filed beyond the period of limita- 
tion—Discretion of na ram testament onductor of a motors whether a 

‘workman ’, i 5 ; 

. If the commissioner has taken the fact:ofa man’s illness; his being a 
‘complete wreck after his discharge from the hospital and all the other cir- 
cumstances into consideration-in'coming to thé conclusion that there was 
sufficient cause which enabled him to exercise the discretion conferred upon 
him under the proviso to S. 10 (1) of the Workmen’s Compensation Act and 
has also found no reason to disallow the claim for compensation of the work- 
man, the rule of limitation on the ground of the institution of the suit beyond 
the six months after the occurrence of the accident, cannot prevail, 

With regard to the question whether the claimant who was only. a con- 
ductor of a motor bus in the employ: of the appellant company could be 
termed a‘workman’ within the meaniig of S. 2 (1) of Sch. II of the ‘Act. 

Heli, that the duty of the conductér is not merely to sit in ‘the car and 
issue tickets, but he has to see to the safety of. the. passengers in getting in’ 
and getting.out, to the starting of the car'and the. stopping of the car at con- 
venient places and co- operate with the driver in the proper running of the 
car throughout" the journéy. ‘ Theréfore he ‘is’ as much ‘concerned with the 





* Cl M.A. No, 222 of 1936. = -` Mth December,-1937. 
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operation of the mechanically propelled vehicle as the driver within the mean- 
ing of that clause. Hence he is a workman within the meaning of the Act. 
Nanda Kumar v, Pramatha Nath, (1937) 42 C.W.N. 123, followed. 
Appeal against the order of the Court of the Commis- 
sioner for Workmen’s Compensation, Madras, dated 8th 
April, 1936 and made in W. C. Case No. 190 of 1935. 


V.Ramaswami Aiyar for K. Rajah Aiyar for Appellant. 
Parakat Govinda Menon for Respondent. 
The judgment of the Court was delivered by 


Venkataramana Rao, J.—This appeal is under S. 30 of the 
Workmen’s Compensation Act against an order granting com- 
pensation to the respondent for an injury he suffered while he 
was doing the duties of a conductor in a vehicle belonging to 
the appellant-company which plied from Palghat to Pattan- 
cheri on the 13th March, 1935. 


So faras the amount of the award is concerned, it has 
not been challenged before us. Two points were argued before 
us by Mr, V. Ramaswami Aiyar, the learned counsel on behalf 
of the appellant-company. One is the question of limitation 
and the other is that the respondent is not a ‘workman’ within 
the meaning of the Workmen’s Compensation Act. In regard 
to the question of limitation, his point is that while the acci- 
dent took place on the 13th March, 1935, the claim to com- 
pensation was instituted on the 12th December, 1935 and notice 
of compensation was given only on the 6th November, 1935. 
It is true that under S. 10 (1) of the Act, notice of the acci- 
dent must be given as soon as practicable and the claim must 

‘be instituted within six months of the occurrence of the 
accident. But there is a proviso which provides: 

“ That the Commissioner may admit and decide any claim to compensa- 
tion in any case notwithstanding that the notice has not been given or the 
claim has not been instituted, in due time as provided in this sub-section, if 
he is satisfied that the failure to so give the notice or institute the claim, as 

the case may be, was due to sufficient cause.” 

The learned Commissioner has taken the fact of the man’s 
illness, his being a complete wreck after his discharge from the 
hospital and all other circumstances into consideration in 
coming to the conclusion that there was sufficient cause which 
enabled him to exercise the discretion which is conferred on 
him under the proviso and he did not see any reason to dis- 
allow the claim. We see no reason to differ from his conclu- 
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sions on this part of the case. We, therefore, overrule the plea. 
of limitation. , 

The second contention is that having regard to the defini- 
tion of S. 2 (1) of the Act taken in conjunction with Sch. II, 
cl. (1), the respondent is not a “workman” because he could 
not be said to bea person connected with the operatipn or 
maintenance of a mechanically propelled vehicle. We are not 
inclined to agree with this contention either. The word 
‘operation’ incl. (1) of Sch. II means the working of the 
vehicle. So far as the duties of a conductor in this case are 
concerned, there is evidence that his duties are not only to 
issue tickets, to collect fares, sign time sheets at Police 
Stations but also, as admitted by D. W. 1, to look after the 
convenience of the passengers, their luggage arid generally 
do all that is prescribed in the Motor Vehicles Rules. Apart 
from any question of evidence, the duty of a conductor is not 
merely to sit in the car and issue tickets but he has to see to- 
the safety of the passengers in getting in and getting out, to 
the starting of the car and the stopping of the car at con- 
venient places and co-operate with the driver in the proper 
running of the car throughout the journey. In our opinion, 
he is therefore as much concerned with the operation of the 
mechanically propelled vehicle as the driver is within the 
meaning of that clause. The question whether the conductor 
of an omnibus is “workman” within the meaning of the Act 
was recently considered by a Bench of the Calcutta High: 
Court and they have taken the same vie.7 as we have taken.. 
(See Nanda Kumar v. Pramatha Nathi.) As observed in 
that case, the presence of a conductor is not only desirable 
but is really necessary and is indeed obligatory forthe purpose 
of the proper working of the bus. We are therefore of the 
opinion that the respondent is a ‘workman’ within the meaning 
of the Act. 


In the result, the appeal fails and is dismissed with costs. 


K. C. —_— Appeal disinissed.. 





1. (1937) 42 C.W.N. 123. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HorwILL. 


Thiagaraja Aiyar .. Appellant® (1st Defendant) 
v. 
Narayanaswami Pillai and 
others .. Respondents (Plaintiff and 


Defendants 2 and 3). 


Mortgage—Usufructuary—Mortgagor obtaining from original owner 
property with an undertaking to pay off his debts—Usufructuary mortgagee 
in possession of property—Creditor of original owner attaching mortgaged 
property in execution of his decree-—-Whether attachment valid. 

Where a person, who had obtained certain properties by way of surrender 
from the daughter of the deceased owner of them, mortgaged usufructuarily 
a substantial portion of it to the plaintiff apart from his undertaking to pay 
off certain debts of the original owner and the consideration for the mort- 
gage was partly to discharge a debt of the late owner and partly to discharge 
the private debt of the mortgagor anda creditor of the late owner had 
obtained a decree against the daughter as wellas her surrenderee, on the 
question whether the alienation to plaintiff by way of usufructuary mortgage 
could be ignored and the same properties attached in execution, subject to 
the plaintiff’s rights, g 

Held, that the right in the property so long it had not been sold enured 
in the person who had title to it and that right could be attached by the 
creditor in execution. 


To proceed against a transferee, the creditor must establish his 
equitable right to do so in a separate suit. 


Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram in A. S. No. 24 of 1936 preferred against 
the decree of the Court of the District Munsiff of Mayavaram 
in O. S. No. 10 of 1935. 


K. Bhashyam Aiyangar and R. Viswanathan for Appellant. 
M. S. Venkatarama Aiyar for Respondents. 


The Court delivered the following 


Jupcmznt.—The third defendant obtained the property 
of the late Govinda Pillai by way of surrender from his 
daughter; but he gave an undertaking that he would pay off 
certain debts. He mortgaged usufructuarily a substantial item 
of property in favour of the plaintiff; and the consideration 
for it was partly to discharge a debt of the late Govinda Pillai 
and partly to discharge the private debt of the third defendant. 
The first defendant claimed to be a creditor of the late Govinda 


Pillai; and he obtained a decree against the daughter of 
Se es ee eee 


. *S,A, No. 91 of 1937, - : .16th March, 1938. 
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Govinda Pillai, that is, the seçond defendant, and against the 
third defendant. In execution of that money decree, he 
attached certain property said to belong to the late Govinda 
Pillai, including the property which had been usufructuarily 
mortgaged to the plaintiff. He alleged that this mortgage was 
nominal and false. The plaintiff resisted the attachment of 
this property; but was unsuccessful. He therefore filed this 
suit under O. 21, r. 63, Civil Procedure Code, to set aside the 
summary order; and it has been held by the lower appellate 
Court that this was not a nominal transaction and therefore 
passed a decree as prayed for. 

It has been argued that Exs. G and H are false documents, 
fabricated for the purposes of this litigation—and this conten- 
tion seems to have found favour with the trial Court; but the 
learned Subordinate Judge in appeal came to the conclusion 
that the principal documents filed by the plaintiff were genuine, 
true, and supported by consideration. It has been argued that 
the lower appellate Court overlooked certain evidence; but 
I find no reason to think that it was unaware of the evidence 
to which reference has been made. I am not therefore prepared 
to disturb this finding of fact of the lower appellate Court. 

The next contention is that as the third defendant had 
obtained possession of the property as the legal representative 
of Govinda Pillai and made an alienation to the plaintiff and 
that as the plaintiff knew that the debt of the deceased Govinda 
Pillai had not been completely paid off and that the considera- 
tion or part of it was not utilised for the discharge of such 
debts, the first defendant is entitled to ignore the alienation to 
the plaintiff and to attach the property in the same way as if 
the alienation had not been made. Reliance is placed on 
Greender Chunder Ghose v. Mackintosh1, in ‘which it was 
held that the law in India was the same as in England and 
that the creditors of the testator or ancestor can follow the 
land into the possession of a purchaser from the heir or 
devisee, if it can be proved that such purchaser knew (1) that 
there were debts of the ancestor or testator left unsatisfied 
and also (2) that the heir or devisee to whom he paid his l 
purchase money intended to apply it otherwise than in the 
payment of such debts. I think it has rightly been argued that 

NT LCN CNN TEN tc 


1. (1879) LL.R. 4 Cal. 897. 
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the plaintiff had a constructive knowledge—if not actual Thiagaraja 


knowledge—of the terms of the surrender, in which mention Aliyar 
is made of the debt of the first defendant and that he should Narayana- 


therefore have enquired whether the debts had been paid off. Pillai. 
It is also clear that the consideration for this alienation was 

not applied entirely for the discharge of Govinda Pillai’s 

debts; but I do not think that these facts alone entitled the 
defendant to attach the property. 


In the first place, it is clear that the scope of the enquiry 
in the execution proceedings and in the suit was confined to 
the genuineness of this transaction; and it was not argued 
either during the execution proceedings or during the present 
suit that because of the equitable principle to which reference 
has just been made, the first defendant is entitled to proceed 
against the suit property, and to ignore the mortgage. It has 
been pointed out by Varadachariar, J., in a Full Bench case of 
this Court, Kanchamalai Pathar v. Ry. Shahaji Rajah Sahibi, 
that the liability of a legal representative is a personal one up 
to the amount of the property he received from the testator or 

,last male holder. If, for example, he pays off the debts 
otherwise than from the property inherited, then the property 
of the deceased in his'hands cannot be proceeded against; that 
is, there was nothing of the nature of a charge on the property. 
It would therefore have been necessary for the first defendant 
to prove in a more satisfactory way than he has done that his 
debt was a debt of the deceased Govinda Pillai and that the 
third defendant had not already paid off debts of an amount 
equivalent to the value of the property inherited. It would 
also have been necessary to raise this issue clearly in the suit, 
in order that the parties might let in what evidence on that 
point. The issues actually framed were :— 

(1) Whether the usufructuary mortgage bond relied 
on by plaintiff is true and supported by consideration? 

(2) Whether plaintiff is entitled to the declaration 
prayed for? and 

< (3) To what relief is the plaintiff entitled? 

When the parties went to suit, it seems clear that they did . 
not intend to raise: the point which has been argued so fully in 


1, (1935)70 M.L.J. 162 at 172 (F.B.). 
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this Court; nor does this contention seem to have been argued 
in the lower appellate Court. 

Even apart from the failure to raise this point and to 
discuss it in the pleadings, I do not think the first defendant 
can succeed in this suit. It seems clear that Mr. Justice 
Pontifex, in his judgment reported in Greender Chunder 
Ghose v. Mackintosh, did not think that the question of the 
liability of property transferred to a stranger could be decided 
in execution. He says: 


“Presumably these words (the language of Ss. 252 and 203 of the then 
Procedure Code) were intended to confine the procedure under the sections in 
question to property remaining in the possession of the legal represen- 
tative, leaving the creditors to follow property improperly alienated by 
the legal representative by a separate suit. It could not be intended that 


‘property alienated should be subject to execution in a suit to which the 


alienee was not a party.” 

` It is contended that the plaintiff has intermeddled with the 
property and he is. therefore'a legal representative; but I 
cannot agree that a mere alienee from a legal representative is 
a legal representative. 

It has been held by- this Coin that a transfer that is not 
binding on a particular person can be held to be so in execution 
proceedings. For example,. a transaction that can be set aside 
under S. 53 of the Transfer of Property Act can be declared to be 
not binding on a person in the course of execution proceedings; 
but in the present instance, it cannot be said that this alienation 
in favour of the plaintiff is a void transaction or is in any way 
voidable. The right of the first defendant to proceed against 
the property which is in the plaintiff’s possession is an equitable 
tight; and before permitting the Ist defendant to proceed 
against that property, the Court would have to be satisfied that 
equitable reasons for applying the remedy existed. Clearly, it 
would not be competent for an executing Court to attach the 
property of a stranger on purely equitable consideration. 

S. 52 (1), Civil Procedure Code, gives a creditor a right 
to proceed against the property of the deceased in the hands 
of a legal representative and S. 52 (2) gives the creditor the 
right to proceed personally against the légal- representative if 
he cannot satisfy the Court that he has properly accounted for 
the aie in- his hands. It: does not-'give the creditor :a: 





1. 1879) LL R. 4 Cal. 897.: 
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right to proceed against property which is no longer in the 
hands of the judgment-debtor. To proceed against a trans- 
feree, he must therefore establish his equitable right to do so 
in a separate suit. 


The land in question has not been sold to the plaintiff, but 
only usufructuarily mortgaged. A right in that property still 
enured therefore in the 3rd defendant; and that right can be 
attached by the defendant. The part of the decree of the 
lower appellate Court which declares that the property was not 
liable for attachment by the Ist defendant is not therefore 
correct and will have to be modified by saying that it can be 
attached subject to the plaintiff’s rights. It is also pointed out 
that the decree restrains the Ist defendant by a permanent 
injunction from interfering with the plaintiff’s possession, 
although the plaintiff was not then in possession. This part of 
the decree will have to be modified by deleting the injunction 
and adding a declaration that the plaintiff is entitled to 
possession. This possession he can obtain by restitution 
Proceedings. i 


In other respects, the appeal fails and is dismissed with 
costs. 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Burn AND MR. JUSTICE STODART, 


Bojji Reddi and others .. Accused. * 

Criminal Procedure Code (V of 1898), S. 307—-Reference to High Court 
by a Sessions Judge—Verdict of jury—No disagreement between Judge and 
jury—Reference improper. 

Where a Sessions Judge is not prepared to express disagreement with 
the verdict of the jury as far as some of the accused are concerned, he 
should dispose of the case as against them. He cannot refer to the High 
Court under $. 307 of the Criminal Procedure Code the case of any one in 
regard to whom he is in agreement with the verdict of the jury. 

_ Reference under S. 307 of the Code of Criminal 
Procedure, 1898, by the Sessions Judge of Bellary Division in 
S.C. No. 23 of his Calendar for 1937. 

The accused were charged with two lots of offences, namely, 


with dacoity under S. 395, Indian Penal Code, and also for rioting 
under S. 147, Indian Penal Code. Accused 1 and 3 were also 








* Reference No. 9 of 1937. ' 15th March, 1938. 
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. charged under Ss. 148 and 397, Indian Penal Code.. The case was 


tried by the Sessions Judge with the aid of five persons who were 
a jury with regard to the offence of dacoity and were assessors 
with regard to the offence of rioting. The jury returned a 
unanimous verdict of not guilty on the charge under Ss. 395 and 
397, Indian Penal Code. The Sessions Judge did not accept the 
verdict of jury as regards accused 3 to 10 for the offence under 
S. 395. The assessors gave the opinion of not guilty for the 
offence under S. 147. The Sessions Judge passed this order: 

““T think that the verdict of the jury is unreasonable and perverse and 
that it has been proved that accused 3 to 10 committed the offence of 
dacoity under S. 395, Indian Penal Code and that the interests.of justice 
require that the verdict be set aside. I therefore do not accept the verdict 
and refer it to the High Court under S. 307, Criminal Procedure Code. I do 
not think it would be unreasonable on the evidence to convict accused 3 under: 
S. 397, Indian Penal Code. The other charge under-rioting as explained to. 
the jury was framed to cover the possibility of a bona fide claim of right, and 
while it would cover an offence included within the charge of dacoity, it 
would extend further and cover an offence not so included. The course of 
the evidence however excludes the latter possibility and leaves this charge to- 
apply only to an offence included within the charge of dacoity, and the 
result of this charge whether conviction or acquittal must be the same as the 
result of the charge of dacoity. This distinguishes it from cases referred to. 
in Pachaimuthu, In ret, and Emperor v. Chanbasappa*. in which it was held 
that ona reference of charges triable by a jury, the trial court should pass. 
orders on the charges triable by assessors, and make it impossible for me to. 
pass any order of conviction or acquittal on this charge.” 


K. S. Jayarama Aiyar for G. Gopalaswamy and P. Laksh- 
mayya for Accused. 

The Public Prosecutor on behalf of the Crown. 

The judgment of the Court was delivered by 

Burn, J—As Waller, J, observed in Pachaimuthu, 
In rel, we must decline to accept the reference which 
is premature. The learned Sessions Judge is bound to 
dispose of “the case in so far as the offences triable with 
the aid of assessors are concerned. He is not competent to 
refer the case of those offences to this Court, nor can his 
reference give this Court jurisdiction to dispose of them. 
Moreover from his letter of refererice it would appear. that the 
learned Sessions Judge is not prepared to express disagree- 
ment with the verdict of the jury so far as the first and the 
second accused are concerned. If that be so, the learned 





1. (1932) 62 M.L.J. 571: LL.R. 55 Mad. 715. 
2. ALR. 1932 Bom..61, ~ 
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Sessions Judge must dispose of the case as against them. He 
cannot refer to this Court under S. 307 of the Criminal 
Procedure Code the case of anybody in regard to whom he is 
in agreement with the verdict of the jury. The case will 
therefore go back to the learned Sessions Judge for disposal 
according to law. We may add that we have consulted the 
leartted Public Prosecutor and he has said that if this 
reference had come up for disposal to-day, he would not have 
been able to contend that the verdict of the jury is in any 
way perverse or unreasonable or against the weight of the 
evidence. 


K. C. neem Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Panpranc Row. 


Somasundaram Chettiar .. Petitioner* (Petitioner) 
V. 
A. Venkata Subbayya .. Respondent (Respondent). 


Civil Procedure Code (F of 1908), S.10—“Relief claimed’—Reference to 
subsequent suit—Stay of suit—Competence of Court to try subsequent suit. 


One of the essential conditions for the grant of stay under S. 10 of the 
Civil Procedure Code is that the Court in which the previously instituted 
suit was pending must bea Court of jurisdiction competent to grant the 
relief claimed in the subsequent suit. The words “relief claimed” in S. 10 
should apply to the suit which is to be stayed and. not to the earlier suit, 


Durgaprasad v. Kantichandra Mukherji, (1934) I.L.R. 61 Cal. 670; Bogla 
v. Khemka, (1919) 55 I.C. 254 and Manmull Khemka v. Murlidhar Bogla, 
(1919) 57 I.C. 904, referred to. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
. Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate Judge of Ananta- 
pur dated 7th August, 1937 and made in I.A. No. 49 of 1937 
in O. S. No. 22 of 1937. 


V. Ramaswami Aiyar for Petitioner. 

T. S. Narasinga Rao for Respondent. 

The Court delivered the following 

JupcMent.—The simple point raised in this petition is 
whether the Subordinate Judge of Anantapur was bound as a 


matter of law under S. 10, Civil Procedure Code, to stay the 
trial of O. S. No. 22 of 1937 pending on his file in view of 





*C. R. P. No. 1312 of 1937. - : 24th January, 1938. 
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the earlier institution of another suit (O. S. No. 280 of 1936) 
on the file of the District Munsif of Tirupur. ` 
The only point argued before me is that it is not neces- 
sary for the application of S. 10, Civil Procedure Code, that 
the Court in which the earlier suit was instituted should be 
competent to decide the subsequent suit which is to be stayed. 
On this point, I am of opinion that the weight of authority is 
against the contention of the petitioner. Even a grammatical 
construction of S. 10, Civil Procedure Code, as it stands, really 
does not support this view. The words “relief claimed” should, 
in my opinion, apply to the suit which is to be stayed and not 
to the earlier suit. This is the construction adopted in several 
decisions the effect of which is embodied in Mulla’s Commentary 
on S. 10 of the Civil Procedure Code as follows: The third 
essential condition for stay under S. 10, Civil Procedure Code, 
is that the Court in which the previously instituted suit is 
pending must be a Court of jurisdiction competent to grant 
the relief claimed in the subsequent suit. This condition as 
well as the other conditions appear to have been taken from 
Bogla v. Khemka1, which, as has been pointed out by the learn- 
ed advocate for the respondent, was decided by the very same 
judges who decided the subsequent cases reported in Manmull 
Khemka v. Murlidhar Bogla?, which was relied uponin support 
of the petitioner. In Manmull Khemka v. Murlidhar Bogla?, 
the learned judges were asked to reconsider that view in the 
eatlier case but they declined to do so. It may be that the 
argument of inconvenience would apply whether the Court in 
which the earlier suit is pending has jurisdiction or not; but it 
cannot be said that the only ground on which the Legislature 
enacted S. 10 was to avoid inconvenience to the parties and 
that that section has nothing to do with the object of the 
succeeding sections which is undoubtedly to enforce the rule of 
res judicata. The latest case on the subject is Durgaprasad v. 
Kantichandra Mukherji8, In that case, it is clearly stated at 
page 687 by Costello, J., that the real criterion to apply with 
reference to S. 10 is this :— 
“ Supposing the first suit was determined; would the position then be 
that when the second suit was instituted the matters raised in the second suit 


were res judicata by reason of the decision of the prior suit? In that way, 
the provisions of S. 10, logically and naturally, precede S. 11.” 


1, (1919) 55 I.C. 254. (1919) 57 I.C. 904, 
3, Ki LL.R. éi Cal, 670. 
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If the third condition referred to in Mulla’s Commentary 
were not insisted upon, the result would be strange, namely, 
that a very important suit in a superior Court would have to 
be stayed pending the decision of a trivial suit in a Small 
Cause Court in which the same issue might arise between the 
same parties. In any case, apart from general considerations, 
Ianf of opinion that the weight of authority is against the 
view advanced by the petitioner’s advocate and that the Court 
below did not act contrary to law in refusing to stay the trial 
of the suit. 


The petition is therefore dismissed with costs. 
B. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE STODART. 


Petition dismissed. 





Sinnammal .. Petitioner* (Appellant) 
v, i . 
Settiya Goundan .. Respondent (Respondent). 


Promissory note—Suit on—Father and son executing the note—Son 
exonerated and father alone decreed against—Execution—Son’s property 
‘cannot be proceeded against. 

Ifa person obtains a decree against the father alone exonerating the son 
-on a promissory note executed by both the father and son and tries to execute 
the decree against the property in the hands of the son, 


Held, that it will be against all the current decisions of the Court to 
succeed in the matter. The petitioner should have prayed fora decree 
against the son to the extent of the latter’s interest in the family property 
and in-the alternative, in case the son had become divided, to the extent of 
the family property which the son had got at partition and which he still 
retains. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Salem dated 
24th October, 1935 and made in A. S. No. 84 of 1935 (A. S. 
No. 108 of 1935, District Court, Salem) preferred against the 
order dated 5th March, 1935 and made in R. E. A. No. 527 
of 1934—in E. P. No. 647 of 1934—in S. C..S. No. 1614 of 
1933 on the file of the Court of the District Munsiff of 
Sankaridrug at Salem. , 


D. Ramaswamy Aiyangar for Petitioner. 


* C. R. P. No. 543 of 1936. ~ ıh February, 1938. 
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Sinnammal K.V. Sesha Aiyangar and R. Subramania Aiyar for Res- 
V. 
Settiya pondent. 
Goundan, 


The Court delivered the toilowing 

JupGMEnT.-— -The petitioner is the decree-holder. On a 
promissory note purporting to be executed by a father and a 
son and a third party she obtained a decree against the father 
only, exonerating the other two. She now tries to execute the 
decree on property .in the hands of the son and has been 
repulsed in both the Courts below. 

Tt is the fact that at the time when the debt was contract- 
ed the father and son were undivided (15th July, 1931), but 
by the time of suit (28th October, 1933), they had become 
divided. 

Petitioner’s case is that on a decree obtained after parti- 
tion against the father alone she ought to be able to proceed 
against property in the hands of the son. ‘That is against all 

the current of decisions in this Court. When the petitioner filed 
her suits she should have prayed for a decree against the son. 
to the extent of the latter’s interest in the family property and 
in the alternative in case the son had become divided to the 
extent of the family property which the son had got at parti- 
tion and which he still retained. “But petitioner got no decree 
against the son. 

Partition does not put an end to the son’s liability for a 
father’s debt; but it does put an end to the joint family as an.’ 
entity which can possess joint property and be jointly sued., 
After partition therefore if the liability of the . son is to be ` 
enforced it must be by a decree obtained. against him. 

The petition is dismissed with costs of the respondent.. 

K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE, VENKATARAMANA Rao. 
Narapa Reddi Sesha Reddi.. Appellant*, (Accused—Prisoner). 





Narapa Penal Code (XLV of 1860), Ss. 218 and 219—Village Munsif being Judge 

Reddi of Village Court—False entries in register of suits—No pending judicial bro- 
oon ceeding or verdict—Nature of offence committed. 

ln re. The charge against the accused, who was a Village Munsiff anda Judge 

of the Village Court, was that he being a Village Judge charged with the 

° preparation of the register of suits filed in his Court framed that register in 





————— a 
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a manner which he knew to be incorrect, namely, by making an entry 
therein that a certain suit had been filed when in fact it was not so filed and 
also by making an entry of a judgment purported to have been pronounced 
when it was not in fact pronounced. There was, however, no judicial 
proceeding or pronouncement of an order. 


Held, that the accused was guilty of an offence under S. 218, Indian 
Penal Code, but not of an offence under S. 219 of the Penal Code. 


Essentials of an offence under S. 219, Penal Code, pointed out. 


Appeal against the order of the Court of Session of the 
Cuddapah Division in C. C. No. 17 of 1937. 


K. S. Jayarama Aiyar and P. Basi Reddi for Appellant. 
A. S. Sivakaminathan for the Crown. 


The Court delivered the following 


-JupcmMent.—The appellant Narapa Reddi Sesha Reddi 
was chared before the learned Sessions Judge of Cuddapah 
with having committed offences under Ss. 218 and 219, Indian 
Penal Code, for framing an incorrect record or writing with 
intent to cause lossor injury to one Chemarti Venkatasubbayya, 
P. W. 3, in the case, and for pronouncing a verdict which he 
knew to be contrary to law, and for offences under Ss. 466 and 
474, Indian Penal Code, for forgery of a record of a Court of 
Justice and using a document as genuine knowing it to be not 
genuine. During the course of the trial the learned Public 
Prosecutor in the Court below did not press the charges under 
Ss. 466 and 474, Indian Penal Code, and the accused was 
acquitted in respect of those charges. The learned Sessions 
Judge, on a discussion of the entire evidence in the case, came 
to the conclusion that the accused was guilty of the offences 
under Ss. 218 and 219, Indian Penal Code, and sentenced him 
to ‘one year’s rigorous imprisonment in respect of each of the 
charges, the sentences to run concurrently. He differed from 
the opinion of the assessors who thought that the accused was 
not guilty of any of the said offences. 


The accusedis the Village Munsif of Mannur and as such 
a Judge of the Village Court of that village. The charge 
against him is that on the 12th September, 1934, he caused an 
entry Ex. B-1 to be made in the Suit Register Ex. B to the 
effect that a suit (V. C. No. 19 of 1934) was filed by two 
‘persons, Nagiah and Narayanaswami, P. Ws. 5 and 4, against 
the said Chamarthi Venkatasubbayya (P. W. 3) for recovery 
of a sum of Rs. 26 being the principal and interest due by him 
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to them on account of the articles purchased in the shop of 
those two persons on the 20th October, 1932, that the accused 
caused a false return onthe summons purporting to be issued to 
him to the effect that the summons though tendered to the said 
Venkatasubbayya (P. W. 3) he declined to receive it and that 
on the strength of this return he purported to pass a decree 
Ex. B-2 against the said Venkatasubbayya (P. W. 3) on the 
29th September, 1934, for the sum of Rs. 26 with future 
interest at 0-8-0 per cent. per mensem. Ex. C dated 14th 
September, 1934, is the said summons and .Ex. C-1 is the 
endorsement on the summons. The person who is supposed 
to have served the summons is P. W. 7 and lie subscribed his 
name to the endorsement which is in the handwriting of 
P. W.8. A year thereafter, the accused purported to issue.a 
notice Ex. D to P. W. 3 to show cause why the decree passed 
against him should not be executed. The notice Ex. D is dated 
7th September, 1935, and the return on it Ex. D-1, dated 20th 
September, 1935, is to the effect that P. W. 3 declined to 
receive the same and hence a copy of the notice was affixed to 
the wall of the house; the notice was again said to have been 
served on the 29th September, 1935, and the endorsement _ 
Ex. D-2 was to the same efiect, namely, that P. W. 3 declined 
to receive the same, and hence a ,copy of the notice was 
affixed. The endorsement Ex. D-1 is signed by P. W. 9 and 
the endorsement Ex. D-2 is signed by P. W. 8. The accused 
subsequently sent a notice Ex. E dated 4th December, 1935, 
which was actually served upon P. W., 3 on the 7th December, 
1935, and the endorsement on it Ex. E-1 was made by P. W.8. ` 
On receiving the notice, P. W. 3 went and enquired of 

P. Ws. 4 and 5 as to whether they did file a suit against him 
and they replied in the negative. He got from them affidavits 

Exs. J and K and instituted a complaint Ex. A before the 

District Magistrate of Cuddapah on which proceedings against 

the accused were taken with the sanction of the Local Govern- 

ment. The motive for the offence as alleged by the prosecu- 

tion is that P. W. 3 obtained a decree against the accused in 

S. C. No. 256 of 1934 on the file of the District Munsif’s 

Court, Nandalur, and in execution thereof he had him arrested 

when he paid a portion of the amount due and executed a 

security for the balance and he desired to retaliate. This was 

before the 12th September, 1934, and the accused paid the 
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amount of the decree in instalments and finally on the 20th 
September, 1935, he paid Rs. 10 in cash, got a remission of 
Rs. 2-12-0 and obtained full satisfaction of the decree from 
P. W. 3. The intention of the accused in making these entries 
in the Suit Register was to cause loss to P. W. 3 by having his 
movable property attached in execution of the decree which 
the ‘accused purported to pass and thus cause disgrace to 
P. W. 3. The case as alleged by the prosecution is proved 
by P. Ws. 3 to 9. P. W. 3 denied any indebtedness to P. Ws. 4 
and 5 and P. Ws. 4 and 5 denied that they had any dealings 
‘with P. W. 3 or that P. W. 3 was indebted to them in respect 
of any such dealings or that they filed any suit or obtained a 
decree against P. W. 3. The evidence of P. W. 8 is that he 
wrote the endorsements (Exs. C-1, D-1 and D-2) attributed 
to him at the dictation of the accused and that the recitals in 
the endorsements are all incorrect. P. W. 7 also similarly 
stated that he was persuaded to subscribe to Ex. C-1 by the 
accused. The defence is that P. Ws. 4 and 5 did file a suit, 
that the records relating thereto were received by them on the 
9th December, 1935, on the representation that P. W. 3 wanted 
to settle the matter with them and believing in that represénta- 
tion he returned the plaint, order, judgment and the plaintiff's 
deposition and they were not returned subsequently, that 
taking advantage of this, this prosecution was launched against 
him at the instance of P. W. 6, his enemy, and the said enmity 
is alleged to have been due to a District Board election contest 
which took place between them, and that the practice of 
` returning the records obtained in his Court and though it is 
irregular, there were several instances where the records were 
taken by the parties for the purpose of settlement. The learned 
Sessions Judge has. accepted the evidence for the prosecution 
and found that the alleged District Board election took place 
somewhere in 1932 and it could hardly furnish a motive for 
the launching of this prosecution. The learned Sessions Judge 
went into the probabilities of the case and thought that it was 
hardly likely that P. W. 3 a well-to-do person, could have 
borrowed articles for the small sum of Rs. 26 from persons 
like P. Ws. 4 and 5 and kept the debt outstanding for such a 
length of time. There is one other matter which the learned 
Sessions Judge might have adverted to, namely, that if as 
alleged in the endorsements on the summons and the notices 
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P. W. 3 was actually served with the notice of summons of 
the suit and the notice of the intended execution, P. W. 3 
would not have kept quiet without satisfying the debt when he 
must have known that the failure to comply at any rate with 
the requisition to show cause why the decree should not be 
executed would entail attachment of his movable property 
without any further notice. Nothing has been alleged against 
P. Ws. 4 and 5 as to why they should perjure themselves. 

Mr. Jayarama Aiyar very strongly contends that P. Ws. 4 
and 5 admitted in the witness-box that they were not quite 
intimate with the accused and if so, is it likely or probable 
that the accused would have thought of causing an entry to be 
made in the names of those two persons as plaintiffs for the 
object he had in view? No doubt, this is an argument which 
deserves some consideration, but it cannot outweigh the weight 
of the overwhelming evidence against the accused. It might 
be that the accused thought that they might be got at and that 
there would be no difficulty in persuading them to help him in 
his object; but the fact that it is not possible to understand 
why the accused hit upon these two persons as intending plain- 
tiffs is no reason to discredit the testimony of the prosecution. 

One other argument which has been advanced by Mr. 
Jayarama Aiyar is that if the accused had really intendėd to 
do harm to P. W. 3, would he have served the notice Ex. E 
and would it not have been more likely that he would have 
caused a similar return as in Ex. D-1 and got an attachment 
issued? It may be that the accused never anticipated that 
P.W. 3 would go and consult P. Ws. 4 and 5 and he naturally 
thought that on receipt of the requisition P. W. 3 might seek 
his aid when he intended that he might have his turn of 
subjecting P. W. 3 to some sort of disgrace, if he failed to 
comply with the decree. 

Another argument advanced by Mr. Jayarama Aiyar is 
that it is not likely that by the entries alleged, any injury could 
be caused to P. W. 3 without the co-operation of P. Ws. 4and 
5, because before any attachment of movable property could be 
effected, they should be pointed out by the decree-holders. I 
do not think there is any difficulty so far as this is concerned. 
The application for execution need not bein writing. The 
accused can send somebody purporting to be on behalf of the 
decree-holders to point out the properties which were intended 
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to be attached. The question is not whether the accused will 
be able to accomplish the object he had in view but whether he 
made the entries in question with the intention to cause or 
knowing it to be likely that he will thereby cause loss and in- 
jury to P. W. 3. There can be no doubt that the existence of 
such a decree would certainly cause loss or injury to P. W. 3 
in that either he will be obliged to pay the sum of Rs. 26 or 
his movable property is liable to be attached in execution of 
the said decree. No doubt, no detriment has been caused to 
P. W. 3 in this case and it is very likely that he could not have 
caused any, if P. Ws. 4and 5 were not willing to co-operate 
with him and their co-operation seems to be very unlikely 
having regard to the evidence given by them during the course 
of the trial. But the fact that the accused conceived a foolish 
plan of injuring P. W. 3 in retaliation of the disgrace inflicted 
upon him by his arrest is no ground for exculpating him from 
the offence which he has committed. 


The question is what is the offence which the accused 
must be said to have commitied? Is he liable under both the 
Ss. 218 and 219, Indian Penal Code. On the facts as found 
there can be no question that the accused is liable under S. 218, 
Indian Penal Code. But is he also liable under S. 219, Indian 
Penal Code? The gravamen of the charge against the accus- 
ed isthat he being a Village Court Judge charged with the 
preparation of the register of suits filed in his Court framed 
that register in a manner which he knew to be incorrect, name- 
ly, by making an entry therein that a certain suit had been 
filed when in fact it was not so filed and also by making an 
entry of a judgment purported to have been pronounced when 
it was in fact not pronounced. This will bring him directly 
within S. 218; but in order to render him liable also under 
S. 219, it must be established that he made a report or pro- 
nounced an order, verdict or decision ina judicial proceeding 
which he knew to be contrary to law. The essence of the 
offence under that section is (1) that there must be a judicial 
proceeding, that is, a proceeding actually commenced and pend- 
- ing, wherein a party claims relief against another and invites 
the decision of the Court in regard thereto and not a fictitious 
one where there is no party litigating, and (2) that there must 
be the making of a real report ora real pronouncement of an 
order, verdict or decision. In this case there is no judicial 
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proceeding at all; everything was a make-believe; there is no 
making of a report nor a pronouncement of an order, verdict 
or decision except the making of an entry of such a pronounce- 
ment having been made when in fact it was not so made. The 
accused therefore in my opinion cannot be convicted under 
S. 219, Indian Penal Code, and it was very fairly conceded by 
the learned Public Prosecutor that it is so. 


The only question that remains is as regards the sentence, 
Mr. Jayarama Aiyar submitted that in view of the accused 
having been acquitted under S. 219, Indian Penal Code and 
having regard to the circumstances adverted to by him, he 
would press for a lenient sentence. I heard the learned Public 
Prosecutor and he put it to me that the infliction of a heavy 
fine having regard to all the circumstances of the case might 
satisfy the ends of justice and that an award of a fine of 
Rs. 500 would be an adequate one. I may also note that the 
learned Sessions Judge was also inclined to take a lenient view 
in regard to the punishment. I therefore acquit the accused . 
under S. 219, Indian Penal Code, confirm the conviction under 
S. 218, Indian Penal Code and sentence him to pay a fine of 
Rs. 500; in default, to undergo six months’ simple imprison- 
ment. Time two weeks for payment of the fine from the date 
of this order. I direct the bail bonds to be cancelled. 


B. V. V. ——— Sentence modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE STopart. 


Alagar Raja and another .. Petitioners* (Assignees) 
v. 
Narayana Raja and another .. Respondents (Appellant and 


Respondent in S. A. 
No. 577 of 1934 on the 
file of the High Court). 


Civil Procedure Code (V of 1908), O. 22, r, 10—"Suit may, by leave 
of Court, be continued” —Second appeal—Assignees of mortgage applying to 
be brought on record to continue second appeal—Meaning of clause. 

Where the question for consideration in a second appeal was whether 
the order of the courts below in the matter of marshalling was correct and 
that question had been settled between the parties by a compromise and - 
during the pendency of the suit in the trial Court the petitioner had taken an 








* C,M.P. No. 165 of 1938, 8th March, 1938, 


I > THE MADRAS LAW JOURNAL REPORTS. 883 


assignment from the plaintiff of the mortgages and therefore applied to 
continue the second appeal. 


Held, that under O. 22, r. 10 the clause that “the suit may, by leave of the 
Court, be continued” means a'so that the appeal and second appeal arising on 
the decree in the suit may be continued by or against the person who has 
acquired the interest. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to add 
the petitioners (1) Alagar Raja and (2) Pethu Raja as party 
respondents in S. A. No. 577 of 1934 preferred to the High 
Court against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in A. S. No. 74 of 1933 (O. S. 
No. 292 of 1931, District Munsiff’s Court, Srivilliputtur). 

N. R. Raghavachari for K. Aravamuda Aiyangar for 
Petitioners. 


V. Ramaswami Aiyar, K. V. Sesha Aiyangar and R, 
Subramania Aiyar for Respondents. 


The Court made the following 


OrpEr.—The question for decision in this petition arises 
in connection with a second appeal the parties to which have 
reported compromise in the matter. The petitioners whose 
petition I shall describe presently have applied to be brought 
on the record and to defend the second appeal in lieu of the 
respondent in the appeal. They claim to be entitled to do this 
under O. 22,r. 10, Civil Procedure Code, namely, on the 
ground that they have acquired an interest in the subject- 
matter of the suit which is in danger of being injured by the 
proposed compromise of their transferor, the respondent. The 
facts of the case are as follows :—The plaintiff in this suit had 
three successive mortgages on the same items of property, 
namely, S. No. 80 measuring 93 cents, S. No. 79 measuring 17 
cents, and another piece of land and a house. These two 
latter items are not particularly specified in the pleadings and 
their identity is not of any importance. The plaintiff in the 
suit, as I have said, was the mortgagee of this property by 
mortgages dated 13th September, 1923, 3rd August, 1927, and 
lastly a mortgage of a later date which is not now apparent 
from the papers in the case. The first of the plaintiffs’ mortgage 
was for Rs. 1,500, the second was for Rs. 800, and third was 
for Rs. 210 and we have the plaintiffs’ statement in his plaint 
to the effect that on the date of the suit, that is to say, in 1931 
these three mortgages amounted to Rs. 4,000. The defendant 
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Alean was a man entitled in respect of a mortgage which was prior 
A to all the foregoing mortgages. The mortgage extended over 


Nevayana S. Nos. 80 and 79 and it comprised two other S. Nos. which 
are not the subject of the three succeeding mortgages. The 
original mortgagee had obtained a decree on his mortgage and 
assigned it to the defendant. The amount of that decree was 
Rs. 375 if paid before the 13th August, 1929, and Rs. 620 if 
paid otherwise. It will be observed that even assuming 
that nothing has been paid on this mortgage, the amount due 
on it is only Rs, 620 as on the 13th August, 1929 and I would 
also observe that the two S. Nos. which were included in the 
subsequent mortgages are exactly half the extent of land 
mortgaged in the first mortgage. S, Nos, 80 and 79 are in the 
aggregate l acre 10 cents, The other two S, Nos, comprised 
in the first mortgage are of the same extent, 


Coming to the plaintiffs’ suit the object of it was to 
obtain a declaration that the assignment of the decree on the 
first mortgage to the defendant was purely nominal and 
fraudulent since as a matter of fact the said decree had been 
discharged. The learned District Munsiff of Srivilliputtur 
held against the plaintiff on this point but he also held that the 
plaintiff was entitled in equity to ask that his properties, viz., 
S. Nos. 80 and 79 should be sold last. The Court evidently 
meant that the properties which were comprised in the three 
subsequent mortgages in favour of the plaintiff should in any 
execution proceedings taken by the defendant be put up for 
sale only after S. Nos. 48 and 49. ‘It should be remembered 
that S. Nos. 48 and 49 are not included in any of the 
subsequent mortgages. This decision was appealed against by 
the defendant, representative of the Ist mortgagee. He 
objected to the decision of the trial Court in respect of the 
order by which the plaintiff was given the benefit of marshall- 
ing and his appeal was dismissed. He is the appellant in this 
second appeal and the respondent is the plaintiff in the suit. 
The validity of the lst mortgage is now no longer in question. 
The only question for consideration in the second appeal was 
whether the order of the Courts below in the matter of 

° marshalling was correct and that question has been settled _ 
z between the parties, by their arriving at a compromise, The 
compromise is evidenced by a memorandum signed by the 

patties and by their learned advocates and it is to the effect 
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that the plaintiff in consideration of a cash payment of Rs. 410 
agrees that the defendant shall execute his decree by selling 
the property in any order he likes. 

Now coming to the position of these petitioners, they 
during the pendency of the suit in the trial Court took an 
assignment from the plaintiff of the first two of the plaintiffs’ 
morfgages, that is to say, the mortgages of 1923 and 1927 the 
face value of which is Rs. 2,300. They apply to be allowed to 
continue the second appeal since of course the order for 
marshalling which the plaintiff has obtained is very much in 
favour of these petitioners. The only question I have to 
decide is whether these parties who now claim to continue the 
second appeal can be allowed to do so. The case, as I have 
said, appears to be governed by O, 22, r. 10, Civil Procedure 
Code, which is as follows :— 

“In other cases of an assignment, creation or devolution of any interest 


during the pendency of a suit, the suit may, by leave of the Court, be 


continued by or against the person to or upon whom such interest has come 
or devolved.” 


It seems to me that there are. two questions for decision 
arising out of the terms of this section. The first is, does the 
suit include an appeal and second appeal following on decree. 
Sub-S. (2) is: 

“The attachment of a decree pending an appeal therefrom shall .be 


deemed to be an interest entitling the person who procured such attachment 
to the benefit of sub-r. (1).” 


It appears to me that in sub-r. (2) the benefit indi- 
cated was the right to oppose or support the pending 
appeal. I think therefore that in O. 22, r. 10 the clause “the 
suit may, by leave of the Court, be continued” means also that 
the appeal and second appeal arising on the decree in the suit 
may be continued by or against the person who has acquired 
the interest. 

The second question for decision is whether these peti- 
tioners are as a mattér of fact persons who have acquired an 
interest in the subject-matter of the suit now under decision. 
The object of that suit was to protect S. Nos. 80 and 79. The 
plaintiff desired to get rid of the first mortgage entirely. He 
did not succeed in doing so, but in the result he got a very 
favourable order, namely, that S. Nos. 80 and 79 should not be 
sold before S. Nos. 48 and 49 were sold by the decree-holder 
in the first mortgage suit. In his plaint the plaintiff described 
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anpor the value of this protection which he claimed ‘as Rs. 4,000. 
7 During the suit, as I have explained, he transferred to these 
a petitioners the major portion of the interest which he 
possessed in the property. In fact he transferred mortgages 

of the face value of Rs. 2,300 retaining for his own interest 

only the last mortgage for Rs. 210. ‘He fought the case up to 

the stage of first appeal thereby fighting not only his ‘own 

battle but that of these petitioners. Now at the stage of 

second appeal he withdraws on being satisfied with a cash- 
payment amounting probably to the whole of the money due 

on his last mortgage. In these circumstances I think it is 
obvious that these petitioners have a very substantial interest 

in the suit. The order which I would have to pass if I 
accepted the compromise would prejudice these petitioners and 

entirely wipe out the benefit which accrued-to them by reason 

of the decrees of the lower Courts. Other things being equal, 

I think the petitioners are entitled to be brought’on the record 

and to continue this second appeal. It is objected however 

by the learned advocate for the respondent, that is, the 
plaintiff in the suit that the assignment in favour of these 
petitioners is entirely benami. Ido not think it necessary to 

enter into an enquiry on that point. The assignment is 
admitted to be true, that is to say, the assignment of the two 
mortgages of 1923 and 1927. A benamidar is entitled to 
enforce his rights whatever rights he possesses under his deed. 


In the result the petition is allowed. 
K. C. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice HORWILL. $ 
'Kamalammal and another .. Petitioners* 

Suppression of Immoral Traffic Act (V of 1930), Ss. 6 (1) (2), 13 and 14—~ 

Kamalam- Warrant issued to Police Inspéctor under Ss. 13 and 14~Order under 
mar S. 6 (2) committing girls to Rescue Home—Legality. ; 

i Where the warrant under which a Police Inspector raids an alleged house 

of ill fame is issued under Ss. 13 and 14 and not under S. 6 (1) of the 

Suppression of Immoral Traffic Act it isnot open to the Magistrates to pass 


an order under S. 6 (2) committing the girls found in the said house fo the 
Rescue Home. 


Per Curiam: If the search had been made under S. 6 (1) then the Magis- 
trates would be competent to passan order under S. 6 (2) of the Act even 





* Cri. R. C. Nos. 393 and 394 of 1937. 30th March, 1938. 
(Cr R. P. Nos. 361 and 362 of 1937). ‘ 
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though in some independent proceedings a Magistrate had found that the 
person accused of running a brothel was not in fact doing so. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Juvenile Court, Madras, dated the 16th day of June, 1937 
and passed in J.C. No. 190 of 1937. 

S. Chinnaswami for Petitioners. 

The. Crown Prosecutor (T. S. Anantaraman) for the 
Crown. 


The Court made the following 


OrpvEer.—The Magistrates of the Juvenile Court, Madras, 
passed an order under S. 6, cl. (2) of the Suppression of 
Immoral Traffic Act that the three girls found in a house 
which was considered: by the Police to be a brothel should be 
committed to the Rescue Home attached to the Vigilance 
Association. 


The Police searched a certain house and rescued these 
three girls and filed a case against the mother of two of the 
girls under S. 5 of the Act for keeping a brothel. After 
enquiry, the Magistrate acquitted her as there was no evidence 
that that woman (Kamalammal) had been actually allowing 
the house to be used for purposes of prostitution although 
there was evidence, which I do not think the Magistrate 
disbelieved, that two of the girls were actually engaged in 
` prostitution when the house was raided by the Police. 


The only objection which can be raised to the order 
passed by the Magistrates is that it was not really passed 
under S. 6 (2) at all, in that the search made by the 
Inspector of. the house in question was not made under 
S. 6 (1). If the search had been made under S. 6 (1), 
then the Magistrates would be competent to pass an ardet 
under S. 6 (2), even though in some independent pro- 
ceedings, a Magistrate had found that the person accused of 
` running a brothel was not in fact doing so. It appears true 
that the warrant under which the Inspector made -the raid 
of this house was issued—not under S. 6 (1)—but under 
Ss. 13 and 14. It was issued by the Commissioner of Police, 
Madras, to the Inspector authorising him to enter into the 
premises of No. 65, Elephant Gate Street, for the purpose of 
ascertaining whether an offence punishable under Ss. 9, 10, 11 
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or 12 of the said Act has been or is being committed, whether 


.any woman or girl is living therein in respect of whom an 


offence punishable under Ss. 9, 10, 11 or 12 of the Act has been 
committed and to arrest them under S. 13, in case he is satis- 
fied that any of the offences punishable under the said sections. ~ 
had been committed. The Commissioner of Police -is also a > 
Magistrate; and if the nature of the warrant issued inditated 
that the Commissioner was satisfied that the girls under the 
age of 18 years had been carrying on business of prostitution 
in a brothel, then it might be argued that although the order 
was issued under S. 13, it might be considered to be an order 
under S. 6 (1) also. But it is clear from the order that the 
Commissioner of Police was not satisfied that there were girls 
in the house under 18 years of age carrying on the business of 
prostitution. His order was merely one authorising an 
Inspector to ascertain whether certain offences under the Act 
were being committed there. The order passed by the learned — 
Magistrates of the Juvenile Court was not therefore an order 
passed under S. 6 (2) and has therefore to be set aside. This 
is unfortunate, as I have no doubt that the girls would be 
better off where they are now than in the house of ill fame 


. from which they have been taken. 


The petitions are therefore allowed and the girls against 
whom the order has been passed by the Magistrates of the 
Juvenile Court will be released. 


B. V. V. Petitions allowed. 
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same judgment-debtor within the 
meaning of S. 73—Application for 
rateable distribution and deposit of 
sale proceeds made on same day—If 
applications can be presumed to have 
been made before the deposit, _ oe 325 
S. 80—If applies toa suit against 
the ward with reference to his trust 
Property 

80—Suit against Official Assi- 
ee No notice of suit given—Suit 
not for an act done by him in his 
official capacity but for a claim against 
him as representative of an estate— 
` Notice not necessary 

S. 92—Scheme fora temple—Rule, 
of construction—Provision as to quali- 
fication of voters—-No specific exclu- 
sion of ‘untouchables’ from the list of 
voters—Whether untouchables to be 
included in the list +. 530 


686 


763 


92 


a 


Civil Procedure Code (V of 
1908)—Conid. 


S. 110—J eave to appeal to Privy 
Council — Affirming decree, when— 
Difference in the significance of expres- 
sions ‘the decision’ and ‘the decree’ 


S. 110~—Leave to appeal to Privy 
Council—Decree whether always inse- 
parable as regards claims . 


S. 110—Leave to appeal ‘to Privy 
Council — Suit for partition—Estate 
worth more than Rs. 10,000—If satis- 
fies requirements of S. 110, cl. (2)— 
Subject-matter of suit—If whole estate 
or only the share in question : 

S. 115— Commission—Order peris 
sing—Revision ‘ 
S. 115—Jurisdiction — Refusal to 
exercise—Court declining to further, 
proceed with execution on wrong view. 
of law—Interference in revision . 
S. 115—Revision—High Court— 
Interference wiih order of Assistant 
Agent refusing to exercise jurisdic- 
tion 


























Ss. 148 and 149 and O. 7,R.11 
—Plaint with insufficient court-fee—. 
Procedure oe 

S. 151—Crown debt — Private 


decree-holder attaching property of 
debtor — Arrears of income-tax due 
from assessee debtor — Government 
filing a petition to Court to pay the. 
income-tax dues from moneys in de- 
posit with Court—S. 46 of Income-tax 


PAGE. 


. 487 


. 728 
769 


. 715 


610 


Act (XI of 1922) no bar to procedure s 


adopted by the Government in petition- 
ing Court (E.B.)-.. 


O. 2, R. 2—Prior suit for posses- 
sion—Later suit for mesne profits sub- 
sequent to suit—If barred by O. 2, R 





351 


2. 320 


-——0O.2, R. 2—Sale to B—Non-dis- . 


closure of incumbrances thereon— 
Mortgagee’s sale — Purchase by B 
benami in the name of K—Suit for 
damages alleging dispossession by K— 
Dismissal of—Later suit for damages 
based on payment ae morigagess lf 
barred by O. 2, R. 2 ‘ 


O.7,R. 11 (c)—Applicability by 
analogy. See Court-Fees Act, S.4 .. 


O. 16, R. 10—Wrongful attachment 
of properties of a third person, not the 
delinquent witness—Claim for damages 
against party applying under O. 16, 

R. 10—If maintainable—Nature of pro- 











184 
_514 


ceedings under O. 16, R. 10 73 
O. 17, R. 1—Application for i 
journment of suit—Conditional order. , 

—Direction to pay entire costs ifcur- 
red till then— Validity of order .. 793 





O.20, R. 12—Applicability. See 


Court-Fees Act, S. 11 se 750 
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Civil Procedure Code—Contd. Pace. 


O. 20. R. 17—Scope—Effect of on 
rules 114 to 120 of the Madras Civil 
Rules of Practice (F.B.) .. 495 


0.21, R.2—New mortgage—Dis- 
charge of prior mortgage decree— _ 
Whether adjustment (P.C.) .. 743 


0O. 21, R.19—Nature of decree in 
Mortgage suit—Decree against mort- 
gaged properties—Personal decree for 
a smaller sum-against mortgagee for 
costs—Exccution by mortgagor of the 
perional decree—lf barred by O. 21, 
R.1 a 











417 





O. 21, R.63—Suit under—Attach- 
ment of mortgages—Suit by assignee 
of mortgages—Assignor of mortgages 
impleaded as a party to the suit— 
Prayer for possession not added—Suit, 
if properly framed .. 803 


O. 21, R. 89— Payment under—Suit 
to recover—Fraud of decree-holder . 829 


O. 21, R. 90—Application under— 
Power of Court to dismiss for default. 255 


O. 22, Rr. 3 and 8—Death of ap- 
pellant in an appeal—Application by ap- 
pellant’s son to continue ‘the appeal— 
Son claiming as reversioner of his 
grandfather’s estate and not as son of 
his mother appellant—~Applicant insol- 
vent atdate of death and petition— 
Official Receiver’s applicatiou to con- 
tinue filed before son’s application— 
Petition of Receiver however with- 
drawn—Later application by the insol- 
vent—If maintainable—Effect of recei- 
ver’s intervention (F.B.) .. 413 


O. 22, R. 9—Application to set 
aside abatement—Ignorance of death— 
How far ‘sufficient cause’ within the . 
meaning of S. 5 of the Limitation Act. 54 


O. 22, R. 10—"‘Suit may by leave 
of Court, be continued’ Second 
appeal--Assignees of mortgage apply- 
ing to be brought on record to continue 
second appeal—-Meaning of clause ., 882 


O. 26, Rr. 4 and 5 —Witnesses per- 
manent residents of Bangalore—Appli- 
cation for examination of them on 
commission—If falls under R. 4 or R. 5 
of O.26—Discretion of Court-—Revi- - 























sion against order, if competent .. 769 
O. 32, R. 7—Construction—‘Agree- 
ment or compromise’ (F.B.) .. 775 





0.32, R. 7—Rules of the Madras 
High Court, R. 7, ch 1-A—Mother of 
.minors as next friend assigning to 
another decree belonging to minors— 
Previous sanction of Court not obtain- . 
ed—~Transfer whether vitiated by want 

of sanction (F.B.) .. 775 


Civil Procedure Code—Contd. 





_ telief. See Civil Procedure Code 
(P.C.) . 





























PAGE, 
O. 34, R. 6—Personal decree— Ap- 
plication for—Subsequent suit to get 


S. 11. . 743 


———O, 41, Rr, 1 and 2—Mortgage suit 


— Simple mortgage—Whether receiver 
could be appointed—Original order of 
Court allowing mortgagor to beina 
portion of the house—Subsequent order 
to vacate—No constructive res judicata 
—Receiver has power to get order from 
Court to enable him to collect rent .. 249 


O. 41, R. 10—Appeal—Order for 
security for costs—Principles applica- 
ble—Plaintiffs’ case found to be false 
and vexatious—Dismissal of suit with 
costs—Unsuccessful steps for recovery 
of costs directed to be paid—Applica- 
tion for security for costs in lower 
Court and in appeal—Delay whether 
disentitles party to relief we 142 
O, 41. R. 10—Appeal —Security 
for costs— Order against appellant 
being minor and pauper—When can be 
passed oe 235 


O. 41, Rr. 27 (1) and (2) and 29— 
Additional evidence—Procedure to be 
followed—Irregularities in procedure 
—Effect on order passed a 50 


O. 41, R, 33—Suit {o avoid aliena- 
tion— Conditional decree passed— 
Appeal to get rid of condition—Power 
of appellate Court to dismiss entire 
suit—Erroneous view of law .. 154 


S. 152, O, 47, Rr, 4, 7, and 8—Mis- 
take in decree—Application for review 
—Correction of error—Review applica- 
tion substantially rejected — Fresh 
decree whether comes into existence .. 796 


0.47, Rr.4,7 and 8—See C. P 


Å. 


Code, S. 152, and O. 47, Rr. 4,7 and 8. 796 


Sch. II, Para. 18— Application for 
stay under---When to be filed—Defence 
that under agreement of partnership, 
matter to be referred to arbitration— 
If can be treated as application under 
para. 18—Order adjourning suit sine 
die—Not proper-—-Proper order .. 38 


App. D, Form 10—Effect . 117 


Companies Act (VII of 1913), S. 76 


(1)—Meeting of 1934 adjourned to a 
date in 1935--If can be treated as a 
meeting also in 1935 .. 856 


S. 229—Winding up—Monies sent 

to company towards a contract—Com- e 
pany not concluding the contract— 
Monies not returned to sender—Wind- 

ing up of company—Depositor, if an 
ordinary creditor—Monies deposited if 
property divisible among general body 

of ordinary creditors w 293 : 


4 ` GENERAL İNDEX. 


Pace. | Court-Fees Act (VII of 1870) 


Compromise—Construction of agree- 
ment—Sums-lenf by estate on mortgage 
—Large amounts outstanding—Power 
to tenant for life to dispose freely of 
principal in the event of redemption by 
mortgagors—Redemption permitted by 
tenant for life for small sums—Vali- 
dity (PLC) . 





See Deed—Compromise si 
Contract—Champertous arrangement— 
Validity against third party an 
Contract—Contract of service—Agree- 
ment to employ agent fora fixed per- 
iod—Business of employer proving un- 
profitable—Discharge of agent before 
the stipulated period—Right of agent 
to salary—Mitigation of damages— 
Absence of agent for a certain period 
—Agent if disentitled to salary for that 
period .. 857 
s——~Enforceability—Contract being clearly 
expressed--Interference by Court .. 676 


Variation of'—See Trust (P.C.) .. 545 


Contract Act (IX of 1872), S. 16— 
Undue influeuce—Factors to be proved 
—Mere proof of relationship, if sufi- 
cient—Mere inadequacy of considera- 
tion— Whether justifies proof of fraud ° 
or undue influence .» 676 


S. 25 (3) —Applicability—Mortgage 
—Part of the consideration proved as 
being towards a barred debt due 
by father of mortgagor (P.C) .. 597 


S. 72—‘Coercion’—Execution sale 
—Fraud of decree-holder—Payment 
made to set aside sale—Suit for reco- 
very of money paid—Maintainability.. 829 
S. 73, Il. (n)—Effect of .. 640 
S. 178—Pledging of goods—Bad 























faith—Burden of proof (P.C.) .. 834 
S. 178—See Banker and Customer 
G (P.C.) .. 268 


S. 202—Applicability—See Princi- 
pal and agent .. 610 
S. 230—Applicability—Manager of 

Hindu family i 


Conversion—Claim for—See Sale .. 834 


Court Fees Act (VII of 1870), S. 4— 
Appeal memorandum—Court-fee not 

` sufficiently paid—Application for exten- 
sion of time to pay deficient court-fee—. 
Dismissal — Memorandum of appea 
whether could be accepted. .. 514 


S. 7, (iv) (£)—Suit for accounts— 
Defendant appealing against (1) preli- 
migary decree and (2) final decree— 
‘Valuation—If can value the claim as 
he pleases , (F.B.) .. 62g 
—Ss.7 (v) and 12—Realisation of 
deficit court-fee—Powers of appellate 








ae 








—Contd, Pact, 


Court~Part of subject matter of suit 
pending before appellate Court—Pro- 
cedure,—Suit for partition and posses- 
sion by excluded co-sharer—-Court-fee 
payable ; i 
S.7 (1)—Sub-mortgagee— Suit for 
sale of properties mortgaged to origi- 
nal mortgagee—Court-fee whether- 
payable on amount due under original 
mortgage i ie 
—(as amended in Madras). S, 11.— 
Suit for possession and past and future 
mesne profits—Decree awarding future 
profits also—Preliminary decree if 
; necessary—Application to execute 
decree--Court-fee on mesne profits 
awarded—Plaintiff if bound to pay— 
Civil Procedure Code (V of 1908), O. 
20, R. 12 ae 
-——-§, 17--Distinct subjects—Suit b 
reversioner to avoid deed of settlement 
—Allegations as to fraud, coercion and 
undue influence—Alternative prayer 
for payment of consideration amount 
under deed—Court-fee payable .. 139 
~Sch. I, Art. 1—Memorandum of 
appeal—Additional court-fee deman- 
ded by Court—Failure of appellant to 
pay resulting in dismissal of appeal— 
Second appeal—Court-fee payable. .. 
Construction—Strict construction 


29 





171 





750 





662 





Criminal Procedure Code (V of 1898), 
S. 110—Nature and scope of— Absence 
of previous convictions~Requisite 
Proof—Letting of other evidence— 
Bad reputation of a person how far 
reliable as evidence in such procee- 
ding £ «. 178 
(as amended), Ss.. 145 and 537—. 
Meaning of words “actual possession” 
` —Party claiming possession through 
tenants—Application for adducing fur- 
ther evidence—Refusal of Magistrate . 
to allow—Interference in revision .. 453 
~-——S, 147—Dispute of right to worship 
—Connection of claim inseparably with 
land or building—Jurisdiction under 
the section u 
Ss. 161 and 162—Indian Penal 
Code (XLV of 1860), S. 499—State- 
ment of person accused asa man of. 
dangerous character imperilling the 
peace of society—Statement shown by 
the investigating officer to the person 
mentioned as affected in the complaint 
—Defamatory—Statement made ôn a 
privileged occasion—~Irregularity. of 
police officer in showing the statement. 
to the affected party—Duty of High 
Court to interfere i .. 810 
——9. 164-—-Confession voluntary—- 
Criminal. Rules of Practice R. 85— - 
- Requisites of, not complied with— 
Effect 5 oe 289 
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PAGE. 
Crim. Procedure Code (V of 1898)—Contd. 


S, 192—Calendar cases—Sub-Divi- 
sional Magistrate transferring them to 
a Sub-Magistrate with direction to, 
treat them as preliminary register 
cases—Order wrong—Lack of juris- 
diction to make such an order « 403 

———§, 239—Joint trial of drivers and 
owners of lorries for offences commit- 
ted on different dates—Legality of .. 


*(as amended), S. 239 —Misjoinder 
of parties and charges—Joinder of 
charges of canspiracy and theft—Ac- 
quittal as regards charge of conspiracy 
--Conviction of theft—Whether trial i oS 
respect of theft vitiated (P.C). 


Ss 253 and 5387—Magistrate as 
ing discharge of some accused—Rea~ 
sons for discharge deferred till the 
final order disposing of the entire case 
—Whether illegal or a mere irregu- 

_ larity 


S. 307—Refence to High Court by 
a Sessions Judge—Verdict of Jury— 
No disagreement between Judge ane 
jury—Reference improper 


S, 488—Maintenance for wife and 
child separately—Interpretation of the 
section .. 821 


eS, 537—Misdirection in charge to 
jury—Evidence of receiver of stolen 
property—Judge’ s charge to jury—No 
sufficient force in pointing out merely 
the unsafety of relying on the evidence, 234 


Ss. 537 and 253. See Cr. P. Rone 
Ss. 253 and 537 . 110 


Criminal Rules of Practice—R. augers 











. 110 





. 871 











Criminal Procedure Code, S. 164 . 289 

R, 263-——If ultra vires (F.B.) «+ 344 
Crown debt, See Civil Procedure ac 

S. 151 (F. * 351 


Crown Grants Act (XV of a $. 3 
Grant--Croown grant—Creation _ of 
successive life estates— Validity—Ex- 
emption of property from sale in exe- 
cution—Appointment of receiver in ex- 
ecution d 


Custom—-Validity—Custom opposed to 
public policy—-Appointment of a trustee 
in return for monetary consideration .. 

Village headman—See Chota Nag- 

pur Tenancy Act,Ss. 74-A & 231 (P. on ) 302 


Cutchi Memons— Will exacuted by— 
Law applicable . 444 


517 





.. 857 


Decree—Compromise decree—Payment 
of money in instalments on specific 
dates agreed upon—Failure to pay on a 


1938--I—G 


Damages—Mitigation of 





686 | 


r 


Decree—Conid. PAGE. 


specified date owing to the day happen- 
ing to bea Sunday—Deposit on the next 
day—Whether permissible .. 342 


Deed—Compromise--Construction— An- 
tecedent claims whether could control 
meaning of clear language used— 
Meaning of words ‘heirs’ and ‘own 
heirs’ connote no difference in the con- 
text .. 563 

Construction—Settlement— Powers 
conferred under—Tenant for life— 
Powers of (P.C.) .. 849 
Misdescription of survey number 
—Mortgagee suing for sale—Substan- 
tial relief prayed for was sale—Recti- 
fication not sued for—Lapse of more 
than three years since knowledge of 
mistake on the part of plaintiff—Suit 
for rectification not necessary in tie 
circumstances 


Easement—Acquisition—Right to pro- 
ject branches of tree . 510 








- 806 


Ejectment—Suit by inamdar for—-Onus 
—Proof required -. 634 


Election— Election commissioner—Juris- 
diction—See Certiorari ; 
Remedies — Election of Subse- 
quent mortgages in lieu of earlier 
mortgages—Condition that the exis- 


ting mortgagee’s right should not be 
affected (P.C.) .. 597 


Estoppel. See Evidence Act, S. 115. 


Evidence—Admissibility—Deed—Recti- 
fication—Oral evidence regarding . 806 


Evidence Act (I of 1872), S. 25-— Con- 
fessions by accused to an Excise Officer 
—Admissibility—Whether the section 
can be applied to Excise Officer .. 238 


S.92—Document~ Recital of fact 
—Whether can be contradicted .. 236 


S. 92, proviso (1)—Consideration 
—Evidence of absence or failure of— 
Whether can be let in .. 236 


S. 105—Burden under—Accused 
when relieved of - 670 
S. 106—Burden of pioot=Dis- 
charge of (P.C.) .. 359 

S. 115—Estoppel by conduct 
Licence granted to bus owner by the 
Board ultra vires—Bus owner if estop- 
ped from contending that the Board 
had no authority 

~-— S, 115—Estoppel. See Banker and 
Customer (P.C.) .. 268, 


Grant. See Madras Board’s Standing 
Order, No. 15 -187 


. 375 




















» 391 


Guardian and Ward—Debt Incurred by 


mother—Decree thereon-~ Creditor’s 
right—See Subrogation .. 181 


A 
Pace. 


Guardian and Wards Act (VIII of 
1890), Ss. 7 and 12—Hindu father— 
Appointment of testamentary guardi- 
an—Pending application for probate of 
will—Removal of minor from custody 
of testamentary guardians—Validity.. 


S. 41 (3)— Appointment by Court 
of a guardian of minor—Minor attain- 
ing age~—Application by quondam 
minor to assign the security bond given 
to Court by the guardian—Application 
.by guardian to discharge him from 
guardianship—Proper course for Court 
to adopt in such circumstances(F.B,).. 285 


422 





Highway—Erection of portico on foot 
path—-Permission of owner of soil, if —. 
necessary .) .. 788 


Hindu Law-—Adoption—Association of 
wife inact of adoption—Inference— 
Authority of widow to adopt after 
death of husband (P.C.) 06 


Alienation by father of Joint 
family properties—Son’s attack of 
alienations after some time—Immoral- 
ity alleged—Test—Connection between 
the debt and the immorality alleged .. 33 


Debt—Father and son executing 
promissory note—Son exonerate¢— 
Son’s property if liable 33 


Debt—Fious obligation—Doctrine 
of—~—If applies to Nambudris .. 467 


Family arrangement—Considera- 
tion-~If necessary ie 


Guardianship—Alienation to dis- 
charge debts—Actual pressure by cre- 
ditor if need be proved « 154 


Inheritance—Atma bandhus—Test 
of spiritual ethicacy—Preferential right 
of nearer relation (P.C.).. 426 


Inheritance ~Father’s half sister’s 
son and mother’s brothers son~- 
Former preferential heir—Spiritual 
benefit a 


Joint family—Debt— Promissory 
note Poa py eriga out by 
indorsee—Liability of other co-porce~ 
ners (F.B.).. 378 


——Joint family—Family entitled to a ` 
share in a partnership—Claim of a 
share by member in the business assets 
Dissolution alleged—Right to account. 106 


Joint family—Manager of joint 
family as well as family business— 
Contracts entered into in his own name 

è représenting the family—Enforceable. 526 


Joint family—Partial partition of 
sote properties—Other properties re- 
maining undivided—Family trade— 
Undivided—Collections made of out- 
gtandings—Claim for account of family 


426 








875 
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Hindu Law—Conid. Pace. 


trade and collections—Article of Limi-.. 
tation Act- applicable— Art. 106 or 
Art, 120—If Art. 106, when dissolution 
of partnership—Mere cessation of 
business—Not dissolutioh— Common 
debt’ of family—Suit after division in 
status by quondam manager on the 
debt—Decree in his name—Execution 
sale in his individual. name—Manager _ 
acting throughout in representatite 
capacity—If property belongs to the 
family or the manager individually .,:.574.. 


Joint family—Self-acquisitions of 
coparcener—Burden of preof—~Pre- 
sumptions applicable—Existence of 
nucleus—Inference to be drawn— 
Doctrine of blending—Applicability-.. 


Limited owner—Sale by—Suit to 
set aside alienation after forty years— 
No evidence except recitals in the con- 
veyance—Whether sufficient to justify 
the alienation as valid wie 





‘216 





152 





Maintenance—Widow-—Gift to her 
under a will by her husband—Gift of.” 
property insufficient—Claim of main- 
tenance—Whether allowable in the 
circumstances—Rate of maintenance— : 
Entire property of testator to be taken --— 
into consideration see 252 


Partition—Mesne profits—Interest 





on 


Partition—Severance of status— `` 
Notice of intention to separate—'Com-. 
munication’ whether necessary : 


Partition—Suit by minor plaintiff 
—Appointment of receiver— When ~ 
justified - e. 863 
Religious endowment—Dedication 
—Proof of—Charitable endowment 
founded by Hindu (P.C.).. 359 


Religious endowment— Temple— 
Scheme—Qualification of voters—-_ 
‘Untouchables’—No specific exclusion 

of from the list of- voters—If can-be : 
included in the list oa .. 530 


Widow—Alienation by— Consent: `> 
of, presumptive reversioners—Actual ‘°° 
reversioner questioning alienation-~ 
Whether in the circumstances suit per- 
missible ++ 296: 


Will — Coparcener — Execution ~ 
after. sending notice to the other co- : 
parcener of his intention: to ‘separate-. 

his share from the joint family. pro- > 
perties— Validity of will swa 455. 


Immoral,Traffic—See Madras suppres- 
sion of Immorol Traffic Act, 1930 .. 886.. 


Inamdar. See Landlord and tenant .. 634 ` 





45 

















_Income-tax Act (XI of 1922), S.4 (2) ~ 


—Income-tax—Assignment to assessee € 
of a British Indian decree towards a 
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«Income-tax Act (XI of-1922)—Contd. PAGE. 


debt due to him-—Decree not unrealis- 
- able—Decree not in fact realised—If 
decree’s worth can be treated as receipt 
of money by assessee at time of assign- 
ment (F.B.) ` A 


—-Ss.4 (3) (i) and.12-Income-tax 
_ =Testator’s' residuary property devi- 
- > sed to executors on certain trusts— 
Disection to pay probate and Addya 
. . Shradh, expenses out of income — 
Whether expenses allowable as deduc- 
tions in computing income-tax(P.C).. 


8.4(3)(v)~Limited company--Pay- 
mentbycompany ofa lump sum to officer 
|x: of the company on his retirement—Pay- 
ment made from a fund administered 
-o by directors—Fund composed of bon- 
uses paid_in by directors at their dis- 
cretion—Full discretion in directors as 
to which officers to enjoy benefits of 
fund—Whether sum paid to officer às- 
sessable to tax (P.C)... 


=S. 10 (2) (iii) Fund Office—Varie- 
ties of members—Borrowers to become 

_ members on a nominal payment—Find- 

` ing that this membership is only nomi- 
nal—Large profits derived from such 
ts’ lending — The profits distributed. 
among the other class of shareholders 
—If fund a mutual benefit society— 
Dividerids paid to members—Tf deduc- 
tible interest under S.10 (2) (ai) (F.B.), 


$ S. 13—Assessment under—Method 
of accounting regularly employed by 
Company—Undervaluation in - profit 
and loss account--Duty of Income-tax 
Officer to exercisé judgment— As- 
certainment of profits (P.C): 2 














14 


704 


502 


130 


ve Ss. 22 (2), 34, 42, and 43—Assess- - 


ment of firm as agents of person re- 
sident outside British India—Whether 
assessment to be preceded by notice of 
intention to treat assessee as agent— 
Contents of notice summoning asses- 
see to show, cause against being treated 
as agent : (P.C.).. 
S. 46. See Civil Procedure Code, 
- $151 ` (F.B.) ’.. 


S: 59—Rules under—R. 25—Insur- 
ance’ company—Periodical ‘actuarial 
report--Last report in. 1930-—Assess- 
ment, return: in June,’ 1936— Next 
actuarial report in December, 1934— 
Period -of report ending December 

+’ 1933—Basis of assessment, the 1930 
report or 1934 report-—‘Last preceding 
valuation’ in-R. 25—Meaning of (F.B.). 








rae Gant ' , 
Insolvency—Herbert v. Sayer if applies 
to Mofussil insolvencies (E.B) .. 


a Life insurance policy—-Payable to 
+°> assured ‘or to wife in the event of his 





123 
351 


11 


413 


Insolvency—Conid. 


death—Right of creditor of assured— 
Benefit of policy 


oe 


Mortgage suit against insolvent— 
Plaintiff (mortgagee) appointed re- 





7 


Pace. 


ceiver'in that suit—Offcial Receiver : 
bound by directions in that suit Pee, 


Insurance—Life insurance policy. See 
Married Women’s Property Act, S. 6.. 


Interest—Award of—Power of Court 
(P-C.) Fe 


Interest Act (XXXII 
Suit for recovery of price of work 
done—Amount determined on basis of 
fair, and reasonable rates-—~Claim for 
interest for period prior to suit 
Award of interest by way of damages 
for wrongful detention of money... 


Jurisdiction—Civil Courit—Power to 
deal with order of Collector cancelling 
grant made by Revenue Officer 

Election Commissioner-~Failure to 

record finding as regards the result of 

election—Jurisdiction if lost ws 


Land Customs Act (XIX of 1924), 
$s.3 (1) 7 (1), (a) and (c) and 7(2) 
—Complaint by a Sub-Inspector of 
Land Customs to the Magistrate— 

. Competency to file the complaint ae 





Landiord and tenant—Inamdar—Suit 
by in ejectment—-Onus on him.to prove 
ownership of both warams in his suit 
for ejectment against a tenant—Neces- 
sity to prove.in addition that the tenant 
was let in on a terminable tenancy 


Permanent tenancy—Acquisition 
of right to. -See Adverse possession. 


Quarrying lease granted by Secre- 
tary of State-—-Covenant by lessee not 
to assign without consent of Board f 
Revenue—Agreement by lessee to sell 
rights under lease subject to consent 

” of Board—Purchaser to become les- 
see’s local agent pending consent— 
Right to work quarries for profit: on 

iving security for payment of sums 
Aue to Government— Whether amounts 
to sub-lease—Original lease yee 








Lease—Forfeiture. 
Tenant 


Legal Practitioners Act (XVIII of 


See Landlord and 
(P.C) . 


[879)—Rul der—R. 49—Applica- 
1879)—Rules unde poli a 


bility r 


S. 13 (b) and (f)—Pleader writing 
to` a' clerk to obtain surreptitiously 





281 


640 


of 1839)—. 


640 


187 


815 


.. 634 


400 


209 


. 209 
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Legal Practitioners Act (XVIII of 
1879)—Contd. Pace, 


from Courta copy of judgment—At- 
tempt to bribe record clerk—Grave 
professional misconduct (F.B.) .. 410 


Letters Patent (Madras), cl. 15—Ap- 
plication for review of judgment in 
second appeal— Dismissal — Appeal 
whether competent .. 402 


Lien—Equitable lien (P.C.) .. 834 


Limitation Act (IX of 1908),—S. 5— 
Sufficient cause—Ignorance of death— 
Application to set aside abatement .. 54 


S. 15 (2)—Applicability—Ward of 
Court, trustee—Suit in respect of trust 
property—Notice of suit to Court of 
Wards—Period of notice—Right to 
deduct .. 763 


S. 17—Effect of +. 146 


S.  19—Acknowledgment—State- 
ment in sale deed admitting liability .. 450 


S.20—Agreement of sale between 
mortgagor anda third person—Pur- 
chaser paying money to the mort- 
gagee and releasing item sold 
from the security — Acknowledg- 
ment by mortgagee of payment of 
money by purchaser as interest to- 
wards the mortgage debt—Limitation 
Whether claim could be saved by 
such acknowledgment — Purchaser 
whether a person ‘liable to pay the 
debt’ +» 624 


S. 20 and Provisos—Payment to- 
wards interest— Acknowledgment — 
Not necessary to mention it in so many 
words—Oral_ evidence admissible— 
Limitation—Fresh period of limitation 
started +. 620 




















Art, 23—Discharge and acquittal 
of accused by trying Magistrate— Re- 
visions against such discharge and ac- 
quittal orders dismissed—Consequent 
suit for damages for malicious prosecu. 
tion—Starling point of limitation— 
Date of first Court’s order or date of 
order in revion (E.B.) .. 344 


—Arts. 36 and 120—Applicability— 
Suit by trustee against co-trustee or 
ex-trustee to recover loss sustained by 
trust by failure of the defendant to 
collect monies due to the trust—Art, 
120 applicable—Starting point of limi- 
tation (F.B.) <.. 334 
Arts. 57 and 58—Applicability— 
Payment by cheque—Suit for E AER 
e Of loan—Limitation — Terminus a 
sca i X (P.C.) .. 785 
ATE, — Family arrangement— 
First®lar ntiff entitled to a portion of 
money deposited with a third party— 
Money payable to the order of second 








plaintiff—No demand made—Claim for 
money—If barred MA 


Art. 62—Insolvent’s assignment 
of decrees in favour of another— 
Annulment of assigment--Suit by Offi- 
cial Receiver for recovery ‘of moneys 
obtained by assignee by execution of 
the assigned decrees—Limitation 


Art, 96—Mortgage—Suit on—Mis- 
description—Rectification not sued for. 


Arts. 106 and 120—Applicability 
Joint family—Partial Partition— 
Business still carried on—Claim for 
account of family trade and -collec- 
tions in. See Hindu Law—Joint family. 


Art. 120. See Trusis 


Art. 184—Mortgage usufructuary 
in 1890—Sale by mortgagor of the pro- 
perty to plaintiff’s predecessor in title 
—Subsequent mortgage of the same 
property before time for redemption, 

















by the mortgagee’s widow in favour of. 


another—Suit by the original mort- 
gagor for redemption in 1928— Whether 
barred by limitation P 





transfer —Meaning of Ca 





ejectment of tenant, in Malabar— 
Tenant continuing in possession after 
expiry of lease 


—— Arts. 142 and 144—Property be- 
longing to wakf—Alienation by trustee 
~-Suit for recovery of. possession— 
Allegation as to defendants being. ten- 
ants found against—Article applicable. 


Arts. 148 and 134—Relative scope. 


Art, 182 (5)—Construction—Death 
of decree-holder—Execution applica- 
tion preferred by third party—Joint 
right of applicant and widow of decree 
holder alleged— Widow treating appli- 
cation as her own and asserting her 
exclusive right—Application whether 
operates as step-in-aid of execution ., 


Madras Board's Standing Order No 15 
Free grant of valuable lands by a 
Revenue Oficer to his daffadar—Col- 
lector setting aside the grant under his 
revisional powers—Whether Collector 
had jurisdiction—Civil Court—Power 
to deal with order of Collector wi 


Madras BorstalSchools Act(Vof1926), 
S. 8—Offender already under detention 








Art. 134—Scope of—‘Date of 


Art. 139—A pplicability—Suit for’ 


{ Limitation Act (IX of 1908)—Contd., PAGE. 


56 


.. 682 


806 


574 


a» 616 


101 


101 


. 313 


113 
101 


135 


187 


Sentence in a later case directing de- - 


tention after expiry of prior sentence 
—If legal—Order of detention for one 
year—If allowed under the Act’ ae 


761 
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PAGE, 


Madras City Municipal Act (IV of 
1919), S. 365 (6)—License applied for 
by a _tea-shop vendor~ License granted 

‘ but not- received in time—License 

- deemed to be granted a 


Madras Civil Rules of Practice—War- 
rant of arrest—Power to sign—Delega- 
tion—Effect - ive 


——-R. 27—Applicability. .. 793 
—+i—Rr, 114 to 120—Rules made under 


“+” Givil Procedure Code of 1882—Not re- 
‘+ enacted under.Part X of Civil Proce- 
dure Code of 1908—Rules inconsistent 
with rules in Civil Procedure Code, 
1908, First Schedule—If invalid— 
Rr:114 to 120 of Civil Rules of Practice 
—Inconsistency with O. 20, R. 17, Civil 
Procedure Code—Rr. 114 to 120 to that 
extent ‘invalid (E.B) à 


"Madras Court of Wards Act (1902), 
S. 34—Will executed by ward—-Subse- 
quent confirmation by Court of Wards 
—Permissibility (P.C) .. 426 


-S. 49—‘Property of ward’—Mean- 
ing of -If includes property of which 
> ward is trustee S 


495 





163 


Madras District Municipalities Act 

ccu (V of 1920), S. 270-E—‘Cart-stand’— 
Buses taken to a shed—Passengers 
alighting and taking their seats in the 
buses—Shed if comes under cart stand. 485 


Sch. IV, R. 13—Revision of tax— 
Communication of order reducing the 
aimount—No direction by Chairman of 

.. Municipality to pay the amount fixed 
—Non-payment—Distress proceedings, 
whether legal F . 99 


Madras Estates Land Act (I of 1908), 





(as amended) S. 3 (2) (d)—Extended 
definition of estate under Amending 
Act--Whether takes retrospective effect 
—Suit for recovery of rent of lands in 

~ ~- shrotriem—Decree passed—Pendency 
of Letters Patent Appeal in High 
Court—Passing: of Amending Act— 
.,. shrotriem falling under new definition 
“ of estate—Proper procedure en 


———Ss, 3 (4) and (11), 2430 and 77— 
Water taken.to raise wet crops on dry 
lands without landholder’s permission 
from a tank--Tank constructed for 
benefit of other ryots, not this ryot~ 
Claim, by landholder for extra sum for 
water so taken—Suit therefore under 
S. 77—If maintainable—Claim, if for 
rent—Rent in S. 3 (11), meaning of— 
Tank, if an improvement gua this ryot 
—Landhoider if can apply for enhance- 
ment of rent on that ground—Clause . 
in patta that landholder “should on no ` 
account enhance the rent on the hold- 


206 


INDEX, 9 


Madras Estates Land Act .(I of 1908) 


` Contd, PAGE. 
ing’—If precludes landlord from 
claiming charge for water used like 


this without permission (FE,B.) .. 256 
Ss. 6 and 189—Bona fide settle- 
ment of a doubtful claim—Tenant- 
agreeing to pay enhanced rent in re- 
turn for occupancy right—Enforceabi- 








lity s. 384 
Ss. 24 and 30—‘Enhanced’—-Mean- 
ing of (F.B.) .. 256 





S. 30 (1) (b)—If controls $. 168. 68 


S. 42 (2)—Application for altera- 
tion of rent with retrospective effect— 
Prayer repugnant to the wording o 
the section .. 20 


(as amended by Act VIII of 
1934), S. 168—Settlement of rents 
„under Chapter XI—Collector and 
Board of Revenue if precluded from 
raising rent by more than 12} per cent. 68 


Madras Gaming Act (III of 1930), 8.5 
—Warrant under—Form of—Issue of 
warrant—Duty of the Magistrate— 
Reasons for his belief to be recorded. 509 


Madras Hereditary Village Offices 
Act (III of 1895), Ss, 6 (1),10 (1) and 
(5), and 21—Division of village into 
two~—Appointment of a person not be- 
longing to the family of the last holder 
—Right of member of family of last 
holder, if enforceable-—-Suit for decla- 
tion of right—Suit not excluded from 
Civil Courts— Appointment of a third 
person proper owing to disqualification 
of the descendant in the family of the 
last holder (F.B.) .. 552 


S. 10 (5) — Construction—‘Suc- 
ceed’ (F.B.) +. 552 


Ss. 13 and 21—Jurisdiction only in 
Revenue Conrts—Second appeal to the 
Boardof Revenue—its decree final 
No Civil Court can entertain the suit— 
Board’s right to pass decree without 
hearing appellant oe 


Ss.13 and 21—Suit by a service 
inamdar for possession of land—Suit 
before Revenue Court—Whether com- 
petent .. 406 


Madras Hindu Religious Endowments 
Act (II of 1927), S 57—Suit to can- 
cel a scheme—FProvision in the scheme 
for appointment of a trustee in return 
for specific monetary considerations  * 
Opposed to public policy „~ 517 


S. 63—Scheme framed by Board*- 
Provision of duration modified by 
Jater orders—Suit to set aside--Scheme 














539 








_ Starting period of limitation is 


“10 


Madras Hindu Religious Endowments - 


Act (II of 1927)—Contd. 


—+—S§, 84(2)—Application under—Per- 


ye 


son interested in temple who appeared- 


`, before the Board—If proper or neces- 


sary parties s 


Madras Irrigation Cess Act (VII of 


1865), S. 1—Inam lands—Classification 
.as wet—Mamool source of irrigation. 
-not proved—Recently dug artificial 
channel belonging to Government— 
Right of inamdar fo take water free 


` > -of cess—Water abstracted into channel’ 


` 


of inamdar from Government channel 
~~ Liability for water-cess x ‘ 


Madras Local Boards Act(XIV of 1920) 


District Board—Licence give to 
-buses fortwo months—Buses playing 
for a full year without further licence 
Suit for damages by the Board—If 
maintainable—Licente for two months 
only if ulira vires—Bus owners, if es- 


, topped 





Madras 


S. 223—Section officer com- 
plainant—District Board President's 
previous sanction to launch a prosecu-' 
tion—Application to withdraw case— 
Refusal of permission wrong 


Marumakkathayam Act 
(XXII of 1933), S 38—Junior member 
ofa tavazhi—Right to partition—Debt 
of junior member—Decree on—Credi- 
tor if can attach the shares of such 
members in tarwad property 


"=S, 43 and .46—Attachment by 


creditor of a junior member of such 
member’s share in tarwad property— 
_ Subsequent registration of tarwad—If 
‘thereafter execution petition cannot be 
continued—S. 115, Civil Procedure 


PAGE. 


. 519 


391 


. 854 


. 710 


.Code--High Court, if can interfere in ~ 


-revision when lower Court refuses to 
proceed with the execution petition as 


barred by S. 46 0f the Act 


Madras Motor .Vehicles Rules, R. 30 


(a). “See Motor Vehicles Act, S. iv 


‘Madras Prevention of Adulteration 


-Madras Suppression: of Immoral 


Act. (III of 1918), Ss 5 (1) (d) and 14 
and Rules under S. 20 (2)—~Supply of- 
sample to - Sanitary Inspector by 
¿accountant of ‘a branch of Co-opera- 
tive Society—If amounts to sale— 
Secretary and accountant if guilty of 


offences under S: 5(1) (d) -read with - 


ice 24, 28 and 29 framed under S. 20 


$ 


Tgaffic Act (V of 1930),Ss. 6 (1) and 
(2), 13 and ' ; 
Police Inspector under Ss. 13 and 14 
-Ordeér under $;6 (2) committing girls 


` to Rescue Home—Legality- 


715 


800 


669 


14—Warrant: issued to ` 


886 








Mining Lease. 


Remedy. See Election 
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Madras Village Courts Act (I of 1889), 


Ss. 15, 21 and 73—Jurisdiction of 
Village Courts—Requisites . of Civil 
Procedure Code—Applicability ae 


Marriage of infants with authority of 


229 


Mahomedan Law—Dower~Shiah Law ; 


both fathers—Agreement for dower-—: ' 


Infant bridegroom without means— 
Death of bride before. dower. paid— 
Right of her heirs to recover dowei 
against bridegroom’s ethers aiate 


Will—Revocation. ‘See Will 


Improvement Act (I of 1900), S, 5— 
Effect of—Creation of melchardth—. 
Suit by melcharathdar for possession~—- 
Decree passed but not enforced— 
Landlord impleaded as __ plaintiff 
Tfect—Subsequent suit by landlord 
for ejectment—If barred Ws 


Malabar Law—Karnavan— Chit fund. 


subscribed on behalf of, tarwad—Suc- 


458 
444 


Malabar Compensation for ‘Tenants’. 


313 


cessful bidder at an auction—Security , 


bond charging tarwad with payment öf 
future instalments —Validity of charge 


—Test to be applied ve 


Nambudris—Debt—Pious obliga- 
tion—Doctrine of—Applicability ae 


_ Married Women’s Property Act (III 


of 1874), S. 6—Life insurance policy—- 
Payable to assured after 15 years or to. 
his wife in the.event of his death ear- 
Her—Effect of —If creditor of assured 
can claim benefit ofthe policy—Insol- 
vency—Trust in favour of the wife |. 


Mesne profits—Suit for partition among 


Hindu coparceners—Interest on mesne 
profits. Circumstances justifying 
award 7 : 
See Landlord and ‘ten~ 
ant 3 (P.C.)...: 


Mortgage—Corstruction — Subsequent 


mortgages in lieu of earlier mortgages 


in suit for sale—Rights of .mortgagee’ 
deoree-holder assigned to new mortga-. 
gee—Further advances to debtor by 
new mortgagee on new mortgage with 
other property.as.additional sequrity-' 
Clause in hew mortgage permitting 
mortgagee to consolidate rights: under .- 
the new mortgage with rights under the. 


79 


467 


281 


#439 


209 


(P.C.) .. 597 
Mortgage—Decree granted to.mortgagee - 


deeree—; Whether enforceable (P.C.) .. 743 


“Independent sale of the same pro- 
perty—Sale deed, mentioning the debt—. 
Whether acknowledgment sufficient ‘to 
keep liability subsisting’ ‘°°  .. 


GENERAL INDEX. 


Mortgage—Contd. ` Pack. | 





Shit © on—Misdescriptlon—Recti- 
ficätion—Suit'for if necessary A 


—~——Suit: on—Money decree against 
surviving: murtgagor—Members of 
deceased mortgagor's family impleaded- 
—Enforcement of decree against such 
persons—Permissibility—Civil - Proce- 
dure Code (V of 1908), Ss. 52 and 53— 
Heirs* of deceased mortgagor—Whe- 
ther. hold assests of deceased(P.C.) .. “41 


Usufructuary—Mortgagor obtain-- 
ing from original owner property .with + 
an undertaking to pay off his debts— 
Usufructuary mortgagee in possession. 
of property--Creditor of. original 
owner attaching mortgaged ‘property in 
execution of his decree—Whether , 
attachment valid «» 867 


Motor Vehicles. Act (VIII of 1914), 
' §.16—-Madras Motor Vehicles Rules, . 
r. 30 (a), (1) (4)—Violation of —Lorry 
engaged for a journey. to a place in 
another district—-Offence committed in 
both ‘dislricts—Construction of r. 30 
(a) (1) ()—Requirement of permit in- 
each local area . a 





800 


Negotiable Instruments Act (XXVI. 
of 1881), S.9-—-Promissory note exe-:~ 
cuted by two persons—Payee giving up 
claim as against one—Assignee of note 
holding with knowledge of defect— 
Suit on promissory .note—Remedy 
against exonerated party if available.. 757 


—Ss, 27, 28 and 32—Promissory 


note by Manager of joint. family— | 
Right of indorsee against other co- 





parceners : (F.B.) .. 378 


Oaths Act (X of 1873), Ss. 5, 6 and 13 
Unsworn testimony of a young child 
whether admissible—Uncorroborated 
evidence whether proper to act upon .. 289 


Ss. 9, 10, 1L and 12—-Challenge to. 
takean oath~Offer accepted by defen- 
dant to take tHe special oath—Challen- 
ger resiling from the agreement—Duty 
of Court in the circumstances-Whether 
S. 12-would be attracted on failure of 
challenger’s performance of his part .- 368 


Oudh Estates Act (I of 1869), Ss. 2, 14 
and 22—Succession—Estate settled in 
“Oudh—Name of settled owner al- 
though deed entered in lists prepared 
under statute—Owner' succeeded by 
son before passing of Act—Whether 
subsequent successions within Act— | 
“ Heir or ‘legatee”—Whether applica- . 
ble only to .immediate taker from 
original owner - . (P.C) .. 731 


Partition—Oral arrangement—Partition 2 
lists subsequently prepared—Admissi- . 
bility in evidence +» 582 
































219—Village Munsiff being Judge of 

Village Court—Palse entries in register 
of suits--No pending, judicial proceed- 
ing or verdict—Nature of offence com- 
mitted i : 


—~S, 225-B—Offence under—Accused 
signing a warrant of arrest but not go- 


i1 


. Pace, 
Penal Code(XLV of 1860), Ss. 218 and 


.. 876 


ing with process-server—Warrant sign- _ 


ed by Head Clerk—Former District 
Munsif authorising Head Clerk to sign 
warrant of arrest—Validity of warrant. 


S 235—Possession of material use- 


ful for counterfeiting coins—If enough. 
—Intention to use it for counterfeiting. 


with knowledge that the same is in- 
tended to be used for that, purpos 


667 _ 


necessary «n 482 


` District Magistrate giving time to wind 
up business—Continuance of business 
after time given—Offence A 


from the custody of its mother by de- 
ceitful means—Whether the offence of 
kidnapping made out—Burden of prov- 
ing that the act falls within the excep- 
tion to S.361 removed from the accused 
in the circumstances of the case es 


occasion—-Statements in response to 


S, 294-A—Conducting chit fund— 


$.361—Fathertaking away his child -~ 


70 


S. 499—Exception 9 — Privileged © 


requisition under S. 161, Cr. P. Code. 810 


Pleadings—Amendment. See Practice ia 


(P.C,) 
Amendment of—Delay—Circum- 


stances‘to be considered os 106 


agent 


oe 


Practice—Appeal.— Appellate Court— 


Failure to consider material evidence— 
Interference in second appeal ve 


—~Pleadings— Amendment at late 
stage—Propriety of order (P,C.) .. 


Presidency Towns InsolvencyAct(III- 


of 1909), S.17--If applies to'a claim to 
enforce a personal remedy against in- 


solvent—Difference between the lang-- 


uage in Provincial Act and Presidency 


Power-of-attorney. „See Principat and i 


582 


597- 


-Towns Act—If affects the question .. 467 


vice, See contract i 


S. 52 (1) (a)—Applicability  ..,293 


Principal and agent—Contract of ser- 


85% 


Liability of agent—Contract ` by ` 


agent -Body of contract reciting agen@y ` 


—Contract signed by agent without 
qualification—If agent liable personally 
on the contract a 


63 


kl 


12 


Principal and Agent—Contd. 
Principal, a Bank—Agent, secre- 
tary—Bye-law, permitting secretary 
to receive moneys at Bank’s pre- 
mises—Secretary in the habit of 
receiving moneys in deposit by call- 
ing on depositors at their quarters— 
Receipt of a deposit—Receipt given to 
depositor—Counterfoil stating a wrong 
figure as received—Bank, if liable to 
depositor—Effect of wrongful appro- 
priation by Secretary—Bank, if absolv- 
ed from liability oe 
Several persons executing power 
of attorney—Death of one principal— 
Effect—Termination of agency—Power 
coupled, with interest ph 








Promissory note—Consideration—Pre- 
sumption as to (P.C. 


Execution by managing member of 
Hindu joint family—Suit by indorsee 
of note—Right to proceed against non- 
executunt coparceners E.B. 


Suit on—Father and son executing 
the note—Son exonerated and father 
alone decreed against—Execution— 
Son’s property cannot be proceeded 
against e 


Provincial Insolvency Act (V of 
1920), Ss. 4 and 51 (3)—One of the 
creditors acting in bad faith and bring- 
ing property to sale without notice to 
Official Receiver—Circumstances vitia- 
ting validity of sale—Jurisdiction of 
Insolvency Court to decide the matter. 


S. 21 (1)—Bond by two sureties— 
No question of contract weet 














S. 28 (2)—Insolvency of father— 
Suit by creditors after adjudication— 
No separate relief sought against son 
—Claim cannot be split as separate 
against the son—Prohibition by the 
section of any such other remedy bein 

sought by creditors ben 


S 42 (1) (a)—Assets not equal to 
eight annas in rupee—Application for 
discharge—Exemption pleaded by in- 
solvent—Burden of proof iy 


~——§. 51 (3)—Court executing decree 
—Power to sell property of judgment- 
debtor after adjudication—Meaning of 
words “debtor” and “insolvent” ; 


Provincial Small Cause Courts Act 
(IX of 1887), S. 25—Lower Court 
eassing no decree or order in a suit— 
Decision on an issue of limitation and 
adjournment for further hearing— 
Higt? Court if can interfere si 


Railways Act (IX of 1890), Ss, 55 and 
56—Unclaimed goods—Owner’s failure 





_ PAGE. 


241 
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C.) .. 597 


).. 378 


781 


. 159 


824 


760 


61 
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Railways Act (IX of 1890)—Conid. Pace. 


to pay charges—Notice by Railway 
Company of intention to sell goods by 
public auction—Requirements with 
regard to—Non-compliance with re- 
quirements of law—Liability of Rail- 
way Company for conversion (P.C.) .. 
S. 55 (2)—Construction— ‘Public 
auction’ (P.C.) .. 





Receiver—Appointment in execution. 
See Crown Grants Act, S. 3 oY 





excluded from enjoyment of income— 
Circumstances justifying appointmen 
of receiver “sé 


Registration Act (XVI of 1908), Ss. 17 
(1) and (2) (xi) and 49—Mortgage- 
debt—Payment made and receipts 
taken—Receipts not registered—Eflect. 


S. 17 (2) (vi) — Applicability— 
‘Subject-matter of suit7—Meaning of — 
Compromise of suit—Decree charging 
specific immoveable properties—Regis- 
tration—Necessity š 


S, 17 (2) (vi)—Mortgage on pro- 
perty created by order of Magistrate 
incorporating statements of parties in 
consequence of compromise—W hether 
want of registration of the order could 
stand in the way of its admissibility— 
Date of order before amendment to 
Registration Act in 1929 ae 


S. 49—Partition 
tion of after oral arrangement. 
partition 


Religious Endowments Act (XX of 
1863), S, 10—Construction—Remain- 
ing members of the “committee’— 
Nature and powers of—Vacancy in 
District’ Mosque Committee—District 
Judge declining to fill up and ordering 











lists—Prepara- 
See 


Suit for partition—Minor plaintiff- 


83 
83 


863 


586 


. 325 


536 


582 


remaining members to appoint a mem- : 


. ber—Appointment by majority of re- 
maining members — Validity of— 
Power of District Judge to set aside 
appointment A 


Riparian rights— Natural stream— 
Flood water in —Riparian owner— 
Wanton diversion to adjacent land by 
cutting open bunds—Liability for 
damage caused—Theory of  self-de- 

. fence when applicable se 


Sale—Unpaid vendor’s right in respect of 
goods after property and possession 
` have passed—Whether sufficient to 
support a claim for conversion (P.C.). 


Vendor's lien—Private sale of suit 
properties with direction to vendee to 





pay off judgment-creditors of the ven- 


dor—One of the judgment-creditors 
not paid—Execution of his decree by 


. 386 


17 


834 


; PAGE 

Sale—Contd, 
attachment and sale of suit pro erties 

. —Auction purchaser Bringiag maui to 
enforce vendor’s lien—Whether ven- 
dor’s lien subsisting and available for 
enforcement to the decree-holder 


Sea Customs Act (VIII of 1878), 8.3 

, 8.30, 
cls. (a) and (b ~~-Applicability—As- 
sessment of duty on motor cars— 
Monopoly by importers—Sale only to 
authorised dealers—Each consignment 
imported in fulfilment of total require- 
ments of all dealers—Prices fixed on 
arrival of cars in India—Price paid by 
dealers less trade discount—" Whole- 


sale cash price”-—-A mount of duty pay- 
able (P.C.) .. 161 


Shipping—Unpaid vendor's lien—Pos- 
session of mate’s receipts—Goods 
actually shipped by purchaser—Deli- 
very of bill of lading to shipper by 
shipowner without receiving mate’s re-- 
ceipt in exchange—Whether wrongful 
act as against vendor (P.C.) .. 834 


Societies Registration Act (XXI of 
1860), Ss.3 and 19—Registration of 
society—Burden of proof—Presump- 
tion applicable-—-Minutes of mecting— 
Proof ofnotices of meeting if neces- 


sary (P.C) .. 359 


Specific Relief Act, S. 42—Suit for de- 
claration of title—Claims for posses- 
sion aud injunction as “further relief” 

(P.C) .. 359 


Stamp Act, Arts. 40 and 57—Madras 
Stamp Amendment Act, 1922, Arts. 33 
and 46—Bond by two sureties to Court 
for due appearance of an insolvent— 
Stamp under Art. 40 . 159 


Subrogation—Hindu widow acting as 
mother and guardian—Execution of 
promissory note in respect of monies 
payable by estate—Decree obtained by 
payee against executant only—Right to 
claim subrogation as against estate— 
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RULES OF THE FEDERAL COURT. 


The Federal Court, in pursuance of the powers conferred on 
it by ‘Section 214. of the Government of India Act, 1935, and of 
all other powers enabling it in that behalf, with the approval of the 
Governor-General, hereby makes the following Rules :— 


PART I. 
General. 
ORDER I. 

. INTERPRETATION, ETC. 

i. These Rules may be cited as the Federal Court Rules; and 
shall come into force as soon as they are notified in the Gazette of 
India. Di 

__ 2. In these Rules, unless the context otherwise requires— 

a “Act” means the Government of India Act, 1935; 
“Advocate” means a person entitled to appear and plead 
‘before the Federal Court; a 
“Agent” means an Agent admitted and enrolled under 

these Rules; 

“Chief Justice” means the Chief Justice of India; 

“Code” means the Civil Procedure Code, 1908, as amended 
or modified by any Order in Council or by or under 
any Central Act; 

“Court” means the Federal Court; 

“decree” and “order” have the same meanings as in the 
Code; gi 

“Judge” means a Judge of the Court; 

“judgment” means the statement given by the Court or a 
Judge of the grounds of a decree or order; 

“month” means a calendar month ; 
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“party” and all words descriptive of parties to proceed- 
ings before the Court (as “appellant”, “respondent”, 
“plaintiff”, “defendant” and the like) include, in res- 
pect of all acts proper to be done by an Agent, the 
Agent of the party in question, when he is represented 
by an Agent; 

“prescribed” means prescribed by rules of the Court; - 

“Province” includes a Chief Commissioner’s Province; 

“record” in Part II of these Rules means the aggregate of 
papers relating to an appeal (including the pleadings, 
proceedings, evidence, and judgments) proper to be 
laid before the Court at the hearing of the appeal; 

“Registrar” and “Registry” mean respectively the Regis- 
trar and Registry of the Court; 

“respondent” includes an intervener ; 


“signed” has the same meaning as in the Code. 


3. Where by these Rules or by any order of the Court any 
step is required to be taken in connection with any cause, matter 
or appeal before the Court, that step shall, unless the context other- 
wise requires, be taken in the Registry. 


4. Where any particular number of days is prescribed by these 
Rules, the same shall be reckoned exclusively of the first day and 
inclusively of the last day, unless the last day shall happen to fall on 
a day on which the offices of the Court are closed, in which case 
the time shall be reckoned exclusively of that day also and of any 
succeeding day or days on which the offices of the Court continue 
to be closed. 


5. None of the provisions of the Code shall apply to any 
proceedings in the Court unless expressly incorporated in these 
Rules. l 


ORDER Ii. 
DOCUMENTS, l 


1. The officers of the Court shall not receive any pleading, 
petition, affidavit or other document, except original exhibits and 
certified copies of public documents, unless it is fairly and legibly 
transcribed on one side of Government water-marked paper, fool- 
scap size, and all office copies shall be transcribed in like manner, 


2. No document in a language other than English shall ‘be 
accepted for the purpose of any proceedings before the Court, un- 
less translated in accordance with these Rules. 


° 3. Every document required to be translated shall be translated 
by a translator nominated or approved by the Court. 
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4. Every translator shall, before acting, make an oath or affir- 
mation that he will translate correctly and accurately all documents 
given to him for translation. í 


: ORDER III. 


AFFIDAVITS. 


1. Every affidavit shall be intituled in the cause, matter or 
appeal in which it is sworn. 


2. Every affidavit shall be drawn up in the first person, and 
shall be divided into paragraphs to be numbered consecutively, and 
shall state the description, occupation, if any, and the true place , 
of abode ofthe deponent. 


3. The costs occasioned by any unnecessary prolixity in the 
title to an affidavit or otherwise shall be disallowed by the Taxing 
Officer. 


4. An affidavit ‘requiring interpretation to the deponent shall 
be interpreted by an interpreter nominated or approved by the 
Court, if made within the Province of Delhi, and if made elsewhere 
shall be interpreted by a competent person who shall himself make 
an affidavit that he is a competent person and that he has correctly 
interpreted the affidavit to the deponent. 


5. Affidavits for the purposes of any cause, matter or appeal 
. before the Court may be sworn before any Court or officer men- 
tioned im Section 139 of the Code, or before a commissioner gene- 
rally or specially authorised in that behalf by the Chief Justice. 


6. Where the deponent is a purdahnashin lady she shall be 
identified by a person to whom she is known and that person shall 
prove the identification by a separate affidavit. 


7. Every exhibit annexed to an affidavit shall be marked with 
the title and number of the cause, matter or appeal and shall be 
initialled and dated by the commissioner, court or officer before 
whom it is sworn, 


8. No affidavit having any interlineation, alteration or erasure 
shall be filed in Cotirt unless the interlineation or alteration is 
initialled, or unless in the case of an erasure the words or figures 
written on the erasure are rewritten in the margin and initialled, 
by the commissioner or officer before whom the affidavit is sworn. 


9. The Registrar may refuse to receive an affidavit where in 
his opinion the interlineations, alterations or erasures are so nume- 
rous as to make it expedient that the affidavit should be rewritten. 


10. Where a special time is limited for filing affidavits, no affi- 
davit filed after that time shall be used except by leave of the 
Court. 
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11. In this Order “affidavit” includes a petition or other docu- 
ment required to be sworn and “sworn” shall include “affirmed”. 


ORDER IV. 
INSPECTIONS, SEARCHES, ETC. 


1, Subject to the provisions of these Rules, a party to any 
cause, matter or appeal who has entered an appearance shall pe. . 
allowed to search, inspect or get copies of all pleadings and other 
documents or records in the case, on peyment of the presctibes fees 
and charges, 


2. The Court, at the request of a person not a party to the 
- cause, matter or appeal, may on good cause shown allow such search 
or inspection or grant such copies ‘as is or are mentioned in the 
last preceding Rule, on payment of the prescribed fees and ` 
charges. 


3. A search or inspection under the last two preceding Rules 
“during the pendency of a cause, matter or appeal, shall be allowed 
only in the presence, or with the consent, of the parties thereto who 
have entered an appearance, or after twenty-four hours’ notice in 
writing to them, and copies of documents shall not be allowed 
to be taken, but notes of the search or inspection may be made. 


4, Copies required under any of the preceding Rules of this 
Order may be certified as correct copies by any officer of the Court 
authorised in that behalf by the Registrar. 


5. No record or document filed in any cause, matter or ap- 
peal shall, without the leave of the Court, be taken out of the custody 
of the Court. 


ORDER V. o 
OFFICES OF THE COURT: SITTINGS AND VACATION, ETC. 


1. The offices of the Court, except in vacation and on Satur- 
days and holidays, shall, subject to any order by the Chief Justice, 
be open daily from 10-30 a.m. to 4-30 p.m., but no work, unless of 
an urgent nature, shall be admitted after 4 p.m. 


2. The offices of the Court’ shall be open on Saturdays from 
10-30 a.m. to 1-30 p.m. but no work, unless of an urgent nature, 
shall be admitted after 12 noon. 


- 3. The offices of the Court shall be open in vacation from 
10-30 a.m. to 1-30 p.m. except on Saturdays and holidays, but no 
work unless of an urgent nature shall-be received’ after 12 noon. 


4, The Registrar shall not be ‘absent from the Court without 
.the leave of the Chief Justice, nor any other officer of the Court 
without the leave of the Registrar, but this Rule shall not ‘apply 10 
Sundays and holidays. 
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5. The Court shall hold one term annually commencing on the 
first Tuesday in October in each year, or, if that day is a Court 
holiday, then on the next working day, and continuing to the com- 
mencement of the long vacation in the year next following, and 
shall sit in Delhi and at such other place or places, if any, as may 
from time to time be notified in the Gazette of India. 


.. 6. The long vacation of the Court shall commence on such 
date as may be fixed in each year by the Chief Justice and notified 
in the Gazette of India. 


"7. The Court shall not ordinarily sit on Saturdays, nor on 
the following days, that is to say, December 24th to January 6th, 
both days inclusive, Good Friday to Easter Monday, both days | in- 
clusive,-and on any other days notified as Court holidays in the 
Gazette of India. 


8. A Judge shall be appointed by the Chief Justice before 
the commencement of each long vacation for the hearing of all 
matters which may require to be immediately or promptly dealt 
with, 


ORDER VI. 
` OFFICERS OF THE COURT, ETC. 


1. The Registrar shall have the custody of the records of the 
Court and shall exercise such other functions as are assigned to him 
by these Rules. 


2. Any person appointed by the Chief Justice to be acting 
Registrar during the absence of the Registrar may exercise all the 
functions assigned to the Registrar by these Rules, and accordingly 
any references in these Rules to the Registrar shall include- refer- 
ences to an acting Registrar. 


3. The Chief Justice may assign, and the Registrar may with 
the approval of the Chief Justice delegate, to a Deputy Registrar or 
Assistant Registrar any functions required by these Rules to be 
exercised by the Registrar. 


4, The Registrar shall, subject to any general or special 
directions given by the Chief Justice, allocate the duties of the 
Registry among-the officers of the Court, and shall, subject to these 
Rules and to any such directions as aforesaid, supervise and control 
the officers and servants of the Court. 


; 5. The official Seal to be used in the Court shall be such as 
the Chief Justice may from time to time direct, and shall be kept 
in the custody of the Registrar. 


6. ‘Subject to any general or eat directions given by the 
Chief Justice, the Seal of the Court shall not be affixed to any 
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writ, rule, order, summons or other process save under the author- 
ity in writing of the Registrar. 


7. The Seal of the Court shall not be affixed to any certified 
copy issued by the Court save under the authority in writing of 
the Registrar or of a Deputy Registrar or Assistant Registrar if 
authorised in that behalf in writing by the Registrar. 


8. The Registrar shall keep a list of all cases pending befote 
the Court and shall, subject to these Rules and to any general or 
special directions given by the Chief Justice, prepare the list of 
cases ready for hearing and shall cause public notice to be given 
thereof and of the day, if any, assigned for the hearing of any 
case or cases in the list. 


ORDER VII. 
ADVOCATES-AND AGENTS. 


1. A person qualified as hereinafter mentioned may apply to 
be enrolled as an Advocate in the Court and if his application is 
granted shall, on payment of the prescribed fee, be entitled to be 
so enrolled and to appear and plead before the Court. 


2. The Roll of Advocates shall be in two parts, one contain- ` 
ing the names of Senior Advocates and the other the names of 
other Advocates. 


3. A Senior Advocate shall have precedence over other advo- 
cates who are not Senior Advocates, and the provisions of the First 
Schedule to these rules shall apply with respect to Senior and other 
Advocates.’ 


4. A person shall not be entitled to be enrolled as an Advocate 
unless he is, and has been for not less than ten years in the case 
of a Senior Advocate or five years in case of any other Advocate, 
enrolled as an advocate in the High Court of a Province. 


5. A person who in the case of an appeal before the Court 
has appeared as counsel, advocate or vakil in that case in the Court 
from which the appeal is brought shall be entitled to appear and 
plead in the appeal, notwithstanding that he has not been enjrolled 
as an Advocate in the Court. 


6. The Chief Justice may, if for any special ‘reason he thinks 
it desirable so to do, permit any other person who is in his opinion 
sufficiently qualified to appear as an Advocate in a particular case. 

7. No person shall appear as Advocate in any case, unless he 
is instructed by an Agent. 


8. The Roll of Advocates shall be kept by the Registrar and 
shall contain such particulars as the Court may from time to time 
require. 


t 
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9. All Advocates appearing before the Court shall wear such 


robes and costume as may from time to time be directed by the 
Chief Justice. i 


10. The enrolment fee for Senior Advocates shall be Rs. 500 
and for other Advocates Rs. 250. 


11. The Advocate-General of India shall have precedence over 
al other Advocates in the Court. 


12, The Advocates-General of Bengal, Madras, Bombay, the 
United Provinces, the Punjab, Bihar, the Central Provinces and 
Berar, Assam, North-West Frontier Province, Orissa and Sind 
shall in that order have precedence immediately after the Advo- 
cate-General of India. 


13. An Advocate-General shall by virtue of his office have 
the status and precedence of a Senior Advocate in the Federal] Court, 
notwithstanding that his name is not in the list of Senior Advocates. 


14. Subject to the preceding .rules of this Order, an Advo- 
cate appearing before the Court shall have precedence among the 
Senior or other Advocates, as the case may be, according to the date , 
of his enrolment as a Senior or other Advocate, as the case may 
be, in the Court: 


Provided that an Advocate enrolled before December 31st, 
1938, shall have precedence among the Senior or other Advocates, 


as the case may be, according to the date of his enrolment in his 
own High Court. 


Any question which arises with respect to the precedence of 
any Advocate shall be determined by the Federal Court. 


“15. A person may apply to be admitted and enrolled as an 
Agent in the Court if he is entitled to be admitted to practise as 
an attorney or solicitor in any High Court or if, subject to the 
next succeeding Rule, he is entitled to appear and plead in a High 
Court, and if the application is granted shall on payment of the 
prescribed fee be entitled to be so enrolled. 


16. An Agent shall before enrolment subscribe before the 
Registrar a declaration, in such form as the Chief Justice may from 
time to time direct, undertaking to observe the rules, regulations, 
orders and practice of the Court, to pay all fees or charges due and 
payable in any cause, matter or appeal in the Court, and not, so 
long as his name remains on the Roll of Agents, to appear or plead 
before any High Court. 


17. The enrolment fee for an Agent shall be Rs. 100. 


18. Every Agent shall have an office in the Province of Delhi 
and shall notify the Registrar of the address of his office and of 
any change of address, and any notice, writ, summons or other 
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doctiment served on the Agent at the address notified by him shall’ 
be: deemed to have been properly served, 


19, An Agent who wishes to have his name removed’ from 
the: Roll of Agents shall apply by petition, verified by affidavit, 
entitled, “In the matter of , an Agent in 
this Court”, and stating the date of his enrolment as an Agent, the 
reason why he wishes his name to be removed, that no applicatien 
or other proceeding in any Court is pending against him or is antici- 
pated-by him, and that no fees are owing to the Court for which 
he is personally responsible. 


20. Every Agent shall before acting on behalf of any person 
or party file in the Registry the power or warrant of _ attorney 
authorising him to act. 


21. No person having an Agent on the record shall file a power 
or warrant of attorney authorising another Agent to act for him 
in the same case save with the consent of the former Agent or by 
leave of a Judge, unless the former Agent is dead, or is ‘unable by 
reason of infirmity of mind or body to continue to act. 


22. No Agent may, without the leave of the Court, withdi: aw 
from the conduct of any case by reason only of the: tion-payment 
of costs by his client. aot x 


23. No person having an Agent on the ee shall ‘be heard 
in person save by special leave of the Court. ee 


24. No Agent shall authorise any përson whatsoever, except 
another Agent, to practise or do any act whatsoever in his name 
in any case. 


25. Where a party ee his hee the new Agent shall 
give notice of the change to all other parties appearing. 


26. No Advocate shall act as Agent nor Agura as Advocate i in 
any circumstances, whatsoever. ot 


27. Where on the. complaint of any person or otherwise, the 
Court is of opinion that an Advocate has been guilty of miscon- 
duct or of conduct unbecoming an Advocate, the Court may sus- 
pend him from practising before the Court either permanently or 
for such period as the Court may think fit, and shall ‘report his 
naime to his own High Court. 


28. Where on the complaint of any person or otherwise, the 
Court is of opinion that an Agent has been guilty of miscondutt 
or has committed a breach of the undertaking subscribed by him, 

the Court may suspend him from practising before the Court for 
such period as the Court may determine, or may direct his name 
to be struck off the roll of Agents and shall report His name to 
the High Court or other authority, if any, to which he is subject. 
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29. For the purpose of the last two preceding Rules the Court 
shall in the first instance direct a summons to issue returnable be- 
fore the Court or before a Special Bench to ‘be constituted by the 
Chief Justice, requiring the Advocate or Agent, as the case may 
be, to show cause against the matters alleged in the summons, and 
the summons shall, tf possible, be sérved personally upon him with 
copies of any affidavit or statement before the Court at ‘the time of 
the issue of the summons. 


ORDER VIII. 
BUSINESS IN CHAMBERS. 


1. The powers of the Court in relation to the following matters 
may be exercised by the Registrar :— 


(1) Applications for revivor or substitution 

(2) Applications for leave to appeal or defend as pauper 

43) Applications for discovery and inspection _ 

(4 ‘Applications for delivery of Interrogatories 

““S) Certifying-of cases as fit ‘for ‘employment of ‘advocate 

(6) Applications fer substituted service 

(7) Applications for time to plead, for production of documents and 
. generally relating to conduct of cause, appeal or matter. 


2. The powers of the Court im relation to the following mat~ 
ters may be exercised by a single Judge sitting in Chambers but 
subject to reconsideration, at ‘the ‘instance of any aggrieved party, 
by a bench of three Judges, which may include the Judge who dealt 
with the matter :— 


(1) Approval of Special Translator 
(2) ‘Approval of Special Interpreter 
-(3) Applications for production.of documents outside Court premises 
. (4) Applications for change of Agent 
._ (5) Applications by Agents for leave ‘to withdraw 
'* (6) ‘Applications for leave to ‘compromise or discorftinte pauper ‘appeals 
49)- Applications for. striking out. or adding party 
(8) Applications for separate trials of causes of action 
49) Applications for separate trials to avoid embarrassment 
(10). Rejection of plaint 
“(1it) Applications for arting? -down for judgment in default of written 
‘statement ; 
(12) Applications sor. better statement of ‘claim ‘or defence 
(13) Applications for particulars 
(14) Applications for striking out ‘any-matter in a pleading 
(15) Applications for amendment of pleading 
(16) Applications for enlargement of- ‘time to amend 
. 47) Applications to withdraw suits 
~ (48) Applications for payment into Court 
(19) Applications for payment ont of Cotr't of ‘money or security 
(20) Applications for payment ont of “Court of interest or dividend 
: -i on Securities: i 
b 
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(21) Applications to tax bills returned by Registrar - - : 7 
` . (22) Applications for costs of taxation where one sixth is taxed off . 
(23) Applications for review of taxation by Court 
(24) Applications for enlargement or abridgement ‘of time 
- (25) Applications for issue of commission to examine witnesses 
(26) Applications for security for costs . 
` (27) Applications for assignment of Security Bonds 
(28) Applications for enforcing payment of costs under directions of 
Registrar Å. 
(29) Applications for extending returnable dates of warrants ' 
(30) Applications for order against clients for payment of costs 
(31) Applications by outsiders for return of exhibits 
(32) Applications for transmission of original documents to Privy 
Council 
(33) Applications for taxation and delivery of bills of costs 
(34) Applications under Section 131 (4) of the Act. 


3. An appeal shall lie from the Registrar in all cases to the 
Judge in Chambers. 


4. The Registrar may, and g so directed . by the Judge i in 
Chambers shall, at any time adjourn any matter to the Judge in 
Chambers, and the Judge in Chambers may at any time adjourn any 
matter into Court, and the Court may direct that any matter shall 
be transferred from the SEPS or the Judge i in Chambers to the 
Court. : , : Pree. E a 





_ PART II. 
Appellate Jurisdiction. 
ORDER IX. 


CIVIL APPEALS. 


1, Where a certificate has been given anes een 205 (1) 
of the Act, the provisions of Order XLV of the Code, as modified 
and adapted by the Government of India (Adaptation of ‘Indian 
Laws) Order, Ieee shall apply i in ‘relation, to oes: to the F ederal 
Court. 

2. ` Subject to the provisions of sections 4 ae 12'of “the Indian 
Limitation Act, 1908, applications under Rule 2 of .the’ ‘said Order 
XLV shall be presented within ninety days from the date of the 
signing of the decree or order appealed from.: a 


` ORDER X. 
Procons AFTER ADMISSION OF APPEAL. i 


1. After the grant of a certificate by.a High. Court that a 
case involves a substantial question of law as to the interpretation 
of the Act or any Order in Council made thereunder, an-appellant 
‘shall, subject to the provisions of the Code and, of any. rules made 


Liu 
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by ‘the’ ‘High | Court felating to appeals to’ the Federal Court, with- 
out delay take ‘all iécessary steps to “Have the ‘record prepared in 
the High Court: and transmitted to the’ ` Registrar i of the Federal 
Cour roa 


=- "2" The record ‘so prepared ‘shall be printed in such manner . 
as may from time to time be directed by the Federal Court. 


e“ 3. Within sixty days of the admission of the appeal by the 
High Court appealed from, the appellant shall lodge in the Federal 
Court his petition of appeal, which shall contain a concise state- 
ment of the facts of the case of the grounds of appeal, and of the 
arguments and authorities upon which he proposes to rely at the 
hearing ;. and the Registrar shall thereupon send a copy of the 
petition to that High Court for service upon the respondent or, 
if the respondent has already entered an appearance, serve a copy 
open the respondent. 


‘4. An appellant may withdraw his appeal— 


(a) at-any time before the respondent has entered an ap- 
pearance, by written notice to the Registrar of the 
Federal Court; and 


(b) at any time after the respondent has entered an appear- 
ance, by petition to the Federal Court and upon such 
terms as to costs as the Court may think fit to impose. 


5. Any respondent may file in the Registry, not less than 
fourteen days before the date appointed for the hearing, a concise 
statement of the facts of the case and of the arguments and author- 
ities upon which he proposes to rely at the hearing; but if he does 
not do so, he shall not be entitled to be heard by the Court except 
on the question of costs. 


6. The Registrar shall send to the appellant a copy of any 
statement filed by the respondent. 


7. Each party shall lodge or file in the Registry as many 
copies of his petition of appeal or his statement as the aa iay 
direct. ' 


8. A party to an appeal who appears in person shall furnish 
i Registrar with an address for service, and all documents left 
at that address, or where service may be affected by post addressed 
to that address, shall be deemed to have been duly served. 


ORDER XI. 


APPEARANCE. 


1. A respondent may enter an appearance at any time between 
the admission and the hearing of the appeal, but if he delays un- 
duly in entering an appearance he shall bear, or be disallowed, the 
costs occasioned by his delay, unless the Gourt. otherwise orders. 


112° THE MADRAS. LAW’ JOURNAL SUPPLEMENT. [1938 


2... A respondent may, aften entering. appearance; apply for the 
summary determination of an: appeal- an the ground that it is frivolous, 
or vexatious ar brought for the purpose. of delay: and the: Court 
shall make such order thereon as it may think fit. era 


3. - Two or more respondents may at their own risk as to -costs 
enter separate: appearances, in. the same. appeal. 


h A respondent whe, has, not. entered. an appearance shall nat 
be: entitled! to: receive: any notices, relating to the. appeal. from the 
Registrar. 

5. Where a respondent fails toenter an-appearance, the appeal 
may be set down ex parte as against him at’ any time after the 
expiration of sixty days from the lodging of the petition of appeal. 
' 6. If a non-appearing respondent has been made a respond- 
ent by an order of the Federal Court after the admission of the 
appeal, the appeal may be set down ex parte as against him at any 
time after the expiration of minety'days from the date on which he 
was served: with a copy of the order of the Court making him a 
respondent; 


ORDER XII. 


HEARING, OF APPEALS. 


Í. As: soon. as may be after a. petition of appeal has been 
lodged, the. Registrar shall, after communicating with the parties, 
fix a, day for the hearing of the appeal, due regard being had. to 
the current business. of the Court, to the time necessary for the 
service of the petition. of appeal on the respondent, and. any other 
relevant. circumstances. 


2. Subject to the last preceding Rule, all appeals. filed in the 
Registry. shall be heard in the order in which they are set down. 


3. The Registrar shall, subject to. the provisions: of rule 4 of 
Order XI of these Rules, notify the es to, the appeal of the 
day fixed: for the hearing. 


4. Subject to the directions of the Court, at the hearing: of 
an appeal. not more than two Advocates shall be heard on a side. 


5. The appellant shall not, without the leave of the Court, 
rely at the hearing’ on any grounds not specified in his: petition of 
appeal. ; 


6. Where the Court, after: hearing an appeal, decides to re- 
serve its judgment therein, the Registrar shall in due course place 
the appeal in the daily list of the day appoiniga by the Court for 
the delivery of the judgment: 

7. A respondent may within the time limited for appearance 
deliver to the Registrar and‘ to the appellant a notice in writing 
consenting to the appeal, and the Court may thereupon, if it thinks 
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fit; make an:order ‘upon the appeal without, requiring the: attendance 
of the: persom so: consenting.” 


ORDER XIIL . l 
FAILURE TO PROSECUTE. APPEAL, ETC. 


1; If an appellant fails to take any step in an appeal’ within 
the time specified by these Rules, or, if no time is specified, it 
appears: to: the. Registrar that the. appellant: is: not’ prosecuting his 
appeal with. due diligence, the Registrar shall calk upon him: to ex- 
plain his default, and, if no explanation or no explanation which 
appears, to, the Registrar to. be. sufficient. is offered, may issue a sum- 
mons, calling. upon him. to show cause to the Court why the appeal 
should not, be. dismissed for want of prosecution. 


2. The Registrar shall. send a copy of the summons mentioned 
im the.last preceding Rule to every respondent who has entered an 
appearance. and every such respondent shall be entitled: to be heard 
before. the Court and to ask for his costs and other: relief. 


. 3, A petition for an order of revivor or substitution shall be 
filed. in: the. Federal. Court. and shall be accompanied by a certificate 
or duly, authenticated. statement from the Court appealed from 
showing who in. the opinion of that Court is the.preper person. to 
be substituted or entered on the record in place of, or in addition to, 
a party who has: died, or undergone a change of status. 


ORDER XIV. 
PETITIONS FoR SPECIAL LEAVE To APPEAL. 


1. Where. any person wishes to appeal to the Federal Court 
om a ground! which in the circumstances, of the case requires the 
leave of the Court: under Section 205. (2) of the Act, he shall. in- 
clude: a prayer for special leave to appeal in his petition of appeal. 


2. A prayer for special leave to appeal shall.be heard: at the 
same time as the appeal. 


ORDER XV. 
Pauper. APPEALS: 


. 1. Order XLIV in the First Schedule to the Code, and’so much 
of’ Order XX XIII therein as is applicable, shall apply in the case 
of any person seeking to appeal to the Federal Court as pauper, 
with the substitution of a notice of appeal, or a petition for special 
leave to: appeal, for a memorandum: of appealj, of the. Advocate- 
General’ of India for the Government Pleader and of the: Gover- 
nor-General. in Council for the Provincial Government: 


_ 2. The-Court may allow an appeal to: be continued m Torma 
_peuperns. after: it has been begun in the. ordinary form. 
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' 3. An application for permission to proceed as a pauper shall 
be made on petition, setting out, concisely in separate paragraphs, 
the facts and relief prayed. 

4, The Registrar shall, on satisfying himself that the provi- 
sions of Order XX XIII of the Code have been complied with, direct 
that the petition shall be filed and set down for investigation on a 
oy to be fixed for the purpose. 


. 5. Every decree in a pauper appeal shall contain an order for 
payment of Court fees mentioned in Rules 10 and 11 of Order 
XXXIII of the Code. 


. 6, In every pauper appeal the Registrar shall, after the dis- 
posal thereof, send to the Governor-General in Council a memo- 
randum of the Court fees due and payable by the pauper. 


_, 7. No person shall take, agree to take, or seek to obtain from 
a person proceeding as a pauper any fee, profit or reward for the 
conduct of the pauper’s business in the Court, but the Court may 
nevertheless award costs against an adverse party and in that case 
may direct payment thereof to the agent representing the pauper. 


8. The preceding Rules of this Order shall apply, with the 
necessary modifications and adaptations in the case of any person 
seeking to defend an appeal to the Court as a pauper. 


9. No appeal begun or carried on by a pauper appellant or 
respondent shall be compromised or discontinued without thé leave 
of the Court. 


ORDER XVI. 
CRIMINAL APPEALS. 


1. Where any High Court in British India makes any final 
order in the exercise of its criminal jurisdiction, whether original, 
appellate or revisional, and gives such a certificate as is mentioned 
in Section 205 of the Act, any party in the case may appeal to the 
Federal Court within thirty days from the date of the order. 


2. The provisions of Sections 4 and 12 of the Indian Limi- 
tation Act, 1908, shall apply in relation to the said period of thirty 
days as they apply in relation to the periods of limitation pre- 
scribed by that Act. 

3. The appeal shall be in the form of a petition in writing, 
which shall be accompanied by a copy of the judgment and order 
appealed against. . 

4. The appellant, if he is in jail, may present his petition of 
appeal and the accompanying documents to the officer in charge of 
the jail, who shall forward them to the Federal Court. 

5. On receipt of the petition, the Registrar shall cause notice 
to: be given to the appellant and to the Advocate-General of India 
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or ‘of the Province concerned, as the-case may require, of the date 
on which the appeal will be heard, and shall, on the application of 
the said Advocate-General, furnish him with a copy of the grounds 
of appeal; and in cases where the appeal is by the Crown, the 
Registrar shall cause a like notice to be given to the accused. 


6. The Registrar shall then send for the record of the case, 
if the record is not already in Court, and as soon as possible after the 
disposal of the appeal, he shall send a copy of the Court’s Jedeme or 
order to the High Court concerned, 


r E Pending the disposal of any appeal under these Rules, the 
Court may order that the execution of the sentence or order ap- 
pealed against be stayed on such terms as the Court may think 
fit. ~ 


8. The eedi Orders in this Part of these Rules shall, 
with the necessary modifications and adaptations, apply to criminal 
appeals, 


PART III. 
Original Jurisdiction. 
ORDER XVII. 
Parties TO Surrs. 


1. Two or more plaintiffs may join in one si in whom any 
right to relief in respect of or arising out of the same act or trans- 
action or series of acts or transactions is alleged to exist. 


2. Two or more defendants may be joined i in one suit against 
whom ‘any right to relief in respect of or arising out of the same 
act or transaction or ‘series of acts or transactions is alleged to 
exist. 


3: Subject t to the provisions of section 22 of the Indian Limi- 
tation Act, 1908, the Court may at any stage of the proceedings, 
either upon or without the application of either party, and on such 
terms as may appear to the Court to be just, order that the name of 
any- plaintiff or defendant improperly joined be struck ‘out, and 
that the name of any plaintiff or defendant who ought to have 
been joined, or whose presence before. the-Court. may be necessary 
in, order to enable the Court effectually and completely to. aoe 
tipon and Settle all the quéstions involved i in the suit, be added.. 


4, Where it appears to. the Court that any causes of action 
joined. in one suit cannot conveniently be tried or disposed of to- ` 
gether. ‘the „Court, “may ‘order separate ; trials - or make euch other 
order as may be expedient. ; EER 
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`. 5, ° Where it appears to the Court that any joinder of plaintiffs 

or defendants may embarrass or delay ‘the ‘trial of the ‘suit, the 

Court may order ‘separate trials or make such ‘order as may ‘be 
expedient: 


ORDER XVIII. 
PLAINTS. 


io Every suit shall be instituted by the presentation of a 
plaint. 

. 2, A plaint shall be DE to the Registrar, and ail plaints 
shall be registered and numbered by him oe to, the order 
in which they are presented. 

3. Every plaint shall comply with the rules contained’ in Order 
XXI of these Rules so far as they are applicable. 

4. A plaint shall contain the following particulars :— 

(a) the names of the plaintiff and of the defendant; 
(b) the facts constituting the cause of action and when it 
arose; l : 

l (c)- the facts showing that the Court has jurisdiction; 

(d) the declaration which the plaintiff claims. 

5. The plaintiff shall endorse on the plaint, or annex there- 
to, a list of the documents (if any) which he has produced along 
with it and the Registrar shall sign the list if on examination he 
finds it to be correct. ; 

6, The plaint shall be ‘rejected :— 

_ (a) where it does not disclose a cause of action; l 
(b) where the suit appears from the ‘statement in the plain 
to be barred by any law. 


7. Where a plaint, is rejected the Court shall record an order 
to that effect with the ‘reasons for the otder. 


8. The rejection of the plaint shall not of itself Siecle the 
plaintiff from presenting a fresh plaint in Tere of the same cause 
of action. 


.9. Where a plaintiff ‘sues ‘upon a document i his possession 
or power, he shall produce it to the Registrar when the plaint is 
presented and shail at the same time deliver’ the-document or a 
copy thereof to be filed with the: plaint. , 


10.. Where the plaintiff relies on any other documents Gi 
ther ‘in -Aïs possession or power ör not) as evidence in support -of 
his chiim, “he shall enter such’ poctmentss ina list to be added or 
annexed to the plaint.. 


‘TL, Where-any such document ts not in the possession ‘or power 
of -the plaintiff, he shall, if possible, state in 1 whose Ponecesron, or 
power it is. r 
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12.7 A document which ought to be produced in Court by 
the plaintiff when the plaint is presented, or to be entered in the 
list to be added or annexed to the plaint, and which is not produc- 
ed or entered accordingly, shall not, without the leave of the 
Court, be received in evidence at the hearing of the suit. 


ORDER XIX. 
Issue AND SERVICE OF SUMMONS. 


1. When a suit has been duly instituted a summons may be 
issued to the defendant to appear and answer the claim. 


. 2. Every summons shall be signed by the Registrar, and 
shall be sealed with the seal of the Court. « 

3. Every summons shall be accompanied by a copy of the 
plaint. 2 

4. The summons shall be served by being sent by registered 
post to the Advocate-General of India or the Advocate-General 
for the Province, as the case may be, or to an Agent of the de- 
fendant empowered to accept service. 

5. There shall be endorsed on every summons a notice 
requiring the defendant to enter an appearance within twenty- 
eight days after the summons has been served. 

6. A defendant shall enter his appearance by filing in the 
Registry a memorandum in writing containing the name and place 
of business of his Agent, and in default of appearance being 
entered within the time mentioned in the summons, or as herein- 
after provided, the suit may be heard éx parte. 


7, The defendant shall forthwith give notice of his having 
entered an appearance to the plaintiff, 

8. The plaintiff shall within fourteen days after the defend- 
ant has entered an appearance take out a summons for directions 
returnable before the Judge in Chambers, and the Judge shall on 
the hearing of the summons give such directions with respect to 
pleadings (including a written statement by the defendant), 
interrogatories, the admission of documents and facts, the dis- 
covery, inspection and production of documents and such other 
interlocutory matters as he may think expedient. 


ORDER XX, 
WRITTEN STATEMENT, SET-OFF AND COUNTER-CLAIM, 

1. It shall not be sufficient for a defendant in his written 
statement to deny generally the facts alleged by the plaintiff but he 
shall.deal specifically with each allegation of fact of which he 
does not’ admit the truth, except damages. 

Ç, 
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2. Where a defendant denies an allegation of fact he shall 
hot do so evasively but shall answer the point of substance. - i 

"3. “Each allegation of fact in the plaint, if not denied specifi- 
čali òr bnecessary implication, or not expressly stated to be not 
admitted 'in`the pleading of the defendant, shall be taken: to be 
admitted, but the Court may in its discretion require any fact so 
admitted to be proved otherwise than by such admission. 7 

4, Where thé defendant claims to set-off- against a demand 
by the: plaintiff any ascertained sum of money, he may in his 
written statement, but not afterwards without the leavé of the 
Court, state the P uoce of his claim and the aaa of ie 
debt sought to be set-off, , : ee: 


. 5, The written statement containing the jarlen lars mention- 
edi in the last preceding Rule shall have the same effect as a.plaint 
in a cross-suit so-as-to'enable the Court to’ pronounce afinal judg- 
ment, ta respech bath of.the original claim and of the set-off». : 


` 6.7! Phe tules relating to a writter statement by’ a “defendant 
shall apply to a written statement y a plaintiff- i in answet Tä 
gaim of:set-off. A as ; 2 Long pe 

7 NG: pleading. subséquent -to-'the © written’ ‘statement of a 
defendant other than‘ by” way: of -defencé-to: a set-off shall be 
presented except :by: the leave of the:Court and’ upon’ such terms 
as the Court may think fit, but-the Court may’at any time require 
a written statement or additional ‘written statement from any of 
the parties and may. fix a.time for Presenting ‘the. same. ee ene, 


8. Where any party “from whom. a‘ writtén ‘statement is $6 
required fails to. present the same’ within the.time fixed by the 
Court, the Court may pronotnce. judgment aeons ae ‘or make 
such orders.in relation to the suit as it.thinks ‘fit... og se 


9. The defendant, in addition ` to ‘his right oE ‘pleading’ a 
set-off, may ‘set ‘up by’ way ‘of counter-claim: against’ ‘the- claims 
of the plaintiff any right or claim in tespect of a cause ..of: action’ 
accruing to him either before. or ‘after the filing: ofi the Suit but 
before he has delivered his defence and before ‘the timé limited 
for delivering’his defence has expired, whether that'counter-claini 
sounds in damages or not, and the counter-claim*shall Have ‘thé 
same effect as a cross-suit, so as to enable the Court to pronounce 
a final judgment in tags same- “suit, both oh the original and on the 
counter-claim; `. © A E R H 
n. 10; The Court may; if | in “its opinion < the couiitee-claima can- 
not þe disposed of in the pending suit or ought not: to be:allowedz 
refuse permission to the defendant sto, avail: siecle ‘thereof, i = 
require him to file a separate. suit. | 


Pr ee ees take -ovu u 
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we 30 : "ORDER-XXI.. on i TES, ie, 
PLEADINGS. GENERALLY. iil mo. o uio 


1. In this Order “pleading” means plaint or written state- 
ment. a Men UAE ok eo 

2. Every pleading shall contain, and contain only, a statement 
inia- concise form of the material.facts on which the party pleading 
relies, ‘but not the evidence, by, which those facts are to be,proved,. 
nor any argumentative matter, and:shall be divided into paragraphs 
numbered consecutively. 

¿i 3.. Dates, sums. and. numbers shall fe Sead in figures}. 
and if Indian dațes are mentioned the pagans englene dates 
sae also be given.. (hs - 

-4.`, A further and bétter siatement of the ature of thé lain’ 
or EINE: or further and better particulars of any matter stated. 
in any pleading may in-all cases. be.ordered,. upon such- cerns, as 
to. costs and otherwise, as may be just.. ie ee ihn ee 

` 5, Wherever the contents of any omaki are material, it. 
shall be sufficient to state the effect thereof as briefly as possible, 
without setting out the whole or any part thereof, _unless the, 
précise.words of the document-or any part thereof are- material; 

6. Every pleading shall be signed by, or by an Advocate. on. 
behalf of, the Advocate- General of Tudia or by, a by an Advocate 
may be E ge te 2 Ba 

7. The Court may at any: S of. the. ee ine: ‘order 46. 
be struck ‘out or amended any matter in any pleading which may, 
be unnecessary or scandalous or which may.tend to prejudice or 
embarrass or delay the trial of the suit, or which contravenes ae 
of the provisions of this Order. , 

8. The Court may at any stage of the proceedings allow he 
party to amend his pleadings in such manner and on such terms as 
may be just, but only such amendments shall be made as may be 
necessary for the purpose of determining the teal eee in 
controversy between the parties. core ts 

9, Ifa party who has obtained an order for leave to amend’ 
does not amend accordingly -within the time limited for that 
purpose by the order, or if no time is thereby limited then within 
fourteen days from 'the date of the order, he'shall not be permitted 
to amend: after the - expiration of such: limited time’ or of such 
fourteen days,as the case may be,’ unless the time t is extended by 
me Court. e 

- 40, -Amendments of- pleadings made only- for thie ‘purpose of 
eee a:clerical error‘may be tidde’om an order of the Registrar: 
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without notice, but unless otherwise ordered a copy of the order 
shall be served on all other parties. 


ORDER XXIL 
DISCOVERY AND INSPECTION, 


1. Order XI of the First Schedule to the Code shall apply’ 
with respect to discovery and inspection in suits instituted before. 
the Court, except Rules 5 and 23 of that Order. 

2. Where the Court has made an order allowing-one party to 
deliver interrogatories to the other, those interrogatories shall be 
answered by such persons as the Court may direct, 

3. No application for leave to deliver interrogatories shall 
be made by the defendant until after he has filed his written 
statement. ; l ; 

4, - After an order has been made for the delivery of interro- - 
gatories one set of the interrogatories, as allowed, shall be annex-: 
ed and served with the order upon the person to be interrogated. 

5. The Court may, for sufficient reason, allow any affidavit- 
to be sworn, on behalf of the party from whom discovery, pro~ 
duction or inspection is sought, ‘by any person competent to make: 
the same, ` 

-6. Where any document is ordered to be deposited in Court- 
a-copy of the order and a schedule of the document shall be left- 
in the Registry at the time when the deposit is made. : 

7. When the purpose for which any documents have been 
deposited in Court is satisfied, the party by whom they were 
deposited may, pending the suit, have them delivered out to him, 
if he has the consent in writing of the other party, or an order of 
the Court, E 


_ ORDER XXIII. 
ADMISSIONS, 


“Order XII in the First Schedule to the Code with respect to, 
admissions shall apply. _ 


ORDER XXIV. 
SUMMONING AND ATTENDANCE or WITNESSES. i 
1. The provisions of sections 28 and 32 of the Code pal 
apply to summonses to give evidence or to produce doewn 
under these Rules. ‘ 
.2. Order XVI in the First Schedule to the Code with raiped 
to the: stmmoning and attendance of witnesses shall. apply, with: 
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the exception of the proviso to sub-rule (3) of Rule 10, and the 
words “(a) within the local limits of the Court’s ordinary origi» 
nal jurisdiction, or (b) without such limits but” in Rule 19. 


ORDER XXV. 
ADJOURNMENTS. : 

-* Order XVII in the First Schedule to the Code with respect to 
adjournments shall apply, with the substitution in Rule 2 of. the 
words “in such manner as it thinks just” for the words “in one 
of the modes directed in that behalf by Order IX, or make such 
other order as it thinks fit,” 


ORDER XXVI. 


HEARING OF THE SUIT AND EXAMINATION OF WITNESSES. 

1, Rules 1,2, 3, 17 and 18 of Order XVIII in the First 
Schedule to the Code with respect to the ASAOS of suits and 
examination of witnesses shall apply, 

2, Witnesses in attendance shall be examined orally in-open 
Court and their evidence taken down in shorthand in the form of- 
question and answer by such. officers of the Court as may be 

. appointed for. the purpose. 

3. The transcript of the shorthand ’note shall be signed by 
the officer recording the note and shall be deemed the eee 
of the witness and shall form part of the record. 

4, The party to any suit or matter in which the evidence be 
been taken in shorthand, and the witness whose evidence has been 
taken, shall be entitled upon payment of the prescribed fee to be 
furnished with a certified copy of the transcript. 


ORDER XXVII. 
AFFIDAVITS. 


' Order XIX in the First Schedule to the Code with respect to 
affidavits shall apply. 


ORDER XXVIII. 
JUDGMENTS, DECREES AND ORDERS. 

1. The Court, after the case has been heard, shall pronounce 
judgment in open Court, either at once or on some future day, of 
which due notice shall be given to the parties or their Agents, 
and the decree or order shall be drawn up in accordance therewith. 

2," The Court may read a judgment signed by a member of 
the Court, but not read by him, before his death, retirement; resig=, 
nation or departure on leave. 
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sis 30:3 AGjudgment.prdriounced: by the Court or by a-majority of 
the’ Court.of: by a dissenting Judge in oper. Court! shall not after 
wards,be altered or, added to,.save:for. the purpose, of correcting a: 
clerical or arithmetical mistake or an error arising from any acci- 
dental slip or omission. 97. < ou 4 
4, Certified copies of the judgment, decree or order shall be 
furnished to to the alae on, . application. to the Court, 2 and, „at their 
expense, aipli mh aau pdn oda dees ne yb amanan iba 
gr a Eyes ‘shall ‘be drawn ; up: in the Renaty nd. te 
signed, by,,the Registrar and ‘by. the; presiding judge, orain:this 
absence by the next senior judge and shall-be séaled withithe Seal, 
of the Court and shall bear the same eat as the judgment in the 
suit, eer ee: 
6: -A decree shall G: clearly. the- declaration: ‘granted or 
other determination. of.the suit, ae fey ui 
by ae ‘Tn: every, decree or order. that ji is- 5 not i iben to apply. 
shall be implied, wee Sp Gott 28 ARa Shee 
“8. Every order of the Coire shall be- drawn upin thé’ Registry 
nd be signed-by the.Registrar, 9.0.00 0 puby. aali Leg rid 
9a 9:iEvery order. made by the Registrar or other iofficër- skalp 
be drawn up in the Registry and signed by the ‘Registrar ` or other 
se as'the case may. be. . edt Bee Deal less 
» 10; Every order. after being signed shall be: sealed and: filed! iS 
11. No decree or ‘order shall be drawn up until appliéd® “for? 
by. a party.: = ` 
- 12, ‘In cases-of aout: or difficulty with’ regard toa dert or: 
wider made by the Court; the Registrar shall, before issuing the: 
draft, submit the same-to the Court.. ~ -57 a, Sul 
"13. Where a draft of any decree or order is required to be 
settled in the presence of the parties, the Registrar shall by notice 
in writing appoint a time for settling the same and the parties shall 
attend the appointment-and produce their briefs and’ such. other . 
documents as may be necessary to enable the draft to be settled.: 


14. Where any party is dissatisfied with any decree or order 
as settled by the Registrar, the Registrar shall not proceed to com- 
plete the decree’ or order without allowing that party sufficient 
time to o-apply by motion to the Court. is 


nou. ORDER XXIX. 
: ee “+. WITHDRAWAL AND ADJUSTMENT oF SUITS. >- -+ 
>E” Rules 1,2 and. 3-of Ordet XXIII in the First-Schedule to 
the Codé-with respect-t0 the withdrawal and: adj ustment. ‘of: suits ; 


po “ 


shall apply. ; Lee a St Py Bol She ne GE 


dee. 3 
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2. -No! ‘new suit’ shall be brought im réspect. of” the’same 
subject-matter until the.terms or. conditions, if:any, <iniposed by 
the order permitting the.withdrawal of. a previous: suit or giving 


leave to bring a new suit have been mpn g PRA 
p i A ie ea ORDER. XXX. a seats cbt PEN 
eo re PAYMENT İNTO COURT.. S yA 


Order XXIV in the First Schedule to the Code with pa 
to payment into Court shall apply.. 


ORDER: XXXI.. 
woont or SPECIAL CASE. © +: Pl ronse: 


Rules 1 3 and 5 of Order XXXVI in the iFirst Schedule to 
the Code. with respect to:procedure by way:,of. Special: Case ‘shall 
apply, except: the. words “which would-have jurisdiction’ to-eriter: 
tain’asuit,the amount or value of :the subject:matter of which 
is.the same as the amount or value of: thé subject-matter ‘of: the 
“agreement” in sub-rule. (1) of Rule'3; the words “claiming to- “be 
interested as.plaintiff or plaintiffs” -tò the érid of sub: rule (27 of 
Rule:3; and the words “and-upon the ase: 80. b, pronduincell a 





deeree shall follow”. in sub- Toa of Rulë a POR 

TAERE = ia 3 PART IV. Pa p RSN Do ; tea 

Lee < Appeals to His Majesty in Coitneil,, een 
ORDER XXXI, oS Hi 


i rdg, XLV in the First. Schedule tò the, Code shall amil 

with Fespect. to “appeals by leave of, the, Federal Court to. His, 

Majésty i in C Council, with, the following „agpo. ‘and. modifi- 
pii A 

_ Rules 4 and 5 shall not. apply,,. £ x 

ni "in Rule, 1 the words. “any: decision of. the, Rederal Court”, 


Tht. LPR Ss. 





shail be substituted for the words “a final order”, ett ah 
n 3a in Rule 2 the words “‘Federal:Court” ‘shall be siibstitited 
forahe, Jwords “Court whose decreè is complainediof”: 7... t 39 


4, The following- shall: be ‘substituted for’ sub-rule (1): of 

Rule 3:— ee 
“(1) Every petition shall state ‘the grounds of appeal and 

pray for a certificate that. the ‘case’ 4s-.a> fit one for appeal to 
His Majesty in Council and that it does not fall within paragraph 
(aJ of section 208 of, the Act: oe et enno 
~$.525 Idiparagtaph (b). of. sibs Ailes: 62) òf Rie: 7; “Federal: 
Court” shall be substituted for “High Court”, .’. ; ił 
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6. The following shall be substituted for Rule 13:— 

“The Court may on the grant of a certificate order or 
continue any stay of execution upon such terms and conditions as 
the Court thinks just,” 

7. In sub-rule (1) of Rule 15 the words “to the Federal 
Court” shall be substituted for the words “to the Court from 
which the appeal to His Majesty was preferred”, oe 





PART V. 
ORDER XXXIII. 
SPECIAL REFERENCES UNDER SECTION 213 oF THE 
GOVERNMENT oF Inpia Acr, 1935.- 

1. On the receipt by the Registrar of the order of the 
Governor-General referring a question of law to the Court, the 
Registrar shall give notice to the Advocate-General of India to 
appear before the Court on a day specified in the notice to take 
the directions of the Court as to the parties who shall be served 
with notice of the Special Reference, and the Court may, if it 
considers it desirable, order that notice of the Special Reference 
shall be served upon such parties as may be named in the order. 

2. The notice shall require all such parties served therewith 
as desire to be heard at the hearing of the Special Reference to 
attend before the Registrar on the day fixed by the order to take 
the directions of the Court with respect to statements of facts and 
arguments and with respect to the date of the hearing. 

3. Subject to the provisions of this Order, the procedure on 
a Special Reference shall follow as nearly as may be the procedure 
or proceedings before the Court in the exercise of its original 
jurisdiction, but with such variations as may appear to the Court 
to be appropriate and as the Court may direct. 

4. After the hearing of the Special Reference, the Registrar 
shall transmit to the GosermomGencrs the Report of the Court 
thereon, 

5. The Court may make such order as it thinks fit as to the 
costs of all parties served with notice under these Rules and 
appearing at the hearing of the Special Reference. 





PART VI. 
ORDER XXXIV. 
Costs. ' 
1. Subject to any provisions of any statute or of these Rules, 
. the costs of and incidental to all proceedings shall be in the discre- 
tion of the Court. 


I] : RULES OF THE FEDERAL COURT. 25 


2. Where it appears that the hearing of any suit or matter 
cannot conveniently proceed by reason of the neglect of the Agent 
of any party to attend personally, or by some proper person on his 
behalf, or of his omission to deliver any paper necessary for the 
use of the Court which ought to have been delivered, the Agent 
shall personally pay to all or any of the parties such costs as the 
Court may think fit to award. 


ORDER XXXV. 
TAXATION, 


1, The Registrar shall be the Taxing Officer of the Court. 

2. The Taxing Officer shall, in the absence of any specific 
provisions in these Rules, be guided by the rules and practice of 
the Supreme Court in England. 


3. The Court may at any time determine the scale at which ` 
costs are to be taxed. 


4. The Taxing Officer shall allow all such costs, charges and 
expenses as appear to him to have been necessary or proper for 
the attainment of justice or for defending the rights of any party, 
and shall not allow any costs, charges and expenses which appear 
to him to have been incurred or increased unnecessarily or through 
negligence or mistake. i 


5. The Court may, in any proceedings where costs are 
awarded to any party, direct payment of a sum in gross in lieu of 
taxed costs, and may direct by and to whom that sum shall be 
paid. l 

6. Where in the opinion of the Taxing Officer the maximum 
fee allowed by these Rules is insufficient or a fee ought to be 
allowed for any matter not provided for in these Rules, he may 
refer the matter to the Court, and the Court may make such order 
thereon as to the allowance of the whole or any part of the amount 
proposed by the Taxing Officer as it thinks fit. 


7. Where the Taxing Officer is of opinion that any costs have 
been injuriously or unnecessarily occasioned by the negligence or 
improper conduct of any Agent, he shall not allow any charge for 
the same without the leave of the Court. 


8. The Taxing Officer shall without delay bring to the notice’ 
of the Court any wrong charge which appears to him to have been 
wilfully made in any bill of costs. 


9. In all cases of taxation as between party and party, the 
bill shall be lodged for taxation as between party and party and 
also as between Agent and client. 

d 


26 THE MADRAS LAW JOURNAL SUPPLEMENT. [1938 


‘10. Every bill of costs lodged for taxation shall specify the 
exact number of folios contained in the bill lodged. . 

11, Every bill of costs shall be properly dated throughout 
and shall show in a column for the purpose the money paid out of 
pocket, 


12. Every bill of costs shall be certified by the signature of 
the Agent from whose office it is issued. . 

13. The fees for taxation and registration of every bill of 
costs shall be paid in stamps when the bill is lodged for taxation. 

14. Every bill of costs shall, wherever possible, be accom- 
panied by vouchers, and every item of disbursement and the cause 
thereof shall be distinctly specified, and no payment out of pocket 
shall be allowed except on production of the necessary voucher, or 
in the case of Advocate’s fees, without the signature of the Advo- 
. cate that the fee has been paid. 


15. Within three months from the date of the signing of the 
decree or order awarding costs or within such further time as the 
Taxing Officer may for good cause allow, the party to whom the 
costs have been awarded shall leave in the Registry an office copy 
of the decree or order, and shall lodge thereof the bill of costs and 
vouchers, and the Taxing Officer shall thereupon issue a summons 
fixing a date for the taxation. 


16. Where within one month from the issue of the summons, 
‘no steps are taken by the party having the charge of the bill 
to serve the same the Taxing Officer may return the bill and 
vouchers, and shall not thereafter receive or tax the bill, except 
by order of the Court. 

17. The Taxing Officer shall allow such costs of procuring 
the advice on evidence of an Advocate, and of employing an 
Advocate to settle-pleadings and affidavits, as the Taxing Officer 
in his discretion thinks just and reasonable. l 


18. In cases of taxation as between Agent and client where 
the fees are payable by the client personally or out of a fund 
belonging entirely to him, the Taxing. Officer shall allow as fees 
to Advocates all sums actually paid, but not exceeding those set 
out in the Second Schedule to these Rules, unless the written 
consent of the client is produced. 

19. Where an Agent acts for different parties to the same 
suit, appeal or matter, only one set of attendances shall be allowed, 
unless the Court otherwise orders. 


20. Where on the taxation of a bill of costs payable out of a 
fund or out of the assets of a company in liquidation, the amount 
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of the professional charges and disbursements contained in the 
bill is reduced by a sixth part or more, no costs shall be allowed to 
the Agent lodging the bill for taxation for drawing or copying it, 
nor for attending the taxation. 

21. Where on taxation of an Agent’s bill of costs as between 
Agent and client, the amount of the bill is reduced by a sixth part 
or more, the Agent shall pay the costs of taxation including the 
côst of the Agent (if any) employed in contesting the bill and the 
same shall be deducted by the Taxing Officer; but the Taxing 
Officer may certify any special circumstances relating to the bill or 
taxation and the Court may upon application by the Agent whose 
bill has been taxed make any such order as the Court may think 
just and equitable with respect to the costs of the taxation. 

22. The Agent for each party shall be personally responsible 
to the Court for the payment of the fees for transcribing the 
deposition of witnesses examined on behalf of his client and for 
filing exhibits put in. i 

23, In proceedings in forma pauperis no costs will be allowed 
to the pauper against the other party unless the Court otherwise 
orders. ' 

24, No fees shall be payable by a pauper to his Advocate or 
Agent, nor shall any such fees be allowed on taxation of costs 
against the other party, unless by order of the Court. 

25, No court-fees shall be payable by an applicant to proceed 
in forma pauperis except the fee for the petition to procèed. 

26. In the taxation of costs as between party and party, the 
costs of and incidental to the attendance of an Advocate on sum- 
monses or other matters in Chambers shall not be allowed unless 
the Court certifies that it was a fit case for the employment of an 
Advocate. 

27. An Agent who has furnished a copy of a document made 
for the purposes of a suit to the other party or his Agent on pay- 
ment of half or other due proportion of the translation charges 
shall also be entitled to charge in his bill a fee of 6 annas per folio 
for such copy. 


28. Unless specially allowed by the Taxing Officer, no 
allowance shall be made for any work done before commencement 
of proceedings in the Court, except for a letter before suit, and 
instructions to sue, appeal or defend. 


29. In every case of taxation as between Agent and client, 
the client shall be duly summoned by the Taxing Officer to attend 
the taxation, unless the Taxing Officer shall see fit to dispense 
with his attendance, 
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30. No retaining fee to an Advocate shall be allowed on 
taxation as between party and party. 

31. Where in any case it is necessary for an Agent to employ 
a legal practitioner beyond the limits of the Province of Delhi, the 
Taxing Officer may allow such sum for the costs of that practi- 
tioner and of instructing him as the Taxing Officer may think 
reasonable. 

32. Any party who is dissatisfied with the allowance or 
disallowance by the Taxing Officer of the whole or any part of the 
items ina bill of costs may apply to the Taxing Officer to review 
the taxation in respect thereof. 

33. An application to review shall be made within a week 
from the date of the passing of the bill in the Taxing Office, and 
four days’ notice thereof shall be given to the other party. 

34. Objections in writing specifying concisely therein items 
or parts of the bill objected to and the grounds for the objections 
shall be served with the notice on the other party, and a copy 
thereof shall at the same time be carried in before the Taxing 
Officer. 

35, The Taxing Officer may, where he thinks fit, issue, 
pending the consideration of any objections, a preliminary allo- 
catur for or on account of the remainder of the bill of costs. 


36. Upon application to review the Taxing Officer shall 
reconsider his taxation upon the objections carried in and may, 
where he'thinks fit, receive further evidence in respect thereof, 
and shall state in a certificate the grounds of his decision thereon 
and any special facts or circumstances relating thereto, 


37. Any party dissatisfied with the decision of the Taxing 
Officer may not later than seven days from the date of the decision, 
or within such further time as the Taxing Officer or the Court 
may allow, apply to the Court for an order to review the decision 
of the Taxing Officer and the Court may thereupon make such 
order as may seem just; but the taxation of the Taxing Officer 
shall be final and conclusive as to all matters which have not been 
objected to in manner aforesaid. 


38. No evidence shall be received by the Court upon the 
review of the Taxing Officer’s decision which was not before the 
Taxing Officer when he taxed the bill or reviewed his taxation, 
unless the Court otherwise directs, ; 


39, Except as otherwise specially provided in these Rules, or 
by any law for the time being in force, the court-fees to be taken 
in all proceedings in the Federal Court shall be those set out in 
the Third Schedule to these Rules. 
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40. Except as otherwise specially provided in these Rules the 
fees set outin the Fourth Schedule to these Rules may be allowed 
to Agents and officers of the Court. 


41, The allowances to be made to witnesses per diem shall 
be such as the Taxing Officer may think reasonable having regard 
to the profession or status of the witness. 

42. Where the witness is a party to the suit or matter, he 
Shall not be entitled to any allowance, except for travelling, unless 
he has been subpoenaed by another party to give evidence or the 
Court otherwise orders, 


43. Witnesses residing more than five miles from the place 
where the Court sits shall be allowed travelling expenses according 
to the sums reasonably and actually paid by them and shall also be 
allowed such a sum for subsistence money and carriage hire as 
the Taxing Officer, having regard to the daily allowances fixed by 
the scale, considers reasonable. 

44, Every person summoned to give evidence shall have 
tendered to him with the summons a reasonable sum for his 
travelling expenses (if any) and for the first day’s attendance and 
shall, if obliged to attend for more than one day, be entitled before 
giving his evidence, to claim from the party by whom he has been 
summoned the appropriate allowances and expenses for each 
additional day that he may be required to attend, 


45. Witnesses who have not been paid such reasonable sums 
for their expenses as the Court allows by its rules may apply to 
the Court at any time in person to enforce the payment of such 
sum as may be awarded to them. 


46. For the purposes of this Order, a folio shall consist of 
ninety words; seven figures shall be counted as one word; and 
part of a folio shall be reckoned as a folio. 





PART VII. 
Miscellaneous. 


ORDER XXXVI. 
NoricE oF PROCEEDINGS TO ADVOCATES-GENERAL, ETC, 


1. The Court may direct notice of any proceedings to be 
given to the Advocate-General of India or to the Advocate-General 
of any Province, and any Advocate-General to whom such notice 
is given may appear and take such part in the proceedings as he 
may be advised, 
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2. The Advocate-General of India and the Advocate-General 
of any Province may apply to be heard in any proceedings before 
the Court, and the Court may, if in its opinion the justice of the 
case so requires, permit any Advocate-General so applying to 
appear and be heard, subject to such terms as to costs or otherwise 
as the Court may think fit. 


ORDER XXXVII. . 
POWER TO DISPENSE WITH REQUIREMENTS OF RULES, ETC. 


1. The Court may, for sufficient cause shown, excuse the 
parties from compliance with any of the requirements of these 
Rules, and may give such directions in matters of practice and 
procedure as it shall consider just and expedient. 

2. An application to be excused from compliance with the 
requirements of any of the Rules shall be addressed in the first 
‚instance to the Registrar, who shall take the instructions of the 
Court thereon and communicate the same to the parties, but ‘if in 
his opinion it is desirable that the application should be dealt with 
in open Court, he may direct the applicant to lodge it in the 
Registry, and to serve the other parties with a notice of motion 
returnable before the Court. l 

3. The Court may enlarge or abridge any time appointed by 
these Rules, or fixed by any order enlarging time, for doing any 
act or taking any proceeding, upon such terms (if any) as the 
justice of the case may require, and any enlargement may be 
ordered, although the application therefor is not made until after 
the expiration of the time appointed or allowed. 

4, The Court may at any time, either of its own motion or 
on the application of any party, make such orders as may be 
necessary or reasonable in respect of any of the matters mentioned 
in rule 8 of Order XIX of these Rules, may issue summonses to 
persons whose attendance is required either to give evidence or to 
produce documents, or order any fact to be proved by affidavit. 


ORDER XXXVIII. 
FORMS TO BE USED. 


1. Every writ, summons, order, warrant or other mandatory 
process shall run and be in the name of His Majesty the King, 
Emperor of India, and shall bear the attestation of the Chief 
Justice, and shall be signed by the Registrar with the day and the 
year of signing, and shall be sealed with the Seal of the Court. 

2. The forms set out in the Fifth Schedule to these Rules, or 
forms substantially to the like effect with such variations as the 
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circumstances of each case may require, shall be used in all cases 
where those forms are appropriate. 


ORDER XXXIX. 
PROVISIONS WITH RESPECT TO SERVICE OF DOCUMENTS. 

1. Excépt where otherwise provided by Statute or prescribed 
by these Rules, all notices, orders or other documents required to 
be given to, or served on, any person shall be served in the manner 
provided by the Code for the service of a summons. 

2. Service of any notice, order or other document on the 
Agent of any party may be effected by delivering it to the Agent or 
by leaving it with a clerk in his employ at his plate of business. 

3. Service of any notice, order or other document upon a per- 
son who resides at a place within British India between which place 
and Delhi there is communication by registered post, may, where 
so directed by the Court, be effected by posting a copy of the docu- 
tment required to be served in a prepaid envelope registered for 
acknowledgment, addressed to the party or person at the place 
where he ordinarily resides, 

4, A document served by post shall be deemed to be served at 
the time at which it would be delivered in the ordinary course of 
post. 

5. Unless the Court otherwise orders, the service of any 
notice, order or other document shail be proved by the production 
of acertificate by the Registrar that appearance has been entered, 
or, where no appearance has been entered, by evidence showing 
that the notice, order or other document was served in the manner 
provided by the Code. 

6. Where the notice, order or other document has been served 
through another Court, the service may be proved by the deposition 
or affidavit of the serving officer made before the Court through 
which the service was effected. 

7. Service effected after Court hours shall for the purpose of 
computing any period of time subsequent to that service be deemed 
to have been effected on the following day. 


ORDER XL, 
Norices or Motion. 

1. Except where otherwise provided by Statute or prescribed 
by these Rules, all applications which in accordance with these 
Rules cannot be made in Chambers shall be made on motion after 
notice to the parties affected thereby, but the Court where satisfied 
that the delay caused by notice would or might entail serious mis- 
chief, may make any order ex parte upon such terms as to costs or 
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otherwise, and subject to such undertaking, if any, as the Court 
may think just, and any party affected by the order may move to 
have it set aside, 

2. A notice of motion shall be intituled in the suit or matter 
in which the application is intended to be made and shall state the 
time and place of application and the nature of the order asked for 
and shall be addressed to the party or parties intended to be affected 
by it and their Agent or Agents, if any, and shall be signed by the 
Agent of the party moving, or by the party himself where he acts 
in person. 

3. Save by the special leave of the Court, there shall be at 
least five days béfore service of motion and the day named for 
bringing on the motion. 

4, ‘The notice of motion, together with the affidavit or affida- 
vits of service and the affidavit in support thereof shall be filed in 
the Registry immediately after service of notice, but not less than 
four days before the day named for bringing in the motion, and 
affidavits in answer or reply shall be filed in the Registry during 
office hours not later than 4 r.m. on the day preceding the day of 
the hearing. 

5. Leave under the last preceding Rule to give short notice of 
motion may be obtained ex parte from the Court and the provisions 
in the last preceding Rule as to the filing of notice and motion and 
affidavit shall apply, save that they shall be filed not later than the 
next day after service of the motion, 

6. Notice shall be given to the other party or SpA of all 
grounds intended to be urged in support of, or in opposition to, any 
motion. 

7. Save by leave of the Court, no affidavit in support of the 
application beyond those specified in the notice of motion, nor any 
affidavit in answer or reply filed later than the time prescribed in 
these Rules shall be used at the hearing or allowed on taxation. 

8. Unless otherwise ordered the costs of a motion in a suit or 
proceeding shall be treated as costs in that suit or proceeding. 


_ ORDER XLI. 
CoMMISSIONS TO TAKE EVIDENCE. 


1. Order XXVI in the First Schedule to the Code with res- 
pect to commissions to examine witnesses shall apply except Rulés 
13, 14, 19, 20, 21 and 22, 


2. An application for the issue of a commission may be by 
summons in Chambers to all parties who have appeared, or ex parte 
where there has been no appearance. 
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3. The commissioner shall, if the Advocate or other person 
examining a witness so desires record a question disallowed by the 
commissioner and the answer thereto, but the same shall not be 
admitted as evidence until the Court before whom the deposition is 
put in evidence shall so direct. 


4. The Court may, when the commission is not one for 
examination on interrogatories, order that the commissioner shall 
have all the powers of a Court under Chapter X of the Indian 
Evidence Act to decide questions as to the admissibility of evidence, 
and to disallow any question put to a witness. 


5. Unless otherwise ordered the party at whose instance the 
commission is ordered to issue, shall lodge in Court copies of the 
pleadings in the case within twenty-four hours of the making of the 
order and those copies shall be annexed to the commission when 
issued. f 


6. Any party aggrieved by the decision of the commissioner 
refusing to admit evidence or allow a question to be put may apply 
to the Court to set aside the decision and for direction to the com- 
missioner to admit the evidence or to allow the question, but no 
such application shall be entertained if made later than seven days 
after the examination of the witness has been closed, 


7, After the deposition of any witness has been taken down 
and before it is signed by him, it shall be read over and, where 
necessary, translated to the witness, and shall be signed by him and 
left with the commissioner who shall subscribe his name and the 
date of the examination. 


8. Commissions shall be made returnable within such time as 
the Court may direct. 


ORDER XLII. 
SECURITY For Costs. 


1. In any suit, appeal, or matter before the Court, the Court 
may at any stage require any party to furnish security for costs. 

2. Where security is required to be furnished, it shall be 
given to the Registrar or to such other officer as the Court may 
specially direct, and the Court may permit or order him to assign 
the same to any other person for the purpose of suing thereon upon 
such terms as the Court may think fit. 

3. Every person, other than a Guarantee Society, offering 
himself as a surety shall, where so required by the Registrar, pro- 
duce his title deeds and vouchers and make an affidavit stating that 
he is worth the amount required. 

ç 


34 THE MADRAS LAW JOURNAL SUPPLEMENT. [1938 


4. A Guarantee Society, duly approved by the Court, may be 
accepted as surety upon its joining in a bond with the person 
ordered to Ste the security. 


ORDER XLIII. 


SAVING FOR INHERENT POWERS OF COURT. x 


Nothing in these Rules shall be deemed to limit or otherwise 
„affect the inherent powers of the Court to make such orders as 
may be necessary for the ends of justice or to prevent abuse of the 
process of the Court. | ` 


FIRST SCHEDULE. |g. =, 
“SENIOR AND OTHER Apvocarss. yn g 


1. A Senior Advocate shall not appear or plead without a junior.” 


2. A Senior Advocate shall not accept instructions to draw pleadings, 
-affidavits, advice on evidence or to do any drafting work of an analogous 
„kind, but this prohibition shall not extend to settling any such - matters as 
aforesaid i in consultation with a- junior. : - $ 


3. An enrolled Advocate may, if otherwise qualified, apply to be.enrolled 
in the list of Senior Advocates and any fee payable by him on enrolment shall 
‘be reduced‘by the amount of the fee paid by him on his original enrolment. 


4. A Senior Advocate appearing with another Senior Advocate senior to 
himself shall be entitled to, and shall be paid, a fee not less than two-thirds 
‘of the fee marked on the brief of that other Advocate, and a junior appearing 
with a Senior Advocate or with any other Advocate senior to himself shall be 
entitled to, and shall be paid, a fee not less than one-third and not more than 
‘two-thirds of the fee marked on the brief of the Senior or other Advocate, 
but this rule shall not apply.in the case of a second junior. 


5. A Senior Advocate may announce that he will not accept any brief, 
or any brief of a specified class, without a special fee of a named amount, in 
addition to the ordinary fee marked on the brief,.and shall not so long as that 
announcement is in force accept a brief without that special fee. 


6. An Advocate appearing with a Senior Advocate whose brief is 
marked with a special fee in accordance with the last preceding rule shall 
orily be entitled to his proper proportion of the ordinary fee marked"on! the 
Senior Advocate’s brief and not to any proportion of the special fee, ~ 


7. In matters not specially provided for in’ this Schedule, the rules 
:adopted by the English Bar, and in particular the rules applicable to the rela- 
tion between’ King's Counsel and members of the junior Bar, shall so, far as 
possible be applied to Senior and other Advocates respectively, and any dis- 
putes arising under this Schedule shall be referred to and determined by the 
Chief J ustice. 


‘ 


I] i . 


RULES OF THE FEDERAL COURT. 


SECOND SCHEDULE, 
. Fees To ADVOCATES, 


Defended “Appeals, Suits 
.. and References under Sec- 
_ tion 2130 


‘Undefended Appeals (that is 

where Respondent has not 
.. entered appearance or has 
` not filed, a statement of 
_ facts and arguments). 


Opposed motions or investi- 
gations i in Court. 


Opposed applications or in- 

3 vestigations in Chambers 

- when certified. 

Ex parte motions or Chamber 
applications when certified. 

Hearing judgment in suits, 

appeals or special referen- 
ces where judgment was 
reserved. 


Examination of witness be- 
fore Commissioner. 


Drawing pleadings 
Settling pleadings’ 


PART I. 


Fee on brief. 


Leading Advo- 
cate 
2nd Do. 
3rd Advocate if 
allowed. 


One Advocate. 


Leading Advo- 


cate 


2nd - Advocate- 


if allowed. 
One Advocate. 


One Advocate. 


One Advocate. 


Leading Advo- 
cate 
2nd Do. 


PART II, 


Drawing ót settling petitions of appeal 
Drawing or settling respondent's „statement of facts and argu- 


ments 


Drawing or settling Special- Case 
Drawing or settling affidavits or petitions not- bewe ‘provided 


for 
Advice on evidence 
Caslin ; 
. Leading Advocate 
` Second Advocate 


Conferenċes with Agents, if allowed | 


r General Retainer 
Special Refainer 


Not 


exceeding 


60 G. Ms. 


40 G. Ms. 
20 G. Ms. 


20 G. Ms. 


10 G. Ms. 
7 G. Ms. 


10 G. Ms. 


5G. Ms. 


2G. Ms. 


10 G. Ms. 


7G. Ms. 
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Refresher. 
Not 

exceeding - 

25 G. Ms. 


20 G. Ms. 
10 G. Ms. 


f No refresher un- 


i less specially 
i allowed by the 


Taxing Officer. 


ipia 
7 G. Ms. 
5 G, Ms. 

» 5G Ms. 

. 15 G. Ms. 

+ 30G. Ms, 

.. 30 G. Ms. 

10 G. Ms. 

.. 10G. Ms. 

.. 10G. Ms. 

ne 5G. Ms. 

. 3G.Ms. 

« 5G Ms. 

© .5G. Ms. 

.. 2G. Ms. 


For the purposes of this Table a 2 Gold Mohur shall be deemed. to be the 


„equivalent ç of Rs, 16. 


36 


11. 


12. 


wht 


neem 
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THIRD SCHEDULE, 
TABLE OF Court Fess. 
PART I. 
ORIGINAL JURISDICTION. 


Filing & registering plaint és 
Filing & registering written statement we 
Filing & registering written statement, pleading, set off or 
counter-claim 
Reply to a counter-claim we 
For examining & comparing documents with the original, each. 
For reducing into writing or, where taken down in shorthand, 
transcribing the deposition of each witness for each folio . 
Every final decree where its value or amount does not exceed 
Rs. 10,000 ai 
Where it exceeds Rs. 10,000 ii 
Decree for the defendant 
Decree for the defendant in suits in which set off is pleaded o or 
counter-claim made and balance awarded to defendant, upon 
the amount of balance awarded. (Same as in decrees for 
plaintiff) oe 
Typed copies of transcript of depositions of witnesses for any 
party first copy per folio 


Subsequent copies ws 
Petition for admission of appeal to. His Majesty in Council 
under Section 208 (a) of the Act : . 


Every requisition to draw up an order admitting appeal to His 
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Majesty in Council under Section 208 (a) of the Act, includ- - 


ing fee for filing 


PART II, 
APPELLATE JURISDICTION. 


Petition to proceed in forma pauperis a 


Lodging & registering appeal a 
Filing & registering concise statement of respondent ne 
Where concise statement contains cross-objections ie 


Every decree for plaintiff on appeal in which lower court was 
in favour of defendant upon the value or amount of the 
decree as in suits we 

Every decree for plaintiff on appeal where the amount decreed 
in lower court is increased upon the amount of the increase 
as in suits oe 

Decrees in other cases 

Petition for leave to appeal to His Majesty in Council under 
Section 208 (b) of the Act pi 

Every requisition to draw up an order granting or refusing 
leave to appeal to His Majesty in Council under Section 208 
(b) of the Act on 

Every requisition to draw up an order declaring appeal to His 
Majesty in Council admitted, under Section 208 (b) of the 
Act, including fee for filing same and fee for certificate .. 


WN Dh 

mao m 
oooo 
Oooo 


we 


10, 


14, 
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Estimate of costs of preparing paper book (where necessary). 

Settlement of index and list of paper book for every 16 papers 
or part of 16 papers P 

Filing index and list of paper book per folio or part of a folio 

Copies to be made over to appellants’ agent for paper book 
including examination per folio 

Examining and passing final or press proof for each proof pér 
folio me 


Approving each marginal note ve 
Certifying transcript or printed record for every eight pages 
or part thereof (for appeal to Privy Council) i 
PART III. 
MISCELLANEOUS. 
Admission of Agent os 


Entering in register of suits, appeals or matters, name of 
representatives of a deceased party or of a substituted or 
added party, per folio’ i 

Summons -or notice to defendant or his representative or a 
respondent to a petition or to a memorandum of appeal, 


each . 
Entering appearance oe 
Authority to Agent -e 


Filing fee for every document for which a fee is not Especially 
provided including documents annexed thereto as exhibits, if 
any, or produced with plaint or used in evidence, each docu- 


ment oo 
Every application to the Court or a Judge or the Registrar not 
specially provided for es 


Every requisition to draw up an order including fee for filing 
the order 

Filing judgment and decree of the Privy Council a 

Every warrant, writ, summons or other process not specially 
provided for ne 

Every certificate or report of a Judge or of Registrar on an 
investigation 

Every other certificate for which a fee is not specially 


provided ix 
Commission to examine witnesses or other commission os 
For production before a Judge or Registrar the records of any 

suit, matter or appeal we 


Production by an officer of Court in any other Court or before 
a Commissioner of records of any suit, matter or appeal ex- 


clusive of travelling expenses i 
For production of records by post exclusive of postage, regis- 
tration and insurance fees se 


For every- attendance on parties or their agents inspecting 
books and papers in court ve 

For enquiry into sufficiency of security 

For every search or examination of records oe 

Every affidavit affirmed or sworn. aa 

For every oath or affirmation administered to witness + 


Rs, 
16 


100 
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"Each petition of review of judgment, decree or order i include .. 


ing filing Ae 
: Every exemplification of decree or other document in addition 
to the folio and other charges . 
Every requisition for duplicate or other copy of any ‘document, 
For duplicate and other copies of any document per folio less 
requisition fee paid . 


: For amending pleadings or other proceedings under order of ` 


Court, per folio i 
Upon all moneys or securities paid to the Registrar or deposit- 
ed with him, a commission of 1 per cent. and 23 per cent. on 
interest drawn on invested money 
Every requisition for translation 


Every written translation per folio less requisition fee paid . oe 
Every summons by Taxing Officer ` seis 
Every certificate by Taxing Officer q 7 

5 Taxing each bill not exceeding 10 folios BAT AN 
For every other folio ` ‘ mes oe 
Registéring every bill of costs í OY gs 

. Every’special certificate of allowance where required - pa 
Every certificate on review of taxation ii 


such decree or order Dei 
For every search where no certificate is required to be annexed 
to such decree or order ve 
For every certificate of funds in Court. : í Tan 


15 0.0 


ee 


OO mt mt ON Wy 


2eoa000000 
ae tise 
2eedoo0ag00 


os 
O 


. Entering and countersigning decree or order for payment of- -- 
monéy in or out of Court ees 
` For making and entering every certificate to be annexed to 


ow 
_& 
2 


a 
in 
Q 
2 


500 
800 


N.B.—In the case of Special References under Section 213 of the Act 
-such of the above fees as may be appropriate shall be charged. 


—_ 


FOURTH SCHEDULE. 
Fees to AGENTS. 7 


Drawing and engrossing authority to sue, appeal or defend: 

Receiving instructions for special affidavits or petitions Giot 
to be allowed for affidavit made by agent or his clerk) 

Drawing and engrossing affidavits, petitions and all other 


necessary documents (not specially provided for) exclusive | $ 


of copies inserted therein up to 10 folios ae 
Thereafter per folio Sages 
Drawing and engrossing Security Bond - l a . - 
Drawing and engrossing notice of motion and other necessary 

notices except notice to witnesses i a 


Drawing and engrossing observations or instructións for 
¿advocate to accompany brief in interlocutory applications or | 
for cross-examination of witness on commission. Rs. 8 to 

Drawing and engrossing particulars | of „claim, set off. or 
counter-claim if required. i Rs; 4 to 

(1) Preparing engrossment or fair copy of documents eam 
specially provided for) whether written or typed, first,. 


copy per folio‘, ts KERAG lee OT eega 


2 0.0 
10 0,.0 
8 0. 
0 10 
8 0- 


8 0 


o 


i2 0=-0 


10 00 
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(2) Preparing carboñ copies of above, if legible, per folio .. .0.4 0 
(3) Preparing lithographed or photographed copies or printed 
copies, per folio œ 0 80 
9.° Serving every necessary notice, summons to a witness or other 
judicial process, which may be served by Agent, when within a 
, town of Dethi No » 200 
’ e When. :outside Delhi (besides travelling expenses actually 
incurred) per day . ~~ 8 0 0 
10. Attendance on presentation of plaint + 1000 
11.. Receiving, “filing or depositing any papers from or in the 
' 7 Registry œ 100 
12, Attendance before Court or Judge. oran officer of Court not | . 
otherwise provided for E 5 0 0 
13. Attending application for stimmons to witnesses or to parties. 2 0 0 
14." Attending every application to the Court or a judge in > 
. > ‘Chambers +» 12,0.0 
15. Attending every application to Registrar if contested. » 12; 070 
If uncontested ` <æ 800 
10 Attendance on client or opposite party at ‘the office of the te 
7 «) Agent.of either party where a letter would not suffice, | 
z T ae Rs.8to 12,0. 0 
Where a letter would suffice tie 4. 0 0 
174 Receiving and perusing necessary letters 3% 20 0 
18.* Pérusing documents received from opposite any or obtained i 
2% from, Court, where necessary, in the discretion of the Taxing `, i 
> 4 ‘Officer up to » 8 0.0 
39. Perusal and approval of draft orders or decrees . 400 
20." Attending execution of Security Bond at the Agent’s house or 
office or at the Court house 4.0.0 
21.> Attending Court upon the swearing of.every necessary affidavit . 
‘(including attendance to have same explained) ssi 190 90 
22. Attendances, if necessary, inspecting documents, books and .. `. 
* “accounts, by agent per hour ewe 10° 0° 0 
~ 7, Attendances, if necessary, inspecting decent books and 
a ` - accounts, by clerk per hour œ 200 
_ 23. Attending searches in Registry— ; ; 
Z 2 ° Common i 200 
Special. _ ~ > Rs.4to 10 0 0 
23-A. Attending, bespeaking, obtaining and filing copies of decrees -n 
” ror orders in the Registry ~ 20 0 
24. Attending advocate, delivering brief with instructions «= 20 0 
Attending advocate, delivering additional briefs © IL 0-0 
25, ‘Attending advocate paying fee . . 20 0 
26. Atteriding advocate fixing time for consultation or conference. 2 0 0 
‘27: Attendance when suit, appeal or matter or motion is ‘on day's 
. list for hearing—if not called: on—per day i awe 280 
DRS Attending Court to hear judgment where judgment i is reserved, 
if advocate:is not briefed : « 20.0 0 
If advocate is briefed ©. . °° oe es : » 10 0 0 
29. Attending taxation by Agent; heracealiy’ per kour i œ 400 
“4 By clerk, per hour SY ae 22 0'-0 
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Rs. A. P. 
30. Attending Judge in Chambers or Registrar at hearing or 
enquiry or on review if taxation before Taxing Officer if 
advocate is not briefed, per hour . 1000 
Where advocate is briefed, per hour æ 500 
31, Attending on local enquiry or commission to examine witnesses 
within limits of Delhi town, where personal attendance of 
agent is required, per hour .. 12 0 
Where attendance hy clerk is sufficient, per hour © 20 


oo 


Within the limits of Delhi town an additional fee for going 
and returning and loss of time according to distance from . 
Rs.3to 8 0 0 
Outside the limits of Delhi town an additional fee for going : 
and returning and loss of time for every mile, provided the 
total amount shall not exceed Rs. 80 per day and Rs. 125 


per day and night ~ 2900 
32. Writing necessary letters - 4090 
33, Writing letters to witnesses for each witness . . 200 


34. Writing letter of instructions to local agent attending examina- 
tion of witness on commission when agent cannot attend 


personally « 10 0 0 
35. Necessary translations made at the office of agent, per folio 010 0 
36. Receiving instructions to sue, appeal-or defend. Rs. 16.to 32 0 0 
37. Instructions to advocate to draw pleadings. Rs.20to 50 0 0 
38. Instructions to advocate to draw interrogatories ~~ 8 00 
39, Instructions to advocate to draw a special case . 1000 
40. Drawing special case ` 16 0 0 

41. Drawing petition for admission of appeal to His Majesty i in 
Council « 25 0 0 

42. Drawing petition for leave to appeal to His Majesty in Council 
Rs, 25to 40 0 0 
43, Drawing interrogatories : . 25 0 0 
44, Bill of costs in defended suits, appeals or matters . 10 0 0 
In undefended suits, appeals or matters ` © 500 
45, Conference with advocate . 12 00 
46. Consultation with advocate 12 0 0 

47, Collecting and taking down evidence at the discretion of the 
Taxing Officer not exceeding . 100 0 0 

48, Attendance at hearing of suits, appeals or matters if contested, 
each day. Rs.20to 60 0 0 
If uncontested, each day œ 12 0 0 

49. The following costs may be allowed as between agent and 

client but are not to be allowed as party and party e ‘ie 

(1) Conference with Counsel before appeal if sanctioned or 
directed by client © 12 0 0 
(2) Other conferences with Counsel not allowed as between D 


party and party if sanctioned or directed by client œ 800 
(3) Expenses of Agent incurred with the sanction of client in 

collecting and taking down evidence and defraying 

expenses of witnesses other than those hereinbefore 

provided .. Discre- 


ie 
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-> 


@) oe oe by Agenf’s clerk on purdah woman, or 
eens s : attend-Court or Agent’s office to obtain 
required to pi verications to pleadings or proceedings 

e erified and to- get affidavits sworn or 












ther attendance by Agent’s clerk at any place other 
Court house or Agent’s office or house at request 
client where attendance is within limits of Delhi town. 
imilar attendance by Agent in person where necessity is 
shown _ f a 


6) For every attendance by Agents in person beyond the 
limits of Delhi town under either of the last two preceding 
clauses agents shall be allowed for every extra mile or 
portion of a mile beyond such limits additional fees to 
cover travelling expenses and loss of time per mile provi- 

Pi ded the total amount including fee for going and return- 

í ing shall not exceed Rs. 80 we 

For similar attendance by Agent’s clerk additional fees 

shall be allowed at half the rates allowable to agents 


50. Making transcript or copying papers for the press where 
necessary for preparing paper book, including examina- 
tion per folio S 
51. Printing paper book, actual cost at a reasonable rate to be 
allowed by the Taxing Officer oe 


52. Examining proofs per folio Pe 


53. Instructions for brief (including perusing of papers) whether 
on final disposal at first hearing settlement of issues, final 
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Rs. a. P. 


20 0 0 


trial or on appeals on references, or on motions. Discretionary 


54. Attendance by respondent’s agent at the office of the appel- 
lant’s agent to examine the printed copy of the transcript 
with the official copy for every hour or part of an hour .., 


Fees to Officers of Court, 


1, Fees of interpreter for explaining at the house of a party or 
any place other than the Court house pleadings and other 
documents except affidavits or affirmations where not ex- 
ceeding 20 folios. n 

Where over 20 folios, for every 10 folios or part thereof... 


2, Fees of Registrar for taking bonds and of Commissioners for 
taking affidavits or affirmations at the house of a party or any 
place other than the Court house a 

*” For the first affidavit, oath or affirmation or bond where with- 

in the limits of the Province of Delhi a 


t 


Where beyond such limits i 
For every affidavit, oath or affirmation or bond taken at the 
same time and place after the first in the same suit, appeal 
or matter a 

í 


N o 
o o 
oo 
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3., Fees of interpreter for ateni a affidavits or petitions 
y 


urt 
xi the house of a party or an ce other than the Co : Saves 
ouse 


fees 
allowed 
to Regis- 
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Commis- 
sionere, 
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FIFTH SCHEDULE. 





Forms, 
No. 1. 
Form of Oath by Translator. 
(Order II, RULE 4.) N 
In the Federal Court. 
In the matter of , a translator. E \ 
I solemnly affirm and say that I^, 


will translate correctly and accurately all documents given to me for trans- 
lation. A E 


solemnly affirmed before 








. the 
19 . 
Registrar. 
No. 2. 
Application for Production of Records, 
(Orver IV.) 
In the Federal Court. 
[Appellate Jurisdiction] 
[Original Jurisdiction] 
y No. of 19 
A. B. [Appellant] 
US. [Plaintiffs] 
C > D. [Respondent] 
[Defendants] 
To 
The Registrar, Federal Court. 
Sm, ; 
Please produce the records of the above suit before 
on 
Dated this day of 9. [Signed] 
No. 3. 
Certificate of Enrolment, of Advocate. 
(Orver VII.) 


5 ' NoOjsesedsrriecececdee® 
THIS Is TO CERTIFY that 


has this-day been admitted and enrolled [as a Senior Advocate] [as an 
Advocate] [as an Agent] in the Federal Court. 
Dated this .. day of uoy po ADE 


:. Registrar. 
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No. 4. 
Undertaking by Agent. 
(Order VII.) 

I, the undersigned, do hereby declare that I will observe, submit to, per- 
form, and abide by all and every the orders, rules, regulations, and practice 
of the Federal Court now in force, or hereafter from time to time to be 
made, and also to pay and discharge, from time to time, when the same shall 
be demanded, all fees charges, and sums of money due and payable in respect: 
of any appeal, cause or other matter in and upon which I shall appear as such 
agent; and I undertake not to appear or plead before any High Court so long 
as my name remains upon the Roll of Agents in the Federal Court. 





(Signed) 
Registrar. 
Dated this day of , 19 
No. 5. 
Form of Summons for an order in Chambers. 
(Order VITI.) 
In the Federal Court. - 
[Appellate Jurisdiction] 
[Original Jurisdiction] 
No. of 19 
A. B. [A ppellant] 
[Provinceof A. B.] [Plaintiffs] 
US. 
[Province of C. D.] [Respondent] 
C D [Defendants] 
Let all parties concerned attend before 
in Chambers in the Court House, [New Delhi], on the day of 
19 „at O'clock in the forenoon on the hearing of an 
application on the part of [state on whose behalf the application is made and 
the precise object of the application], Dated this day of 


19°. 
This summons was taken out by A, Agent for the applicant. 
To [insert the names of the Agents for the persons to be served, e.g. C.D, 
Agent for the defendant]. : 
To the plaintiff or defendant or appellant G. H. or as the case may be 
Grounds: i 
[Here insert a list of the materials relied on, e.g., afidavit of X.Y.Z. etc.] 





No.6. 
Notice of Appeal from Registrar. 
(Orper VIII.) 
In the Federal Court. 
[Appellate Jurisdiction] 
[Original Jurisdiction] 


Å 


No. of 19 
* Take notice that the abovemaned plaintiff [or as the case may be] intends 
to appeal against the decision of the |egistrar given on the day 
of [ordering or refusing to order] that 
And further take notice that you are required to attend before the Judge 
in Chambers at the Court House [, Mew Delht,] on the day of, 
in the forenoon, on the hearing of an application by the said plaintiff 
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[or as the case may be] that [here state the order sought to be obtained]. 
And further take notice that itis the intention of the said plaintiff [or as 
- the case may be] to attend by an Advocate.* 
(Signed, etc.) 
To ete. A 
*The last sentence to be omitted if an Advocate is not to attend. 





No.7, 
. Memorandum of Appearance in Person. “ 
(ORDER XT.). 
Appeal No. of 19 . 
dn the Federal Court. 
Appellate Jurisdiction. f 
A B. Appellant. 
vs. f l 
C. D. Respondent. 
To z 
The Registrar. 


Please enter appearance for me [name of respondent] the respondent 
above-named. 
Dated this day of 19 
Signature of respondent. 
Address for Service. 





No. 8. 
‘Notice to Parties of the day fixed for hearing of Appeal. 
(Orver XII.) 
Appeal No. of 19 
In the Federal Court. 
Appellate Jurisdiction. 
A B. Appellant. 
vs. 
CŒ D. Respondent. 


To 
(Names of parties and their Agents) 
Take notice that the above appeal is fixed for hearing on the 





day of and shall be taken up for hearing by the Court on that - 
day or as soon thereafter as may be convenient to the Court. 
Dated this day of , 19 
Registrar. 
No. 9. 
Summons for Disposal of Suits, 
(Orr XIX.) 
Suit No. of 19 . 
In the Federal Court. . 
Original Jurisdiction. 
Province of A. B. Plaintiffs. 
US. 
Province of C. D. Defendants. 


Grorce VI, by the Grace of God, of Great Britain, Ireland, and of the 
British Dominions beyond the seas, King, Emperor of India, 
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To 
GREETING : 

Whereas the above-named Plaintiffs have instituted a suit in this Court 
against you claiming 
you are hereby required to cause an appearance to be entered for you in the 
Registry of this Court within twenty-eight days from the service upon you of 
this summons, exclusive of the day of such service; and youare summoned 
to appear before this Court by an Advocate duly instructed byan Agent of 

**the Court to answer the plaintiff’s claim on the days the case is set down for 

hearing, upon which date you must be prepared to produce all your witnesses 
and all documents in your possession or power upon which you intend to 
rely in support of your case. 

And you are hereby required to take notice that in default of your 
causing an appearance to be so entered, the suit will be liable to be heard and 
determined in your absence. 





Witness , Chief Justice of India, the day of 
; in the year one thousand nine hundred and ‘ 

Agent: 

Address: 

Registrar. 
No. 10. 
Memorandum of Appearance through Agent. 
(Orprer XIX.) 


in the Federal Court. 
[Appellate Jurisdiction] 
[Original Jurisdiction] 


No. of 19 
TA. B] [Appellant.] 
Province of A. B. Plaintiffs. 
[C D] [Respondeni.] 
Province of C. D. Defendants. 
To 
The Registrar, 


Please enter an appearance for the above-named defendant [or the res- 
pondent, as the case may be] 
Dated this day of 19 . 
(Signature of Agent) 
Place of business of Agent. 





No. 11. 


Writ of Commission. 
(OrvER XLI.) 


Suit No. of 19 
‘In the Federal Court. 
Original Jurisdiction, 
g Province of A. B, Plaintiffs. 
Province of C. D. Defendants. 


Grorce VI, by the Grace of God, of Great Britain, Ireland, and of the British 
Dominions beyond the seas, King, Emperor of India. 
To 
The Commissioner appointed to examine the undermentioned witnesses * 
on behalf of 
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GREETING: 

Know ye, that we in confidence of your prudence and fidelity, have 
appointed you, and by these presents do give unto you full power and autho- 
rity, to swear or affirm and diligently to examine viva voce 
as shall be produced before you as witness 
on behalf of the said in a certain suit No. ~ of 

now pending in our Federal Court (wherein 

) and we further command you that you do at certain 
days and places to be appointed by you for that purpose of which reasonable*. 
notice shall be given to all parties cause the said witness[es] to come before 
you and then and there examine and cross-examine such witness[es] either 
upon oath or solemn affirmation, which we hereby give you full power and 
authority to administer to such witness in the form firstly specified at the 
foot hereof, and that you do take such examination and reduce the 
same into writing on paper; and when you shall haveso taken the same you 
are to send the same before the [returnable date as given in the order for 
the issue of this commission] to the Registrar of our said Federal Court 
closed up under your Seal together with such documents as shall be spoken 
to and marked exhibits and this writ. 


And we further empower you to appoint, if necessary, a competent inter- 
preter to interpret such of the proceedings under this commission as you may 
deem necessary to have interpreted from or into the English language. And. 
we further command ‘you that the interpreter employed in interpreting the 
depositions of the said witness[es] to be examined by virtue of these pre- 
sents shall, before he be permitted to act as such interpreter as aforesaid, 
take the oath or affirmation lastly specified at the foot hereof which we here- 
by give you full power and authority to administer to such interpreter. And 
we do lastly order that the parties to this suit do appear before you in person 
or by their agents or pleaders. Witness 
Chief Justice of India, the day of in the year one 
thousand nine hundred and 
Agent for 
Agent for 


{Names of witnesses to be examined. ] 
Registrar. 


Nore 1.—The Commissioner shall not be bound to execute this commis- 
sion unless such asum as he thinks reasonable be deposited with him for the 
expenses of executing the same, and also of summoning the witnesses and 
defraying their travelling and other expenses. 

Nore 2.~-After the deposition of any witness has been taken down, and . 
before it is signed by him, it shall be distinctly read over, and, where neces- 
sary, translated to the witness in order that mistakes or omissions may be ` 
rectified or supplied. The deposition shall be signed by the witness and left . 
with the Commissioner who shall subscribe his name and date of the 
examination. 

- Form of the oath or affirmation to be administered to the witness. 

I swear in the presence of Almighty God [or solemnly affirm] that the 
evidence which I shall give in this case shall be true, that I will conceal noth- 

e ing, and that no part of my evidence shall be false. $ 


So help me God, 
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Form of the oath or affirmation to be administered to the interpreter. 

I swear in the presence of Almighty God [or solemnly affirm] that I un- 
derstand and speak the and English languages, and that I 
will well and truly and faithfully interpret, translate and explain to the 
witness to be produced before the Commissioner, all questions and answers 
and all such matters as the Commissioner may require me to interpret and 
explain. 

So help me God. 

N.B.—The words “So help me God” are to be omitted when an affirma- 
tion is administered. 

The execution of this commission appears by the schedule hereunto an- 
nexed. 

Commissioner. 

Dated the thirtieth day of November, nineteen hundred and thirty-seven. 


MAURICE GWYER, cj. 
S. M. SULAIMAN, j. 
M. R. JAYAKAR, J. 


New Deut: 
Dated the 2nd December, 1937. 


